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UNIFICATION OF THE BAR IN INDIA 


SALIENT FEATURES OF AND VITAL LacuNAR IN THE BLL As REPORTED 
BY THE JOINT SELECT COMMITTEE 
By 
Mannar G. Desar anp Jayant Rampatr Desa, 
i Advocates, High Court, Bombay. ` 


The Report of the Joint Committee on the Bill to amend and consolidate the 
law relating to Legal Practitioners and to provide for the constitution of State Bar 
Councils and an All-India Bar was presented to the Lok Sabha on the 28th March, 
1960. The Committee consisted of 45 members of Parliament, 30 from the Lok 
Sabha and 15 from the Rajya Sabha. Shree C. R. Patabhi Raman, a Senior Ad- 
vocate of the Supreme Court, was appointed its Chairman. Twenty-five memoranda/ 
representations on the Bill‘were sent by different associations and individuals. 
Oral evidence, however, was not recorded by the Committee. The Committee held 
in all 10 sittings. The first sitting was held on 18th December, 1959 and the final 
sitting on 21st January, 1960. On the last date the report of the Committee was 
considered and adopted. 


The Bill was introduced in the Lock Sabha on the 19th November, 1959. The 
salient features of the Bill in the light of the recommendations of the Joint Select 
Committee are given below :— 


(i) Since there will be only ‘ one’ class of legal practitioners hereafter, viz. 3 
Advocates, the proposed enactment may appropriately be called the “ Advocates 
Act of 1960 ”, instead of the “Legal Practitioners’ Act.” It will extend to the 
whole of India, except the State of Jammu and Kashmir. 


(ii) As Delhi, the seat of Supreme Court of India, has assumed special impor- 
tance in the legal profession, it will have a separate Bar Council. 


(ii) The Committee are of opinion that the Bar Councils should be fully 

» autonomous bodies and as such Judges should not be represented thereon. They 

have therefore dropped the representation of High Court Judges on the State Bar 
Councils and of Supreme Court Judges on the Bar Council of India. 


°” (iv) (a) The strength of elected members of the tate Bar Councils is to be in» 
from 10 to 15 in case of Assam and Orissa. Delhi Bar Council will have also 
15-élected members. The strength of the other State Bar Councils is raised from 
15 to 20. 
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° (b) In ease of Delhi, the Additional Solicitor-General of India and in case 
of the State Bar Councils, the Advocate-General of the State, will be Ex-Officio 
members. 


(c) Every State Bar Council will be represented by one member on the Bar 
Council of India. The distinction made in the original Bill for larger representation 
between States which have a large number of Advocates and those which have a 
small number of Advocates has been removed. 


(v) The Bar Council of India will accordingly be composed of one represen- 
tative from each State Bar Council, including the Delhi Bar Council. The 
Attorney-General of India as also the Solicitor-General of India will be the Ex-Officio 
members of the All-India Bar Council. 


(vi) The Chairman and Vice-Chairman of both the State Bar Councils and 
the Bar Council of India will be elected by the respective Bar Councils in such 
manner as may be prescribed by rules made under the said Act. j 


(vii) In order to ensure representation to all shades of opinion, the mode of 
election to the State Bar Councils will be in accordance with the system of propor- 
tional representation by means of a single transferable vote. 


(viii) In view of the above recommendation that election will be in accordance 
with the system of proportional representation, it is not necessary to give special repre- 
sentation to Advocates practising on the Original Side of the Bombay and Calcutta 
High Courts, on the respective Bar Councils, as previously provided in the Bill on 
the plea of their being in a ‘ minority’. 


(ix) Since there will be a separate Bar Council for Delhi as stated in para. (ii) 
above, special representation given to the Supreme Court Bar Association on the 
-Bar Council of India has been omitted. 


(x) The functions ‘of the State Bar Councils have been enlarged. They will now 
include, (a) Safeguarding of rights, privileges and interests of Advocates on the roll, 
(b) Promotion and support of law reform and (c) Constitution of a Fund for 
givings financial assistance to indigent and disabled Advocates. 


(xi) An Advocate will not be enrolled on the roll ofmore than one State Bar 
Council, but an Advocate already on the roll of one High Court will have the option 
to enroll himself on the State Bar Council within whose jurisdiction he proposed to 
practise. He will have, however, the right to get his name transferred from one 
State roll to another on account of his changing the venue of his practice. (At 
present the enrolment of Advocatés is done by the High Courts, but on this Bill 
becoming law, this power of enrolment will be delegated to the State Bar 
Councils). 


(xii) The seniority of a Vakil, Pleader or an Attorney who is enrolled as an Advo- 
cate, whether before or after the commencement of this enactment, will be determined 
according to the date of his entry in the register of Vakils, Pleaders or Attorneys. 
The time limit for their applying for enrolment as an Advocate on the State roll 
is extended from one year to two years on the Act coming into force. A 

(xiii) Besides obtaining a degree in Law, a course of practical training will be 
made compulsory for new entrants to this profession, but no additional qualifi- 
_ cation of a degree in ¥ Science or Commerce will be necessary for enrolment 
as an Advocate. 


(xiv) The enrolment fee to be paid to the State Bar Council is reduced "from" 
Rs. 500 as originaly prev to Rs. 250. 
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(xv) As regards disciplinary action for misconduct against an erring Advocate, in 
addition to an appeal to the Bar Council of India from the ørder of the Disciplinary 
Committee of the State Bar Council, an appeal to the Supreme Court of India from 
the order of the Disciplinary Committee of the Bar Council of India, is made avail- 
able to the Advocate concerned within 60 days from the date on which the said 
order is communicated to him. 


(xvi) Clause 52 (a new clause added) makes it clear that the power of the 
Supreme Court to make rules under Article 145 (a) of the Constitution of India 
in respect of persons practising before that Court is not affected, s 


Some clauses of the original Bill have been redrafted and rearranged, Fiyo 
new clauses have been added which bring the total number of clauses to 57, 


It will be seen from the above that as a result of the deliberations of the Joint 
Select Committee, the Bill has been considerably improved in several respects, e.g., 
(i) Bar Councils have been made fully autonomous bodies, (ii) Proposal for the re- 
sefvation of seats on the Bar Councils has been dropped, (iii) Representation given 
to he Supreme Court Bar Association has been omitted, (iv) Functions of the State 
Bar Councils have been enlarged, (v) enrolment fee of an Advocate is reduced from 
Rs. 500 to Rs. 250. (vi) Provisions relating to the seniority of Vakils, Pleaders and 
Attorneys and of transferring names of Advocates from one State’ roll to the other 
have been clarified and (vii) An appeal to the Supreme Court of India in disci- 
plinary matters, has been provided for. j 


It may be mentioned that in view of the bifurcation of the State of Bombay 
into two States of Maharashtra and Gujarat, the words ‘‘ Maharashtra” and 
“ Gujarat ” in place of “Bombay” will have to be inserted in section 3 (1) (a) dealing 
with the formation of the States Bar Councils. 


It may be stated here that there is no indication in the Objects and Reasons of 
the Bill why it should not be made applicable to the State of Jammu and Kashmir. 
The jurisdjction of the Supreme Court of India has been extended to that State 
and it would be proper if provisions of the proposed Act are made applicable to the 
said territories as they are an “ intergal part of India”. 


It is interesting to note that one of the members of the Committee, Shree W.S. 
Barlingay, in a separate note, which is not a minute of dissent, has sugested that 
Bar Councils created by this Bill should take active steps to see that (i) legal work 
should be distributed amongst its members as equitably as possible and that (ii) 
every member of the profession is assured of a decent standard of living. These are, 
no doubt noble sentiments, but they are hardly practicable under our so-called 
Democratic State, where as the Hon’ble Member hiinself- realizes, the doctrines of 
laissez faire and individual liberty go hand in hand. These ideas have, however, 
becn put into: practice mostly under Communist dispensation. 


This brings us to the six minutes of dissent, appended to the Report by different 
members. They deal with vital lacunae in the Bill, e.g., (i) Retention of heavy 
stamp duty for granting of Sanad to Advocates, (ii) Continuance of Dual System 
in the two High Courts at Bombay and Calcutta, (iii) Exclusiveness in the Bar, 
(iv) Provision enabling Barristers to enroll as Advocates without providing for 
reciprocity and (v) Provision for compulsory examination for being qualified for 

eenrolment as an Advocate, etc. The first three of thesé lacunae being quite incon- 
sistent with the avowed object of the said Bill, require further deliberation. 


„A person desirous of obtaining a Sanad to practise as an Advocate is, under the 
Stamp Act, required to pay a varied enrolment fee ranging from Rs. ro to Rs. 100 
to the Bar Council of which the person concerned desires to be a member. Under 

e theproposed Act the enrolment fee has been definitely increased and fixed at Rs. 250. 
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The result will be that the Vakils and Pleaders practising in the mofussil Courts as 
also new entrants to'this*profession will be compelled to pay a large amount of 
money (stamp duty and enrolment fee) varying in different States as stated 
above. 


According to one estimate, there were 26,495 Advocates and 39,632 Vakils and 
Pleaders in§India in or about the year 1953 (vids minute of dissent of Shree Baksht 
Tekchand appended to the Report of the All-India Bar Committee, 1953, at pages 
43-44). This vast number of Vakils and Pleaders would be surely affected by this 
top-heavy paymont of money for being enrolled as Advocates. A majority of those 
39 thousand and odd number of legal practitioners would certainly find it 
extremely difficult, if not impossible to incur this prohibitive expenditure and would 
thus be indirectly prevented from getting themselves enrolled as Advocates. This 
would definitely militate against the cherished object of the Bill, vig., Unification 
of the Bar at All-India level, for the simple reason that the State Bar Councils and 
the All-India Bar Council will remain open to the Advocates who are already on 
the roll of Bar Councils of the various States and to the Supreme Court Advocates 
and the fortunate few among the Vakils and Pleaders and new entrants who would 
be able to incur the heavy cost of enrolment. ° 


The Joint Select Committee have expressed doubt that a provision in the Bill 
to abolish the stamp duty payable for obtaining Sanad to practise at the Bar may 
be of doubtful validity in view of the distribution in the Constitution of legislative 
powers relating to Stamp Duty, but have, at the same time recommended that 
State Governments might be persuaded to take such action as may be necessary so 
that no stamp duty in addition to the fee payable to the Bar Councils under this 
Bill is levied at the time of admission of Advocates. 


Three dissident members of the Committee, Messrs. Hemraj, Santoshkumar 
Basu and S. C. Gupta have therefore in their minutes of dissent justly voiced their 
dissatisfaction against the attitude of helplessness shown by the majority in the Com- 
mittee. They point out that the Centre has powers to legislate on the subject under 
some Entries under the Union and Concurrent Lists, which should be invoked to 
abolish the stamp duty. Leaving the matter to the discretion or rather the mercy 
of the States would not serve the purpose ; for the States would not be ordinarily 
amenable to forego this item of revenue easily available to them, for the recovery of 
which they have not to exert or incur any expenses. Hence the matter should not 
be allowed to rest as a mere recommendation. A way must be found out to abolish 
the exorbitant stamp duty, which is at present recovered from the entrants to the 
legal profession. The Law Commission have also remarked inter alia on this point 
as under :-— 


“ We have not been able to discover any sound reason or principle for this levy 
(the stamp duty)......In our view this imposition is totally unjust and should be 
abolished’. (Fourteenth Report on Reform of Judicial Administration, Vol. I, at 


pages 574-575). p 


The most vital issue, however, on which the -Committee has disappointed the 
people and persons in the legal profession in general in their expectations, is their 
omission to recommend the abolition or even modification of what is known as the 
“Dual System” prevalent on the Original Sides of the High Courts of Bombay and 
Calcutta. This system is wholly repugnant to the idea of a unified Bar with a com- 
mon roll of Advocates entitled to practise in all Courts. The compulsory retentions 
of the said system keeps the legal practitioners divided into two distinct classes of 
lawyers, viz., Advocates and Solicitors in principle as well as in fact. This is really 
inconsistent with the fundamental object and raison de eire underlying the Bill. 
While the Bill was on the dnvil of the Committee, it was at one stage thought that 
the Committee would, by a majority, recommend the abolition of the Dual System, 


but it appears that the “vested interests” prevailed and the tables were tured, * 


a” e, 
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with the result that the Committee has by a majority retained the clauses relating 
to the Dual System as they appeared in the Bill leaving itg abọlitiop or its retention 
to the will of the respective High Courts. With all due respect to them, the Joint 
Select Committee have in doing so shirked their responsibility and put the High 
Courts concerned in an embarrassing position by putting this burden on them. 


It cannot be gainsaid that this Dual System is a vestige and legacy of the Im- 
perial Foreign Rule. Even its staunch protagonists are not able to advance any 
cogent or convincing argument for its retention beyond that it results in efficient 
preparation of the brief and presentation of the case. This efficjency is also to be 
found where there is a division of work as between a Senior and a Junior Advocate, 
As such there is no special merit attached to the Dual System, Assuming it has such 
re it should be allowed to survive on its own merits and not be imposed under 

uress, 


That it is helpful and suitable to commercial litigation in industrial cities of 
Bombay and Calcutta is one of the grounds on which continuance and retention 
ôf the Dual System is sought for. But in India, Bombay and Calcutta are not the 
anly two Urbs Prima. Madras, Kanpur, Ahmedabad: Nagpur and some more 
cities are big industrial centres, In Kanpur and Nagpur the Dual System was 

A, never intfoduced. In Madras it is not in vogue since the year 1886. The adminis- 
“tration of justice has not in any way deteriorated in those places in spite of absence 
of the Dual System. 


Speaking about Bombay, it is not now a small City and Island covering a small 
area of about a few square miles as it existed before the Greater Bombay Laws and 
the Bombay High Court (Declaration of Limits) Act XVII of 1945. It is now 
Greater Bombay, extending on one side upto Dahisar (B.S.D.) on the Western 
Railway and on the other upto Mulund on the Central Railway. The vast area 
now coming under the Ordinary Original Civil Jurisdiction of the Bombay High 
Court has very little to do with commercial litigation which is proportionately small 
compared to other litigation. Besides, the Dual System involves greater costs and 
delay in the prosecution of suits, Therefore if at all it is to be retained, it should be 
allowed to function optionally and not foisted upon compulsorily. India is a poor 
country. People therein are still poorer. They cannot afford the luxury of the 
-Dual System. It is moreover unsuited in a ‘ Socialistic Pattern of Society’, where 
the crying need is to make justice cheap, speedy and simple. 


In summary suits, in undefended causes and in simple cases the Dual System 
is at any rate a needless luxury and it is hard on litigants to insist upon employing 
two sets of lawyers working in water-tight compartments. It is the common experience 
of all concerned that most of the suits are settled before they become ripe for hearing 
or at the date of hearing ; the money, energy and time spent in preparing the case 
could well have been utilised for a better purpose. It cannot also be said that this 
system works at present as suitably as in England. There is enormous waste of 
talent and nepotism in common. 


The Dual System further violates the principle of equality of status and op- 
portunity in the Bar in as much as in other High Courts, the Advocates are both 
entitled to act as well as to plead. However, in Bombay and Calcutta High Courts 
they are denied the opportunity and privilege to act on their own on the Original 
Side. The main idea of having a common roll is that every legal practitioner should 

* have identical right to practice in all the Courts from the highest to the lowest in 
the country. 


r vee F classifies Advocates into senior Advocates and Advocates, the former 
» of whom will not be required to give notices of suits, drafting pleadings, preparing 
briefs for conducting cases and other spade work, which will be left to the Advocates. 
The senior Advocates will only appear and plead, It will thus be seen that there 
` 
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is no propriety ih retaining the expensive Dual System and preserving a separate 
class of legal practitioners known as Solicitors. 


The ‘ Dual System ° as it subsists on the Orginal Side of the two High Courts 
of Bombay and Calcutta cannot be compared with the system at present prevalent 
in the Supreme Court of India, wherein the Advocate on record can, not only act, 
but also plead, for his client. For securing the right to act in the Supreme Court of 
India, what the Advocate on record is required to do is to maintain an office within 
a radius of 10 miles from the Court, employ a clerk and pay registration fee of 
Rs, 25 only and also to undergo a test. There are distinct advantages in the Supreme 
Court practice and procedure. An Advocate can with ease interchange his position 
if he so desires. There is no water-tight compartment as is found in the Dual Sys- 
tem. If, however, any restrictions or safeguards are found necessary to secure pay- 
ment of costs to the successful party to the litigation, rules to that effect may be 
framed, instead of imposing the top-heavy Dual System on the litigant public. 


It is really surprising that for the sake of maintaining the said bloated system 
in the said two High Courts, the Committee have taken a retrograde step of recom» 
mending the repeal of the Supreme Court Advocates’ (Practice in High Courts 
Act, 1951, interpreted by the judgment of the Supreme Court in Ashwinikumar’s Case*, 
whereby all Supreme Court Advocates were permitted to both act and plead on the A 
Criminal Side of the Bombay and Calcutta High Courts without being instructed ° 
by a Solicitor. The Committee in doing so, have retraced a step backward instead 
of going forward. Is it not taking away a valuable right given to a Supreme Court 
Advocate, thus infringing his fundamental right under the Indian Constitution ? 


Three members of the Committee, Messrs. S. K. Basu, S.C. Gupta and B. D. 
Khobergade have recorded their strong protest and dissatisfaction against the re- 
tention of the Dual System by the majority verdict of the Committee and suggested 
either its abolition or in the alternative its modification on the grounds most of which 
have been considered in the foregoing paragraphs. These members have thus voiced 
the general consensus of opinion of the litigant public and the legal profession, which 
deserves to be given due consideration by our Parliament. 


Although the Committee have left the question of the “ Dual System ”’ to the 
High Court of Bombay and Calcutta, they have strongly disapproved and there- 
fore have recommended abolition of what they have termed as a very undesirable 
practice found in certain High Courts of members of the Bar forming themselves 
into different groups with separate associations and exclusive rooms in High Court 
buildings. It would have been in fitness of things that when reporting on the Bill, 
they should have also recommended abolition of the Dual System, so that 
the unwholesome practice of separationist tendency which they have described as 
undesirable practice would have automatically disappeared. 


It is known that this exclusiveness had its origin in the policy of racial segre- 
gation or discrimination adopted by the ruling British race, when the Dual System 
was first ‘introduced’ in the then Supreme Court at Calcutta under the aegis of 
` the East India Company since the year 1776 on the same pattern as it then existed 
in Britain, for the convenience of the White people. The Dual System got firmly 
imbedded in the three Presidency Towns of Bombay, Madras and Calcutta, when 
Chartered High Courts were established in those towns in or about the year 1861. 
Even then the Original Sides of those High Courts remained the sole preserve of the 
Solicitors and Barristers of British origin. Indian Vakils and Mukhtyars were re- 
stricted in their practice on the Appellate Sides of those High Courts and in moffusil e 
Courts only. Gradually, however, the monopoly of the Barristers and Solicitors 
of British origin to practise on the Original Sides of the said High Courts disin- 
tegrated and Indian Solicitors as also Indian Barristers and Advocates (O.S.) were 








1. (1953) S.C.R. 1 : (1952) S.C.J. 568. s 
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permitted to practice there. Although the racial discrimination in the Bar gradùally 
and disappeared as time passed on, the invidious distinction and segregation between 
the Original Side Bar and the Appellate Side Vakils continued and they remained 
divided into two distinct groups as before. In this connection the Law Commission 
has observed in their Report of 1958, Vol. I, at page 560, as follows:— 


“This division into groups seems to owe its origin to the division between 
Advocates and Vakils which prevailed in the Calcutta and some other Bars. The 
Advocates who mainly practised on the Original Side were members of the English 
Bar—both Englishmen and Indians, and they formed themselves into Bar Associa- 
tions or Bar Library Clubs and segregated themselves from Vakjls, who had their 
own Associations. These Associations were probably started by members of the 
English Bar, who, fora considerable number of years, had made the Original Sides 
of the High Courts their exclusive preserve. Indeed it was for a considerable time 
believed by the litigating public that the Barristers who formed those associations 
yere a type of lawyers superior to the vakils who had Indian qualifications ”. 


e ‘This odious distinction between the two Bars in the Bombay and Calcutta 
High Courts was again nurtured when the Dual System was given a further lease 
of life and reservation of seats for Barristers and Advocates (O.S.) was provided in 
the Indian Bar Councils’ Act, 1926, in teeth of opposition from Nationalist opinion 
in the country. (Vide Legislative Assembly Debates on the Indian Bar Councils’ 
Bill, August and September, 1926). The Dual System and differentiation between 
the two Bars thus go hand in hand. In Bombay the Bar, Appellate Side and Original 
Side, was unified since November, 1949 and the reservation of seats on the Bar Goun- 
cil has been rightly abolished by their Lordships of the Bombay High Court now. 
Still the Bombay High Court remains largely separated into two distinct groups, 
represented by the Advocates’ Association of Western India and the Bombay Bar 
Association, It is high time that both these Associations are amalgamated into one 
Association styled as the “High Court Bar Association, Bombay ”, with a right to 
every Advocate to become its member if he so desires. In Calcutta, where the Dual 
System is more rigid, the Bar Library Club has still the audacity to preserve its isola- 
tion by denying its membership to the non-Barrister Indian Advocates, however qua- 
lified they may be. It is reported that a writ petition has been filed in the Supreme 
Court of India against such exclusiveness, the result whereof is awaited with interest. 


It will not be out of place to quote here the observations of the Law Commis- 
sion made in their Report of 1958, Vol. I, at page 561 : 


“ We are living under a Constitution which enjoins equality before the Law. 
The Bar, throughout, it is hoped is about to attain its ideal of unification. The 
profession when united can Fise to even greater heights of distinction and service. 
It is certainly anomalous that in these circumstances the Bar should still remain split 
into differerft groups. Bar Associations should in our view be constituted for a Court or 
a group of Courts only and the membership of such Bar Associations should be open to all 
the Advocates practising in such Court or group of Courts and all the members of the Bar 
practising in a Court should be able to enjoy equally the privileges and amenities of these 
Associations,’ (Italics ours.) 


We believe it can be achieved in practice if the Dual System is completely 
abolished. In High Courts, where the Dual System does not exist this evil practice 
of exclusiveness is hardly to be found. Here again, the Joint Select Committee have 
merely expressed a eee that “ the authorities concerned would take early steps to 
put an end to it”. If the matter is, however, left to the discretion of the Associations 
concerned or the respective High Courts, it will remain hanging indefinitely. Shree 
S. C. Gupta, one of the Hon’ble members of the Committee, has rightly suggested 
that legislative intervention seems necessary for its removal. 


* In conclusion, we may state that the Bill as it has emerged from the fire of the 
Select Committee’s deliberations has shown a progressive trend particularly in ong 
e e 
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respect, viz., making ‘the Bar autonomous. But in prolonging the Dual System they 
have completely failed to satisfy the aspirations of the persons affected by it as also 
of the litigating public. The retention of the Dual System in this progressive piece of 
legislation is like a blot on a nicely drawn picture, Another serious lacuna in the 
Bill is leaving the levy of stamp duty or its abolition at the time of granting Sanad to 
an Advocate to the mercy of the State Governments. 


It may be pointed out lastly that the opportunity to legislate for legal profession 
is seldom offered to the Parliament. The proposed Bill is introduced after about 35 
years when the existing Bar Councils’ Act of 1926 came into force and after more than 
I0 years of attainment of Independence: Similar opportunity may not come for 
several years in future. We therefore trust that Hon’ble members of the Lok Sabha 
will carefully examine every issue when the Bill is placed before them for considera- 
tion in the ensuing sessions of the Lok Sabha, with a view to make the All-India Bar 
completely unified and the administation of justice uniform throughout India. 


- 
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THE HON'BLE MR. JUSTICE K. SRINIVASAN. 


Mr. K. Srinivasan, 1.a.s., has been appointed a permanent Judge of the 


` High Court and was sworn in on 27th June, 1960. The Howble Mr. Justice 


Srinivasan is no stranger to Madras where he was born and grew up. 
He had his early education in the Hindu High School, Triplicane, and 
graduated in Mathematics Honours in the year 1928 from the Presidency College, 
Madras. He passed the I.C.S. examination in England in 1930 and served in the 


` Revenue Department in the Madras Presidency for a few years. Later he had his 


judicial training in Madurai under the late Mr. N. Chandrasekhara Iyer, who 
became a Judge of the Madras High Court and later on a Judge of the Supreme 
Çourt of India. First appointed as'District and Sessions Judge in 1941, he has 
served as such in several districts of the then composite Madras Presidency. He 
was then Chairman of the Sales Tax Appellate Tribunal Madras, for three 
years after which his services were availed of for the work of the Law Commission of 
the Government of India. As Secretary to the Law Commission he has done admi- 
rable work and was closely associated with the wing relating to Reform of Judicial 


_ Administration in the country. After completion of his work there, he was 


Secretary in the Ministry of Law, New Delhi, for a year from whence he has 
been appointed a permanent Judge of the Madras High Court. 


Mr. K. Srinivasan comes to the Bench from the time -honoured Indian Civil 


- Service with a rich and varied experience in the field of law and administration of 


justice, both in the judicial and executive limbs of the Government. He has many 
years of service as Judge of the High Court and could feel legitimately proud 
of the high distinction he has achieved. Unassuming and gentle he has already 
endeared himself to the Bar and we are only voicing the general opinion 
of the members of the Bar that he will prove an asset to the Bench. After swear- 
ing in his Lordship took his seat on the Bench along with Mr. Justice Anantha- 
narayanan when he was welcomed by the Public Prosecutor, Mr. P.S. Kailasam, 
His Lordship in a brief reply solicited the co-operation of the Bar in me fullest 
measure in the discharge of his duties. 


We wish his Lordship success in his new sai and offer our ee and 
sincere felicitations to him on this occasion. 


ta god 





Sri M. C. Sena Attorney General of India, said “ There is a tendency for 
politicians to encroach upon the proper standards in the matter of judicial appoint- 
ments and in the matter of selections from the Bar. The result is merit is being 
cold-shouldered and nepotism is slowly and steadily gaining ground”. He added 
“ There is also a tendency in some States to choose even the Advocate General 
not by reason of his position in the Bar but for other adventitious causes.” 
Sri C. K. Daphtary, Solicitor General of India who was also present at the meeting 
expressed his concurrence with the sentiments expressed by the Attorney General. 

This is not the first occasion when such a complaint has been voiced forth in 
public nor is the Attorney General of India the only person who has given expression 
to such feelings. This observation of eminent citizens and responsible law officers 
of the Union of India coming in the wake of a resolution* passed at an Extraordinary 
General Body Meeting of the Madras Advocates’ Association a few days earlfer 
regarding the appointment of the Government Pleader by the Madras Government 
deserves very careful consideration by the powers thatbe. As we lookat it, this issue 
is not one relating to any specific case of appointment but is one of principle. The 
immediate provocation for this resolution by the Madras Advocates’ Association 
may be the recent appointments of the Government Pleader and the State 
Prosecutor from the Judiciary and Magistracy. Sri T. M. Krishnaswamy Iyer, 
President of the Madras Advocates’ Association, made it clear at the meeting 
that no reflection was meant on the equipment or the qualifications of the 
individual appointees. We are only concerned with the principle of appointment 
and the long established convention that is now being departed from. We would 
like to fully endorse the objectives and ideals behind the resolution of the 
Advocates’ Association. 





* This meeting of the Madras High Court Advocates’ Association strongly protests against the 
appointments being made by the Government to posts of Law Officers of Government from 
arnong the members of the Judiciary, or such of them as may have resigned or retired with the appoint- 
ment in view, thereby going against the long established convention that such appojntments are, 
to be made from amongst the practising members of the Bar of the Courts concerned. .. 

(Resolution passed on 24th June 1960 at an Extraordinary General Body Mesting of the Advocates? 
Association Madras). 
Nore :—The following G.O. was issued by the Government on 2gth June, 1960. 
C MADRAS STATE HIGHER JUDICIAL SERVICE. 

The Madras Government have directed that where a member of the Madras State Higher Judicial 
Service is required to retire as a condition of his appointment to an office, which does not carry any 
benefits by way of pension or gratuity and to which the State Government consider, that it is in the 
public interest that he should be appointed, he shall be granted the retirement benefits to which he 
would have been entitled, if he had been invalided from the service. 

In its amans to the Madras State Higher Judicial Service, the Government further state 


Rule 5 (2) of the All India Services (Death-cum-Retirement Benefits) Rules, 1958 will be superseded 
by the a order”. 
Another resolution was passed by the Gensral Body of the Advocates’ Association, Madras on 4th July, 1960. * 

* Resolved that the Madras High Court Advocates’ Association records its emphatic disapproval 
and resentment against the implications contained in the Government Order superseding Rule 5 (2) of 
the All India Service (Death-cum-Retirement Benefits) Rules 1958, viz. (a) that it was passed for the 
benefit of single individual and not bona-fide for general future application, and (b) that the State 
Government considered that public interest, would best be served by totally ignoring the claims of the 
entire Bar in the State and appointing a member of the Madras State Higher Judicial Service to “the 
post of Government Pleader, am action without any precedent or justification.” e 

e 


e e 





ponsible Jead ad A Ministe, both at the Centre and in the States, have made no 
secret of their dislike of the Judiciary and the Bar. The trend of legislation has also 
been in the direction of minimising the value of the Judiciary. Democracy, in 
its ideal concept, has lost much of its significance in the course of history 








and recent developments in many countries, in the Esta 
clear pointers of the intrusion of totalitarian ideas. 7 
in his speech, India is one of the very few countries 


y ahe Juanra The: 
Attorney General quite appropriately called upon red Tegal 
profession to cultivate public opinion and to preserve è i insti- 


- tutions. It is the duty of the lawyers to cultivate public opinion a, all 
democratic tendencies. ‘ P 6. 
We would like to recall to the authorities that the the t midé the 


Advocates’ Association is not out of any personal considerations. The Madras Bar 
has always stood against such unconventional appointments. In 1943 when 
a District and Sessions Judge was appointed as an Advocate General of Sind 
the Bar raised its voice of protest and an eminent lawyer and statesman, the late 
Sri T. R. Venkatarama Sastri wrote eunden the title “ An unconventional appoint- 
. ment”? as follows : 


“The Office of Advocate General carries with it great prestige. He is the de jure 
leader of the Bar. He is the ex-officio President of the Bar Council in the Presidency- 
* Towns and a member thereof elsewhere. He leads the Bar in the matter of etiquette 
- anddecorum. He has been the exponent and defender of the Bar’s rights and privileges, 
` -His position is comparable to that of the Attorney General in England. Special powers 
- are reposed in him underthe Procedural Codes and the Letters Patent. The three 
‘Presidencies alone originally had each an Advocate General. The Joint Parliamen- 
tary Committee Report has stated that he should be a person of “independence and 
standing who would occupy substantially the same position as that of the Advocate 
General ....attached to the government of the three Presidencies.” Active 
membership of the Bar witha strong forensic record seems alone to be indicated. 
The Advocate General should be a practising member of the Bar, To appoint a 
member of the permanent service to the office violates the spirit of the Government 
of India Act and the conventions attached to the Office.” 

These observations made about the office of the Advocate General may well 
apply with equal force to the appointment of Government Pleader. The post of 
Government Pleader requiresan experienced lawyer of standing at the Bar and 
with adequate knowledge and practical experience of the ever-growing statutes and 
case-law in the field of substantive and procedural laws. The Government Pleader 
is not merely an Advocate arguing or defending a case for the government but he 
is their adviser. Members in the Judicial Service however eminent or capable 
they may be cannot be expected to have that comprehensive equipment and 
training which a practice at the Bar provides. We do not believe that the 
ag a 


1. (1943) 2 M.L.J. (Fournal) page 45. 
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Madras Government feels that there are not enough `qualified. persgns Among the 
members of the Bar to occupy the post of the Government. Pleader or State 
Prosecutor so as to compel them to choose the incumbents to these offices from the 
Judiciary and Magistracy. Such appointments have always been made from among 
the practising members of the Bar on all occasions in the past, and if govern- 
ment have any special reasons for departing from this well-established and well- 
meant convention they could have come forward with their reasons publicly. We 
trust the government will not ignore the claims of the Bar and remain deaf to the 
protests made by the legal profession. It does not need great imagination to realize 
that the independence of the judiciary will not be maintained if members in the 
service are led to think that by sailing with the wind they stand even a remote chance 
of reward of higher appointments. s 


To repeat the words of Chief Justice Hughes of the the Supreme Court ofthe 
United States “ If democratic institutions are to survive it will not be simply by 
maintaining the majority rule and by swift adaptations to the needs of the 
moment, but by the dominance of a sense of justice which will not long survive if 
judicial processes do not conserve it”. We are rudely reminded of these words by 
certain happenings in quick succession in recent times. Such happenings, not only 
in this State but in other States as well in the country, make us feel that there is a 
deliberate and calculated move on the part of government to belittle the importance 
of law and lawyers in society. It may be these events have happened in quick 
succession more by accident than by design but the cumulative effect of these makes 
it apparent that the government is indifferent to such happenings and is also putting 
its seal of approval by its silence. The Bar has always been vigilant and has 
lodged its protest against such happenings. But all the well meant protests of 
such august bodies have not been given due weight by the powers that be. The 
privileges of the Bar are not intended to glorify the profession or the personalities 
engaged in it. They are the background on which an independent Bar can ever 
serve the public purpose for which this institution has been founded, and encouraged 
in all civilized countries. We join in the protest against these recent trends and 
departures from established conventions and trust that the claims of the Bar will 
receive due and adequate consideration. ; 
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APPROACH TO PROBLEM OF LEGAL EDUCATION IN INDIA. 
By 
P. GOPALAKRISHNAN, M.A., LL.M., 
Assistant Professor of Law, Lucknow University. 


A discussion on the subject of legal education will have inevitably to start 
with a clear vision of its objectives. In that the first question to consider is, what 
is it that legal education is trying, or what should it be trying, to ccomplish. 
This fundamental question should be answered before any attempt to assess the 
present system or any suggestion for the future reorientation of it may be made, 


Tar Ams or Lecat EDUCATION. 


Is the object of legal education to train individuals to be good lawyers ? 
‘Tough the main purpose of legal education may be to create good lawyers as medical 
education is to produce good doctors, legal education in a dynamic society 
has to serve a more comprehensive purpose than merely producing lawyers, as a 
school of technology produces technicians. An infant independent nation, where 
it has opted democracy as political set-up and preferred socialism as the social order, 
on the wake of its democratic experiment it has to reorganise all the principal 
agencies of social democracy in which the foremost one is education. In this legal 
studies are of no minor importance. 


The three-man Committee which made a study of legal education in California 
in 1949, said, ‘ In the last analysis legal education has two related objectives—the 
training of lawyers and the improvement of the law 1, In India the latter purpose 
has been taken up by the Legislature and the Ministry of Law and as such falls 
outside the scope of discussion in this paper. 


The next query is about the function of a University Law Faculty, and the 
purpose it has to serve. Is it simply to impart some elementary principles of the 
various branches of the existing system of laws of the country, and thus equip the 
students with a background knowledge, for the practice of law, or something more ?, 
For, to train men for the legal profession is a more arduous task than the one men- 
tioned above. To answer this, it is worth considering the observations made by some 
of the Committees that studied the problems of legal education in the U.S.A: The 
‘Committee on Legal Education, of the Harvard Law School, stated: ‘A Universi 
Law School has two purposes: (1) to train men for the legal profession; (ii) to provide 
a centre where scholars may contribute to an understanding of law and government 
and may participate creatively in their growth and improvement”, Again Dean 

xecil A. Wright, of the Toronto University suggested that ‘the three big objectives 
of a University Law School should be : (i) education in the qualities that should 
be found in a legal practitioner; (ii) education that will train a man not merely in 
the work of solving problems of individual clients but the society in which he lives ; 
and (iii) to act as a centre of research, criticism, and contribution to the better un- 
derstanding of the laws by which societies are held together®. Prof. W Berton 
Leach writing on the aims of legal education observed that ‘The men whom we 
are now training must be prepared to perform two tasks during the productive years. 
„of their professional lives; (i) to assume direction of all phases of the areas of personal 
conflict inherent in a complex society and economy. They must be advisers, 
negotiators, advocates, judges, arbitrators, and frequently administrators and exe- 
. 1. Legal Education and Admission to the Bar in California. . 
2. Preliminary statement of the Committee on Legal Education of the Harward Law School, 
A 1949? 





g. The University Law School ; 2 J -L.E, 1950 ; pages 409, 412. 
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cutives having a large amount of quasi-legislative power; (ii) to provide a la 
proportion of conceal leadership to all level of Tauthority = i 

The foregoing analysis reveals that the function of a law school is not merely 
to impart elementary knowledge of law, but to train men for every possible walk of 
life, Even if it is granted that the primary duty of a law school is to equip men for 
legal practice, one can dare say about the profession that no other profession or 
calling requires of its votaries so high a degree of versatality, insight and imagina- 
tion as is demanded of the lawyers. To a lawyer, knowledge is a factor, legal 
knowledge must be his quest, and knowledge over a wide range of subjects, legal 
and non-legal, must be his hobby. In the legal profession both aptitude and skill 
is involved. The lawyer is a craftsman, and unless he becomes a pastmaster in his. 
craft he cannot thrive in these days of keen competition and congestion in the field 
not to talk of success. Hence the purpose of legal education and the function of 
law schools must be to train the mind and to inculcate in the youth the skills of the 
craft." To become well versed in this craft the basic qualities required, are, fact 
consiciousness, a sense of relevance, precision and persuasiveness of speech, lingual 
perfection, and above all the capacity of self-discipline. The legal professicn 
demands an attitude of mind—a mind that can think as problems arise for solutign, 
untrammelled by preconceived notions. ‘An outstanding quality of the successful 
lawyer is his capacity for adaptation to new tasks and his ability to educate him- 
self to meet constantly changing demands.* To what extent and by what method! 
this could be achieved in a law school is the problem which calls for solution. 


In the formative period of its democracy and in the first flush of its independent 
spirit India has to overcome the tendency of a bureaucratic mind shirking to shed 
many a cherished tradition. In that the lawyer, if he is to meet the demands of 
a pluralistic society as ours, which is emerging from the meshes of feudal conceptions, 
where the nature and pattern of social development calls upon the lawyer to bridge 
the gaps in the process of dynamics and synthesis of society; he must have a deep- 
sense of social responsibility and awareness of the social problems than any other 
vocation-secker. For this, in him must vest a high degree of versatility, versati- 
lity in the sense, of having an attitude for newer tasks and a quality of adapta- 
tion. Hence legal education in India should aim at training, trimming and 
toning of prospective lawyers, to develop their abilities, aptitudes and qualities and. 
to cultivate their faculties of thought and action so that they stand up to the needs. 
of the time, meeting the challenges that are inherent in social dynamics. 


ASSESSMENT OF THE PRESENT SYSTEM. 


This leads us to an evaluation of the present system of legal education in India, 
in the context of the result it produces. The present-day legal education: has had 
its roots in the History of British rule in India. A system of education introduced 
on the Indian soil more than a century and a half ago for the preservation and ser- 
vice of an Empire ; and, though history had its course all these long years, on the 
surface and structure of society, landscaped by vital changes both in its psychic- 
and philosophic aspects ; the sphere of education remained in the same original 
form ; and the most needed change in that field that ought to have taken place has 
not taken place to cope with the changed pattern of life and relations in society. 
The mode of administration of educational institutions, the curriculum that was 
enunciated and the method of instruction that was devised a hundred years ’back,. 
for an entirely different purpose continued almost unaltered and prevails even to- 
day. Althrough, except some minor and superficial changes or some additions and 
substitutions in the papers included in the curriculum, the old as it was, was followed: 
up till this day without any appreciable change in the manner of teaching, even 
though education today is to serve quite a different purpose, This accounts for 





urnal on Legal Education, Vol. 1 ; Pages 23, 29. . 
s I Fiian of the Committee on Legal Education of the Harward Law School, 1947; page 6.- 
e 


° e 


Cad 


IT} THE MADRAS LAW JOURNAL. 15. 
e oe 

the inadequacy. Thus the present system rendered a very wide ‘between the 

products that are required for the present set-up and the products that have been 

produced today. For, an institution which have not changed itself with the changed 

conditions of society cannot produce the right type necessary for that society. 


In England preparation for the practice of law had been, in the main, through . 
apprenticeship training and through the Inns of Court. The education given in the 
Inns was primarily of a practical kind though theory was not entirely neglected. It 
was an education which trained students for their work at the Bar and on the Bench. 
The academic and practical training under the English system are strictly 
separated ; the “Universities impart the academic training while the Inns of 
Court and the Council of Legal Education and the Law Society deal with the 
training of professional lawyers}. In the continental countries law was taught 
only in the Universities ; but was taught as a science and in the setting of its 
inter-relations with the humanities and the social sciences.” In the Continent 
too, legal profession does involve practical training. Extended apprenticeship are 
required after the students have finished their legal studies in the Universities. 
What is important to note is that the curriculum and the mode of instruction are 
89 often revised to keep pace with the social and political changes in the national 

. On the American scene legal education in its formative era had its traits 
of English heritage and the corresponding English institutions. But as it evolved 
legal education gravitated more to the Universities which factor tended materially 
to differentiate the system with that of England and align the American pro- 
gramme with that of the Continent®. The structure of American law is erected,. 
true, on the foundation of the English Common Law. Yet, in America they 
revolutionised the legal system and law teaching in such a way to serve the best 
interests of the American nation. In the system of lezal. education which. 

ils in the American Law Schools, attempts have been made broadly 
to combine the theoretical and practical training by experimenting what is called 
‘the performance courses’. In .the present day the American system stands far 
advanced contributing very much by their new scientific approach to the problem 
of law teaching all over the world. The case-law method itself is an innovation and 
contribution of American legal research. . ` 


In India what is found wanting is this lack of innovation and revolution in the 
technique of teaching and study. In our coun‘ry the curriculum and mode of 
teaching remained practically unaltered for over a century and a half, that one is 
constrained to say that the method and subjects of teaching in the faculties are out- 
moded and unsuited for a society which had marched a hundred years ahead to- 
wards industrialization. Another drawback now apparent is a lack of co-ordination 
and co-operation between law teaching in the Universities and the legal profession 
in the country that the law graduates after enrolment remain idle and unattended 
for a long period at the Bar, unless they are enthusiastically backed by the doyens 
of the profession. The causes that led to this decline and downfall of prospective 
lawyers may be many. It can be attributed to the lowering of standards of ins- 
truction which is a necessary corollary of all round lowering of the standards of 
education ; a shortsighted policy of neglecting English language at a transitional 
stage without properly developing the national language ; overcrowding in the 
academic institutions and above all a lack of proper initiative and interest on the part 
of the students and teachers in general. Though varied are the reasons, the cumu- 
lative effect is that the products of these institutions of law teaching prove themselves 
a failure in the profession, and ultimately they have recourse to other avocations after 
an attempt and waste of time. To sum up the position in India today, one finds 

uite a vast number of Jaw graduates in the lurch, incompetent for the profession, 
ill-equipped for any career, unprepared for any avocation, misfit in the social sur- 


6. Law Commission Report (1959), Vol. 1 ; C525 , 
7. Hazeltine, Legal profession and legal education, Ancient and medieval, 9 Encyl. of Soc- 


je; page 324. ; 
ma a" Leal Education in the U.S by Albert Harno ; page 4. š 
e 
e 


~= 


16 THE MADRAS LAW JOURNAL. : [1960 

gais ° 
roundings, indisciplined youths with a rebellious spirit craving for proper accommo- 
dation in the soĉiety*in which they live or with a deep sense of frustration willing 
to turn out to be miscreants as soon as they are out of the portals of the University. 


LEGAL QUALIFICATION TO THE Bar IN INDIA. 


In the legal profession there are three categories of practitioners in India, 
the Mukthar, the Pade, and the Advocate. The former is a fast dying species while 
the latter is steadily multiplying. The Pleaders, if they are graduates in law could 
get their certificate of practice after obtaining training for a period of six months 
under an Advocate of six years’ standing. A Pleader can appear only in the district 
and subordinate Courts while an Advocate can appear in the High Courts, and any | 
of the subordinate Courts within the territorial jurisdiction of the High Court. As 
Advocate a graduate in law can get himself enrolled after one year’s training under 
a senior lawyer. There is substantial difference in the fee charged from both the 
«categories, which in fact is the factor which perpetuates the two classes of legal 
practitioners. In some of the States they have a Bar Council examination which 
the prospective Advocate is required to pass before his enrolment and after am 
year’s apprenticeship practice. Thus there is still certain want of uniformity in 
the method of enrolment of legal practitioners in the various States in India. A’s 
it prevails, while professional training is left to the Bar Councils or senior lawyers ; 
the task of academic legal education is left to the Law Colleges affiliated to the 
Universities. And in law teaching also one can notice a lack of uniformity. 


Law teaching in the country 18 generauy centralized in one department or 
faculty as is found in the residential universities of Aligarh, Lucknow, Allahabad 
and Delhi, or as in the Law College under the Universities of Madras, Kerala, 
Punjab, Calcutta and Bombay. It is found decentralized in the case of Agra Uni- 
‘versity where a department of law is organised in the various private constitutent 
affiliated colleges, where teaching is mostly done by part-timers from the profession. 
Regarding the subjects that are taught, in some of the Law Colleges Roman Law 
is found being taught as vigorously as was the case in the late nineteenth century 
while International, Law, Labour Laws, Administrative Law and such other newly 
developed branches of law have: not yet found their due place as subjects of 
importance. ‘This sort of disparity in the subjects taught and in the manner of im- 
parting legal education and a lack of proper understanding of the needs of society 
which is to the catered by the law P as coupled with a want of coordination of 
law teaching and legal profession and failure in the synthesis of academic approach 
with professional interest renders legal education in India a boon to youths of excep- 
tional capacity and circumstance while a bane to the mediocre who comes out with 
a superficial and elementary knowledge of the system of the laws of the country with- 
out imbibing the spirit of the social values that are embodied in the system or knowing 
the significance of a system of legal education in the country. 


‘Toe PROBLEM. 


The problem is, how should legal education be organised to serve the best 
ends of society. That is to say, what pattern of education in the field of law will 
meet the social needs. This raised quescions regarding methods of instruction and 
the subjects to be taught. Another allied problem is, should law teaching be a 
sort of special study with less number of students as is found in totalitarian countries 
and western democracies, of should it be devised as a large scale liberal education, 
In the former case the problem is how to regulate the present day overcrowding 
of the classes ; and in the latter case, the problem is how to standardize the legal 
education to improve the cushy, An answer tot his problem raises many a theo- 
retical question. Both quality and quantity are required for a developing society 
particularly when the idea of a welfare State envelopes the germinating democracy. 


PossiBLe= SOLUTION. 


The social structure of Indian society is fast evolving, from a plural, feudalistic 
and backward to anindustrial onm agricultural one. To such a society the right fe 
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of education is that which tends to promote the cohesion and that which rehabili- 
tates the spirited youth in transformation. In other words if the education îm- 
parted enables him to find his place in society and helps him to earn a tolerably 
decent living that would be the best purpose that education could paon serve iġ 
any country at any time. A rehabilitated youth in the changed conditions of society, 
having a decent income to live on can never possibly turn to be a miscreant and can 
only be thought of as discharging the duties of a responsible citizen. Towards this 
end legal education must be reconstructed. In short, the purpose of legal education 
must be to make the educated youth a good responsible citizen best fitted to the 
society in which he is and to make him earn a decent living by a profession which 
he has opted or to which he is co-opted or to which he is inclined by the academic 
qualifications he has gained from the University. If this be taken as the primary 
aim of legal education a solution to the present day problem depends upon the 
reorientation of the legal studies in India. A reconstruction of the system of legal 
education in India naturally involves the problems of selection and admission of 
students to a graduate course with a view to improve quality and regulate quantity 
aerevision of the curriculum determining the contents of the programme of studies 
leading to a graduate degree in law, a reconsideration of the methods of instruction 
afd a reorganisation of the administration of law departments. i 


Legal education must be conceived both as a social disciplining and as a technical 
qualification for an avocation of a specilized type, the study of which enables one 
to the solution of the conflicting complexities involved in human and social problems. 
Law and legal problems are very much social problems and as such law as a subject 
of study in the University must be studied in the perspective of its inter-relations 
with other humanities, Further the study of the subject must emphasise the impact 
and importance of substantive and procedural laws and the administration of 
justice upon the individual and society at large. 


Coming to some of the specific problems, the first question is that of admission 
to law courses. The study of law must be reckoned as a post-graduate course though 
it is graduate degree of law that is awarded. Graduation in Arts, Science or Com- 
merce must be made the basic requirement for entrance to the law courses. It 
must be organised as a three year course of intensive and extensive study and 
training. Though the views of the Chagla Commission!® were expressed in favour 
of retaining Intermediate examination as the minimum standard required for 
embarking on legal education, which they supported on the basis of English and 
Canadian practice, it is open to doubt whether an Indian student brought up under 
Indian conditions could acquire that much of general knowledge and maturity of 
thought and develope that much of acquisitiveness to enable him to grasp the 
subject of law just at the stage when he passes his Intermediate examination. Legal 
studies in India must be organized for Indian conditions and for Indian students, 
who as a matter of fact have been very poorly fed in the necessary literature and 
knowledge due to the conditions of poverty that encircle the average middle class 
family of India. The dissenting minutes of the reports!! advocate the case for 
graduation as the minimum standard and state that the ‘ half baked and ill equipped. 
lawyers would have never come into existence’, if graduation had been made the 
stage of admission. 13 


The Rajasthan Education Committee is of the view that graduation must. 
be the minimum qualification for admission to legal studies and legal education must. 
be a three-year course.1% This view has been supported by the Deans of the two 
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g. In Bombay for the three-year course in Law, Intermediate is the minimum qualification 
and snot graduation. 
10. Report of the Bombay Legal Education Committee (1949). 
11, Law Commission Report, Vol. 1 ; page 527. 
e%2. Ibid, page gt ; 
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most developed, Law Faculties of two outstanding Universities of India**, and by 
Mr.’ Justice Bhagvati. The Andhra practice also goes in favour of this view as 
they have made graduation as the minimum qualification for admission in spite 
-of the rt of the University Commission recommending for the retention of 
intermediate examination as the basic requirement.15 


To support the proposition of a three-year course the views of eminent men like 
Tej Bahadur Sapru, Dr. R. U. Singh and Prof. L. R. Sivasubramonium are testi- 
monials enough!*, Entrance to a law coursé must be made on the basis of an in- 
terview by an admission committee, and only students of certain matured age groups; 
say those who have completed seventeen years of age and below twenty five, so 
that their maturity of mind and outlook will render it easy for them to grasp the 
subject. The interview must.be to judge the aptitude of the boy, his acquisitiveness 
and understanding capacities, his antecedents and his parental position with re- 
Jation to the career he is opting . By an objective evaluation of the boy’s potentialities 
if the interviewing Committee recommends him for admission, he must be allowed 
to take up his legal studies and be enrolled as a law student. 


Once he is admitted to the law courses, he must be given an intensive 
instruction both in the theory and development of substantive and procedural 
laws and in the practical side of legal profession. For this, a revision of the curri- 
culm is inevitable and the mode of instruction must also be changed. Further, to 
combine the professional and academic side of law a method should also be evolved. 


The first year of the study may be considered a preparatory class wherein the 
students may gain the necessary background and the fundamental notions re- 
garding the social aspects of the concepts of substantive law. The second and the 
third year must be so arranged that they receive academic instructions for about 
four hours in the University classes while simultaneously they get practical training 
in the law Courts as well as in the lawyers’ chamber. To this effect every University 
must see that they enlist at least three or four scores of experienced legal practitioners 
of standing and repute from the local Bar to whom the law schools may send groups 
of students for practical training. In the end and grd year of their study it must 
‘be made compulsory that the students work with their respective lawyers in their 
chamber and in the law Courts at least 3 to 4 hours. The students must be made to 
maintain a diary of their own showing the cases in which they work with their lawyers 
and attended the Courts. The timings should be schemed to enable them easily 
to execute both the academic and practical side of legal profession. For example, 
a system of shift may be devised so that the boy attends the lawyers? chamber from 
7 AM. tO 10 A.M.; then the Court from 11 A.m. to 2 P.M. and in the evening he 
may attend the University classes from 4 P.m. to 7 P.M. Three hours at the lawyers’ 
chamber, three hours at the law Courtsand three hours atlaw school will be time 
well spent. It should be emphasised that unless the boy concerned makes himself 
eligible by production of a certificate of prompt attendance and diligent work from 
his respective lawyer to whom he is attached and from the Judges of the High Courts 
wherein he attended the proceedings, it would be deemed that he has not completed 
the qualifications required for graduation in law. It may -be added that the scheme 
envisages an intensive training in the field of legal profession and legal knowledge. 
If such a scheme, where practical experienc¢ in the professional field goes side by 
side with the academic instructions, a lot of waste of time, energy and money that is 
involved now could be eliminated. And the one year which is increased in the 
extension of the law courses could be saved by such a co-ordination. 


The students must be required to utilize their spare time and non-working days 
for library work. . 5 





14_ The views of Late Dr. R. U. Singh, Dean, Faculty of Law, Lucknow University and Prof, 
iL. R. Stvasubramonium, Dean, Faculty of Law, Delhi University, quoted in Law Commissien 
Report, Vol. I, page 528 

15. dbid., page 528. *e 

JG. bid., page 530. 
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CURRICULUM. 


The first year being a preparatory year, it would be better to limit the number 
of papers and give intensive instructions on those subjects which will give a grounding 
knowledge of law and legal system. Whatis required is to create a habit of per- 
severence and inculcate an aptitude and interest for legal studies in them. Thus in 
the first year the following subjects may be taught :— 


_ Paper I—Legal History—history of the development of law and legal institu- 
tions in India and England. 


„Paper I.—Fundamentals of Constitutional Law with special reference to 
Indian Constitutional Law. `~ 


Paper ITI.—Modern political constitutions—a comparative study of written 
federal constitutions. 


Paper IV.—Law and Humanities—Law in relation to other social sciences— 
particularly Sociology, Social Philosophy, Ethics, Economics, Commerce and 
Politics. 
> Paper V.—Jurisprudence. : 

In the second year the necessity of acquiring practical experience at the 
chamber and at the Bar has already been stated above. Thus emphasis must be 
laid more on the procedural laws, which today is a neglected area of the curriculum, 
though is the most important parc of the legal profession. Hence the following 
subjects may consist of the second year course :— 


Paper number 1.—The Law of Evidence. 

Paper number 2.—Criminal Procedure, Civil Procedure. 

Paper number 3.—Indian Penal Code. 

Paper number 4.—Legal Remedies, 

Paper number 5.—Legislative principles, methods and interpretation. 

Paper number 6.—Legal Drafting, Pleadings and Limitations. 

Paper number 7.—Miscellaneous Acts, such as Court-fees Act, Stamp Act, Regit» 
tration Act, etc. 


Familiarity with these papers in the second year will equip the students to under- 
stand the proceedings of the Courts better and, ensure them with a confidence to 
handle cases at the very start, without much dependence on their senior Advocates. 
‘The view of the Law Commission as expressed in its report on Legal Education, 
that the teaching at the Universities should not include procedural, taxation and 
local laws and other cognate subjects which may with advantage be left to be taught 
later to those who intend to take a professional career in a course where teaching 
will be imparted by professional men’, does imply that the procedural laws are 
relevant only to men of legal profession. To this it can be stated that the very con- 
cept of a Democratic social order and the basic assumption underlying a consti- 
tutional democracy, is that the society is governed by laws and not by men. As 
such the foundation of society rests upon the main concepts of Rule of Law, which 
din its turn presumes, that every citizen, literate or illiterate is presumed to be in the 
know of the laws. The legal fiction that every man knows the laws by which he is 
governed and that ignorance of law is no excuse, however ignorant and innocent 
the man ibe, is the ruling and guiding principle of Rule of Law, which pervades a 
constitutional democracy. When this is the underlying presumption of the 
governing principles of our society, the knowledge of the procedural laws is a great 
asset to the individual, whatever be his occupation or profession. That only pro- 
fessionals who take to legal profession as career must acquaint themselves with the 
proceedural laws is to project an obliterated view, by which the whole idea of the 





+° a7. Law Commissions Report, Vol. I, page 531. 
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aims of legal education seemingly stand blurred. ‘The one fundamental idea with 
whjch PETE in India fs to be reorganised is to serve the ends of a political 
representative democracy. To suggest, that when the fundamental principles of 
substantive law have been fully grasped, the student will more easily appreciate the 
procedural and practical aspects which are but the application of the general and 
fundamental principles,18 is nothing but a presumption which has to be verified 
in the light of experience. 


Any practical approach to the problem of legal education must endeavour to. 
achieve the best and for that an imaginative approach on the lines in which the 
Harward Law School started its orientation by the introduction of new subjects and 
method of instruction after the thirties of this century, is a pointer and may well be 
a guide. 


The revised curriculum of the Harward Law School attempted to harmonise 
three different principles. These are : (1) ‘ That every one on the Faculty should 
be helped and encouraged to develop the best thought that is in him and put it at 
the disposal of the student to the fullest possible extent. (2) That every studegt 
should receive a solid foundation of conception and method in each of the great 
basic legal subjects such as litigation, crime and tort, property, contract, association 
and Government—with opportunity as he progresses to pursue the field of his special 
interest in greater detail. (3) That the courses and their contents should be arran- 
ged so far as practicable, so that the student will proceed to the complex from the 
single and each will throw the greatest possible light upon the rest. +° 


If this be taken as guide, the third year course must be deemed a sort of 
specialization in which the students are prepared for the field in which they are 
tosetin, The students who successfully get through the second year must be allowed. 
to have their own choice of papers. A variety of groups should be offered to them. 
Those who have developed an interest should be permitted to make their optiom 
to the best of their inclination, which to them they feel is most profitable to make. 
The papers should be so grouped that any student should be able to choose allied. 
subjects by selecting two groups, so that they would have to sit for an examination. 
of eight papers in all. It is not necessary to give the students an overcrowded 
syllabus covering all the branches of substantive laws. The reason is, it is seldom 
found that a lawyer who takes to the practice of constitutional or taxation cases 
deals in other cases where he feels not very sure. Nor is it to be seen that a 
practitioner in the Civil Courts taking to the Criminal side, except as an exception. 
Though it may be admitted that to keep a clear separation of the subjects and to 
envisage an exclusiveness is to fumble to fallacy, yet it could be feasibly and scienti- 
fically categorised to practical advantage. Since the aim of legal education in a 
University is to develop and to cultivate the faculties of individual capacities to 
study, understand and interpret in the social context the contents of law and to 
train them to seek and to find wherein is the law and its principles; to offer a sort 
of specialisation in the third year will be more useful than to shroud the students’ 
mind with all and sundry. And if legal education in the University has served the 
purpose of developing the students innate faculties, then he who has acquired the 
habit of learning and acquisitiveness can easily find the way in any other branch of 
the field of law too, though he might not have studied those subjects while he was in 
the Law School. Thus it will not be difficult for those who had studied only property 
laws when they were students, to take to the field of criminal law or constitutional 
law when they are in the profession, as they had already become well versed in 
the art of searching, understanding and interpreting the law. 





18. Report of the Law Commission, Vol. I, page 532. 
19. Report of the Committee on Curriculam of the Harward Law School, 1996, page 11 ard 
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"To set as example, the following groupings could be adopted as the subjects 


of choice for the third year :— 


Group I 


Group IT 


Group III 


Group IV . 


Group V 


Group VI 


Group VII 


“s 


Paper 1 
Paper 2 
Paper 3 
Paper 4 


Paper 1 
Paper 2 
Paper 3 
Paper 4 


Paper 1 
Paper 2 
Paper 3 
Paper 4 


Paper 1 
Paper 2 


Paper 3 
Paper 4 


Paper | 
Paper 2 
Paper 3 
Paper 4. 


Paper I. 
Paper 2. 
Paper 3. 
Paper 4. 
Paper 5. 
Paper 6. 


Paper I. 


_ Paper 2. 


Paper 3. 
Paper 4 


Paper 5 
Paper 6 


Personal Laws. 


Hindu Law 
Mohammadan Law 
Matrimonial Laws 
Conflict of Laws 


Property Laws. 


Law of Transfer of Property 

Equity and Trusts 

Easements, Specific Relief Act 

Land Tenures (of the State concerned) 


Constitutional Law Group. 
Indian Constitutional Law 
American Constitutional Law 
British Constitutional Law 


General Principles (of Federal Constitue 
tional Law. 


Administrative Law Group 


Administrative Law in U.S.A. and U.K. 

French and Continental Administrative 
Law . 

Indian Administrative Law and Adjudi- 
catory Tribunals 

Local Government and Municipal Laws 


International Law Group 


.- Public International Law 
- International Relations 


International Organization 


Law of citizenship and nationality or private 


“International Law 
Crimes and Torts 


General Principles of Crimes and Torts 
Specific Crimes and Specific Torts 
Penology and Punishment 

Law of Contempt of Court 
Criminology and Indian Penal Code 
Law of damages 


Commercial Laws 


General Principles of Company Law 
and Indian Companies Act 

Private Corporations, Partnership and 
Agency 

Law of Contracts and Sale of goods. 

Law of Negotiable instruments, Insurance, 

Copyrights and Trade Marks 

Law relating to Public Enterprises (in~ 
cluding those of the respective State} 

Law of Damages 


~ 
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Group VII Labour Laws and Administratlon 
i Paper 1 .. Factory legislation (Factory Act) 
Paper 2 .. Law relating to Wages (Minimum. Wages 
Act and Payment of Wages Act). 

Paper 3 .. Law relating to Industrial relations (Indus- 
trial Disputes Act, etc.) 

Paper 4 .. Law relating to compensation and 


damages under the labour legislation 
(Workmen’s Compensation Act, etc.) 


Paper 5 .. Law relating to special Tribunals and 
Arbitration proceedings (Indian Arbi- 
tration Act 

Paper 6 .. Trade Unionism and Trade Union Laws. 
(Indian Trade Union Act, etc.) 

‘Group IX... Taxation 

Paper 1 .. Distribution of Taxating Power of the 
Union and the State under the Congti- 
tution 

Paper 2 .. Income-tax and Estate Duty, Customs 

i and Excise regulation, etc. eee and 
export) 

Paper 3 .. Sales-tax and other commercial taxes 

Paper 4 .. Rent Control and Eviction Act 


Paper 5 .. Local Government and Municipal taxes 
Paper 6 .. Miscellaneous Acts (Shopkeepers’ Act), 


Constant addition to these subjects necessitated by fresh legislation and revision 
‘of the syllabus at least once in five years, to make it all-inclusive if not exhaustive, 
‘must be made. 


Any convenient combination of the papers with additions or substitutions may 
be adopted to suit the legislation of the respective States keeping in view that every 
‘group contains at least 4 papers, in which the students are required to take up exa- 
mination, so that no student will have to give more than eight or nine papers and not 
less than seven papers by opting two groups of his choice. 


This in short could be the curriculum for a three years course of law graduation. 


Such an arrangement of the curriculum will have a double advantage. A stu- 
‘dent of the third year will have a liking for the subject which he chooses for his specia- 
lisation due to reasons specific to himself ; and secondly, he would be well informed 
-on the subjects of his study on completion and be in a position to feel his way in the 
field of profession, as he is already aware and proficient in the branch of law which he 
has opted to practice. 


The lectures should be so organised and the topics of respective teachers on their 
-subjects must be in advance announced, so as to enable the students of other groups 
-also to attend if they like to make up their deficiency in that particular topic. It 
could be arranged that the teacher of a particular subject be advised to ad on 
“special topics, in which they are more proficient, to students of a different set of 
poles to make them able to realise the inter-relationship of the subjects to one 
another. 


After graduation, bright students may be admitted to a post-graduate course 
‘leading to a Masters’ Degree in Law, spread over a period of two years of intensive 
and extensive academic instruction and research on the branches of the subjects in 
which they have qualified, or any other allied subjects of their choice ; admissiqn to 
ahe post-graduate course depending purely upon academic merit and aptitude, decid- 
ed on the recommendation of their respective tutorial teachers and the admission 
committee, : 
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By adopting such a scheme within a period of three years a student gains the 
necessary working knowledge of the practical side of legal pròfession through ex- 
perience with the senior lawyer and the Courts and a fair knowledge of the substan- 
tive laws too, to enable him to thrive in the profession from the very start. Again, as 
the student is already for two years in the practical field where he has acquainted 
himself with a few litigants, he will be in a position to pick up his clientele with his 
own effort. If he cares to be diligent and honest, he will be just on his way from 
the beginning settled in life with an honourable earning to live with from the very 
out-set of his career in the legal profession. 


METHOD or INSTRUCTION. 


To deal with the method of instruction at the graduate level, emphasis must 
be made on a harmonious blending of general lectures and tutorial instructions. 
The general lectures must deal with the main topics on every subject, while in the 
tutorial classes discussion may be upon more intricate details and complicated 
issues relating to the different topics of each paper.’ Tutorial groups must not be of 
mere than eight boys in a batch drawing the attention of a particular teacher so 
that they are able to have more intimate and personal knowledge and appreci- 
ation of each other which is highly desirable and essential for a healthy academic 
atmosphere, 

OVERCROWDING oF THE Law CLASSES. 


The next problem to be considered is the problem of overcrowding in the 
University law classes. To that the suggestion is regulation of admission as one of 
the ways. By prescribing age limit, necessary academic qualifications and interview 
into the candidate’s antecedents and circumstances, which has been already 
mentioned in connection with the problem of admission to the law classes, a good 
number of those non-deserving and non-serious types, which are today found to be 
undesirable elements in the academic atmosphere of a University, could possibly be 
¢liminated. Added to that admission to the LL.B. first year must ie strictly 
restricted to such a number only, to make the number present and attending in 
each section to comprise a maximum 75 and minimum 50. Deducting a certain 
percentage of failures in the first year, the second year will comprise of still lesser 
number of students in each section. And inthe Final year, the choice in the 
course of study offered are so varied that the students in their usual course get 
scattered into the various groups of their interest or inclination by which the number 
in each class remains steadily regulated and limited. It might be posssible that some 
of the most lucrative branches of law in the Final year may attract more students. 
But they will remain interested and serious students of the subject. Moreover, the 
Final year boys will be earnest due to various factors such as their practical training 
in the field of law during their second and third years, interest in their own subjects 
of choice, their consciousness that they are preparing for a career which is to start 
immediately, and that they are on the verge of completion of their academic life. 

An added advantage to be noticed in this scheme of academic instruction-cum- 
practical training is, that the students remain engaged, systematically from morning 
to evening which helps them to be disciplined and trained for hard regulated intel- 
lectual labour. The whole scheme, of course, envisages initiative and active co- 
operation of the three estates of public life of nation, viz., the Government, the Bench 
and the Bar and the University, for a successful implementation of it. 


PROPOSALS. 
The whole question of reorganisation of legal education in India must be viewed 
from the point of view of: 
(a) Closer co-ordination of work done by the Universities with that of legal 


profession. 
(6) Furthering advanced research in Legal studies. 


(c) Standardizing the subjects and methods of teaching in the University law 
classes all over the country. 
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To achieve this the following proposals may be considered by those who are 
in,charge of the affairs. 

(i) An all-India permanent Advisory Committee on Legal Education 
consisting of 11 members may be constituted under statutory authority. The 
personnel of it must represent the academic side, the professional side and the 
Government. Hence two members may be appointed by the Universities to this 
body representing the most developed law schools in the country. Three members 
may be nominated to it by the Leading Bars including Supreme Court Bar. Two 
members may be nominated by the Chief Justice from amongst the judges of the 
Spreme Court and the High Courts. One member may be appointed by the 
Government as a Government nominee while one member may be appointed by the 
University Grants Commission. Two members must be nominated by the Law 
Teachers Association representing the law teachers of the country. No such 
member is totrepresent more than that body which nominates him. ° 


The functions of the Committee should include :— 


i (1) Advice on broad principles of policy to be adopted in the teaching of law 
ia the various law schools ; ° 
(2) Co-ordination of teaching particular subjects in different schools ; 
(3) The general scope of teaching and examining by the different law schools; 
(4) The specification of standard of general education desirable for candi- 
dates for entrance to both branches of legal profession ; 
(5) Consultation with any university, Government department or official 
committee, regarding matters of interest pertaining to Legal Education ; 


At will be the duty of this Committee to assess and evaluate the progress and 
merits of the sytem of legal education in the country every five years and suggest 
suitable modifications in the subjects and methods of instructions and to evolve new 
patterns of study and research in the legal field, so that legal education of the 
country will serve the best desired ends in the scoial context of a dynamic society. 


_ (ii) A Committee of advanced research on legal subjects is to be set up 
consisting of professors and lecturers in the most developed law departments of the 
various Universities, to which specific subject of current importance and develop- 
ment is to be referred by the Government for research and study, for which special 
financial grants ought to be made to the respective Law School. 


(iii) Establishment of Law Libraries in all the Law Schools with liberal 
grants to expand and make available legal materials to conduct research must also 
be expedited 3°, 

In the words of J. Cordozo “ the function of a Law School is to look at law ima- 
ginatively and discern behind the sordid quarrels of one litigant and another, a 
something that transcends the selfish rivalries of the hour, behind the petty and the 
ephemeral and the ignoble, the workings of an eternal process of which these are 
but the shadows.” 


If this is the function of a law school, a scheme of the sort as detailed above, 
must be planned for reorientation of law teaching, combining the apects of diffusion 
and acquisition of knowledge with that of experience both practical and research. 

education must be a national effort and not merely the task of the Univer- 
sities alone. Unless national consciousness tackles it as a national problem, where- 
in the interest and energies of the Government, the Universities and the professionals 
play to solve it, on a national scale, no satisfactory solution satisfying the needs of 
a progressive society could ever be achieved. 


—— 
. 5 2 





20. These proposals are adopted from the Report of Lord Atkins Committee appointed by- 
Lord Sankey in 1932 to consider the question of reorganisation of English Education ; 51 L.Q@R. 
page 173 and 50 L.Q.R. page 472. a 
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Sankarlal v. Collector of Central Excise and another, 


(1960) 1 M.L.J. 367: (1960) M.L.J. (Crl.) 290. 
A NOTE 
By 
P. Nacaraja Rao, B.SC., B.L., Advocate, Nandyal. 


The Collector of Central Excise, Madras, recovered from the petitioner 500 
po of 7 O° Clock blades each packet containing 100 blades, having had reason to 
elieve that the petitioner had evaded payment of customs duty. He was charged 
with the violation of section 19 of the Sea Customs Act read with section 3, sub-section 
(2) of the Imports and Exports Control Act, 1947. Thereupon, the Collector of 
Customs issued summonses to the petitioner calling upon him to appear before him 
and produce all the documentary evidence for the receipt of goods, viz., the 500 
packets of 70’ Clock blades. 


Petitioner filed a writ petition in the High Court challenging the direction issued 
by the Collector and praying to quash the proceedings before him contending that 
the summonses issued to him by the Customs Collector requiring him to produce all 
the documentary evidence amounted to testimonial compulsion, which was violative 
of Article 20 (3) of the Constitution of India. 


It was contended inter alia by the petitioner that officers of the Customs Depart- 
ment have been specifically empowered by the Sea Customs Act to impose various 
penalties including fines and confiscation of goods and that the acts or omissions in 
respect of which they have been so empowered to impose penalties or fines, constituted 
‘offences’ within the meaning of Article 20 (3) of the Constitution. The Customs 
Collector, hence, is not entitled in law to call upon the petitioner to provide evidence 
before the prosecuting authority, which might tend to incriminate the petitioner. 


On the other hand, the Government argued that the word ‘offence’ and the 
word ‘accused’ occurring in Article 20 (3) of the Constitution are employed only in 
relation to proceedings instituted before a Criminal Court, that the proceedings be- 
fore the Customs Collector are not criminal proceedings though they are empowered 
to confiscate goods and hence there was no infraction of the petitioner’s fundamental 
right of privilege against self-incrimination. The Customs Collector was therefore fully 
empowered to direct the petitioner to produce the necessary documentary evidence. 


The High Court held, after considering all the authorities on the point that when 
proceedings are instituted by the Customs authorities, which may terminate in the 
confiscation of goods or the imposition of penalties without reference to any Criminal 
Court, the Customs authorities are not acting as Courts of law and the p i 
before them are not judicial proceedings. If the petitioner was asked questions 
which might tend to incriminate him, it would be open to him to claim preotction 
provided by Article 20 (3) of the Constitution. If the claim was over-ruled, and he 
was compelled to answer questions, then the answers given by the petitioner would 
not be admissible in evidence, should the Customs authorities propose to prosecute 
the petitioner in a Criminal Court at a later stage. The High Court also suggested 
the desirability of the Customs Department letting it known at the earliest stage 
to the delinquent who stands charged before them, whether the proceedings 
before them would terminate there itself or whether they would continue even in 
a Criminal Court. The findings of the High Court were, (1) that the protection 
afforded by Article 20 (3) of the Constitution, viz., the privilege against self-incri+ 
mination is available only im so far as proceedings before a Criminal Court are 
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concerned and (2) that any departmental authority who is empowered by virtue of 
any provision of law to impose penalties is not a judicial Tribunal. The whole argu- 
ment before the High Court centered round ‘the question whether the protection 
guaranteed in Article 20 (3) of the Constitution was restrictive in its operation only 
so far as proceedings before a Criminal Court are concerned or whether it also extend- 
ed to any other case of prosecution before any authority, who by virtue of any provi- 
sion of law is authorised to impose penalties or sentence to imprisonment. Mr. Justice 
Balakrishna Iyer, who delivered. the judgment of the High Court was inclined to 
accept the argument of the State that the protection against self-incrimination em- 
bodied in Article 20 (3) of the Constitution extended only to cases before the Cri- 
minal Courts. Even though his Lordship was inclined to accept the argument of 
the petitiener to a considerable extent, viz., that the petitioner’s fundamental right 
of protection against self-incrimination was violated when he was called upon to 
produce documentary evidence by the Customs Collector, still his Lordship qualified 
the privilege claimed by the petitioner by observing that the protection guaranteed 
by the Constitution would really come into operation only at a later stage when the 
Customs Authorities proposed to prosecute the petitioner in a Criminal Court. , 


Ariicle 20 (3) of the Constitution provides, ‘‘ No person accused of any offewce, 
shall be compelled to be a witness against himself.” 


It is respectfully submitted that there is nothing in Article 20 (3) of the Constitu- 
tion which warrants such a narrow interpretation as was pressed by the learned 
Advocate-General' during the course of arguments that the protection extended only 
to cases before Criminal Courts. 


“ Offence ” is defined in Criminal Procedure Code as any act or omission made 
punishable by any law for the time being in force. Article 20 (3) provides the guaran- 
tee against testimonial compulsion. This protection is indeed founded upon the 
fundamental principle of Criminal Jurisprudence that the person who is charged with 
the violation of any law or rule, which is made punishable, is presumed to be inno- 
cent until his guilt is established beyond reasonable doubt arid it is for the prosecu- 
tion to establish the case against the alleged offender and not for the latter to prove 
his innocence. The purport of Article 20 (3) understood in its true spirit is merely 
the reiteration of the fundamental rule of Criminal Jurisprudence referred to above, 
which has been invested with the sanctity of a Constitutional guarantee. The article 
employs the expression “accused of any offence”. Does it mean and imply that he 
is only a person who is faced with a charge in a Criminal Court ? With respect, it is 
submitted, that it is not. Indeed, as the learned Judge observed, the word ‘accused’ 
has not been defined in the Constitution. But this difficulty need not detain us long, 
since the expression used is ‘accused of any offence’. It seems to me a careful exami- 
nation of this expression leads to the inference that the guarantee provided by this 
Article is not restricted only to a person who hag to stand in a dock in a Criminal 
Court, but is a general protection for all the people who stand charged before any 
authority for violation of any provision of law or rule. The Chambers Twentieth 
Century Dictionary defines ‘accuse’ as bringing a charge against, and the ‘accused’ 
as a person or persons ‘accused of.? The word ‘of’ is defined as ‘from among’ ‘out 
from’ ‘beldnging to’, etc. It is therefore reasonable to presume that the expression 
‘accused of any offence’ is used in the sense as any person against whom there is a 
charge concerning any offence or against whom there is a formal accusation. It 
cannot be understood in the limited sense, viz., that he is one who is to figure as 
accused in a Criminal Court and not as any other person against whom thtre is a 
charge with regard to any offence before any other authority. The Constitution 
envisages him as the person who is called upon to answer a charge by any person 
who is authorised to hear the same and punish him and it has not limited its protec- 
tion only to those who appear before a Magistrate in Criminal Courts. 


Tt is well to remember that in the instant case, the Collector of Customs issued a 
warning to the petitioner that giving false evidence in proceedings before him would 
Be an offence punishable under section 193, Indian Penal Code. : 
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The Criminal Procedure Code defines a judicial proceeding thus—“ Judicial 
proceeding includes any proceeding in the course of which evidende is or may*be- 
legally taken on oath.” Now when the Customs Collector administered the warning 
to the petitioner against giving false evidence when he is authorized to take evidence- 
on oath, can it be gaid that the proceedings before the Customs Collector are not 
judicial proceedings. Undoubtedly, they are judicial proceedings, by virtue of the 
definition in the Criminal Procedure Code notwithstanding the fact that he has not 
the trappings of a Magistrate. The Supreme Court of India has observed in M. P. 
Sharma v. Satish Chand:a1, that the phrase used in Article 20 is ‘is to be a witness’ and’ 
not to ‘appear as a witness’. It follows that the protection afforded to an accused in 
so far as it related to the phrase ‘to be a witness’ is not merely in respect of the- 
testimonial compulsion; but may well extend to compelled testimony previously 
obtained from him. It is available therefore to a person against whom a formal accusa- 
tlon relating to the commission of an offence has been levelled which in the normal coursé 
may result in prosecution. 


It is therefore respectfully submitted that the High Court has erred in holding, 
t the proceedings before the Customs Collector are not judicial proceedings. It is 
also submitted that the protection guaranteed by Article 20 (3) is available not 
merely to a person who is arraigned in a Criminal Court but to any other person 
. against whom there is a formal accusation in respect of any offence before any other 
authority who is empowered to prosecute the person concerned. It is also submitted 
that the proceedings before the Customs authorities are certainly judicial proceedings- 
and the protection against self-incrimination would also extend to cases before 
them. 





REJECTION BY WORLD COURT OF PORTUGAL'S REQUEST— 
DADRA AND NAGAR HAVELPS DE FACTO FREEDOM. 


‘ By 
Pror. K. R. R. Sastry. 


Truth lags behind while lies get a march ahead. One is reminded of this. 
adage when one reads misreadings of the judgment of the International Court of 
Justice vis-a-vis Portugal’s request for access to Dadra and Nagar Haveli. It is time 
that the Government of India give due publicity to the unambiguous rejection of 
the Portuguese case by the World Court. : 


Facts OF THE CABE. 


Portugal received a Jagir or Saranjam of Dadra and Nagar Haveli from the: 
Marathas under the treaty of 1779 and the Sanads of 1783 and 1785. The grant- 
of a Jagir or Saranjam always pre-supposed the overlordship of the giver. It was 
thus always less than that of Sovereignty. 


Later when the British arrived on the scene they found the Portuguese in 
de facto possession of Dadra and Nagar Haveli. As the World Court has put it: 
“the villages...... acquired the character of Portuguese enclaves within Indian 
territory”. 

On 21st and 22nd July, 1954, Portuguese authority in that enclave was over- 
thrown by the ‘people therein. As a result of “tension in the surrounding Indian 
territory, all passage was suspended by India, Í 

The population of the enclaves set up before December, 1954, for itself a “free: 
Government in the territory of the enclaves.” 





. 1. (1954) 1 M.L.J. 680 : (1934) S.O.J. 428 : (1954) S.C.R. 1077. 
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; APPLICATION OF PORTUGAL. 
In December, 1955, Portugal was admitted to membership of the United Nations 
and on 22nd December, 1955, Portugal’s application was submitted to the Court 
of International Justice. i 


PorTUGAL’s CASE REJECTED. 


India has won on the merits—Thc majority of the Court has rejected Portugal’s 
request and held that 


“ Portugal did not have in 1954 a right of passage in respect of armed forces, 
armed police, and arms and ammunition.” 


Regarding her request under the second head the World Court has held that 
India has always acted within her rights and has not violated any of her obligations. 
‘Thus India was well within her rights as sovereign of the surrounding territory, 
-when she denied passage to Portugal to the enclaves. 


In re PRIVATE PERSONS AND CiwiL OFFICIALS. e 


The Court has held that “ Portugal had in 1954 a right of passage... .subjgct 
-to the regulation and control of India in respect of private persons, Civil Officials 
and goods in general.” e 
Under the third head Portugal prayed for an injunction that “ India should 
-put an immediate end to this de facto situation by allowing Portugal to exercise 
‘the... . right of passage” (page 4 of Judgment), The Court has not given any 
satisfaction to this claim. 
As the Argentine Judge, Justice Armand Ugon has stated (vide page 83 of the 
Judgment) 
. These new facts (changes of July, 1954) must lead to holding either that 
the right which has been recognized must be suspended or that it has become extin- 
guished. In either case, it must be concluded that the passage claimed must be 
-regarded as incapable of exercise (in) the present situation.” 


RESULTS IN SHORT. 


Since Portugal’s claim whether in respect of passage or of Sovereignty stands 
rejected, Dadra and Nagar Haveli are de facto freed of Portuguese Colonialism. 


_- -As ethnically and culturally these villages of Dadra and Nagar Haveli are 
-attached to India, the judgment of the Court of International Justice has made’ 
athe process of these villages joining the Indian Union easy, natural and legal. 
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MR. N. RAJAGOPALA AYYANGAR. 


The appointment of Mr. N. Rajagopala Ayyangar, retired 
Judge of the Madras High Court, as a Judge of the Supreme Court 
of India will be welcomed by one and all. In fact, his elevation 
to the Bench of the Supreme Court was expected much earlier, even 
when he was presiding as a Judge of the Madras High Court or 
almost immediately before his retirement from the Bench towards 
the end of 1959. 


e Mr. Justice Rajagopala Ayyangar goes to the Supreme Court 
with a ripe experience and a great tradition. An eminent lawyer 
and jurist, he proved an able Judge as well, during his work as 
such, in the Madras High Court, for over six years. His training 
under the great lawyers and 8tatesmen like the late Mr. T. R. 
Venkatarama Sastri and Sir Alladi Krishnaswami Iyer is an 
invaluable asset. His Commentaries on the Government of India 
Act, 1935, and his handling of many important cases in the High 
Court at Madras and before the former Federal Court and the 
Supreme Court of India have earned him a reputation as an expert 
constitutional lawyer. As a Judge of the Madras High Court, both 
on its Original and Appellate Sides, he has been dealing with company 
law, taxation statutes and the interpretation of the Constitution. 
His work in drafting a comprehensive Bill on the Patents Law 
received high praise. The Bench of the Supreme Court, in the past 
decade, has been adorned by several eminent Judges from the 
Madras High Court. Sharp, active and energetic as ever before, 
Mr. Justice Rajagopala Ayyangar belongs to that illustrious group 
and we are sure the Supreme Court of India will be richer by his 
appointment. 

We offer our warm and sincere felicitations to his Lordship on 
his appointment and wish him good health and all success. 
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BOOK REVIEWS. 


PARLIAMENTARY SUPERVISION OF DELEGATED LEGISLATION, by John E. Kersel, 
Assistant Professor of Politics, McMaster University, Hamilton, Canada, with a 
Foreword by Sir Cecil Carr, K.C.B., Q.C., LL.D. Published by Messrs. Stevens 
& Sons, London: India Agent: N. M. Tripathi (Private) Ltd., Bombay. 
Price Rs. 20. . i 


Delegated legislation has come into vogue in an increasing measure in recent 
times as the functions of the Governments have become more complex and varied. 
Governments under modern Constitutions are not exercising mere police functions. 
They are doing the work ‘of great social reformers and social service organisations. 
Such functions of the Government lead to a large volume of varied legislation the 
like of which might not have been even thought of a century ago. Most of these 
legislations are of a specialised type intended to achieve certain social objectives ‘or 
technical perfection. They involve more of administrative technique rather than 
legal issues. It is not possible to provide in these statutes all the details of the 
machinery or the intricacies ofits administration. The administrative and exe- 
cutive part of such legislations are always entrusted to rule-making authorities 
who are best suited to the work by virtue of their special qualifications and 
experience in handling the day-to-day affairs of the Government. It is one thing 
to enact a law laying down the principles. But its administration may involve 
different considerations. Parliament or Legislatures, mostly composed of laymen, 
are neither equipped to make detailed provisions as to these matters nor is it practi- 
cable in the short duration of their sessions. Hence it has become necessary to 
delegate the powers to the Executive branch for effective implementation of laws 
by means of Rules and Regulations which have the force of law and are familiarly 
known, as subordinate legislations. By this delegation Legislatures are not 
supposed to abdicate their powers in favour of the Executive. The delegation 
itselfis circumscribed by the statutes which authorise such delegation. Excessive 
delegation or unauthorised delegation has always been struck down by Courts. 
Hence the need for proper supervision over the need and extent of the delegation. 
The exercise of the delegated power is also to be watched with great care as 
there is always a possibility of errors or abuse of such powers. Parliament as the 
ultimate law-making body and protector of the citizens’ rights has a duty to see 
that under the cloak of delegated powers the civil servants do not become despots. 
We are familiar with the idea of judicial scrutiny of administrative actions. This 
book deals with the other aspect viz., Parliamentary supervision of delegated 
legislation. 

» The Author of the work deserves to be complimented on his excellent and timely 
monogram on this important and interesting subject. Students of law, constitutional 
lawyers, legislators and parliamentarians will find excellent reading material in this 
book. The subject is treated with special reference to United Kingdom, Australia, 
New Zealand and Canada. But the work could be read with profit in any other 
country whose pattern of Government is similar to those. 


‘The printing and get-up of the book is excellent. 
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LATE SRI V.L. ETHIRAJ. 


It is with deep regret we record the passing away of Sri V. L. Ethiraj, 
a prominent member of the Madras Bar, a former Public Prosecutor and a great 
philanthropist. He was seventy and passed away peacefully on the morning of 
18th August, 1960, at his residence in Madras due to coronary thrombosis. His 
sudden end, coming as it did, within a week of his return from Britain after under- 
going treatment, was quite unexpected and it took the citizens of Madras some 
time to realise the news of his death which spread throughout the city within a few 
bours. 


e Born in 1890 in a well-known and affluent family of Vellore, North Arcot, he 
graduated from the Presidency College, Madras. He was called to the Bar in 1913 
from the Lincoln’s Inn and was enrolled as an Advocate of the Madras High Court 
the same year. 


It is indeed needless to chronicle the career of Sri Ethiraj at the Bar. During 
his early days he was working with Mr. Chamier and later with Mr. Osborne, who 
was a leading lawyer on the Criminal Side in those days and who later became the 
Public Prosecutor of Madras. He also worked in the Chambers of Dr. Swaminathan, 
another leader of the Bar in those days. Early in his career, Sri Ethiraj had chosen 
the Criminal Side as his venue of work and very soon he gained a high reputation 
and built up a lucrative practice. For several decades he was the unchallenged leader 
of the Bar on the Criminal Side and his success was phenomenal. His advocacy 
had its own inimitable distinctive style. Cheerful and persuasive, with a mastery 
of the facts and clever marshalling of the evidence, with a keen and watchful eye 
on the leanings of the Judge, Sri Ethiraj got winning verdicts before the Judge and 
the Jury. That he was original in his approach to cases is to say the least. The 
very originality of approach made him digest the features of a case so thoroughly 
that his arguments had a telling effect. He was equally at ease and successful both 
as a Prosecutor and as a Defense Counsel. 


Sri Ethiraj was the Public Prosecutor of Madras from 1937 to 1950 and has 
conducted several sensational cases during his tenure of office. He has gained the 
great reputation of being one of the fairest of Public Prosecutors. Never anxious 
to get a conviction by methods, questionable even in the slightest degree, he played 
the intellectual battle in the best interests of the State and society and the high tradi- 
tions of the profession. It is high compliment to his talents and professional ethics 
that quite a number of his juniors became Judges of the High Court in Madras and 
Andhra and the present Public Prosecutor, Sri P. S. Kailasam, was also his junior, 
The interest he took in the progress and success of his juniors was almost parental. 


Looking back on the years it could be said without any hesitation that Sri Ethiraj 
had many friends and no enemies, Tall and graceful, with sharp features and a 
winning smile on his face, spotlessly clean and meticulous in his dress, a distinctive 
air.of care-free life, everything about Sri Ethiraj had a style of its own which was 
admired by everybody. Age had not withered him andehe was his masterly self, 
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tilléhe end bot in and outside the profession. A gentlemen from top to toe, he 
envied nobody and his pleasant manners were liked by everyone. A keen sports- 
man, a connoisseur in automobiles one could have seen his distinctive and easy 
style even in driving or parking a car. Sri Ethiraj was a keen -horticulturist and 
his home garden has won several awardsin the competitions held by the Madras 
Horticultural Society. ’ 


Sri Ethiraj has earned a high place among the philanthropists of the country 
and his name would be remembered by posterity for his princely donation to the 
Ethiraj College for Women in Madras. In recent years the profession of law and 
the progress of this institution were his all-absorbing interests. 


In the first Court Hall, packed to its full by members of the Bar and Law Officers, 
before their Lordships, the Chief Justice, Sri Justice Somasundaram and Sri Justice 
Veeraswami, Sri P. S. Kailasam, Public Prosecutor and Acting Advocate-General ef 
Madras, made a touching reference to the passing away of Sri V. L. Ethiraj and sgid 
that the profession has lost one of its giants and it will be difficult to replace him. 
The Chief Justice, Sri P. V. Rajamannar, associating himself and the Bench with the 
sentiments expressed by the Acting Advocate-General said that in the history of 
the Madras High Court, Sri Ethiraj would be remembered as the greatest Public 
Prosecutor that the Court has seen. 

Reference to the death of Sri V. L. Ethiraj was also made before the Principal 
City Civil and Sessions Judge and before the Presidency Magistrates. The Bar 
Association and the Madras High Court Advocates’ Association met and paid tri- 
butes to the eminent lawyer and citizen of Madras and passed resolutions condoling 
his death. The staff and the students of the Ethiraj College for Women met and 
passed a resolution expressing deep sorrow at the death of the founder-benefactor 
of the institution. 

We offer our sincere condolences to the bereaved family and it may be a source 
of consolation to them that their loss is shared by many outside the family also. 


May his soul rest in peace. 
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THE HON’BLE Mr. JUSTICE P. V. BALAKRISHNA AYYAR, 1.0.8. 


There can be no greater compliment to the efficiency of disposal of a case and no 
greater tribute to the fair-mindedness of the Judge who disposed of the case than 
when the counsel who had lost his case comes out with the satisfaction of having 
lost it. Every coin, has two sides and so has every case. Itis with our judg- 
ments as it is with our watches, that none go alike, yet each swears by his own. In 
the ultimate analysis the effective administration of justice is not judged by the 
success of one side or the other to the cause but by the establishment of the rule of 
law on firm ground, Thanks to Providence we have still in our Judiciary eminent 
Judges who never swerve from this great task. Patient hearing, sympathetic under- 
stąpding, tolerence of other view-points, freedom from bias or prejudice against 
personalities or the nature of the cause and an impartial judgment without a 
disposition to satire, these are the attributes of a great Judge. And it is on such great 
Judges depends the future of our democratic institutions, In the words of Lord 
Erskine, the famous English Advocate who later became Lord Chancellor of 
England, “whatever we have lost of our control in Parliament, we have yet a sheet- 
anchor remaining to hold the vessel of the State amidst contending storms—we have 
still, thank God, a sound administration of justice secured to us in the independence 
of enlightened Judges and the integrity of the Bar—ready at all times and upon every 
possible occasion, whatever may be the consequences to themselves, to stand forward 
in defence of the meanest man, when brought for judgment before the laws of the 
country.” 

The Hon’ble Mr. Justice P. V. Balakrishna Ayyar, 1.c.8., who is demitting his 
office as a Judge of the Madras High.Court towards the close ofthis month, on attaining 
sixty, is one of those great Judges who has infused in our minds the hope that every- 
thing is not yet lost. Mr. T. M. Krishnaswami Ayyar, doyen of the Madras Bar who 
has seen over fifty years of life at the Bar, echoed the feelings of the members of the 
Bar and the public when he said that Mr. Justice Balakrishna Ayyar was one of the 
greatest Judges that ever sat on the Bench of any High Court in any country. Some 
of the recent pronouncements of his Lordship in what are familiarly known as the 
‘ Text-book case’ and the ‘ Government Pleader’s case’ have evoked much interest 
that has enhanced the reputation of the Madras High Court. 


Mr, Justice Balakrishna Ayyar belongs to the Indian Civil Service, reputed 
for its efficiency and fairness in administration. Born in 1900 in an aristocratic 
family of Malabar, he had a brilliant academic career, standing first in almost every 
examination, As a graduate of the St. Joseph’s College, Tiruchirapalli, he won 
the Norton Prize and as first in the F.L. Examination he annexed the Moorhead 
Prize. He came out first in the competitive examination for the Indian Civil Service 
in 1923. Entering service in 1926 as Assistant Collector he wasin the Revenue 
Department till 1933. After judicial training he was posted as District and Sessions 
Judge in 1936 in which capacity he served in several Districts of the then composite 
State of Madras till 1946. From 1947 to 1948 he was Additional Secretary and 
Secretary to the Government of Madras in the Legal Department, when he was 
appointed as Judge of the Madras High Court in January, «949. 
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* During his tenure of office as a Judge of the High Court for nearly eleven years 
his Lordship has presided over all the branches of work, on its Original Side, Cri- 
minal Sessions, Appellate Side, Civil and Criminal. A sincere and visible effort 
to grapple with the intricacies of a case, a transparent frankness in clearing his 
doubts, tremendous patience in listening to any amount of argument and pains- 
taking analysis of facts, however complicated or wherever they lay to discover the 
truth, effective silencing of extreme arguments and a uniform policy of approaching 
every case from first principles, without any leanings on either side, these were the 
characteristics that marked his Lordship’s method in disposing of cases before him, 
When we think of the learned Judge’s work in the High Court we are reminded of the 
words of Justice Story in the famous Dartmouth College case, where he said “ I have 
pondered over the case before us with anxious deliberation. I entertain great res- 
pect for the legislature whose Actsare in question. . . . . no less respect for 
the enlightened tribunal whose decision we are called upon to review. I have 
endeavoured to keep my steps super antiquas vias of the law, under guidance of autho- 
rity and principle, It is not for Judges to listen to the voice of persuasive eloquence 
or popular appeal. We have nothing to do but to pronounce the law as we find 
it; and having done this, our justification must be left to the imperial judgment 
of our country.” - Mr. Justice Balakrishna Ayyar did this and more. He was a real 
corrective on the administration and his sense of fair-play, equity and ideal justice 
made him almost rebel against unfair ends or means. He insisted on getting the 
facts clear and true from the parties or counsel and any prevarication will be scorned 
at by him. In deciding the issues in a case between party and party, when technical- 
ities of law or procedure bound him to decide in a way which was not in the larger 
interests of truth and justice, his Lordship made no secret ofit, in open Court or in 
his judgments. His clinching comments, terse logic and close reasoning, effective 
and apt phraseology and breaking the shackles of iniquitous and obsolete pre- 
cedents made many of his judgments pieces of literary art. He is too large for 
the routine hack and his judgments are for critical times and large issues of awaken- 
ing the consciousness of the people. It is a providential coincidence that his Lord- 
ship was on the Bench at a time when the Constitution of Free India was put on the 
statute-book and his Lordship was for a long time in charge of the Writ Bench 
where he had been virtually a judicial corrective on the administration. How many 
varieties of cases have come up before him and how many instances of arbitrariness 
of the executive or the transgression of the law by the quasi-judicial tribunals has 
he been rectifying these years. His comments on quasi-judicial tribunals getting 
out of their moorings in quest of social justice have almost become classic. Reading 
through his judgments one is reminded of the famous triumvirate of the American 
Supreme Court, Holmes, Cardozo and Brandeis. 


‘On the last day of August, 1960, the Acting Advocate-General, Madras, Sri 
P, S. Kailasam, bade farewell to his Lordship who sat on the Bench for the last 
day as he was availing himself of leave before retirement. The Court-hall 
where the function was held and the corridors round the hall were filled by 
members of the Bar, the public and Officers of the High Court. After 
recounting the early career of his Lordship, the Acting Advocate-General said : 
“ During your tenure as High Court Judge you were uniformly courteous and extre- 
mely pleasant to the members of the Bar, who felt thoroughly at home in your 
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Court. The entire Bar can testify that your Lordship made no distifction between 
different members of the Bar and always treated juniors and seniors alike with the 
result that every one who came out of your Court had the satisfaction that he had 
his full say”. At the farewell function of the Advocates’ Association, Mr. T.M. 
Krishnaswami Ayyar, President of the Association, said “In all these fifty-three 
years I have been at the Bar, I have not witnessed sucha unified, affectionate and 
respectful reception as the present one. You are essentially a Judge, a great Judge 
and one of the greatest Judges that ever sat on any Bench of any High Court in any 
country. Members of the Bar experienced at your hands administration of justice 
as it ought to be and they all felt drawn to you both with affection and with respect ”. 
Great compliments indeed but richly deserved ones at that. 


Thanking the Advocate-General for the kind references made by him on behalf 
of the Bar, his Lordship, with his characteristic humour, referred to his early life 
an@ career. His Lordship said that early in his career he has been advised that 
Judicial Officers had no business to lose their temper, whatever be the provocation. 
But being human as they are, if by chance they lost their temper, they should not 
write their judgment that day but allow the temper to cool off and write the judg- 
ment the next day. Commenting on the trends in recent times his Lordship said 
that the need for an independent judiciary was more imperative now than it had 
been in the past. His Lordship said there were several reasons for this. Formerly 
the State was simply a leviathan. If they fell foul of it, the chances were that in 
nine cases out of ten they got the worst of the encounter. But then, so long as 
they minded their own business. the leviathan left them alone. But now all that 
had been changed. His Lordship added : “ There are those, who claim that the 
State is becoming a benevolent Providence which will look after its citizens from 
even before they are born till after their mortal remains are finally disposed of. 
On the other hand, there are those, who allege that the State is becoming an octopus 
throwing out new tentacles day after day and that at the present pace, it will not be 
long before the citizen ceases to be a human being. On this controversy, I express 
no opinion and, in any case, the present is not a suitable occasion for that. But 
one thing is clear. Providence or octopus, the State is spreading itself out in all 
directions. Every session of the Legislature, State and Central, produces a crop 
of statutes, which it is by no means easy even for those who had full facilities in that 
respect to keep abreast of. And then there are the multitudinous rules, regulations, 
notifications and instructions to keep track of which is a whole-time job. Now 
every statute, every rule, every regulation and every notification produces its crop 
of disputes. In other words, the occasions when the citizen may find his views 
about the law to be at variance with those in whom the executive powers of the 
State happen for the time to be vested, are increased many fold.” 


“ When the British ruled the land,” his Lordship said, “except in cases where 
imperial or racial considerations were involved, officers vested with executive 
authority were able to deal with the issues before them in an objective fashion. He 
was*by no means sure that they could say that now. At the back of their minds, 
consciously or unconsciously, but always effectively bearing on the questions 
befere them, were electioneering considerations and party affiliations. This is per- 
haps inevitable in a democracy ; but as I see it that is the more reason why a citizen 
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who is prejuditially affected by a decision made by the executive authority should 
be able to invoke the assistance of a Tribunal that would not be influenced by such 
consideration. I would only emphasise that with every expansion of State 
activity, the need for judicial protection of the citizen increases. A learned critic 
of present-day conditions in one of the States of the British Commonwealth of Nations 
made this comment in an article he contributed to the Modern Law Review ‘ the 
sensitiveness of Judges to ministerial susceptibilities is ominous’. I pray that 
the time will never come when it will be possible for a fair-minded critic of our insti- 
tutions to make such a comment on the Judges of this Court or of any other Court in 
this land ”. 

His Lordship expressed his thanks for the help he had received from the Ghief 
Justice and the other Judges of the High Court. “ From the Registrar down to the 
humblest clerk, all had striven to help me. Without implying any disparagement 
to the others, I would make special mention of the Bench-clerks and Shorthand 
writers because it was with them that my contacts has been more constant and inti- 
mate. I would give them my special thanks” concluded his Lordship. When 
his Lordship took leave of those present their affection and regard for him was so 
spontaneous and visible that they lined up the corridors on both sides, in depths of 
three and four, and greeted him as he left for his Chambers. 

Thanking the President cf the Advocates’ Association for his words of high 
praise his Lordship said that his first fifteen years of life was shaped in the back- 
ground of the old traditional values and norms of conduct, which are being rapidly 
submerged by the new urban civilisation. His Lordship said that in the field in 
which he worked he attempted to adopt the high standard that was expected of 
bim and he was gratified in the knowledge that he is retiring with the good-will 
and esteem of those associated with him and who are in the best position to decide. 
His Lordship took leave of the members of the Bar and the staff of the High 
Court as he was proceeding on leave preparatory to his retirement. 


We offer our felicitations to his Lordship on his illustrious career and wish 
him a long and happy life. 
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NEW JUDGES OF THE MADRAS HIGH COURT. 


Three more Judges have been appointed to the Madras High Court and they 
have assumed charge of their office this week. The High Court Bench has now a 
complement of twelve Judges and this will go a long way to relieve the arrears of 
work in the Court and achieve the cherished objective of the public and the Govern- 
ment that cases should be disposed of expeditiously. The routine class of cases 
or appeals may probably be a little less before the High Court in times to come 
due to the enhancement of the monetary limit of the appellate jurisdiction of the 
District Courts. But then the enormous growth of legislation in recent years, 
wifich is in itself new and unprecedented in its content and scope, has 
in turn given rise to a volume of litigation which has to be tackled on first princi- 
ples. More than at any other period in the past the State now figures very much 
in Courts in their administrative and trading spheres. The citizen is more often 
at a disadvantage when he has to prosecute a cause against the State. Such causes 
cannot be rushed through and the High Court of the State should have its full 
strength to deal with these matters effectively. There is also now the widespread 
belief among the members of the Bar that original suits of over a specified monetary 
value may be taken over to the original side of the High Court. We welcome the 
new appointments which are both timely and necessary. 


It will indeed be superfluous to introduce the new Judges to the Madras 
Bar and the public. They have all been in active service in one sphere op 
other in Madras for the past several years and have become familiar to one 
and all. 


HON’BLE Mr. JUSTICE T. VENKATADRI. 


Sri T. Venkatadri, a senior member of the Madras Bar, has the unique dis- 
tinction of having been trained under a family of eminent advocates who were all 
elevated to the Bench. Born in 1906, in North Arcot District of Madras he graduated 
from the Presidency College, Madras, and took his Law Degree from the Madras 
Law College. He entered as an apprentice the chambers of Sri P.Venktaramana Rao 
who later became an illustfious Judge of the Madras High Court and subsquently 
the Chief Justice of the Mysore High Court. Enrolled in 1934, he worked as a Junior 
under Sri P.V. Rajamannar, our present Chief Justice and Sri K. Subba Rao, who 
became judge of the Madras High Court, Chief Justice of Andhra Pradesh High 
Court and at present a Judge of the Supreme Court of India, who were then 
commanding excellent work on the Appellate Side of the Madras High Court. 
Later, he worked in partnership with Sri C. A. Vaidyalingam, who later became 
a Judge of the Kerala High Court. 


With this tradition and opportunity in his legal career Sri Venkatadri built 
up a lucrative and class work on the Appellate Side and has won many laurels as 
evidenced by the large number of reported cases wherein he appeared. 
His services were availed of by several statutory corporations and incorporated 
companies such as the Madras State Electricity Board, Madras Industrial 
Investment Corporation, Ltd., Egmore Benefit Fund Society to mention a few. 


Though his whole time was taken up in the profession Sri Venkatadri is of the 
clubbable class and is an entertaining conversationist and a good mixer. A member 
of the Cosmopolitan and the Gymkhana Clubs, he has a large circle of friends. 
He l$ associated with charitable organisations like the Chennapuri Annadhana 
Samajam and the Kotta Varadappa Naidu’s Charities, 


38: are TAR -MADRAS" LAW, JOURNAL e[2960 


. HON’BLE Mr. JUSTICE P. RAMAKRISHNA IYER. j 


Sri P. Ramakrishna Iyer comestotheBench from the reputed Indian Civil Ser- 
vice. Born in 1908, in the Kanyakumari District in the extreme South, he had his 
early education and post-graduate study in Trivandrum and passed out of the 
Maharajah’s College of Science, Trivandrum, in 1925 in Mathematics Honours. 
He served’ for some time as Lecturer ‘in’ the ‘Travancore ‘Educational Service from 
Hees he passed. the open competitive examination for the I.C.S. held in Delhi 

laced second-in the lst. After. further training between -1930 -and 41932 
7 t the bridge University, his first assignment was in-1932 as -Assistant -Collector 
of Chittoor, ‘in the then .composite Madras-State. In -subsequent-years- he was 
Under ‘Secretary to the Government. of Madras and served as Joint and Additional 
District Magistrate in several Districts. In 1941 he joined the judicial wing and 
had his training- in Tintevelly District under Sri P.V. Balakrishna Iyer, 1.0.8.; 
who was then the District Judge arid who retired quite recently from the Bench of 
the Madras High:Court. First posted as Disttict and Sessions Judge of Guntur 
he: later served-in that capacity in the Districts ‘of Ramnad, South Arcot, Chittéor 
and’ Madura. In 1953 he became the Chief Presidency Magistrate, Madras and 
later in. 1955 was appointed Chairman of the Sales-tax Appellate Tribunal. He 
was' appointed in 1959 as a Special Judge to try the Samanntliapuram Honig 
cases and was a mémber of the State Pay Commission: 


: i Sri Ramakrishna Iyer i is a tennis enthusiast and is a longstanding member “of 
the Presidency Club. Widely read, and pear in Sanskrit he is of a 
scholarly turn of mind. eo 


HON’BLE Mr. JUSTICE P. S. KAILASAM. 


“SH P. S, Kailasam is well-known to the members of the Bar andthe public. of 
Madras. Ofa. smiling, disposition, soft in voice and dignified and quiet in bearing, 
he endears himself to everyone with whom he comes into contact. “Boin in Salem 
District in 1915 in a family of landed aristocracy he had his early education in the 
Ramakrishna Mission Home and the P.S. High School .and had earned the 
reputation of being a model student in these institutions. Graduating from 
the, Presidency , College, Madras, he took the Law Degree from the Madras 
Law College. He was enrolled as an: Advocate of the Madras High Court in, 1938 
and was a junior under the laté Sri V...L. Ethiraj, the well-known leader, of the 
Madras Bar on the Criminal Side. Later he joined the chambers of Sri N. Soma- 
sundaram, who rose to the Bench. He commanded an extensive and lucrative 
practice.on the Criminal Appellate side in the High Cofrt. It came as no surprise 
when he was chosen to be the Public Prosecutor of Madras in January, 1956., , His 
: advocacy was neat and'sharp and in the short period of service as Public Prosecutor 
he -earned the great reputaticn of. his illustrious master, Sri V. L. Ethiraj, of 
being an.able and, impartial prosecutor and commanded regard and respect 
from ‘the Bench and Bar alike. He was associated with our Madras Law Journal 
5 (Criminal), as. a member of-the Editorial Board.. Quite sociable by, nature Sri 
is a familiar figure in social gatherings and club functions. ., 5. 


Their Lordships, took their seats on the Bench on 2oth October, 1960 and were 
given a warm welcome by senior members of the Bar. 

. We offer. their Lordships our sincere irereneos on their elevation to the Bench 
and wish: aoe all success. © : -r ; i 
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[Supreme Covrt.] 


S. J. Imam, A. K. Sarkar and. .  Padam “Sen v. State’of 
Raghubor Dayal, FF. ; Uttar Pradesh. 
- ath September, 1960. Cr. A. No. 149 of 1958. 


Penal Code (XLV of 1860), section 165-A—Scope—Civil Procedure Code (V of 
1908), sections 75 and 151 and Order 26—Commussioner appointed by Court without 
power—Not a ‘public seroant’—Abetment of —Not offence under section 165-A, Indian Penal 
Code. 

The Additional Munsif had no power to appoint a Commissioner to seize the 
books and the order passed by him was one without jurisdiction and as such was 
null and void. In the present case as there was neither an existing Commissioner 
nor had the Additional Munsif power to appoint him, the Commissioner could not 
be held to be a public servant. The appellants were, therefore, held not to have 
committed an offence under section 165-A, Indian Penal Code (abetement of taking 
illegal gratification by a public servant.) 

* N. C. Chatterjee, for Appellants, 
* G. C. Mathur, for Respondent. 
G.R. c Appeal allowed. 


[Supreme GouRT.] 
B. P. Sinha, C.F., F. L. Kapur, P. B. Gajendragadkar, State of Madhya Pradesh v. 
K. Subba Rao and K. N. Wanchoo, FF. Baldeo Prasad. 
grd October, 1960. C.A. No. 271 of 1957. 


Central Provinces and Berar Gundas Act (as amended by the Madhya Pradesh Act 
XLIX of 1950)—Article 19 (1) (d) (e) of the Constitution. 

The definition of the word ‘“‘Goonda” in the C. P. and Berar Goondas Act did 
not afford any guidance to the District Magistrate in deciding which citizen could 
- be put under that category. The result of these infirmities, was that the authority 
concerned could treat any citizen it liked as a “ goonda ” and place restrictions on 
his fundamental rights. 

“ The restrictions which the legislation allows to be imposed on the exercise of 
the fundamental right of a citizen guaranteed by Article 1g (1) (d) and (e) must, 
in the circumstances, be held to be unreasonable ”’. 

M. Addikari, Advocate-General, for Appellant. 


R. Patnayak, for Respondent. 


G.R. — Appeal dismissed. 
[Supreme Court.], 

B. P. Sinha, C.F., F. L. Kapur, P. B. Gajendra- Madhorao Phalke v. 

gadkar, K. Subba Rao and K. N. Wanchoo, FJ. State of Madhya Pradesh. 

grd October, 1960. ` G.A. No. 84 of 1954. 


“ Kalam Bandis ”— Whether Rules or Regulations having force of law in the State of 
Gwalior. 


The main question for decision was whether the Kalam Bandis on which the 
appellant bases his right can be said to have been rules or regulations which had the 
force of law in the State of Gwalior. The Court said that under an absolute monar- 
chy orders issued by the Ruler would have the force of law and would govern the 
rights of the citizens. On- considering the character of the orders contained in these 
Kalam Bandis the Court held that they were at least regulations having the force of 
law. 


' B. Sen, for Appellant. 
„ M. Adhikari, Advocate-General, for Respondent. 


GR. —— Appeal allowed. 
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[SUPREME CourrT.] REE Ne SS 
BSP. Sinha, C.}., FJ. L Kapur, P. B. Gajendra- Gangadharrao: Narayanraq n.\ 
gadkar, K. Subba Rao and K. N. Wanchoo, FJ. » ‘State of Bombay. 
. grd October, 1960. G.A. Nos. 155-160 of 1956. 


- Bombay Personal Inams: Abolition’ Act XLI of 1953—Bombay Acts' IT and VII of 
1863—Artiles 31 and 31-A of theConstitution, ` ve 2 0 at - 
~ Contention of the ‘appéllants‘therefore that Inams dealt with by the Act are 
not covered by the expression “ estate” in Article 31-A of the Constitution fails, 
Their further contentions.’ that ’-their right to'retain ‘the difference between full 
assessment and quit rent ‘iss notta right in any estate’ also fails. The Bombay 
Personal Inams Abolition Act thereforé when ‘it’ extinguishes‘ or modifies the right 
of Inamdars in the Inam estates is .clearly-: protected- by "Article ‘31-A of the 
Constitution— "0 4n ee SGA a ae i 

"The next contention is that the Act’ does not provide for compensation and. 
it is therefore ultra vires in view of Aricle 31 of the Constitution. We find, however, 
that the Act has provided for compensation under’séction io so’ far’as that part of 
Inam lands which are vested in the State by section 7 are concerned. Further 
section 17 provides for compensation in a possible case where any thing has been 
left out by section 7 and the Inamdar is entitled to compensation for it”, . 


“Tt is however clear that Article g1-A‘saves ‘the :Act from, any attack under 
Article 31 which is the only Article providing for.compensation.: In this view of the 
matter the Constitutionality of the Act cannot be assailed on the ground that it 
provides no compensation for extinction of certain rights.” f ; 

Purushotam Tricumdas, for Appellants, 0°. Sop 2. | peice Sa A 

H. N. Sanyal, Additional 'Solicitór-Geħeral of Thdia, for Respondents. 

+ ta is s is } ath * % ai a F ta r . 
G.R. ‘ Boke Woe en` mea nipa E ; = eN Appeal dismissed. 


-° [Supreme Covurt.] 
B. P. Sinha, C.F, J, L. Kapur; P. Bo Gajendra» ... Rangildas Varajdas Khandwala v. 


„gadkar, K. Subba Rap, and K. N; Wanchoo, FJ. = +s... <.. Collector of Surat. 

i grd October, 1960. © lle u. coar u. | GA, No. 6 ofi95g. 

Bombay Personal Inams Abolition Act XLII of. 1953—Bombay Acts H and VII of 
1863—Ariicles 294 (b) 31 and 31-A of the Constitution. : 


Constitutionality of the Bombay Personal Inams Abolition Act is AE by 
Judgment in. G.A. Nos. 155-160 of 1956. The only fresh point is that in view of 
Article 294 (b) of the Constitution and in view of the fact that the holder was given 
a sanad.when his Inam was recognised it was not-open to‘the State Government to 
enact a law which, would in any way vary the terms of the sanad.. This argument 
based on, the immutability of the sanads was rejected by the Federal Court in 1946 
F.C.R, 111 and (2) has also been rejected by this Court in 1955 S.C.J. 472 : (1955) 2 
S.C.R.'164.' We also reject it for reasons given in the two cases cited. The challenge 
therefore to the Constitutionality of the Act fails in the present appeal also, == 

` Tt is not in dispute iHat there’ has in fact been no assessment under Chapter 

VITII-A-in this case. We are therefore of opinion’ that‘as'‘the land in this case was nat 
wholly exempt ‘from’ revenue’ and. as ‘in’ fact.no assessment has been fixed on_ this 
land under Chapter VIII-A,’‘séction’52 would apply and ‘the Gollectér would haye 
power to makean assessment in the manner provided by that section ”. T 
ta ed : Se a a aa aks a eee a i LOB LIC BGs i 

D. P. B. Padye, for Appellant, 

H. N. Sanyal, Additional Solicitor-General of India, for Respondent. 
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(Supreme CourT.] 


J. L. Kapui, P. B. Gajendragadkar, K.: TA ik: a State oF Bihar di, 
and K. N. Wanchoo, FF. <- Kirpa Shankar Jaiwal. 
14th October, 1960. ae < OrvA. No. 83/59. 


»' Industrial Disputes Act (XIV of 1947), seélions 11 (2); 12, 22, 20," ‘and: 18 (3) (a) @ 
'(b) Scope. i 
[Following their own vadgraent pond in (1960) 1 S.C.R. 726 at 736: 

1960 S.C.J. 91, the Court held, “This shows that all disputes between the 
parties have: been settled and workmen have been reinstated”. In: view of this in 
ithe words of Subba Rao; J., in -the State of Bihar v. Hira Lal’ Kejriwal and another. 
“ Public interest does not require.that.the stale matter should be resuscitated ”. 
Therefore we do not think it necessary .to interfere under Article 136 with the Order 
of the High Court.” ‘Other cases coiis ie (i960) 2 2 L. “LJ. 37 at 38 ; 1959 S.C. 
aap 1959 S.C.J. gog. 

e, D.'P. Singh, for Appellant. 

e C. P. Lall, for Respondent. 


ASOR a 24 . . Appeal dismissed. 
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[Supreme Covurt.] 


‘S. Ke Das, M. Hidayatullah, K. C; Das Gupta, © Nathmal Tolaram v. 
J. C. Shah and N. Rajagopala Ayyangar, JJ. ` Supdt. of Taxes, 
18th October, 1960. ‘ GA. No. 196 of 1958. 


Assam’ Sales-tax Act (XVII of 1947), section: 2 (12); Explanation. : 


- The High Court’s answer to the- -question referred to it was :—“ The transaction 
not being a sale within’ the meaning of sub-section (12) of section 2 of the Act the 
consignments are not taxable” 


The Supreme Court held : “ “That any further proceedings for assessment had 
to be taken under:some authority of law. , In the present case the High. Court oe 
not make any such direction nor. was there any other legal authority,,”. ,” 


Sukumar. Mitter, for Appellant. nao? . cw oh 
Veda Vyasa, for Respondents. ; n 
G.R. 3 Appeal allowed, 


k 


. “(Supreme Court:]" =F . eee 
S. T Imam, À. K. Sarkar d Raghubar Dayal, 77. s, Th. Kesari Singh v. 
Igih October, 1960. ` . | State of Rajasthan. 
7 G.A. No. 277 of 1957. 


Moua Tonin Act (XXXIX of aia ee '85—Rajasthan “Revenue Courts 

oes and Jurisdiction), Act, I of 1951-—Noitfication under section 85 of the Marwar 
Tenancy Act—Its Lires ‘challenged — emporary legislation. are 
o “We have given anxious ‘eonisideraGion to this questioti but have not been. able 
to agree with the view taken by;the High Court: It seems to us that the Rules made 
under sections 85 of the Tenancy Act had not laid down any special procedure. 
The only rule'relevant in this connection is rule 34 to which we have earlier referred. 
All that the rule does is to require the Deputy Commissioner to check the list, a 
dutý wnich under the section itself he has to perform and also makes it necessary 
‘for’him to examine the patwari for the purpose. The rules did not indicate how 
M-NRCG e 
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the application is to be heard, i.e., whether ex parle or on notice. In our view, 
for the reasons aforesaid, the application under that section, was properly vand 
‘correctly heard and determined without notice to the tenants: “Such” hearing does 
not ‘disclose any error at all. 


- on 
Peer 4 ad 


“ In our, view steps can be taken under section 85 of the Marwai eons Act, 
(XXXIX of 1949) by the appropriate Revehue Officer for realisation of rent found 
due as arears of land revenue even after the notification under that section has 
“Been rescinded.” i ran 


SOET tod s. meu A M 
‘As regards the arguments: ‘that the Notification cies section 85, of the Marwar 
Tenancy Act is ultra wires, we do not allow this point to be raised. here for’ the first 
tirne when it was notitaken up in the High-Court.. 1°. - bar ee 
NPG: “Chatterjee, Suresh Àggrawal, and Ganpat Rai, for: Appellant., © $> | 


R. E. Rastogi am K. L. Mehta, for Respondents., ih oa. eave 


G.R. Ree eS LEHA E ` Appeal allouæd. | 
[SUPREME CouRrrT.] weep Ty A Sg ° 

S. K. Das and'F. C. Shah, 77. . P. C. Joshi v. The State’ of U. P. 
25th October, 1960. Cr.A. No. 130 of 1960. 


Penal Code (XLV of 1860), section 500—Sanction for the prassation Section 198 and 
198-B—Scope. So ee 
„Section 198-B,was not intended to be deinen bat provided, only an. 
alternative remedy i in the case of a person, like the Chief ed or, other officials 
set out in section 198-B. eo sade 


“There can be no doubt that in.a democratic set-up, i in order .to maintain purity 
of public behaviour and administration, charges of improper , conduct against 
persons'in the second class; in so'fár as such’ charges relate to the discharge of, their 
public -functions should be investigated: °'-''” 


~ “ It is also in the public interest that in vindicating his ‘character or conduct, 

'the person defamed ’should not ordinarily be'called upon ‘to bear the burden of 
'what'may ‘turn out to be an expensive and loñg drawn out procetding, t nor for obvious 
reasons should: he'have control over-the proceédings”.’* ~ 


N. C. Chatterjee, for Appellant. Er “ba: 
G. S. Pathak, for Respondent. ee 


y 
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GR: ` on Appeal dismissed. 
[Supreme Courr.] 
P. B. Pen A. K. Sarkar District Board of Ghazipur v. 
K. Subba Rao, K. N. Wanchoo and Shri Lakshmi’ ‘Narain Sharma. 
FR. Mudholkar, Fi. GEA GA, ‘No 372 of 1956. 


vi 26th October, 1960. 
"Tt P. ‘Rise and Dal Control Order—Pure Food daU. P. Panchayat Raj Act—Disirict 
Board? sn power to regulate titade. i , 

‘The ‘fact that ‘the respondent had paid the’ fees’ under the Pure, Food Act td 


the U. P. Rice and Dal Mills Control Order could not absolve him from 
obtaining a licence'under the Disttict Board Act: The’ U.-P. Paachayar Raj Act 


does: not divest ‘District: Boards of their power ‘to’ regulate ‘ trade, ‘ 
é, G. C. Mathur, for Appellant. oe , pes Ses a i a F n 
6. P, Singh, = ‘Respondent, > Go cmo o 4 e j EOR 


Sate se ‘ he ‘i wee «fee 
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e 
[SUPREME Court]. : Pat Nie 8 
B, P. Sinha, C.F., F. L. Kapur, OP RS Es A Makana Malhotrae. 


P. B. Gajendragadkar, K. Subba Rao, Toye | metas «à Uhion of India. 
~ and K.N. Wanchoo, FF. Pas We P; No. 44 of 1958. 


27th October, 1g60. d 


Displaced Persons (Claims) ‘Sup plananta ‘Act, fils 5 Displaced Pilon Compensation 
and Rehabilitation) Act, rule 65—Articl 3! (5) (b) (iti) of ihe Gonstitution. 


$ The object‘ of the’ impugned’ provisioris is' tò ‘rehabilitate’ the ¢ evacuees’ on an 
equitable basis. "To implement the scheme of rehabilitation the evacuéé law has s 
classified evacùees under different categories. i ‘Broadly speaking’ tHe mait division 
is, between, persoris who were residing in’ Pakistati’ in i , rural areas ‘with agriculture 
as their avocation and those whd were residing’ in’ ‘urban “areas in Pakistan, This 
classification has preety a reasonable relation to the one of the rehabili- 


. tation... a Sn ee Teo te E ea ' so oF 
“The clasification of weal and: durban property atid of flea iie ‘nade under 
the rules’ in question was not arbitrary- and was“ based on sound’.and- equitable 
pripciples. Tt could: not’ be: therefore: said that: the rulés suffered: from infirmity 
on-the ground of discrimination”’.!-’ | Heep ata a ant 
The rules had only incorporated the provisions of the inter-Dominion ‘Agree. 
ment between India and Pakistan. which had received, recognition; in ,, Article 3I 


(5) (b) (iii) of the Constitution, -a.o uo ie HE AR E o e AE Ge ad 
Naunit Lal, for Petitioners. EOE Ao 
H. N. Sanyal, Additional ,Solicitor-General of India, for. Respondent, 

soli SS a ; Petition dismissed. 


4$ 


[SUPREME COURT.] 


` B. PeSinha, C. Fay J.L. Kapur; 9) °° ' . «+. ‘Sarat Chandra'Rabha v. 
-P.'B. Gajendragadkar, K. Subba Rao . 'Khagendtanath Nath, 
and KN. Wanchoo, Jhe: On te meagre ee 4 GA, No. 375 of, 1059. 


27th October, 1960. 


} ite ‘pippesontation. of People ‘Aci (XLT of 3951); Spétion’ ‘rina Procedure. Code 
(V of 1898), section 401—Remission- of. sentence. Peace. ioe, Megara ale O atx 


` We cannot agree that remission'by the ‘Government: his iie same ; effet äs 
the order passed by the Court of law iù 'appeal ot ‘tévision. Where a sentence ir- 
posed by'a. Court is remitted in part under section 401 of thé Codé' of Criminal Pro- 
cedure that has not the same effect in law of reducing the sentehce imposed by the 
Court, though in effect the result may bë’ that the ‘convicted person’ suffers: less 


Sy 


imprisonment, than that imposed by the ` Court” ne faa 7 


The: orden of remission. affects the- execution of the sentence imposed by ‘the 
'Gourt but does not affect the sentence as such, which remains what it.was in spite of 
the order of remission. We are therefore of thé opinion that. the terms of section, (b) 
would be satisfied in the present case and the appellant would be disqualified as 5 
years had not a ‘since his release’ on n the day of filing ther nomination papers, 


L. K» Jha, for PTA e a a nT a E, 
a G, S. Pathak, for Respondents. a 
"G.R. Appeal dismissed, 
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[SuPREME Court.] an a 
Ss K. Das, M. Hidayatullah, K. C. Das Gupta, R. P. a v. 


J. C. Shah and N. Barosohale Ayyangar, FF. : "Sardar Pratap Singh Kairon. 
28th October, 1960. W. P. 59.No. of 1960. 


bi Constitution of India, (1950), Articles 14 and paliti of the investigations by the 
olice. 

R. P, Kapur and athe the petitioners in: the case, are obviously suing 
from a sense of grievance that they have not had a fair deal. We have held that 
there is no legal justification for that grievance but in executive as wed as judicial 
administration justice must not only be done but it must appear that justice is being 
ne An affidavit from the Chief Minister ‘would haye feared uch of. the 

ubt. a 


“ These are matters on which the Chief Minister PEA isin a ‘silken to- 
enlighten. us. . He: ‘owes a duty :to this Court. tọ file an affidavit stating what the 
correct paon is so far as he remembers it. ‘This is not a case where the refutation 
should have been left to the Secretaries and other Officers who could only speak from 
ae records and were not in a position to say why the Chief Minister passed cerfain 
orders,’ SA 

j 

‘The peles had failed to establish that the procedure’ adopted was'in fact 

illegal or that they had been unfairly discriminated against. ' T 


A. S. R. Chari, for Petitioner. meee! A iS 
S. M. Sikri, Advocate-General, Punjab; for" Respondents. ` 
` GR. i Fetition dismissed. 


E, C. F., and Veeraswami, J. SARIA Achi v. Viruthagiri Chettiar. 
i ` 24th June, 1960. > > Appeal No. 446 of 1955. 
Banker—Nattukottai Chetti communtty—Maral or Maraldar—Implication of. 


The word ‘ maral’ literally means ‘ through’ and in the banking business of 
Nattukottai Chetti community of Southern India it generally: conveys the idea that 
the deposit has been made on the recommendation or introduction of the person 
named as ‘maraldar’. |The maraldar is not a trustee or agent and the money de- 
posited belongs to the ‘vilasamdar’ and not to the maraldar, though sométimes the 

. word ‘ maral’ may include authority for the maraldar himself to collect or operate 
on the deposit with or without the consent of the vilasamdar.. Where the intention 
is that the maraldar should serve as a check, the vilasamdar may not be able to 
collect or operate on the deposit without, the concurrence of the maraldar. In 
spite of these general features which charactcrise a maraldar, the precise meaning 

-of f maral ° or ‘ maraldar’ in a given case, and_-his powers and responsibilities are 
essentially a question of fact depending on the intention’of.the parties to be gathered 

, from the terms of the deposit and other relevant facts including the. conduct of the 

` parties. : 


A, V. Narayanaswami Atyar and R. Venkalachalari: for Appellants. 
R. Gopalaswami Ayyangar and V. Ramaswami Awar, for Respondénts.. - 
RM. Appeal disinissed. 
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e ' . 
Jagadisany J. - Subbaraya Chettiar v. Vaidyanatha Mudaliar. 
14th July, 1960. - S.A. No. 304 of 1958. 
, Madras Agriculturist? Relief Act (IV of 1938), section 13—Scaling down of debts 
under—Re-opening of transaction—Scope of. i ge 
, _ Section 13 of the Madras Agriculturists’ Relief Act, 1938, is a specific provision 
with regard to debts incurred after the Act and there is no provision under it to scale 
down debts by tracing the debt back to its inception as in cases under sections 8 and 
9 of the Act.” Hence where a debt incurred for the first time after the Act has been 
renewed several times by adding interest in excess of the statutory rate in a suit 
brought on the last promissory note the debtor cannot claim to reopen the last 
transaction and get the interest calculated on the original debt at the statutory rate. 
(1958) 2 M.L.J. 568 (F.B.), referred. i 
c: V. C.` Viraraghavan, for Appellant. ` 
M. Natesan, for Respondent. 
-e RM. ` , i Appeal allowed. 


Jagadisan, J. i . Subramaniam Chettiar v. Anandavalli Achi. 
27th July, 1960. en : ‘S.A. No. 531 of 1958. 
i Limitation Act (IX of 1908), section 10—Scope’ and applicability—Trust to which 
it could apply. : l : ; 

„Section 10 of the Limitation Act which provides specifically for cases of fol- 
lowing trust properties in the hands of persons in whom it is vested, contemplates 
the existence of a valid trust. The ‘vesting’ contemplated in the section is nothing 
more than‘the transfer of the trust estate which is also one of the essentials of a com- 
plete and valid trust. The sectionfcould be invoked only in cases of what are called 


‘express trusts’ and not in cases of constructive or resulting trust ‘which arise by 
operation of law. 


(1937) M.W.N. 493, approved. 

LLR. 1946 Mad. 429, doubted. 
. T. VWenkatadri, for Appellant. 
` D. Ramaswami Ayyangar and S. Natarajan, for Respondents. 


R.M. i ; Appeal dismissed. 
Rajamannar, E.F. and Veeraswami, F. an Umar v. Mohd. Sahul Hameed. 
4th August, 1960. W.A. No. 64 of 1960. 


Madras ‘District Muncipalities Act (V of 1920)—Election rules—Power of Election 
Officer to re-count and re-scrutinise votes. . 
Obiter—In view of the absence of any statutory provision in the rules framed 
under the Madras District Muncipalities Act it is doubtful whether an election 
officer acting under the rules has a right to re-scrutinise and ‘reject the votes, 
-originally counted as valid, at the time of a recount, which also is not authorised 
by the statutory rules. TI f , 
= Y. V. Raghavan and N..M. Md. Khan, for. Appellant. 
. S. Mohan Kumaramangalam and T. Martin, for Respondent. 
ce RMo ee ss Appeal dismissed, 
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. e 
Jagadisan, Je vua. 444 a * + +Seth Mengraj v. S.M.E.S. Corporation. 
5ih August, 1960. > S.A. No.'496 of 1958. 
o Companies Act (VID of 1913), section go oe Ki =A includes a i Dae 
ad fim. DOn ; : 
Indian Partnership Act (IX of 1934), section "qe Porson- Maaring) TA 


‘The! word’ “përson ’ ‘in 'sectiorr ‘4 of the Indian’ Patinership ‘Act, “conteniplates 
only natural or legal persons and’ a'firm is not such,a ‘person and’ cannot entet into 
partnership with another ‘far or’ ‘individual. Aa 


. A firm is not a person within the’ meaning ‘of’ section. 30. (2) “of the. “Tndian 
Companies Act, 11913 (now. repealed: iby, Act Iof 1956)... 8. i 


S. Amudachart and A. V. Raghavan, for Appellant. : P 2 A S 


R. Narasimhachari, N. Varadarajan, V. Seshadri, T- R. Mani and A. Sundaram Awar, 
for Respondents. 


ao aw 


5 
rs 


R.M... e Appeal iimis, 


Veeraswami, F. - Somasundaram v. Ramanathan. 
11th August, 1960. S.A. Nos. 727 and 728 of 1958. 


`i Limitation: Act. (QX of: 1908) Article, 116:—Document registered— Meaning of.. 


C The word ‘ ' registered ? in Article 116 of the Limitation Act should be doditried 
according ‘to the definition, of.the term in ithe’ General.-Clauses ‘Act, viz., registered 
in India under the law for the time being in force for the registration of documents. 
Since Burma has ceased to be part, of India since 1st April, 1937,,a document, regis- 
‘tered in Burma after that date will not bë’ a ‘document registered within the maraning 
of: Article’ 116 ‘of the Limitaton’ Act. ore A S A at we 


E OM. Ramachandran, T. Yy. Balakrishnan, and T. S. ‘Srinivasan, or Appellants, on 
i TR Påtas dn ahd ‘V: Mein bkshisunidárami, for ‘Respondents. ee i oe 


R.M. —_— Apal olldwed. 


Balakrishna Iyer and Jagadisan, FF. ae Palaman o: Arumugha. 
12th August, 1960. tea es Appeal Nb. 44 of 19 1957. 


Registration Act (XVI of 1908), section 49 (a) & (6) —Sope f= “Unregistered parit- 
tion deed—If admissible. to prove: the joint family. properties, -> 


: Section’ 49 of the Indian Registration Act imposes only a limited ban ¢ On the 
admissibility of documents which require to be compulsorily registered. „An un- 
registered partition deed entered into between the members of a Hindu joint.family 
can be relied upon by the Court for the purpose of ascertaining the joint family pro- 
perties' available for division ‘ among the members. 
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n T. M. Krishniaswami Ayar and a: PARAN ERAN for t Appellant. 
M. Natesan, for “Respondent ` oe ; 


¥ 


ty RM.. Meat EE ast A yb ih ae SST go oh at A App ome, 


niga ox “nd. Fenn, Je. ` Scethalakshmi Ammal, v D. Kanayan Rao. 
coo. lay 25th August, 1960. ee, ao a SA No. 702 of 1957. 


Madras Estates {Abolition and Conversion into Ryotwari) Act (XXVI of 1948) —Change 
created on private lands in an estate’ for. unpaid pees money—F,;, a on. ae PE 
under the Act. ; 


Under: section 12 of the Madras oe (Abolition sad Goven into 
Ryotwari) Act, 1948, the landholder is entitled to a ryotwari patta in respect qf his 
private lands. Hence a a chatee created for unpaid purchase price will enure ‘over 


E ein š 


- 
e 
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such lands;and the charge holder,:cannot be deprived of his security over the lands 
even though. they have ceased to be private lands but continue to, Be the property 
of the. landholder. The ownership of the private lands continue with the erstwhile 
‘zamindar with a change in the'nátute of' the tenure.” Hencé the’ charge ` would 
continue to subsist in respect of the private lands for which under’ séction 12 2 of ‘the 
Acta pias patta is issued. to the ‘dandhalder. ot oy Ae Cos 
5i R Raingachati, for, Appellant: ’ f k p 5 A 3 SHA A ERE 

y. Vedantachari and, T» angiom Ayyangar, for Respondent. S 

B Ara Re ae ae ee 
R.M.. ae se ot a i RG) ee) OR ts coe Abpea died 


2. EN aA Co og al Cie EE ie A AA aE Send ee ee a 
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fre be iie to s 3 al i te NEG rary me er td peg, PE Tbe ag fede 

Pateat Ye 


Ramachandra Iyer, Fo l P idian Metal and Metallurgical 
25th August, 1960. °' nf i ave oe OS tporation ‘dt Industrial Tribunal, 
° W.P. (Nos, 925, and. 1002 to 1004 of'1958. 


o Indusirial Disputes Act (XIV of 1947), section 33 (2)—Application for sanction 
under—Duty of tribunal— Disciplinary ia ec by management—Procedure of — 
“Strike’—What ts. 


An Industrial Tribunal is bound to aei its sanction to an application by 
the management under section 33 (2) of the Industrial Disputes Act if a case is made 
out for such sanction by the Management. Refusal to do so will amount to refusal 
to exercise its jurisdiction and such an order of the O is Hable to be set aside 
‘under Article 226 of ‘the Constitution : pe India® 


In cases of domestic inquiries by an employer against his employee, whose 
relationship i is contractual and pot ‘governed’ by „statute, thé rulé that a prosecutor 
canriot himself be à judge cannot apply’ in all its rigour, so long as the proceedings 
are ‘not vitiated by unfair practices, or ‘want of good faith, ete: In cases of inquiry 
conducted by an employer against an ‘employee for iniigconduict it” may be that the 
' misconduct ‘Charged’ against the emiployees’might, bé ‘onè known, to ‘the eniployer 
himself or‘it! may bë ‘brought’to his ‘notice by soinebddy” élse. Tä either case the 
employer would be entitléd to hold an’ enquiry and punish’ the émployee if he finds 
‘the’ charge proved. The fact that the ‘employee had personal knowledge of the mis- 
‘conduct charged doesnot disqualify him from holding ‘the enquiry himself nor, is 
it necessary in such cases that the employer should first’ examiné himsélf.” Except 
in cases of mala fides or where the charge is baséd:on information supplied by another 
person it is needless to let in formal evidence of the misconduct where it is committed 
in the presence of the employer and the chargé is-cléarly brought to‘thé notice of 
the sari a 

A mere abstention from work hy the employees in concert will not in itself 
amount to a strike. In order to constitute a strike there should be an animus against 
the employer. Though a strike need not be for getting benefits to the strikers them- 
selves, the object should be to bring pressure on the management. Where workers 
abstain from work out of sympathy to a cause wholly unrelated to their employment 
is will not amount to strike, though it might amount to a misconduct of wilful 
abstention from work. 


M. R. Narayanaswomi and N. Kannan, for Petitioner. 


S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 
„RM. Rule absolute. 
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Srinivasan, 7. Alla Pichai Rowther v. Chokkanathaswami Temple. 
and September, 1960. - A.A.O. No. 255 of 1959- 


Madras Estates Supplementary Act (XXX of 1956), section 10—Bar of jurisdiction 
of civil Courts under—Scope of. 


Section 10 of the Madras Act, 1956, has to be read in the light of the aher pro- 
visions of the Act, and a civil Court will have jurisdiction to deal with any matter 
unless it is expressly deprived of it. The absence of any other Tribunal which can 
adjudicate upon a particular question will clearly show that.the civil Court will have 
jurisdiction to deal with it. The bar of jurisdiction conferred under section 10 of 
the Act is not intended to be operative beyond the period when the ‘Tribunals 
„appointed under the Act could be'properlv seized of tne matter. If resort could 
not be had to the tribunals under the Act for a certain relief, the civil Court will be 
competent to determine the quection. 


A. Sundaram Ayyar and P., Balasubramaniam, for Appellant. 


R. Kesava Ayyangar, for Respondent. ° 
RM. ; Appeal dismitsed . 
_ Veeraswami, 7. i Sundarambal v. Suppiah Pillar. 
9th September, 1960 . ' S.A. No. 957 of 1958. 


Hindu Adoption and Maintenance Act (LXXVIII of 1956), sections 4,. 20 and 
24-—Effect of on rights under prior Hindu law and usage. ` 


The Hindu Adoption and Maintenance Act, 1956, is an amending and codi- 
fying legislation and has an overriding effect and prevails over all other laws or 
usages relating to maintenance among Hindus for which, provision is made under 
the Act. Hence on and from the date on which the Act came into force, viz., 21st 
December, 1956, the liability of a Hindu father to provide for the maintenance of 
his daughter will be governed by the statutory provsion under which the right to 
claim maintenance will cease on conversion of the daughter to another religion. 
The right to claim maintenance being a personal right, a person who has lost the 
right as a result of conversion to another religion cannot sue for past maintenance 
either, after the coming into force of the Act. j 


K. V. Srinivasa Ayyar, for Appellant. 
N. S. Srinivasan, for Respondent. 


R.M. , ® Appeal dismissed. 
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Jagadisan, F. Srinivasan v. Kumarappa Chettiar. 
22nd January, 1960. A.A.A.O. No. 81 of 1959. 


Civil Procedure Code (V. of 1908), section 48—Limitation under—Effect of in cases 
where execution of decrees are stayed by special enactments like Madras Act (V of 1954 or I of 
1955). 


Section 48 of the Civil Procedure Code fixes a period of limitation for purposes 
of execution of decrees and it has to be read with other saving provisions as to’ 
limitation under special enactments like the Madras Act (I of 1955) or the enact- 
ments that preceded it, It will be unreasonable to let section 48 of the Code to 
have a free play so as to destroy the beneficent effect of the special enactments 
relating to agriculturists. The total period of time by which execution of decrees 
was stayed by such enactments have to be excluded from the period of limitation 
prescribed under section 48 of the Code. 


D. Ramaswami Ayyangar and P. R, Varadarajan, for Appellant. 
R. Viswanathan, for Respondent. 


R.M. —— Appeal dismissed. 
Ananthanarayanan, J. Miya Hajee Ismail Sahib v. 
gth February, 1960. Regional Director of Employees State Insurance 

i Corporation. 


A.A.O. No. 198 of 1959. 


Employees’ State Insurance Act (XXXIV of 1948), section 2 (xii)—Factory— 
Tannery—tIf a factory. 

Taking the definition of the term factory in section 2 (xii) of the Employees’ 
State Insurance Act, 1948, along with the definition of the term ‘ manufacturing 
process ° and ‘ power ’ under the Factories Act, 1948, itis plain that a tannery where- 
in electrical energy is used for pumping water, which is used subsequently for 
several of the processes concerned in finishing the raw hides and skins, will come 
within the definition of the term ‘ factory’ as the very pumping and storing of the 
water in the tannery will by itself amount to a manufacturing process and the 
pumping and storing of water is connected with the tanning process itself. 


"V. N. Srinivasa Rao and C. S. Rajappa, for Appellant. 
» Lhe Government Pleader (K. Veeraswami), for Respondent. 


R.M. ————— . Petition dismissed, 
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Jagadisan, F. Govinda Chettiar v. Pachaiyappa Pandithar. 
12b February, 1960. C.R.P. No. 167 of 1959. 


Madras Buildings (Lease and Rent Conirol) Act (XXV of 1949), section 7 (3) (tii)— 
For purpose of a business which he ts carrying on—Carrying on business—What ts. 


What constitutes carrying on business is essentially a question of fact or a mixed 
question of fact and law and each case has to be decided on its own facts and no 
general proposition of law can be evolved, Even construing the terms most 
liberally in favour of the landlord it cannot be said that the mere fact, that a license 
has been“obtained from the municipality to run a flour ’mill can by itself satisfy the 
pre-requisite condition to evict a tenant under section 7 (3) (iti) of the Madras 
Buildings (Lease and Rent Control) Act, 1949. 


K. Tirumalat, for Petitioner. 
“T. S. Ramaswami, for Respondent. 


R.M. —— Pelition dismissed. 
Ananthanarayanan, J. Sarojini Ammal v. Egmore Benefit Society Lte, 
16th February, 1960. C.C.C, A. No. 106 of 1957. 


Civil Procedure Code (V F 1908), Order 21, rule go—Application under—Direction 
to furnish securtly—Feailure to furnssh security by judement-deblor by the date fixed—Respon- 
dent voluntarily taking notice and filing objection—Fifect — of— Jurisdiction of Court to 
demand security. i 


It is true that a Court when once it has admitted an application under Order 
21, rule go, Civil Procedure Code, without ordering any security, has no further 
jurisdiction to direct the furnishing of security. 


(1955) 2 M.L.J. 99, ref. 


But when a Court has ordered on such an application that security should be 
furnished by a specified date and the judgment-debtor has failed to furnish the same, 
from the mere fact that the Court inadvertently permitted the respondent, who took 
notice voluntarily, to file his objection, it cannot be implied that the Court has done 
something which it never intended to. In such cases the petitioner is not absolved 
from the duty of furnishing security in accordancé with the order if he desires his 
application to be heard. 


S. V. Venkatasubramantan and V. Narayanamu thi, for Appellant. 
K. G. Manickavasagam, for Respondent. 


R.M. ——— Appeal dismissed 
Rajamannar, C.J., and Jayems Eng. Co., Coimbatore v. 
Basheer Ahmed Sayeed, F. Additional Commissioner of 
18th February, 1960. Workmen’s Compensation, Madras. 


W.A. No. 70 of 1957. 


- Madras Shops and Establishments Act (XXXVI of 1947), section 4 (1) (a)—Persons 
employed in positon of management—Who are. 


The category of persons who would come within the class specified in section 
4 (1) (a) of the Madras Shops and Establishments Act, viz., persons employed in 
a position of management, is not confined only to a few persons like General 
Managers or Assistant Managers in an éeiablishinent but will comprise all employees 
(not being however merely workmen, wage earners or members of the clerical depart- 
ment) who have certain amount of contro] of the affairs of the establishment. Where 
a person employed in the position of management in one branch is transferred to 
another branch and in pursuance of the order of transfer he hands over charge of 
the office of manager which he was holding till then, he does not eo instanti cease 
to be a person employed in the. position of management. It will be an unwar- 
ranted narrow interpretation of section 4 (1) (a) of the Act to hold that the perstn’s 


3 
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status should be considered as in the period immediately antecedent to the dismissal 
or termination of his service. . . 
M. K. Nambiar, K. K. Venugopal and P. S. Raman, for Appellant. 


. The Additional Government Pleader (M. M. Ismail), V. Seshadri and K. S. 
Ramamuthi, for Respondents. 


R.M. — Appeal allowed, 
Ananthanarayanan, J. Madras Motor Insurance Co., Ltd. v, 
18th February, 1960. Mohd. Mustafa. 


C.C.C.A, 88 of 1957. 


Motor Vehicles Act (IV of 1939), section 96—Liability to Insurance Company—Owner 
of car parting with it to another—Policy if lapses—Aeccident occurring after parting with the 
oehicle but before transfer of ownership to another—Liability of Insurance Company, 


In view of the specific provision in section 96 of the Motor Vehicles Act it can- 
not be contended that a policy of insurance lapses the moment the insured parts ` 
with the ownership of the vehicles, Even if the insurer has any ground which would 
entitle him to avoid the policy as against the insured, the insurer cannot escape the 
liability to pay the victim of an accident so long as the policy is current and valid. 
Sale of the vehicle is not a ground under the section to avoid a policy of insurance. 
Hence where the owner of a vehicle which is insured under the Act against the third 
party risks sells the same to another but transfer of ownership or transfer of the policy 
has not yet taken place, and an accident occurs the insurance company cannot 
escape its liability under the policy. f 


R. Gopalaswami Ayyangar and M. Sundaram, for Appellant. 
C. R. Krishna Rao and Mad. Habibulla, for Respondent, 


R.M. ——— Appeal dismissed. 
Balakrishna Ayyar and Jagadisan, FF. Central Brokers, Madras v. 
3rd March, 1960. Muthukrishnan Chettiar. 


Appeal No. 284 of 1956. 


Master and Servant—No binding contract as to remuneratton—Relationship of employer 
and employee proved—Reasonable remuneration tf could be awarded. 


When once it is established that there is a contract of employment or service 
between an employer and an employee, the obligation to pay a reasonable remunera- 
tion for work done is imposed by law. The fact that there is no binding or concluded 
contract between the parties as to remuneration or that the quantum of remuner- 
ation was left to be fixed by agreement later, does not relieve the obligation to pay 
a reasonable remuneration. If services have been rendered by one to another it 
ought to be clearly and satisfactorily made out that those services were not to be 
remunerated. 


V. Tyagarajan and V. S. Ramakrishnan, for Appellants. 
P. S. Chandrasekhara Ayyar and P. S. Ramachandran, for Respondent. 


RM. ee Decree modified. 
Ananthanarayanan, F. Gulam Mohamed v. Ammani Ammal. 
ist April, 1960. C.C.C.A, Nos. 18 & 22 of 1957. 


Transfer of Property Act (IV of 1882), sections 106 and 111 (g)—Notice to quit and 
forfeiture of lease—Requisites of a valid notice—Denial of lessor’s title—When operates as 
forfeiture of lease. 

A valid notice to quit under section 106 of the Transfer of Property Act should 
determine the tenancy by the time of 15 days expiring with the end of the month 
of tenancy. The notice should specifically state what the month of the tenancy 
wass : 
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In order to plead in a suit that a denial of the title of the lessor or a disclaimer 
of the tenancy ‘operates as forfeiture of the lease under section 111 (g) of the Transfer 
of Property Act, the denial and forfeiture must have occurred prior to the suit and 
should form part of the cause of action on which the suit is based. A denial of ten- 
ancy after the suit is instituted will not operate as a forfeiture under section 111 (g) 
of the Transfer of Property Act. 


A, Dorairaj, for Appellant in C.C.C. Appeal No. 18 of 1957 and for Respondent 
in C.C.C, Appeal No. 22 of 1957. 


K. C. Jocob and S. K. L. Ratan, for Respondent in C.C.C, Appeal No. 18 of 
1957 and for Appellant in C.C.C. Appeal No. 22 of 1957. 


R.M. —_— Appeal allowed. 
Rajagopalan and Ramachandra Iyer, FF. Franciss Vallabarayar v. 
14th April, 1960. Commissioner of Income-tax. 


R.C. No. 1 of 1956. 


Income-tax Act (XI of 1922), section 10 (5) (c)—Depreciation in case of property 
acquired by inheritance. : 

It is true that section 10 (5) (e) of the Income-tax Act, which was introduced 
by the Amending of Act, 1953, provides for arriving at the written down value of 
assets acquired by an assessee by way of gift or inheritance whereas clauses (a) 
and (b) of section ro (5) of the Act define the written down value with reference to 
the actual cost to the assessee. But even prior to the introduction of clause (c) 
an assessee would be entitled to depreciation allowance under section 10 (5) of the 
Act even with reference to property acquired by him by inheritance from his father. 
The original cost thereof to the assessee in such cases would be the real value of the 
property at the time the assessee acquired it, 

LL.R. 11 Rang. 514, followed. 


The amendment made in 1953 by introducing clause (c) only gives statutory 
recognition to this principle which should govern the statutory expression ‘actual 
cost to the assessee’ in clauses (a) and (b) of section 10 (5). The limitation introduced 
by clause (c) as to cases where the market value in the hands of the assessee differs 
from the written down value in the hands of the previous owner would not apply 
to the earlier assessment of years, i.e., earlier to 1953. 


G. Vasantha Pai, for Petitioner. 
C. S. Rama Rao Sakib and S. Ranganathan, for Respondent. 


. RM. — Answer in favour of the assessee. 
Somasundaram, J. 7 The Public Prosecutor v, 
15th April, 1960. The Mettur Industries Ltd. 


Crl. Appeal No. 355 of 1958. 


Industrial Disputes Act (XIV of 1947), section 17-A and section 29—Award enforceable 
on the expiry of thirty days of the publication—Efect of —Tribunal ordering reinstatement of 
a dismissed employee—Failure to implement the award within thirty days of its publication— 
If punishable. . 


On a reading of section 17-A and section 29 of the Industrial Disputes Act, 
1947, the expression “ award being enforceable on the expiry of 30 days of its publi- 
cation” in section 17-A would mean that the award of the tribunal must be given 
effect to by the time the award becomes enforceable, i.e., within 30 days of its publi- 
cation. Where an award directed the reinstatement of an employee, failure to do 
so within 30 days of its publication will be an offence punishable under section 29 
of the Act. 


The Public Prosecutor (P. S. Katlasam), in person. i 
Messrs. King and Partridge, for Respondent. 
R.M. : Appeal allowed; 





Balakrishna Ayyar and Fagadisan. FF. Venkataramiah v. Indo-Commercial 
* Bank, Lad. 
Ist March, ‘1960. A. Nos. 192 and 337 of 1956. 


Madras Agriculimists’ Relief Act (IV of 1938), section 4 (e)—Liability due to any 
corporation, etc., formed in pursuance of any special Indian ‘“law’’—~Meaning of—Debts due 
to Banks—If exempt. 


Words and Phrases—In pursuance” —Meaning of. 


The expression ‘ Corporation formed in pursuance of any special Indian Law’ 
in section 4 (¢) of the Madras Agriculturists’ Relief Act, 1938, is intended to apply 
only to statutory corporations or institutions such as the Reserve Bank of 
India, State Bank of India, Life Insurance Corporation, etc., and not to a Scheduled 
Bank. A Scheduled Bank cannot be said to be formed in pursuance of any special 
Indian Law. The expression ‘in pursuance’ means carrying out or pursuing any 
plan, object or idea and a Scheduled Bank cannot be said to be formed to carry out 
any particular idea or object of the Legislature. 

e 


N. C. Raghavachari and N. S. Varadachari, for Appellant in Appeal No. 192 of 
1986 and for Respondent in Appeal No. 337 of 1956." 


E. S. Sankara Ayyar and M. Natesan, for Respondent in Appeal No. 192 of 1956 
and for Appellant in Appeal No. 337 of 1956. 


R.M. — Appeal dismissed. 


Veeraswami, F. Anthonimuthu v. Sethuranga Vallabanathaswamy 
4th March, 1960. : Devasthanam, 
C.R.P. No. 689 of 1959. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956),. section 14 
(2)—Scope of. 


Section 14 (1) of the Madras Cultivating Tenants (Payment of Fair Rent) Act, 
1956, provides that the provisions of the Act are not applicable to cultivaitng tenants 
who own or who cultivate either as tenants or as owners or as both an extent of 
land in excess of the limit specified therein, viz., 1 veli or 6% acres. But sub- 
section (2) gives an option to such a cultivating tenant to relinquish at the end of 
the agricultural year ending in 1957 the land in excess of the limit and qualify him- 
self for the benefit of the Act. ‘The intention of the sub-section is that tenants who 
are in possession of land in excess of one veli should exercise the option to relinquish 
the excess in terms of the sub-section, t.e., at the end of the agricultural year 
ending in 1957. If they fail to do so they will not be entitled to the benefit of the 
Act. The option given to the tenant to relinquish the excess land cannot be 
exercised at any time he likes. , 


K. V. Sankaran and S. Palaniswami, for Petitioner. 


i T. M. Chinnaiya Pillai and T. S. Palanisivagurunathan, for Respondent. 
R.M. —— Petition dismissed. 
Veeraswamt, F. Govindarajulu v. Lakshmi Ammal 
18th March, 1960. » G.R.P. No. 2105 of 1959 


Civil Procedure Code (V of 1908), Order 26, rule 1—Petition for ‘examination of 
witness on commission on grounds of illness—Value, proof and admissibility of medical certi- 
ficate. 


There is nothing in the Evidence Act which makes a doctor’s certificate re- 
lating to the illness of a person by itself evidence at all. In order to rely on it as 
evidence it should be proved in the normal way by the testimony of the person 
giving it. The statement of a doctor in his medical certificate or report is not 
evidence unless he is called himself as a witness. The fact that such a medical certi- 
ficafe or report was called for by the Court itself does not make any difference to the 
principle. 

M—NRC j 
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(But in the instant case interference in revision was held not warranted as the 
erroneous decision on a question of law did not involve any question of jurisdiction.) 
V. Vedantachari, T. Rangaswami Ayyangar and A. Venkatesan, for Petitioner. 
R. Gopalaswami Ayyangar, for Respondent. 


R.M. Petition dismissed. 
Balakrishna Iyer and È Hadayath Unnissa Begum r. 
Jagadisan, FF. Spl. Dy. Collector, Tiruttani: 
21st March, 1960. A. No. 587 of 1956. 


Land Acquisition Act (I of 1894), section 27 (2)—Scope of—Words and Phrases— 
‘Or’ —When could be read as ‘and’. 


Sub-section (2) of section 27 of the Land Acquisition Act relating to award of 
costs in proceedings under the Act contemplates three contingencies. They are : 
(1) when the award of the Collector is not upheld, the Court shall ordinarily direct 
the Collector to pay costs; (2) But the Court is not bound to do so in every such case. 
If the Court should form an opinion that the claim of the applicant was extravagant 
or that he was negligent in putting his case before the Collector, the Court may make 
a different order as regards costs. In such cases the Court may direct that some 
deduction be made from the costs of the claimant or that he should pay a part 
of the Collector’s costs. The word ‘ or’ towards the end of the sub-section should 
be read as ‘ and’ in order to give effect to the intention of the Legislature. The word 
‘or ° cannot be read disjunctively as it would impose a limitation on the discretion 
of the Court which may promote hardship that could not have been intended. 


A. V. Narayanaswamt Ayyar, for Appellant. 
The Government Pleader and A. Ramanathan, for Respondent. 


R.M. Appeal dismissed. 
Rajagopalan, J. Umar v. Mohd. Shahul Hameed. 
4th May, 1960. W.P. No. 105 of 1960. 


Madras District Municipalities Act (V of 1920)—Rules under—Rules for the 
Decision of Election Disputes—Rules 10 (c), 27, 27-A and 28—Effect of —Power of Election 
Officer to recount votes—Scope and extent of. 


It is no doubt true that the Rules framed under the Madras District Municipali- 
ties Act relating to elections do not provide specifically enabling a recount of votes 
by the Election Officer. The combined effect of rules 27, 27-A and 28 is that in the 
process of counting the Election Officer has to scrutinise the votes and count only 
the valid ones. r completing the counting he has to fill up the form giving 
details of the votes polled by the contesting candidates and declare the result of the 
election. But in order to satisfy himself about the correctness of the counting and 
the arithmetical accuracy of the figures it is open to the Election Officer to check 
up the counting over again. It cannot also be laid down as an inflexible proposi- 
tion of law that there should be no scrutiny of the votes at the time of such checking 
up. A recount of votes including a scrutiny that is incidental to such recount is 
permissible despite the absence of any express provision in the Rules in that behalf. 


The Advocate-General (V. K. Tiruvenkatachari), V.V. Raghavan and M. Md. Khan, 
for Petitioner. 


S. Mohan Kumaramangalam and T. Martin, for Respondent. 
R.M. Petition dismissed, 


` 


. 


[SUPREME Courr.] : 
P. B. Gajendragadkar, K. N. Wanchoo, Bhagat Singh v. The State of Punjab. 


M. Hidayatullah, K. C. Das Gupta and G.A. No, 349 of 1957. 
J. C. Shah, FF. 
aist July, 1960. 


Government of India Act, 1935, sections 240 and 243—Police Act (V of 1861), sections 
29 and 35—Police Regulations. 

“ In view of the special provisions in section 243 of the Government of India 
Act, 1935, relating to the subordinate ranks or police forces in India (to which the 
appellant undoubtedly belonged), section 240 (3) would have no application to 
members of such rank. The non-obstante clause in section 243 excluded the 
operation of section 240 (2) in the case of subordinate ranks of Police forces in India 
and conditions of service included the right of dismissal. 

L.R. 75 I.A. 343; (1949) 1 M.L.J. 222 ; (1949) F.L.J. 1 and (1948) F.C.R. 
103, referred to. 

¢ The same reasoning would, in our opinion, apply to section 240 (3). 


* L.R. 75 LA. 225 ; (1948) 2 M.L.J. 55; 1948 F.L.J. 23 and 1948 F.C.R. 44 
considered. 


Har Dyal Hardy, for Appellant. 
N. S. Bindhra, for Respondent. 


G. R. ——— Appeal dismissed 
Ramachandra Iyer, F. Foolchand v. General Manager, 
24th March, 1960. Southern Railway. 


C.R.P. No. 1740 of 1959. 
Civil Procedure Code (V of 1908), Order 1, rule 3—Foinder of causes of actlon—Scope 


of. 

Order 1, rule 3, Civil Procedure Code, permits joinder of several defendants 
against whom any right to relief in respect of or arising out of the same act or trans- 
action is alleged to exist whether jointly, severally or in the alternative, when if 
‘separate suits were brought against such persons, any common question of law or fact 
would arise. The words used are ‘same act or transaction,’ and not the ‘same cause 
of action’ and the provisions of Order 1, rule 3, are wider than the corresponding 
provisions of section 28 of the Civil Procedure Code of 1882. 


N. R. Raghavachariar, for Petitioner. 
C. Govindaraja Ayyangar, B. T. Seshadri and F. S. Vedamanikkam, for Respondent. 


R.M. e Petition allowed. 
Rajagopalan, J. Thayumanavar v. Collector of Madras. 
6th April, 1960. W.P. No. 1037 of 1959. 


Madras Cinemas (Regulation) Act (IX of 1955) and Rules—Rule 52 (1) and section 
5 (2) (a)—Compliance with—What constitutes. 


Rule 52 (1) of the Rules framed under the Madras Cinemas (Regulation) 
Act, 1955, requires that a permanent cinema should abut a public thoroughfare 
and should have a road frontage. ‘Public thoroughfare’ in the context means a public 
road. The mere fact that the proposed site of a cinema is given access through such 
piece of land over which the public have a right of way is not sufficient compliance 
with the rule. A footpath that could be used only by pedestrian traffic will not 
satisfy the requirements of the rule which uses the expression ‘ public thoroughfare’ 
in conjunction with the expression ‘road frontage’. The provision of such a 
pathway cannot be held to be sufficient compliance with the rules within the 
meaning of section 5 (2) (a) of the Act. 
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N. Venkatarama Ayyar, for Petitioner. 
‘ e The Additional Government Pleader (M. M. Ismail), K. V. Sankayan and S. 
Ramaswami, for Respondents. : 


R.M. — Rule absolute. 
Ananthanarayanan, F. Kalimuthu v. Govindaswami. 
26th April, 1960. C.R.P. No. 9 of 1960. 


Civil Procedure Code (V of 1908), section 115 and Order 33, rule 8—Practice— 
Leave to sue in forma pauperis—ZJnterference in reviston—Exitent of. ji 

The true principle in all cases of granting leave to sue in forma pauperis is that 
it is primarily for the State to challenge the correctness of such .orders as it is the 
State which is mainly interested in the payment of the Court-fee. Hence the High 
Court will not normally interfere in revision against such orders at the instance of 
the parties to the dispute. 


K. S. Desikan and K. Raman, for Petitioner. 


M. Ramachandran, for Respondent. ° 

R.M. —— Petition dismissed. 
Rajagopalan, F. Perumal Chetty & Co. v. State of Madras; 
4th May, 1960. W.P. Nos. 830 and 831 of 1959. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13— 
Exemption under—Validity of Order. 


It is now well-settled that the grant of exemption under section 13 of the Madras 
Buildings Lease and Rent Control Act, 1949, is not vitiated merely because it may 
result in eviction of a tenant on grounds other than those specified in section 7 of 
the Act. The exemption provision is not a substitute for a relief permissible under 
the Act itself but is intended to give relief to an owner when he is unable secure his 
remedy before the statutory tribunals and the justice of the case requires the grant 
of such reljef. 


S: Mohan Kumaramangalam, S. Gopalarainam, M. R; Narayanaswamit and 
N. Kannan, for Petitioners. f 

The Advocate-General (V. K. Tiruvenkatachari), thé Additional Government” 
Pleader (M. M. Ismail) and T. K. Sundaram, for Respondents. hag 


R.M. — i “Petition dismissed. 
Rajagopalan, F. 4 Messrs. Lilarams v. 
6th May, 1960. Joint Chief Controller of Imports and 
i Exports, Madras. 


W.P. No. 264 of 1959. 


Import Policy Book—Section II, Part IV—Item 177 and Appendix XLII—Scope of— 
Ceiling on import of art silk yarn—If authorises the Controller to impose an overall ceiling for 
the country as a whole or port-war within the country. 


The expression ‘ceiling’ in Entry 177 of Part IV, Section II of the Import Policy 
Book refers only to the maxima prescribed in paragraph 2. of Appendix XLII 
to the Book. The provisions read together contemplate only one ceiling, viz., the 
ceiling that apply to each applicant for an import quota on the basis of the value 
of his exports. ‘The adoption of an overall ceiling either for each Port or for the- 
Union as a whole however prudent is not sanctioned by the directions in the Policy 
Book. i 

K. V. Venkatasubramania Ayyar , for Messrs. K. C. „Jacob and S.- K. L. Ratan, 
for Petitioners. 

The Additional Government Pleader (M. M. Ismail), for Respondent» 

R.M. — Rule absolute. 


® e 
Balakrishna Aypar and Fagadisan, FF. Kanniappan ‘Chettiar %& 
' 1st April, 1960. Somasundaram .Chettiar.; 
A. No. 305 of 1956. 


Banker and customer—Nature of relationship between—Liability of banker to pay his 
customer—Extent of—Banking business—What is—Ordinary money-lending business—If. 
banking business. 7 

Though the relation of banker and customer in respect of a contract of loan or. 
deposit is that of a debtor and creditor, in actions by the customer against the banker 
for recovery of the debt the Common law doctrine of the debtor being obliged to seek 
the creditor and pay the debt could have no application. The liability of the’ 
bank to pay the amount will arise only.at the branch, where the account of the 
party is kept and there is no obligation on a bank to pay in one country a debt due to. 
a customer on account in another country. 


. The essence of the relationship of banker and customer is the affording of the 
facility to the customer to draw funds from the bank by issuing of cheques. ‘In the 
absence of such a facility the term ‘banker’, though loosely applied to money-lenders, 
cagnot be applied to ordinary money-lending business carried on by Nattukottai 
Chettiars in India or in foreign parts. Hence the rules of Common law regarding 
the liability of a bank to pay the amount only at the branch where it is deposited: 
cannot be applied to transactions with such money-lenders. Where money is deposit- 
ed in Indian currency with a money-lender, who is a permanent resident of India; it is 
implicit that the borrower agrees to repay the money back in India and in Indian 
currency. The investment of the amount in a foreign firm is merely incidental to 
the use of the loan. A debt arising out of a contract is deemed to be situated in 
the place where it is properly recoverable, that is, normally the country where the 
debtor is resident. N ` 


K. S. Ramamurthi and K. Sarvabhauman, for Appellant. 
R. Ramamurti Ayyar, A. Venkatarama Ayyar and T. Ramalingam, for Respondent, 
R.M. - f Appeal dismissed. 
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Rajagopalan and Ramachandra Iyer, FF. Karuppan Chettiar v. 
4th April, 1960. State of Madras. 


S.T.P. No. 107 of 1959. 


Madras Estates (Supplementary) Act (XXX of 1956), section 7 and Limitation Act (IX of 
1908), sections 29 (2) and 14—Scope and applicabiltty—Jurisdtction of the Special Appellate 
Tribuna: to excuse delay on the ground of pursuing other remedies bona fide. 

Section 29 (2) of the Limitation Act will have the effect of applying the various 
sections referred to therein to proceedings under section 7 (1) of the Madras Estates 
(Supplementary) Act, 1956, which is a special or local law within the meaning of the 
expression as used in the said section of the Limitation Act. The nature of proceed- 
ings under section 7 (1) of the Madras Estates (Supplementary) Act, 1956, is not that 
of an appeal simpliciter but in the nature of an application as the jurisdiction of the 
Special Appellate Tribunal under the Act is wider than that of the original Tribunal. 
Hence the previsions of “section 14 of the Limitation Act willbe attracted to such 
proceedings. Where a party was prosecuting bona fide a writ application against the 
order of the Tribunal, the time taken therein could be excluded in computing the 
limitation under section 7 (1) of the Act. 


R. Gopalaswami Ayyangar, for Petitioner. : 
.The Additional Government Pleader (M. M. Ismail) for Respondent. 
R.M. à Orders accordingly, 
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Rajagopalan, 7. Pandian v. Board of Reveritie, Madras, 
15ik April, 1960. W.P. No. 1392 of 1956. 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sec- 
tion 18—Butlding— What constitutes—Private market in an estate—Nature of —If a building 
attracting the provisions of sub-section (4) of section 18. 


The right to hold a private market in an estate is not the same as a franchise inci- 
dental to the ownership of the estate and it cannot be said that the right to the market 
is lost when the right to the estate is lost on its vesting in the Government under the 
provisions of the Madras Estates Land (Abolition and Conversion into Ryotwari) 
Act, 1948. The expression ‘building’ in the absence of a statutory definition, has to 
be construed with reference to the contest of the particular enactment, Having re- 
gard to the scheme of section 18 of the Act a market consisting of only stalls would also 
be a building and the fact that the stalls were not all pucca masonry construction will 
not make any difference. The entire stalls and all the susperstructure should be view- 
ed as one unit constituting a building. A private market will not fall within the 
scope of buildings referred to in sub-section (4) of section 18 and will fall within sub- 
section (4) of the section. The right to the building secured under sub-section (£) 
has to be viewed however independently of the rights to use the building in the 
particular way after the notified date. : 


M. Natesan, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Additional Govern- 
ment Pleader (M. M. Ismail), for Respondent. 


R.M. — Rule absolute. 
Ananthanarayanan, J. : Munuswami v. Kanniah. 
15th April, 1960. C.R.P. Nos, 411 to 414 of 1960. 


Provincial Small Cause Courts Act (IX of 1887), section 25—Powers of revision 
under—Scope of. 


It is no doubt true that the powers of revision conferred under section 25 of the 
Provincial Small Cause Courts Act, 1887, are wider than the powers under section 
115 of the Code of Civil Procedure. But it certainly is not equivalent to an appellate 
power and even if the High Court is of the view that a particular conclusion upon 
facts could well have been different it would not be a ground for the exercise of the 
revisional jurisdiction. 

S. Vaidynathan and R. D. Indrasanan, for Petitioner. 

Respondent not represented. 


R.M. — Petition dismissed. 
Ananthanarayanan, F. i Chockalingam Chettiar v. 
18th April, 1960. Chidambaram Pillai. 


A.A. O. No. 353 of 1957. 

Civil Procedure Code (V of 1908), Order 4.7, rule 1—Review—‘ Any other sufficient rea- 
sons’—Meaning of. 

While it is true that the expression ‘for any other sufficient reason’ in Order 47, 
rule 1, Civil Procedure Code, should be construed ejusdem generis with the other 
provisions, of the rule laying down the limits of the exercise of the power of review, 
a too narrow interpretation of the words will not be in accord with equitable 
principles. 

T. R. Ramachandran, for Petitioner. 

N. Srivatsamani, for Respondent. 


R.M. —— Orders accordingly. 
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Ananthanarayanan, J. Nazimbunnissa Bi v. Syed Bashin. 
18th April,, 1960. C.R.P. No. 3633 of 195% 


Madras Cultivating Tenants’ Protection Act (XXV of 1955) and Rules, rule8—Scope of 
—Applicability of the provisions of Gwil Procedure Code to proceedings under the Act. 


The wording of rule 8 of the Rules framed under the Madras Cultivating 
Tenants Protection Act, 1955, is deliberately wide and does not limit itself to specific 
provisions of the Civil Procedure Code being made appelicable to proceedings under 
the Act. On the other hand under rule 8 (i) the Courts constituted under the Act 
are clothed with the powers to function like a civil Court and sub-rule (ii) of rule 8 
makes the rules under Order 9 of the Civil Procedure Code specifically applicable. 
Hence where an application under the Act has been dismissed for default it should 
be set aside by due application under Order g, rule 9, of the Code of Civil Proce- 
dure and if it is not done so a second application on the same cause of action cannot 
be made to the Court under the Act. 


T. R. Ramachandran , for Petitioner. 
© R. Tirumalaiswami Naidu, for Respondent. 


R.M. : Petition dismissed. 
Ramaswami, 7. Kottachamy Thevar o. 
27th April, 1960. Sonai Ambalam. 


C.R.P. No. 783 of 1960. 


Provincial Small Cause Courts Act (IX of 1887), section 25—Ex parte judgment in 
Small Cause suits—Interference. 


In regard to Small Cause suits when the defendant remains ex parte no judgment 
is required to be written in accordance with the provisions of Order 20, rule 4, 
Civil Procedure Cade. This is based upon the intelligible ground that where there 
is no contest it is unnecessary to raise the points for determination and give detailed 
reasons for the determination of those points. All that the Judge has got to do is to 
satisfy himself that the plaintiff is entitled to the decree asked for. 


A. Sundaram Iyer, for Petitioner. 


Respondent not represented. 
R.M. Petition dismissed. 
Anantanarayanan, F. Narasram Naraindas v. 
grd May, 1960. Venkataswami Naidu. 


A.A.O. No. 246 of 1959. 


Madras City Tenants Protection Act (III of 1922), sections 3 and g—Tenants erecting 
superstructure in contravention of the specific prohibition in the lease—If entitled to the benefits of 
protection and compensation under the Act. 


Having regard to the policy and scheme of the Madras City Tenants Protection 
Act, the benefits conferred by sections 3 and g of the Act could be claimed even by a 
tenant who has put up a superstructure on the land contrary to the terms of the 
contract of lease expressly prohibiting erection of any superstructure on the demised 
land. 

(1959) 2 M.L.J. 469 : I.L.R. (1959) Mad. 997: I.L.R. 54 Mad. 845 : 61 
M.L.J. 535. Ref. 

V. Meenakshisundaram and T. V. Balakrishnan, for Appellant. 


S. Tyagaraja Ayyar, for Respondent. 
R.M. Appeal dismissed. 
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Jagadisan, F. Manavan Badsha v. Narayanan. 
gist May, 1968. C.R.P. No. 870 of 1959. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2)—Order. 
of eviction passed under for default in payment of rent—Sale of property subsequently—Tenant 
` attorning to the purchaser—Whether constitutes fresh tenancy so as to render original 
order of eviction inexecutable. 


The purchasers of an immoveable property in the occupation of a tenant get 
transferred to themselves all the rights of the lessor under section 109 of the Transfer 
of Property Act and are entitled to enforce an order of eviction obtained by their 
vendor against the tenant. The attornment of the tenant to the purchaser has no 
impact on the lease except for the substitution of one landlord for another and the 
terms and incidents of the lease continue to operate as before the attornment. It 
does not bring about a new tenancy or lease. 


An attornment is the act of recognising a new landlord and is a continuation 
of the existing lease in all other respects. What constitutes a fresh contracteof 
lease between the parties is a question of fact to be determined on the facts and, cir- 
cumstances of each case. But a mere attornment to a new landlord as purchasers 
of the property or the filing a fresh application for eviction by the purchasers or the 
institution of a suit for recovery of the arrears of rent by the purchasers cannot 
individually or collectively constitute a fresh tenancy agreement between the 
purchasers and the tenant after the purchase and it is open to the purchasers to 
execute the order of eviction obtained by the previous landlord, thereunder. 


V. C. Viraraghavan, for Petitioner. 
P.-S. Chinnappa and K. Hariharan, for Respondent. 


R.M. — Petition dismissed. 
Rajagopalan, 7. Madras State Electricity Board v. 
15th July, 1960. Commissioner of Labour. 


W.P. No. 128 of 1960. 


Madras Shops and Establishments Act (XXXVI of 1947), section 2 (3)—‘Commercia! 
establishment’ —What is—Clevical staff of the State Electricity Board—If within the Act. 


In order to bring the clerical staff of an establishment within the scope of sec- 
tion 2 (3) of the Madras Shops and Establishments Act, all that is necessary is that 
the establishment should be an industrial undertaking and there should be a clerical 
department of that undertaking. That the work of the Industrial undertaking was 
carried on in several places or that the clerical staff worked in several different build- 
ings would make no difference. 


The clerical staff of the Madras State Electricity Board would come within the 
scope of the Madras Shops and Estatblishments Act, as they would constitute a commer- 
cial establishment within the meaning of section 2 (3). The mere fact that the Board 
was under the control of the State Government would not take them outside the ` 
Act by virtue of the exemption under section 4 (1) (c) nor will the exemption under 
section 4 (1) of the Act apply to them. In the absence of any exemption given under 
section 6 of the Act the clerical staff of the State Electricity Board, which is an indus- 
trial undertaking, is a commercial establishment as defined by section 2 (3) of the Act 
and could claim the benefits of the Act. 7 


T. Venkatadri and S. Jayakumar, for Petitioner. 


_ The Additional Government Pleader (M. M. Ismail), Messrs. Row and Reddy and 
N. C. Rangarajan, for Respondent. ` 


R.M. = Petition dismissed- 
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(Supreme Court.] . 4 
S. K. Das, M. Hidayatullah Commr. of Income-tax v. 
and F. C. Shah, FF. Thakar Das Bhargava. 
27th July, 1960. C.A. No. 236 of 1955. 


Income-tax Act (XI of 1922)—Creation of a trust by the assessee of his professional 
income—Income when liable to income-tax. 


The question “‘ whether the sum of Rs. 32,500-00 received by the assessee in 
the circumstances set out in the trust deed, later executed by him on August 6, 
1945, was his professional income, taxable in his hands or was it money received by 
him on behalf of a trust and not in his capacity as an individual ”, can be decided 
by a very short answer, and that answer is that from the facts found by the 
Tribunal the proper legal inference is that the sum of Rs. 32,500-00 paid to 
the assessee was his professional income at the time when it was paid and no trust 
or obligation in the nature of the trust was created by the trust deed of August 6, 
1945, in respect of the amount. He applied part of his professional income as 
trust property. If that is the true conclusion, the principle laid down by the Privy 
Cofincil in Raja Bejoy Singh Dudhuria v. Commissioner of Income-tax, Bengal, (1933) 1 
LT.R. 135 : 60 M.L.J. 285, has no application. 


M. C. Setalvad, Attorney-General of India, for Appellant. 
N. C. Chatterjee, for Respondent. 





G.R. —— Appeal allowed. 
[Supreme CourrT.] 
P. B. Gajendragadkar, K. N. Wanchoo, Dalip Singh v. 
M. Hidayatullah, K. C. Das Gupta State of Punjab. 
and F. C. Shah, FF. C.A. No. 235 of 1958. 
28th July, 1960. 
Constitution of India (1950), Article 311—Scope Compulsory — retiremeni— 


How far punishment. 

While determining the applicability of Article 311, the Court has to decide 
whether the action is by way of punishment or not. The Court held that the order 
impugned was “ order for compulsory retirement for administrative reasons.” It 
further observed that the order did not contain any imputation or charge against 
the officer concerned. Therefore, the retirement is “ clearly not by way of punish- 
ment.” 

Gopal Singh, for Appellant. 

N. S. Bindra, for Respondent. 


G.R. —— Appeal dismissed, 
[SupremMz CouRrT.] 

B. P. Sinha, C.F., S. J. Imam, P. B. Gajendragadkar, Pandit M.S. M Sharma v. 

A. K. Sarkar, K. Subba Rao, K. N. Wanchoo, Dr. Srikrishna Sinha. 

K. C. Das Gupta and F. C. Shah, FF. Petition No. 176 of 1959. 


Ist August, 1960. 


Constitution of India (1950), Article 212—Prorogation of the State Assembly if dissolution 
—Privileges of State Assembly—Article 19 (1) (a) of the Constitution—Points decided by 
the Court in an earlier petition cannot be reopened. 

The gent of the proceedings inside the State Legislature could not be called 
in question er Article 212 of the Constitution. No Court can go into those 

uestions, “which are within the special jurisdiction of the Legislature itself.” The 

joutt observed : “ Once it had been held that the Legislature had the power to 
control publications of its proceedings and to go into the question whether there had 
beep a breach of its privileges the Legislature is vested with complete jurisdiction to 
mek ie its proceedings even though it may not be strictly according to the rules of 
procedure. 
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* Negativing the contention about the abatement of the past proceedings, the 
Court held that the prorogation of the Assembly would not mean its dissolution. 
“ The House remains the same. Only its sessions are interrupted by prorogation 
according to the exigencies of public demands on the time and attention of the 
members of the Assembly”, 


All those points which had been decided by earlier proceedings could not be 
reopened. (1959) S.C.J. 925, upheld. 


Basdev Prasad, for Appellant. 
Lall Narain Singh, for Respondent. 


G.R. eet Petition dismissed. 
[SuPREME CourT.] 

S. K. Das, M. Hidayatullah Hoshiarpur Central Co-operative Bank v. 

and F. C. Shah, FF. Commr. of Income-tax. 

and August, 1960. _ GA. No. 238 of 1955. 


Income-tax Act (XI of 1922), section 60—Notification under exempting income of Co- 
operative Societio—Scope. 

Section 60 of the Indian Income-tax Act empowered the Central Government 
to exempt any class of income from the payment of income-tax. The Central 
Government had issued a notification under the provisions whereby the income of 
Co-operative Societies was given the benefit of the provisions. According to the 
Court the terms of notification were not limited to the income which accrued from 
business with members only but extended to the income of the society from the 
activities which were within the scope of its powers. 


Deva Singh, for Appellant. 
M. G. Setaload, Attorney-General of India, for Respondent. 


G.R. —— Appeal allowed. 
[Supreme Court.] 

B. P. Sinha, C.F., S. J. Imam, Babu Barkaya Thakur v. 

A. K. Sarkar, K. N. Wanchoo and The State of Bonibay, 

F. C. Shah, FF. Writ Petition No. 134 of 1959. 


Land Acquisition Act (I of 1894)—Constitution of India (1950), Article 31—**Public 
purpose”. 
“ The phrase ‘public purpose’ has been used in a generic sense and will include 


ar pom in which even a fraction of the community may be interested or may be 


The Land Acquisition Act is excluded from the purview of the Arti 
the Constitution by the terms of that very Article, : oo 


Since the Land Acquisition Act was an existing law at the time of the enactment 
of the Constitution there was no conflict with the Constitution, 


In conclusion it was held that the notification issued under the Act would not 
be illegal merely because it did not state the purpose of acquisition. “ The require- 
ments ofthe section would be satisfied ifit is found on investigation that the land 
was in fact needed for the purposes of the company, and for public purposes.” 


J. C. Bhatt and R. Ganapathy Aiyar, for Petitioner. 
N. S. Bindra, for Respondents Nos. 1 and 2. * 
S. K. Kapur, for Respondent No. 3. 


` 
G.R. — : Petition dismissed. 
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Balakrishna Ayar and Fagadisan, 37. Coonoor Go-oper, Urban Bank. Led. p. 
19th April, 1960. Industrial Construction Co., Ltd. 
Appeal ‘Nb. 519 of 1956 

Building Contract—Lump-sum amount—What is —Claim for extra paymént—When 
matntainable. 

A lump-sum contract is a contract to complete a whole or entire work for a 
lump-sum. In the ordinary lump-sum contract the employer cannot refuse to pay 
the contractor merely because there are a few immaterial defects and omissions. 
If there is a substantial completion of the work he must pay the Contractor the sti- 
pulated price subject to deductions in respect of defects and omissions. As in general 
law of contracts affecting rights and liabilities of the contracting parties in a building 
contract also there is an obligation to do the work in a workman-like manner and 
carrying out of all work indispensably necessary for the completion of the work 
contracted for and any extra work done should be paid for separately. Unexpected 
labour caused by the difficulties of the terrain or the proposed method of carrying 
out of the work cannot be called ‘ extras ‘ as they are woven in the exture of the con- 
tract. But building a larger area that originally proposed or providing the building 
with materials or amenities, costlier than what was originally agreed between the 
parfies, could certainly be classified as extras. 

Messrs. Pais Lobo and Alvares, for Appellant. 


R. Gopalaswami Ayyangar and C. J. Sadagopachari, for Respondent. 


R.M. a Appeal dismissed. 
Ramachandra Iyer, F. Presidency Transports v. 
22nd April, 1960. Regional Transport Authority, Madras. 


W.A. No. 711 of 1958. 


Motor Vehicles Act (IV of 1939) and Rules—sSection 48 (2) and Rule 267—Fixing 
the bus stops—Scope of powers—Variation of stopping places once fixed—If amounts to varia- 
tion of conditions of permit. 

There are two metnods by which bus stops are regulated within municipal 
limits. They are (1) by virtue of the power given by the Statute, e.g., section 48 (3) 
of the Motor Vehicles Act. In such cases the stopping places would become part 
of the conditions of the permit. (2) By a general order under rule 267 of the Motor 
Vehicles Rules. This power is intended to be exercised in the interests of the public 
as and when necessary to suit the changing conditions of the traffic, etc. It cannot 
be said that stopping places fixed under this rule prior to the grant of a permit auto- 
matically become places fixed under the permit itself. Though a permit-holder is 
bound by any order of the transport authority fixing the stopping places, there is no 
question of any variation of the permit in such cases. 

T. Chengalvarayan, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. — Petition dismissed. 
Rajamannar, C. F., and Veeraswami, F. ` Thirumala Subbu Chettiar v. 
26th April, 1960. : Rajammal. 


S.A. No. 20 of 1957. 

Contract Act (IX of 1872), section 69—Scope of— Bound by law ’—Meaning of. 

The expression ‘bound by law’ in section 69 of the Contract Act is not 
confined only to those public duties which are imposed by statute or general law, but 
would cover obligations which arise inter partes arising in contract or tort. 

(1950) 2 M.L.J. 1 (P.C.) followed. 

32 M.L.J. 347, explained and doubted. 

8. Srinivasachariar and N. T. Raghunathan, for Appellant. 

T. Raghavan, for Respondent. 

RM. _ Appeal allowed, 

M—N RO ° 
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Rajagopalan, F. Mohd. Hussain v. Dy Commissioner, 
27th April, 1960. H.R. & G. E., Tanjore. 
? ° W. P. No. 570 of 1959. 


Madras Hindu Religious and Chartiable Endowments Act (XIX of 1951), section 87 
—Scope of—Certrficate under—When could be issued. 


The enquiry that precedes the grant of a certificate under section 87 of the 
Madras Hindu Religious and Charitable Endowments Act, 1951, .is summary and 
the question of title to the properties in question is expressly left open for considera- 
tion by civil Courts. What the section authorises is recovery of trust property from 
(1) a trustee who has been dismissed or suspended from his office or (2) a trustee 
who is otherwise not entitled to be in possesion of the trust properties, or (3) a person 
claiming or deriving title from such trustee. ‘Such trustee’ in the context can 
only mean the trustee described under (1) and (2) above. The expression ‘ trustee 
not otherwise entitled to be in possession’ cannot be extended to cover ‘a deceased 
hereditary trustee who held the office till he died’. Where a certificate under sec- 
tion 87 could not be issued against a trustee due to his having been a trustee till his 
lifetime, no such certificate could be issued against an alienee of the trust property 
from such a trustee. The statutory requirements of section 87 of the Act will not 
be satisfied in such cases and the Deputy Commissioner will have no Jurisdiction 
to grant ‘a certificate. 


S. K. Ahmed Meeran and K. Hariharan, for Appellant. 


The Additional Government Pleader (M. M. Ismail), T. M. Chinnayya Pillat 
and T. S. Palanistoagurunathan, for Respondents, 


RM. — Rule absolute. 
Ramachandra Iyer, F. Workers of Textile Mills, Coimbatore v. 
29th April, 1960. Management of Mills. 


W. P. No. 735 of 1957. 

Industrial Disputes Act (XIV of 1947), section 2 (b)—-Award—Meaning of—Com~ 

promise entered into between certain workers and managements recorded by Tribunal—If an 
award, 


Industrial Disputes (Amendment Act (XXXVI of 1956)—Effect of —Old tribunal under 
the Act abolished—Dispute referred back—If could be dealt with by the new tribunal under the 
Amendment Act. 


Section 2 (b) of the Industrial Disputes Act, 1947 defines an ‘award’ as 
meaning an interim or final determination of an industrial dispute. Such a deter- 
mination should be a judicial one in which the tribunal exercises its own judgment. 
Though a tribunal under the Act might take note of a compromise entered into 
between the workers and management in any dispute before it, the compromise 
should be adopted as its own determination of the dispute in order to make it an 
award of that tribunal. An Industrial Tribunal under the Act has no power merely 
to record a comprimise like the civil Courts under Order 23, rule 3 of Cvil Procedure 
Code. Such a recording cannot by itself amount to a determination as such, of the 
question referred to it. Having regard to the nature and scope of an industrial 
dispute and an award under the Act, which would affect parties other than those 
actually appearing before the tribunal, a compromise by a few cannot amount 
to a settlement of the dispute. It is therefore necessary that the tribunal should 
either make its own award or adopt a cmpromise as its award after considering 
whether it is proper in the interests of all workmen concerned in the dispute. For 
this purpose the tribunal should give an opportunity to the concerned parties to 
show that the compromise could not be adopted. 


On. a fair construction of the various provisions of the Industrial Disputes Act, 
as amended by Act XXXVI of 1956, industrial disputes referred to for determina- 
tion by the tribunals under the Act before the amending Act of 1956, could be 
decided by the appropriate Tribunal constituted under sections 7, 7-A or 7-B of 
the amended Act as the case may be. ` 


17 
$. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner’ 


The Additional Government Pleader (M. M. Ismail), M. R. Narayanaswemt 
and B. Lakshminarayana Reddy, for Respondents, 


R.M. — Orders accordingly. 
Jagadisan, F. Krishnamurthi v. Vijayaraghavachariar. 
29th April, 1960. C. R. P. No. 965 of 1959. 


Practice—Suit for dissolution of partnership and for accounts—Evidentiary value of the 
account books kept by the partnership. 

Parinership Act (IX of 1932), sections 9 and 12 (d)—Suit for dissolution of 
partnership and for accounts—Value of account books kept by the partnership. 

Under the Partnership Act every partner has a statutory right to inspect the 
books of accounts of the firm, to scrutinise the entries made therein and thereby 
inform himself of the progress of the business of the firm. When the account books 
of the partnership firm is produced by a partner as being those maintained in the 
regular course of business they are prima facie evidence against each of them and also 
for any of them against the others, But the presumption about their genuineness is 
a rebuttable one and if any of the partners seeks to surcharge or falsify the accounts 
it is open to him to prove the same by evidence. The Court might however give 
special directions in regard to the accounts under Order 20, rule 17, Civil Procedure 
Code. 


D. Ramaswami Ayyangar, for Petitioner. 


The Advocate General (V. K. Tiruvenkatachari), R. Viswanathan and C. Ranga- 
swami Ayyangar, for Respondent. 


R.M. —_ Petition dismissed, 
Ramachandra Iyer, J. Janaki Ammal v. Rangaswami 
4th May, 1960. C. R. P. No. 1606 of 1959. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 12 and 18—Decision 
on Court-fee—When could be reviewed—Scope and extent of power. 


Ordinarily there are three stages at which a Court can enquire into the question 
whether a plaint or appeal has been properly valued. They are: (a) Before the 
registration of the plaint or appeal. In such cases it will be open to the Court to 
review, correct and further review its decision in the manner specified in section 12 (1) 
of the Act. (6) After the suit or appeal has been registered an issue on the question 
of Court-fee can be raised by the defendant or respondent and the Court should 
decide the matter. In such cases the decision will be binding on the Court that 
rendered it unless a fresh decision is asked for by the Court-fee Examiner. (c) On 
the objection of Court-fee Examiners under section 18 of the Act, when a decision 
has been given on the report of the Court-fee Examiner no further review or recon- 
sideration is possible except by an appellate Court under section 12 (4) of the Act. 
A decision given under section 18 (2) of the Madras Court-fees and Suits Valuation 
Act, 1955, will be final so far as that Court is concerned. In the absence of a 
statutory provision expressly enabling the Court to review its decision, a decision 
on the question of Court-fee once given will be binding on the Court which gave 
the decision, at all subsequent stages. 


S. V. Venugopalachari, for Petitioner. 
The Government Pleader, for Respondent. 
RM. Petition allowed, 


38. 


Rajagopalan and Ramachandra Iyer, F7. Rajagopala Chettiar v. 
X 6th May, 1960. Sina Ana Sheikh Rowther. 


S. T. A. No. 4 of 1957. 


Madras Agriculturists Relief Act (IV of 1938), section 9-A and Madras Estates Land 
(Abolition and Conversion into Ryotwart) Act (XXVI of 1948)—Applicability of scaling 
down provisions of the former Act to compensation amount deposited with the tribunal under the 
latter Act. 


Section g-A of the Madras Agricultursts Relief Act, 1938, would apply only 
to a case where the mortgagor seeks to redeem the mortgage. A right of redemption 
is an incident to a subsisting mortgage and could exist only so long as the mortgage 
on the property remains. In a case where the mortgage property had been taken 
oyer by the Government under the Madras Estates Land (Abolition and Conversion 
into Ryotwari) Act, 1948, no question of redemption of the mortgage property could 
arise. Therefore where an erstwhile mortgagor applies for payment out of the com- 
pensation amount after making provision for payment to the mortgagee of the 
estate, no case of redemption can arise and section g-A of the Madras Agriculturists 


Relief Act could not be applied and the debt cannot be scaled down. ; ° 
K. Parasaran, for Appellant. ° 
T. R. Srinivasan, for Respondent. 
R.M. — Appeal allowed, 
Anantanarayanan, F. Govindaraja Iyengar v. Petha Ponnan. 
7th May, 1960. A. A. O. No. 10 of 1959. 


Judicial Officers Protection Act (XVIII of 1850), section 1—Scope of. 


The immunity given by section 1 of the Judicial Officers ’ Protection Act, 1850, 
to Judicial Officers against being sued in respect of acts done by them in their 
capacity as such officers is no doubt absolute. But that does not imply that higher 
agencies in administrative control of the Judicial Officers or Court concerned, may 
not take cognisance of their conduct and deal with him, It is only the party that 
is prevented from seeking redress through Court by canvassing tne motive of the 
Judicial Officer who acts in his judicial capacity. 


D. Ramaswami Ayyangar and P. R. Varadarajan, for Appellant. 
M. Srinivasagopalan, for Respondent. 


R.M. —— Appeal allowed. 
Balakrishna Ayyar, F. Lokambal Achi v. Srinivasa Pillai, 
goth June, 1960. A.A.A, O. No. 51 of 1959. 


Civil Procedure Code (V of 1908), section 144—Restitution—Principle of—Money 
deposited in Court in pursuance of decree—Decree reversed on appeal—Basis of restitution. 


Where money is deposited into Court or is paid over to the decree-holder in 
pursuance of a decree and that decree is reversed or altered in appeal, the principle 
of restitution requires that the judgment-debtor should be placed in the position 
which he would have occupied if the original decree had not been passed, że., the 
loss occasioned to him by being deprived of the use of the money whch he paid over 
to the decree-holder or deposited into Court. This will be the interest on the money 
deposited or paid over by him. But where the deposit in Court has been made sub- 
ject to conditions which the decree-holder may be unable or unwilling to comply 
with, then he would not be liable to pay any interest by way of restitution. 


T. Munuswami Reddi, for Appellant. 
J. R. Gundappa Rao, for Respondent. 
R.M. Appeal allowed. 


‘ i) . 


[Supreme ČouRrrT.] 


B. P. Sinha, C-7., J. L. Kapur, P. B. State of Madras d. 
` Gajendragadkar, K. Subba Rao and Noor Mohd. & Co. 
K. N. Wanchoo, JF. G. A, No. 38 of 1959. 


12th August, 1960. 


Madras General Sales Tax Act (IX of 1939), sections 3 and 5, clause (vi)—Rule 
16 (5) of the Turnover and Assessment Rules, 1939—Aritcle 14 of the Constttution—Un- 
licenced dealer. 


A dealer in Madras State could not claim exemption from payment of sales 
tax on the turnover of skins and hides unless he had obtained a licence as laid down 
in,the rule. Since the respondent-company had failed to obtain such a licence in 
respect of the years.1952-53, the Court held that the order of Sales Tax Authority 
assessing it was legal and proper. 


. ‘The general rule is taxation at multiple points on the total turnover of the 
dealer, but in the case of certain specified articles a departure has been made and 
ta at a single point is leviable provided certain conditions and restrictions as to 
licence which are envisaged in section 5 and laid down in rule are complied with. 
Rule 16 (5) of the Turnover and Assessment Rules is not ultra vires,” 


R. Ganapathi Ayyar, for the Appellant. 
C. K. Daphtary, Solicitor-General of India, for the Respondent. 


G.R. — Appeal allowed. 
[Supreme Court.] 

B. P. Sinha, C.F., S. J. Imam, A, K. Director of Rationing and Distri- 

Sarkar, K. N. Wanchoo and F. C. Shah, FF. bution v. Corporation of Calcutta. 

16th August, 1960. Cr. A. No. 158 of 1956. 


Calcutta Municipal Act, section 386—Jmmunity of Government from liability for certain 
offences and under certain statutes— King can do no wrong’—Applicability. ` 


“The immunity of the Government from the operation of certain statutes, and 
particularly statutes creating offences, is based upon the fundamental concept that 
the Government, or its officers, cannot be a party to committing a crime analogous 
to the ‘ prerogative of perfection’ that the ‘ King can do no wrong.’ Under the 
Constitution, all laws in force before the commencement of the Constitution “‘ shall 
continue in force.” The phrase “laws in force” meant not only statutory law, ‘but 
also custom or uasage having the force of lJaw.and as such “includes the Common. 
Law of England, which was adopted as the law of this country before the Consti- 
tution came into force.” Under the Common Law the King was not bound by a 
statute unless “ he is expressly named or is bound by necessary inplications.” The 
sovereign Government of the State had not been expressly included within the ambit 
of the statute, nor was there any indication to include it within the purview of the 
Act by necessary implications. In the absence of any indication to the contrary, 
apparently this department of the Government was discharging the elementary 
duty of a sovereign to ensure proper and equitable distribution of available foodstuffs 
with a view to maintaining peace and good Government.” 


S, M. Bose, Advocate-General, West Bengal, for the Appellant. 
N. G. Chatterjee, for the Respondent. 


GR. —— Appeal allowed, 


e 
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[Supreme Courr.] 


S.K. Das, M. Mdayatullah and F.C. Zoraster Co. v. Commissiner of Income-tax. 
Shah, JF. G. A. No. go of 1958. 
17th August, 1960. 


Income-tax Act (XI of 1922), section 64 (4)—Jurisdiction of the High Court. 


If the Tribunal has to make a fresh enquiry leading to the admission of fresh 
evidence on the record, then this direction offends against the ruling of this Court 
in the case of Fehangir Vakil Mills, (1960) 1 S.C.R. 249. If however the direction be 
interpreted to mean that the Tribunal in giving the finding must confine itself to the 
facts admitted and or found by it then deen cannot be described as in excess 
of the jurisdiction of the High Court. It would have been better if the High Court 
had given directions confined to the record of the case before the Tribunal ; but in 
the absence of any thing expressly to the contrary, we cannot hold that the directions 
would lead inevitably to the admitting of fresh evidence. This at least now cannot 
be done, since the Jehangir Vakil Mills case has prohibited the admission of fresh 
evidence. In our opinion the present case does not fall within the rule in the Fehan- 
gir Vakil Mills case and is distinguishable. 


Gopal Singh, for the Appellant. 
K. N. Rajagopala Shastri, for the Respondent. 


G.R. _ Appeal dismissed. 
[SupREME Court. ] 

S. K. Das, M. Hidayatullah, Das Gupta,’ State of Rajasthan v. 

J. C. Shah and N. Rajagopala Ayyangar, FF. Th. Pratap Singh. 

18th August, 1960. C. A. No, 231 of 1956. 


Police Act (V of 1861), section 15—Constitution of Indla, 1950, Article 15—Scope. 


It would be seen that it is not the case of the State even at the stage of the peti- 
tion before the High Court that there were no persons belonging to the other com- 
munities who were peace loving and law abiding though it might very well be that 
according to the State a great majority of each of these other communities were 
inclined the other way. Ifso it follows that the notification has discriminated against 
the law abiding members of the other communities and in favour of the Muslims 
and Harijan communities (assuming that every one of them was peace loving and 
law abiding) on the basis only of caste or religion. If there were other grounds they 
ought to have been stated in the notification. It is plain that the notification is 
directly contrary to the terms of Article 15 (1) and that paragraph 4 of the notifi- 
cation has incurred condemnation as violating a specific constitutional provision. 
In our opinion the learned Judges of the High Court were clearly right in striking 
down this paragraph of the notification. 


M. S. K. Shastri, for the Appellant. 
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Nemo, for the Respondent. 
G.R. —— Appeal dismissed. 
[Supreme Court.] 
B. P. Sinha, C.F., J. L. Kapur, P. B. R. L. Toshiniwal v. S. R. Alsi. 
Gajendragadkar, K. Subba Rao and K. N. C. A. No. 167 of 1955. 
Wanchoo, FF. 


23rd August, 1960. 


Transfer of Property Act (IV of 1882), section 54—Registration Act (XVI of 1 
sections 17 and 40—Righi of pre-emption. 54 gis ( af 1908), 


The right of pre-emption being a very weak right, it can be defeated by all 
legitimate methods, such as the vendee allowing the claimant of a superior or equal 
right being susbtituted in his place. s 


t 
d 


‘ at ‘ 

“ There are no equities in favour of pre-emptor whose sole object is to disturb 
a valid transaction by virtue of the rights created in him by statute. To deftat 
the law of pre-emption by any legitimate means is not fraud on the part of either 
the vendor or the vendee and a person is entitled to steer clear of the law by all 
lawful means”. “ The right of pre-emption is a weak right and is not looked upon 
with favour by Courts and therefore the Courts could not go out of their way to help 
the pre-emptor.” 


A.LR. 1939 Hag. 35; I.L.R. 16 Allahabad 34; L.R. 28 I.A. 46; L.R. 48 LA. 
475; LL.R. 35 Cal. 575; 1.L.R. 7 All. 482, considered. 

1959 S.C.R. 878: 1958 S.G.J. 1234, fallowed. 

S. N. Khardekar and A. G. Ratnaparkhi, for the Appellant. 

N. C. Chatterji, S. A. Sohont and Ganpat Rat, for Respondent No. 1. 


G.R. ——_ Appeal allowed. 
[SupREME Court. ] 
DB. P. Sinha, C.J., S. J. Imam, A. K. Universal Imports Agency v. Chief 
Sagkar, K. Subba Rao and F. G. Shah, FF. Controller of Imports and Exports. 
23rd August, 1960. Writ Petitions Nos. 123-125 of 1957. 


and 118 of 1959. 


Words and phrases—“ Things done ®°—Notification by the Chief Controllar of Imports 
and Exports, Pondicherry—Interpretation of words ‘‘ things done”’—Includes consequences 
flowing therefrom. 


“The notification enforcing the Indian laws in Pondicherry had provided that 
all Jaws “ in force in the French Establishment immediately before the commence- 
ment of the Order shall cease to have effect, save in respect of “ things done ” or 
omitted to be done before such commencement. 


The words “ things done,” when reasonably interpreted, would mean not only 
“things done”, but also the legal consequences flowing therefrom. It was held that 
the bringing of the goods into India on the basis of the relevant contracts entered 
into by the petitioners “form part of the same transaction. . . the imports were the 
effect or the legal consequences of the “things done ”, i.e., the contracts entered 
into by the petitioners with the foreign dealers. 

N. G. Chatterjee, for the Petitioners. 


H. J. Umrigar, for the Respondents. 


G.R. —— Petitions allowed. 
[Supreme Court.] 

B. P. Sinha, C.J., J. L. Kapur, P. B. Associated Hotels of India, Ltd. 

Gajendragadkar, K. Subba Rao, K. N. v. R. B. Jodhamal Kuthalia. 

Wanchoo, FF. G.A. No. 320 of 1958. 


23rd August, 1960. 

Indian Independence (Legal Proceedings) Order, 1947, Section 4 (3)—-Decree passed by the 
Fedral Court of Pakistan—Executability in India. 

Decree of the Fedral Court of Pakistan, dated 21st December, 1953, cannot be 
executed in India as a result of the provisions of section 4 (3) of the Indian indepen- 
dence (Legal Proceedings) Order, 1947, as if it had been passed by the Supreme 
Court of India. The jurisdiction of the trial Court at Lahore was not affected in 
any way by the Independence Act and the present suit (which resulted in the decree), 
did not fall within section 4 (1). 

D. N. Pritt, for the Appellant. 

«C. K. Daphtary, Solicitor-General of India, for the Respondent No. 1. 

A. V. Viswanatha Shastri, for Respondent No. 2. 


GR. ——— Appeal dismissed, 
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[SUPREME Court. ] 


B. P. Sinha, Cs7., F. L. Kapur, P. B. Vasantlal Maganbhai Sanjanwala v. 
Gajendragadkar, K. Subba Rao and K. N. State of Bombay. 
Wanchoo, FF. G.A. Nos. 147-148 of 1955. 


25th August, 1960. 

Bombay Tenancy Act and Agricultural Lands Act before amendment in 1956—Delegation 
of power. 

By Majority—Under the Tenancy Act and Agricultural Lands Act before the 
amendment in 1956 the delegation to the Government of the power to fix a lower 
rent than the maximum payable in any particular area was not unconstitutional. 

_ “ Delegation is a constituent element of the legislative power as a whole. The 
extent to which such delegation is permissible was now well-settled, and before 
such delegation is made the Legislature must lay down the policy and principle and 
must afford guidance for carrying out the said policy. 

In our opinion therefore, having regard to the legislative policy laid down by 
the Act in its preamble and in the other relevant sections to which we have referr 
and having regard to guidance which has been provided for fixing a reasonable 
rent under section 12 (3), it would not be possible to hold that the power delegated 
to the Provincial Government by section 6 (2) suffers from infirmity to exercise 
delegation ”. 

V. M. Limaye, for the Appellant. 

H. N. Sanyal, Additional Solicitor-General of India, for the Respondent. 

G.R. aan 


Appeal dismissed. 

[SUPREME Court. ] ` 
Bg P. Sinha, C.F., J. L. Kapur, P. B. Gajen- Mineral Development Ltd. v. 
dragadkar, K. Subba Rao and K. N. Union of India. 
Wanchoo, FF. G.A. No. 231 of 1958. 


gist August, 1960. 

Mines and Minerals Regulation and Development Act (LIII of 1948), section 3 (d)— 
Mineral Concession Rules as amended in 1954—‘* Mining lease? —If includes sub-lease. 

“ We see nothing in the Mines and Minerals Regulation and Development Act 
to indicate that the term ‘ amie lease’ as defined in section 3 (d) does not include 
a mining sub-lease. On the other hand, looking to the purpose and object with 
which the Act was passed, it seems to us quite clear that a sub-lease must be included 
within the term mining lease as it obviously is within the plain words of section 
3 (d). We therefore hold that a mining sub-lease after the coming into force of 
the Act and Rules is included in the term ‘ mining lease’ as defined in section 3 (d) 
and is subject to the Act and Rules.” 

N. G. Chatterjee, Sanjiv Kumar Chaudhary and Ganpat Rai, for the Appellant. 

M.-C. Setalvad, Attorney-General of India and T. M. Sen, for the Respondent 
No. 1. 


Lall Narain Sinha with R. C. Prasad, for the Respondent No. 2. 


G.R. —— Appeal dismifsed. 
[SupREME Court. ] 

B. P. Sinha, C.F., P. B. Gajendragadkar, Raja Narayan Lal Bansi Lal v. 

K. N. Wanchoo, K. C. Das Gupta and Maneck P. Mistry. 

F. C. Shah, FF. . l C.A. No. 268 of 1959. 


gist August, 1960. 
Companies Act (VII of 1913), sectlons 137, 138 and 140, Companies Act (I of 1956), 
sections 239, 240, 645 and 646—Consitution of India (1950), Articles 14 and20. 
Provisions in the old enactment (Companies Act, 1913) enabling the Central 
Government to appoint Inspectors were similar to such provisions in the new Act 
(Companies Act, 1956). Section 646 of the new Act kept alive the appointment of 
the Inspectors made under the old Act. . 
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Considering the po of Article 20 (3) of the Constitution the right under 
it.could be availed of only if the pending proceedings “‘ are of a criminal nature 2?’ 
and are instituted or continued before a Court of Law. The investigation carried on 
by Inspectors was no more than a fact finding commission. 


Sections 239 and 240 of the Companies Act, 1956, are not discriminatory and 
do not offend Article 14 of the Constitution as it cannot be said that the protection 
afforded to witnesses under section 132 of the Indian Evidence Act and to accused 
persons under section 161 (1), and (2) of the Criminal Procedure Code is denied 
to persons in charge of management of Public Companies as they are a separate 
class by themselves as distinct from other citizens. If they abuse their position 
and indulge in irregularities it raises problems very different from ordinary breaches 
of trust and checks and safeguards may be necessary to guard against a possible abuse 
of power. 

“ There can be no doubt that one of the objects of the Companies Act is to throw 
open to all citizens the previlege of on business with limited liability. 
Where financial interests of a large num Hest Sele are left in charge of persons 
whe manage affairs of the companies it would be legitimate to treat such companies 
and their managers as a class by themselves.” Viewed from this angle, ‘ there 
would be no difficulty in holding that either section 239 or section 240 is not 
violative Article 14 of the Constitution.” 

Cases relied upon : (1953) ee 458 : (1953) 2 M.L.J. 113 : 1953 S.C.R. 730; 
(1954) 5.C.J. 428 : (1954) 1 M.L.J. 680: 1954 S.C.R. 1077 and 1150; 1959 S.C. J. 
147 and 699 and 1950 S.C.J. 726. 

Cases considered : 69 Law. Ed. 158 ; 35 Law. Ed. 1110 ; 39 Law. Ed. 746 at 
752; L.R. (1912) 2 K.B. 251; L.R. (1932) A.C. 392. 

A. V. Viswanatha Shastri, Ganpat Rai and I. N. Shroff, for the Appellant. 

M. C. Setaload, Attorney-General of India and T. M. Sen, for the Respondent. 


G.R. _ Appeal dismissed. 
[Supreme Courrt.] 

B. P. Sinha, C.F., S.J. Imam, A. K. Baldev Singh v. 

Sarkar, K. Subba Rao and F. C. Shah, FF. Commissioner of Income-taxg 

and September, 1960. C. A. No. 317 of 1955. 


Income-tax Act (XI of 1922), sections 23 and 34—Vires—Entry 54. of List I of the 
Government of India Act, 1935. 


The appellant could be properly assessed by the Income-tax Officer, Delhi, under 
section 64 (2) because at the time of the assessment he was working at Delhi as the 
Defence Minsiter. The Court said that section 34 of the Income-tax Act was appli- 
cable to the merits of the case. It was held that the income involved in the pro- 
ceedings “ actually existed ” on the relevant date and therefore shall be deemed “‘ to 
have escaped assessment.” 


Section 23-A was enacted for preventing evasion of tax and the Court said that 
when the management of a company decides not to declare a dividend despite money 
being available it does so because it does not want to take the dividend. 


“ By providing that in the circumstances mentioned in it, the available assess- 
able income of a company would be deemed to have been distributed as dividend 
and be taxable in the hands of the shareholders as income received by them, the 
section would prevent the members of such a group from evading, by the exercise 
of their controlling power over the company, payment of tax on income that would 
have come to them. That being so, the section would be within Entry 54 of List 
I of the Government of India Act, 1935.” 


Considerations of hardship are irrelevant for deciding questions of legislative 
competence. The section creates a fictional income arising as on a specified date 
in the past and it does so for the purpose of that income being included in the income 
of tHe shareholders for assessment of their income-tax, 
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A. y. Viswanatha Shastri, Senior Advocate, (S. G. Mazumdar, with him), for the 


Appellant. ° 

C. K. Daphktary, Solicitor-General of India (D. Gupta with him), for the 
Respondent. 
G.R. —-_—— Appeal dismissed. 
[SupREME Court.] 

S. K. Das, M. Hidayatullah, K. G. Das Bhopal Sugar Industries, Ltd. v. 
Gupta, J. C. Shah and N. Rajagopala Income-tax Officer, Bhopal. 
Ayyangar, FF. ' C.A. No. 407 of 1956. 


and September, 1960. 
~ Income-tax Act (XI of 1922)—Furisdiction of the Judicial Commissioner, Bhopal, in 
setting aside the order and directions of the Appellate Tribunal to the Income-tax Offiicer under 
the Tribunal. 
~ “ The Judicial Commissioner was clearly in error in holding that no manifest 
injustice resulted from the action of the respondent in not carrying out the directions 
of the Tribunal. The refusal of the Income-tax Officer in effect was a denial of 
justice and destructive of one of the basic principles in the administration of jastice 
based as it was in this country on a heirarchy of Courts ”. 
Sanat P. Mehta, with Rajinder Narain & Co., for the Appellant. 
K. N. Rajagopala Sastri, Senior Advocate (D. Gupta, with him) for the 


Respondent. 
G.R. —— Appeal allowed. 
[SUPREME Court. ] 
B. P. Sinha, C.F., J. L. Kapur, P. B. : K. M. Nanawati v. 
Gajendragadkar, K. Subba Rao and The State of Bombay. 
K. N. Wanchoo, FF. Crl. M. P. No. 320 of 1960. 


5th September, 1960. 


Supreme Court Rules, Order 21, rule 5—Constitution of India (1950), Articles 142, 145 
and 161—Griminal Procedure Code (V of 1898), sections 401 and 426-—Power of Governor 
to suspend sentence—Limits. ; 

By Majority : 

“ It is significant that the Governor’s power has been exercised in the present 
case by reference to the appeal which the petitioner intended to file in this Court. 
On the principle of harmonious construction and to avoid a conflict between the 
two powers, it must be held that Article 161 does not deal with the suspension of 
sentence during the time Article 142 is in operation and the matter is subjudice in 
this Court. 

It was further held that the Governor could always grant full pardon at any 
time and even during the pendency of the case in the Supreme Court “ in exercise 
of what is ordinarily called mercy jurisdiction.” Such a pardon it was held, would 
completely absolve the person concerned from all punishment or disqualification 
attaching to a conviction for a criminal offence. ‘This power was held to be vested 
exclusively in the head of the executive, ‘‘ because the judiciary has no such mercy 
jurisdiction. But the suspension of the sentence for the period when this Court is 
seized of the case could have been granted by this Court itself. If in respect of the 
same period the Governor also has power to suspend the sentence, it would be 
functioning in the same filed.” 

So long as the judiciary had the power to pass the particular order in a pending 
case, “ to that extent the power of the executive is limited in view of the words of 
section 401 and 426 of the Code of Criminal Procedure and Article 142 of the Consti- 
tution.” : 

The Rules made by the Supreme Court though made under Article 145 of the 
Constitution are not mere subordinate legislation as the source of the power of this 
Court to make rules is derived from Article 142 of the Constitution. s 
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3. B. Dadachandji, for the Petitioner. 
i H. M. Sanyal, Additional Solicitor-General for India, for the Attorney-Generaf 
of India. 


H. M. Seervai, Advocate-General of Bombay, for the Respondent. 
C. B. Agarwala, Senior Advocate, Amicus curiae. 


. G.R. — Application dismissed. 
[SUPREME CouRT. | 
S. K. Das, M. Fitdayatullah, K. C. Das Smt. Shanno Devi v. Dr. Mangal Sen. 
Gupta, J. C. Shah and N. Rajagopala G. A. No. 247 of 1960. 
Ayyangar, FF. 


"ih September, 1960. 

Constitution of India (1950), Article G6—Interpretation of phrases—Migrated to the 
territory of Indla—‘ Ordinary residence.’ 

‘Migrated to the territory of India’ could only mean that the person migrating 
to India had come to the territory of India with intention to reside in India per- 
manently. There was nothing on record to justify interference with the High 
Cour’s finding that “‘ after August, 15, 1947, Mangal Sen shifted to Jullundur from 
a place in Pakistan and made up his mind to make India his permanent home”. 
It was further held that “‘ whether or not in January, 1950, he changed that inten- 
tion ” was irrelevant. 


“ Tt is not necessary that for every day of this period he should have resided in 
India. In the absence of the definition of the words, ‘ ordinarily resident’ in the 
Constitution it is reasonable to take the words to mean ‘ resident during this period 
without any serious break’. The materials on the record leave no doubt that there 
was no break worth the name in Mangal Sen’s residence in the territory of India 
from at least 15th August, 1947 till 26th November, 1949.” 

A. V. Viswanatha Shastri and N. Lall, for the Appellant. 


U. M. Trivedi and Ganpat Rai, for the Respondent. 
G.R. — 


Appeal dismissed. 
Ramachandra Iyer, F. Madura Mills Co., Ltd. v. Venkataswami. 
24th June, 1960. W. P. No. 960 of 1958. 


Industrial Disputes Act (XIV of 1947), section 33-C (2)—Benefits—If confined only 
to non-monetary benefits. 

Having regard to the scheme and object of section 33-C of the Industrial Dis- 
putes Act, 1947, the expression ‘ benefits’ in sub-section (2) cannot be confined to 
non-monetary benefits alone declared under a settlement or award but could in- 
clude cases of benefits granted in terms of money. The jurisdiction of the Labour 
Court under section 33-C to investigate and compute the benefits which the work- 
men are entitled to will therefore extend not only to benefits that are not expressed 
in terms of money, but also benefits so expressed. 


Messrs. King and Partridge, for Pettitioner. 


B. Lakshminarayana Reddy, for Respondent. i 
. — Petition dismissed. 


R.M 
Rajamannar, C.F., and Veeraswami, F. Venkatesa Kotadia v. Shanta Bai. 
goth June, 1960. C.C.C.A. No. 58 of 1957. 


Civil Procedure Code (V of 1908), section 65 and Order 21, rules 92 and 94—Con- 
firmation of sale held in execution of decree—Effect of—Necessity for—Power and duty of 
Court—Continued subsistence of decree—If necessary. 

As contrasted with the provisions of section 316 of the old Civil Procedure 
Code of 1882, under the corresponding provisions of section 65 and Order 21, rule 
94 of the present Code, the property sold in execution of a decree becomes vested 
in the purchaser on the date of the sale, though such vesting becomes effective when 
the sale is confirmed. But having regard to the fact that the vesting is on the date 
of thé sale and the continued subsistence of the decree is no longer a condition prece- 
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dent to the issue of a sale certificate under Order 21, rule 94, confirmation of 
sale under rule 92 is no long conditional upon the existence, on the date of con- 
firmation, of an outstanding decree in execution of which the sale had taken place. 
More over rule 92 of Order 21 is imperative and the Court is bound to confirm 
a sale unless it is set aside under the provisions of rules 8g to gt of Order a1. 
Cases of fraud, restitution, etc., may however stand on a different|footing and different 
considerations may apply in particular circumstances where the decree-holder 
himself is the purchaser. 
(1941) I M.L.J. 193, followed. 


Hence an execution sale in favour of a stranger auction-purchaser has got to 
be confirmed under Order 21, rule 92, Civil Procedure Code, notwithstanding 
the fact that the decree in execution of which the sale took place, had, before its 
confirmation, been modified on appeal with the result that on the date of sale the 
decree remained over-paid and nothing was due under the same. 


C. R. Rajagopalachari and B. T. Sampath, for Appellant. 


T. R. Srinivasa Ayyangar, for Respondent. . 
R.M. — Appeal allewed. 
Ananthanarayanan, F. Public Prosecutor v. Sengammal. 
26th Fuly, 1960. Crl. Appeal No. 539 of 1959. 


Prevention of Food Adulteration Act (XXXVII of 1954), Section 16 (1) (g) (1)—Butter 
as defined in the Rules—If includes butter obtained from goats milk. 

‘Butter’ as defined in the rules framed under the Prevention. of Food 
Adulteration Act, 1954, means the product prepared from the milk or cream of cow 
or buffalo or both. Hence even if there is some admixture of butter prepared from 
goat’s milk with other butter, such stuff will not fall within the definition of butter 
as defined by the rules and the sale of such stuff would not be a punishable offence 
under the Act. 

The Public Prosecutor (P. S$. Kailasam) for Appellant. 


V. Venkatesam and C. F. Louis, for Respondent. 


R.M. —_— Appeal dismissed. 
Ramachandra Iyer, J. Ramaswamy Papiah v. Ellappa Gounder. 
22nd August, 1960. C.R.P. No. 936 of 1960. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (3) (a)—Revenue 
Divistonal Officer acting under—If could grant an injuction pending proceedings initiated under 
the Act. 


An injunction, which is a preventive remedy, is granted by Courts under the 
specific provisions of the Civil Procedure Code. There is no inherent power in 
any Tribunal to grant an injunction unless the jurisdiction to grant it is expressly 
conferred by statute and such a power cannot be assumed by implication. 

Having regard to the scheme of the Madras Cultivating Tenants Protection 
Act, 1955 and the Rules framed thereunder, the Code of Civil Procedure does not 
wholly apply to the Revenue Courts acting under the Act. The Revenue Courts have 
jurisdiction to decide certain specific matters in respect of limited classes of cases. 
Though certain provisions of the Civil Procedure Code are made applicable to the 
proceedings before a Revenue Court under the Act, there is no provision in the Act 
enabling the Revenue Courts to grant injunctions. The provisions of Order 39 
of the Civil Procedure Code would not apply to cases under the Madras Cultivating 
Tenants’ Protection Act. Hence a Revenue Divisional Officer would have no 
jurisdiction to grant an injunction restraining a landlord from entering his property. 
The tenant has always got his remdy in such cases to approach the civil Courts 
for relief by way of injunction. £ 

R. Sundaravaradan, for Petitioner. 


S. Varadarajulu Naidu and V. Srinivasan, for Respondent. 


R.M. Petition allowed, 


es a 
[Suprise Court.] 


B. P. Sinha, G. F., J. L. Kapur, B.V. Patankar’ v. 
P.B. Gajendragadkar, K. Subba Rao G. G. Sastri. 


and K. N. Wanchoo, FF. G.A. No. 302 of 1955. 
8th September, 1960. i 


Mysore Rent Control Order, 1945 and 1948, sections 8 (1), DoH (2) and 46— Waiver 
and estoppel—Section 47, 144, and 151, Civil Procedure Gode (V of 1908). 


\ 

“The argument of waiver and estoppel is also devoid of force. This plea 
was based on a letter which the respondents’ lawyer sent in reply to the respondent 
asking to make arrangements to put the appellants in possession. The former’s 
reply thereto was that his client was making arrangement and as soon as he could do 
so he will hand over the possession to the appellants. This is a slender basis for the 
sustainability of the plea of waiver and estoppel. There is no conduct on the part 
of the respondent which has induced the appellants to change their position or has 
in any way affected their rights and the plea of non-executability which has been 
taken is based on statutes; and against statute, there cannot be an estoppel, This 
ground taken by the appellant is equally unsound and must be rejected. 


The contention raised that ignoring sections g (1) and 16 of the 1948 Mysore 
House Rent Control Order is no more than an- error in the exercise of jurisdiction 
does not appear to be sound because those sections are a fetter on the executability 
of the decree and not purely an error in the exercise of the jurisdiction. In the 
present case the two sections mentioned above were a restriction on the power of 
the Court to execute the decree and therefore this arguments must also be rejected. 


S.A. Gopalrao, for Appellants. 
Mirle N. Lakshminaranappa, for Respondent. 


G.R. — Appeal dismissed, 
[Supreme Courr.] 

B. P. Sinha, C.F., F. L. Kapur, Andhra & Maharashtra Transport v. 

P. B. Gajendragadkar, K. Subba Rao, State of Andhra Pradesh. 

and K. N. Wanchoo, FF. W.P. Nos. 72, 76, 87, & 93 to 104, 

8th September, 1960. 217 to 233 all of 1960. 


Motor Vehicles Act (IV of 1939), Chapter IV-A, section 68-C—Vires and validity of. 


The impugned provisions of Chapter IV-A, section 68-C of the Motor Vehicles 
Act were not violative of the petitioners’ fundamental rights of property. These 
provisions were a reasonable classification and restrictions on the petitioners’ 
rights. 

“ State can always provide more well equipped buses, give better amenities 
to the travelling public, keep regular timings, repair or replace damaged buses in 
emergencies.” When the legislature makes a classification in the context of things 
between a: State transport undertaking and others, “ we cannot say that there is 
no reasonable basis for such a classification. The legislature made a sincere attempt 
to protect, as far as possible, individual rights from the arbitrary acts of the execu- 
tive.” i 

Chapter IV-A having been held to be constitutionally valid, the “ procedure 
laid down for implementing it cannot, in our view, be said to be unreasonable.” 
The note relating to the frequency of the services appended to the schemes however 
was void and must be deleted. 


A. V. V. Shasiri, for Petitioners. 
- The Advocate-General, Andhra Pradesh (D. Narasaraju), for Respondents. 
T. M. Sen, for State of Maharashtra. 
~ GR, —— Petitions dismissed. 
M-NRG ` ; ; 2 
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[Suereme Courr.] 
°S. K. Das, M. Hidayatullah, State of Orissa. v. 
E. C. Das Gupta, 7. C. Shah and Ramnarayandas. 
N. Rajagopala Ayyangar, JJ. G.A. No. 61 of 1959. 


8th September, 1960. 

Constitution of India (1950), Article 311 (2)—Scope—Probationer—Order discharging 
—If dismissal, 

“ The inquiry against the respondent was for ascertaining whether he was fit 
to be confirmed. An order discharging a public servant, even if a probationer, 
in an inquiry on charges of misconduct, negligence, inefficiency or other disqualifica- 
tion, may appropriately be regarded as one by way of punishment, but an order 
discharging a probationer following upon an inquiry to ascertain whether he should 
be confirmed, is not of that nature.” 


“ We have carefully considered the evidence and the authorities to which our 
attention has been invited and we are definitely of opinion that the High Court 
was in error in holding that the order discharging the respondent from service 
amounted to dismissal which attracted the protection of Article 311 (2) of the Consti- 
tution.” ° 


D. N. Mukharji, for Appellant. 
Nemo, for Respondent. 


G.R. —— Appeal allowed. 
[Supreme Court.] 

S. K. Das, M. Hidayatullah, Bullion & Grain Exchange Ltd. v. 

J.C. Shah and N. Rajagopala Ayyangar, FF. f State of Punjab. 

13th September, 1960. G.A. No. 123055. 


Punjab Forward Contracts Tax Act of 1951—Votd and unconstitutional—Gambling— 
Test—Entry 62 of the State List. . 


‘When two parties enter into a formal contract for the sale and purchase of 
goods at a given price and for their delivery at a given time, it may be that they never 
intend an actual transfer of goods at all but they intended only to pay or receive 
the difference according as the market price varied from the contract price. When 
such is the intention it has been held that that is not a commercial taxation but a 
wager on the rise or fall of the market, which comes within the connotation of “ gam- 
bling.” “But, it is well nigh impossible for any taxing authority to brand a parti~ 
cular forward contract as a wagering contract nor is it to be expected that any 
party on whom the tax is sought to be levied, will voluntarily disclose that in the 

articular contract, or in a number of contracts, the intention was not to deliver the 
goods but only to pay or receive the difference in price.” The words “ forward 
contract ,”’ as defined in the Act, did not set out all the elements which were neces 
sary to render a contract a wagering contract and so the impugned legislation to 
tax forward contracts as defined did not come within Entry 62 of the State List. 


N. C. Chatterjee, for Appellant. 
The Advocate-General, Punjab (S. N. Sikri) for Respondent. 


G.R. tetas Appeal allowed, 
Rajamannar, C.J., and Veeraswamt, F. Khalilur Rahman v. Syed Hussain, 
- yth May, 1960. C.R.P. No. 634 of 1957. 


Civil Procedure Code (V of 908), section 95—Scope and applicability—Claim for 
damages for wrongful attachment before judgment—When could lie. i 

It is no doubt true that the setting aside of the order of attachment which is 
alleged to have been obtained on insufficient grounds is not an essential prelimin 
to the grant of compensation under section 95 of the Civil Procedure Code. But 
when an order of attachment so obtained has been made absolute after hearing 
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the parties, it would mean that according to the Court the application for attach- 
ment was made on sufficient grounds and if that order has become final, it will rlot 
be open to the same Court on a subsequent application under section 95 of the Civil 
Procedure Code to hold the contrary. So long as the prior binding order of attach- 
ment, which has been allowed to become final, is not set aside either by appeal 
or review or otherwise, an application under section g5 of the Civil Procedure Code 
cannot be allowed on the ground that the order has been procured on insufficient 
grounds. This is really a case of applying the principle of the rule of res judicata 
embodied in the Civil Procedure Code, which may not however in terms apply. But 
where the order of attachment that has become final is only ex parte and there is no 
final order on the merits and after considering the objections of the defendant then 
it will not be equitable to apply the above rule. 


A.LR. 1923 Mad. 352, (1943) (1) M.L.J. 732 and 67 M.L.J. 448, Ref. 
T. L. Nagaraja Rao, for Petitioner. 
M. R. M. Abdul Karim, for Respondent. 


R.M. Appeal dismissed. 

« 
Balakrishna Aiyar, F. Veeraswami Reddy v. Kanakammal. 
, 21st June, 1960. C.R.P. No. 709 of 1959. 


Limitation Act (IX of 1908), sections 9 and 13—Scope of-—Mode of computing the 
period of limitation. 

The proper way of reading sections g and 13 of the Limitation Act for pur- 
poses of ascertaining whether a suit is in time or not, is to first compute the interval 
between the date when the cause of action arose and the date when the suit was insti- 
tuted. From this interval the time during which the defendant has been absent 
from India could be deducted by virtue of section 13 of the Limitation Act. If the 
resultant period does not exceed the time specified in column 3 of Schedule I of the 
Limitation Act the suit would be in time. 


LL.R 6 Bom. 103, dissented from. 
LL.R. 8 Bom. 561 and J.L.R. 4 All. 590, referred. 


M. Srinivasachari and V. Rainam, for Petitioner. 
R. D. Indrasenan, for Respondent. 


R.M. E Petition dismissed. 
Rajagopalan, F. Parasatti Ammal v. Kuppuswami Iyengar. 
14th July, 1960. ' W.P. No. 50 of 1960. 


* Madras Cinemas Regulation Act (IX of 1955) and Rules framed thereunder—Rule 101 
(1)—Space all round—Scope of requirement. 

Considering the scheme of Rule 101 (1) of the rules framed under the Madras 
Cinemas Regulation Act, 1955 and also the object underlying that rule, the require- 
ment of the rule would be satisfied if factually the land around the cinema-shed was 
vacant, so that if necessity arose people could escape into that vacant land from the 
shed without any real obstruction. The requirement of vacant space of twenty 
yards all round a cinema is a measure of safety in times of emergency like fire. The 
rule itself contemplates that the vacant land may belong to the licensee or to others 
and there is nothing in the rule which implies that the public should be able to use 
the land around as of right. 

R. Sundaralingam, P. S. Sarangapani Ayyangar and Kumari Maithrayi Ramadurai, 
for Petitioner. 

The Additional Government Pleader (M. M. Ismail) and K. Parasaran, for 
Respondent. ' 

"RM, a% e i Petition dismissed, 
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Srinivasan, J.. Kapainthi Rao v. Balakrishna Menon. 


14th July, 1960. C.R.P. No. 1093 of 1959. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7-A (4)— 
Procedure to be followd. 4 


It is no doubt true that under section 7-A (4) of the Madras Buildings (Lease 
and Rent Control) Act, 1949, before action is taken under that sub-section it is the 
duty of the authority concerned to give due notice to the tenant to show sufficient 
cause why such an order should not be made. But where on an earlier occasion 
in the proceedings the tenant has been directed to pay the arrears which were overdue 
and the order was not complied with, it lay upon the tenant, if he desires to avoid 
an order for taking proceedings under section 7-A (4) of the Act, to appear before 
the Court and show cause why such an order should not be made. 


(1956) 1 M.L.J. (N.R.C.) 33 referred and explained. 
Messrs. Pais, Lobo and Alvares, for Petitioner. 


e 
K. Srinivasan, K. Shanmugham, P. Viraraghavalu and P. Venkataswamt, for 
Respondents. s 


R.M. — Petition dismissed. 
Rajamannar, C.F. and Veeraswami, F. Varma v. Mettur Industries Ltd. 
21st July, 1960. W.A. No. 115 of 1958. 


Industrial Disputes—Labour Court or Tribunal—Scope of powers—If could go behind 
the Standing Orders and terms of contract. 


When a dispute between a workman and his employer regarding the termination 
of his services has developed into an industrial dispute, the matter is no longer con- 
fined to the limits of contractual rights of parties. Having regard to the object of 
adjudication of industrial disputes it is inherent in the nature of things that a labour 
Court or tribunal should have jurisdiction to investigate and adjudicate upon the 
larger issues unfettered by considerations of contractual rights between the parti- 
cular workman and the employer. Whether the dispute arises out of dismissal 
from service on account of misconduct or termination of service simpliciter under 
the contract, if such termination is the subject-matter of an industrial dispute re- 
ferred to for adjudication the tribunal will be well within its jurisdiction to deal with 
it in order to find out the propriety or otherwise of the order of termination of service 
irrespective of the fact that such termination was in conformity with the terms of 
the contract of service. 


B. Lakshminarayana Reddy, for Appellant. 


Messrs. King and Pariridge and The Additional Government Pleader (M. M. 
Ismail), for Respondents. 


R.M. ——_ Appeal allowed. 
Veeraswami, J. Ramiah Nandiar v. 
22nd July, 1960. Sri Swaminathaswami Devasthanam. 


S.A. No. 355 of 1958. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 29 
(1) and 93— Jurisdiction of Commissioner— Jurisdiction of Civil Court to decide—Validity 
of order. 

The procedure prescribed under section 29 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951, has to be strictly followed by the Commis- 
sioner before according sanction under section 29 (1) of the Act. If the require- 
ments of the Proviso as to notification, etc., is not followed the Commissioner will 
have no jurisdiction to make an order under sub-section (1). 


. Where an order has been made in conformity with section 29 (1) of the Act it 
may not be open te the Civil Court to go into the merits of the order and decide 
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about its propriety or otherwise. But it will be competent for the civil Court to 
see whether the power has been exercised in conformity with the provisions of thè 
Act conferring such power. If the requirements of the statutory provisions have 
not been followed the order will be one without jurisdiction and as such void. The 
mere fact that an appeal has been provided for to a departmental authority will not 
bar the jurisdiction of the civil Court to find whether the requisities tor the exercise 
of the jurisdiction have been complied with. Neither sub-section (4) of section 29 
nor section 93 of the Act is a bar to the civil Court’s jurisdiction to decide whether 
an order made under section 29 (1) of the Act is in compliance with the require- 
ments of the Proviso to that sub-section. 


(1952) 1 M.L.J. 35, followed. 
K. S. Desikan and K. Raman, for Appellant. 


V. Krishnan and P. Viraragavan, for Respondents. 


RM on Appeal allowed, 
Ramachandra Iyer, F. Subbiah v. Champaka . 
28h July, 1960. A.A.O. No. 76 of 1959. 


Civil Procedure Code (V of 1908), Order 6, rule.17—Power of Court to allow amend~ 
ment —Test to decide whether amendment should be allowed—Suit in ejectment—If could be 
amended into one for redemption of mortgage. j 

The powers of a Court to allow amendment of pleadings under Order 6, rule 
17, Civil Procedure Code, are wide and larger powers are confirmed on Courts to 
allow amendments except that one distinct cause of action cannot be substituted for 
another by an amendment. In deciding whether an amendment could be allowed 
or not the test is not to see whether the suit of one character will be changed into 
one of another character, but to see whether the cause of action and the subject- 
matter of the suit would be changed by the amendment. A suit for ejectment and 
possession can be converted into one for redemption so long as the cause of action 
for both the reliefs would be the same and the subject-matter of the suit would also 
be the same, viz., the mortgaged property. 


(1955) 1 M.L.J. 5, followed. 
K. S. Sankara Ayyar and N. A. Noor Mohammad, for Appellant. 
P. Ananthakrishna Nair, for Respondent. 


R.M. — Appeal dismissed. 
Ramachandra Iyer, F. Woodbriar Estate by its Management v 
28th Fuly, 1960. Workers of Woodbriar Estate. 


W.P. No. 457 of 1959. 


Industrial Disputes Act (XIV of 1947)—Jurisdiction of tribunal under—Disciplinary 
action against employees—Scope of interference by tribunal. 

It is now well settled that an Industrial Tribunal, while adjudicating on an 
industrial dispute relating to the dismissal of a workman for misconduct, is only to 
satisfy itself that the management has come to a decision in a bona fide domestic 
enquiry. Except in cases of want of good faith, victimisation or unfair labour prac- 
tice, violation of principles of natural justice or perverse or baseless decision, the 
judgment of the management will not be interfered with. 


The Industrial Disputes Act does not prescribe any procedure for the manage- 
ment to follow in a domestic inquiry for investigating misconduct of its employees. 
The only obligation of a person conducting the enquiry is that he will have to act 
according to the rules of natural justice. Though perhaps it may be advisable to do 
so, there is no obligation on the part of the employer conducting the enquiry to 
record the evidence much less in the language known to the employee. The memo- 
randum of evidence if recorded by the employer, is ọnly intended for his own 
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cuse and he would be at liberty to make such corrections as may be necessary if 
‘hiistakes are "committed. So long as the evidence recorded is not challenged as 
incorrect or that portions have been fraudulently inserted, the tribunal cannot 
réject it as not affording proper basis for the action of the management. 


N. Govindan and S. V. Kumaraswami, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 


R.M. m Rule absolute. 
Ramachandra Iyer, F. Jawarilal Jamad v. 
28th July, 1960. S.T.A. Tribunal, Madras. 


W. P. No. 699 of 1958. 


Motor Vehicles Act (IV of 1939), section 64——Power of State Transport Appellate 
‘Tribunal to remand—Scope of. 


_» The State Transport Appellate Tribunal under the Motor Vehicles Act, gan- 
“not set aside an order of the State Transport Authority merely in the hope that some 
‘more or better materials than those existing on record would be forthcoming. ° The 
‘power of remand of the Appellate Tribunal is incidental to and consequent upon 
its setting aside the order under appeal. Unless an order of the State Transport 
Authority is held to be wrong and is set aside the Appellate Tribunal will have no 
jurisdiction to remand the case. Before there can be a valid remand of an appeal 
„the State Transport Appellate Tribunal should first be satisfied that the Appellants’ 
claims are superior to those of the person who has been granted the permit. 


The Advocate-General (V. K. Tiruvenkatachari), N. G. Krishna Ayyangar and V. 
‘Srinivasan, for Petitioners. 


i The Additional Government Pleader (M. M. Ismail), T. Chengalvaroyan, C. S. 
Prakasa Rao, P. Jayachandra Naidu and S. Mahadevan, for Respondents. 


t R.M. maea Rule absolute. 
Rajamannar, C.F. Accommodation Controller, Madras v. 
29th July, 1960. Natwarlal Davey. 


C.R.P. No. 1090 of 1960. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3 (5)—Scope 
Oof-—Rent agreed upon if parties could apply for fixation of fair rent. 


It may be that ordinarily ‘ rent ‘ will be one of the terms of tenancy agreed upon 
between the landlord and the State Government in respect of buildings taken over 
‘under section g (5) of the Madras Buildings (Lease and Rent) Control Act, 1949. 
‘But that does not mean that when once the landlord has agreed to a certain rent he 
‘is prevented from having recourse to an application for fixation of the fair rent. 
The First proviso to section 3 (5) of the Act takes out the question of rent from the 
operation of the main sub-section. The position under the sub-section is that where 
fair rent has been fixed for the building under the povisions of the Act then that is 
.the only rent which is payable even if the State Government is the tenant. If no 
fair rent has been fixed it is open to the landlord to stipulate a rent and per se there 
is nothing invalid. But it is always open to the landlord and the tenant to file an 
application for fixation of fair rent before the appropriate forum. 


(The appropriate forum in cases of requisitioned buildings pointed out. Lacuna 
in the Act (viz.) lack of provision for appeal against the orders fixing fair rent under 
‘the sub-section pointed out). 


The Government Pleader, for Petitioner. 
R.M. — Petition dismissed. 
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Ramachandra Iyer, F. : Aruna Metal Industries y. The 
3rd August, 1960. Labour Commissiener, Madrase 
: W.P. No. 554 of 1958. 

Industrial Disputes Act (XIV of 1947), section 10—Turisdiction of Labour Court to 
set aside an order of discharge of a worker-—Grounds for. 

Where the management discharges a worker from service under a basic 
error regarding his age, it is open to the Labour Court inquiring into the industrial 
dispute to direct reinstatement of the worker even though there were no mala 
Jides on the part of the management. A Labour Court could direct reinstatemenit if 
the employer’s action is vitiated by a basic error or otherwise contrary to the rule 
of natural justice. 

V. Balasubramanian, for Petitioner. 


The Additional Government Pleader (M. M. ie S. Mohankumaramangalam 
and K. V. Sankaran, for Respondents. 


R.M. — Petition dismissed. 
Ramachandra Iyer, F. Gomathinayakan v. 
8th August, 1960. Srivilliputtur etc., Kattalai Trust. 
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C.R.P. No. 1666 of 1959. 

Practice —Two suits between same parties for identical reliefs—Common judgment and 
two decrees—Appeal—Court-fee payable. 

Though two suits between the same parties were disposed of by a common judg- 
ment, so long as the suits are different and there are two decrees, separate appeals 
have to be filed from each of the decrees and Court-fee has to be paid on each of 
the appeals. 


G. Ramanujam, for Petitioner. 
A. Balasubramanian, for Respondent. 


R.M. ; —— ; Petition dismissed. 
Rajagopalan, J. Manickam v. 
18th August, 1960. W.P. No. 201 of 1960. 


Madras Village Panchayats Act (X of 1950), section 16 (1)—Disqualification under— 
When incurred, 

To satisfy the requirements of section 16 (1) of the Madras Village Panchayats 
Act, 1950, it is not enough if there is a conviction. The offence for which the 
-person has been convicted should involve moral delinquency and the sentence im- 
posed following the conviction for such an offence should have been one of imprison» 
ment for a period of more than six months. The conviction, sentence and the 
extent of the sentence specified under section 16 (1) should be established beore 
disqualifying a person under it. i 

G. Gopalaswami and A. S. M. Sahul Hameed, for Petitioner. 


The Additional Government Pleader (M. M. dima) , R. opalania Aryangar 
and K. Swamidurat, for Respondents. _ 


R.M. —— Rule absolute: 
Somasundaram, F. i a ` Susila, In re. 
agrd August, 1960. Crl. Appeal No. 241 of 1960: 


_ Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), sections 2 (a) 
3 (1) and 7 (1)—Applicability—“Brothsl’—Keeping a brothel or allowing Prena ti 
be used as a brothel—Proof—Prostitution in or near public place—Offence. 

- Where two girls live in a house and use the house for prostitution, and money 
is paid to one of them who goes to the bed room with the man seeking her. company; 
and the money is ultimately found on the other girl, it must be held that both of them 
are using the premises for the mutual of both of them. It is not necessary that 
the prosecution should further establish that what, is paid to one of them comes into 
-the hands of the other and vice versa. When both the girls are in the house and a man 
seekifig the company of a girl comes there and one of the girls bargains or dentands 
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Môney and one of them tells the visitor that he can have either of them-òr paynient 
ef a certain amount and the other girl is silent without protesting that she would 
bargain for herself and merely allows the first girl to bargain for her also and finally 
the offer is accepted by the visitor who chooses one of the girls and goes into the room 
with her and the money paid to the latter girl is ultimately found with the other 
girl, it is a perfectly reasonable and normal inference to draw that the house was ° 
being used for prostitution for the mutual gain of both of them, and as such a brothel 
as defined in section 2 (a) and the offence under section 3 (1) of Act CIV of 1956, 
is established beyond all reasonable doubt. 


When the pons in question is within 200 yards of a place of religious worship, 
and a nursing home and hospital, the offence under section 7 (1), is also made out 
against the girl prostitute who keeps company with the visitor. 
C. K. Venkatamanasimham, for P. N. George and K. Angappa, for Appellants. 
The Public Prosecutor (P. S. Kailasam), for the State. _ 


P.R.N. — Appeal dismissed. 

. Sentence confined, 

Rajagopalan, F. Valian v. Mari Samban. 
25th August, 1960. W.P. No. 557 of $958. 


Proprietary Estates Village Services Act (II of 1894), sections g and 11 (2)—Scope of. 

The normal rule of harmonious construction has to be adopted in construing 
the scope of sections g and 11 (2) of the Proprietary Estates Village Services Act, 1894. 
While section 9 permits the proprietor six weeks’ time within which to appoint 
a person to a vacancy and send notice of that appointment to the Revenue Divisional 
Officer within the prescribed time, section 11 (2) empowers the Revenue Divisional 
Officer to make the appointment himself if the notice of appointment under section 
g is not received by him within the prescribed time. Section g does not prescribe 
any time within which notice of appointment should reach the Revenue Divisional 
Officer. The six weeks prescribed under section 9 do not include within it the 
date of receipt of the notice by the Revenue Divisional Officer. The expression 
“if the notice of appointment is not received within the prescribed time” in 
section 11 (2) of the Act could only mean ‘“‘if, taking the normal means‘of com- 
munication available, notice of appointment is not received within a reasonable 
time after the expiry of the six weeks referred to in section 9 of the Act.” 


R. Venkatachalam, for Petitioner. 
The Additional Government Pleader (M. M. Ismail) and E. R. Krishnan, for 


Respondent. 

‘RIM. —— Rule absolute. 
Somasundaram, F. Venkatarathinamma v. 
26th August, 1960. Corporation of Madras. 


Crl. Rev. C. No. 618 of 1960. 
. Crl, Rev. P. No. 594 of 1960. 
Madras City Municipalities Act (IV of 1919), Schedule IV, rule ` 21 (2)—Distraint is 
èmpracticable——What amounts to. 
. Under Rule 21 (2) of Schedule IV of the Madras City Municipalities Act the 
Corporation can resort to the procedure of prosecuting a defaulter for non-payment 
of property tax only when it is established that the proceedure fof distraining the 
property of the defaulter is impracticable. It must be established by evidence that 
the distraint was impracticable and if the evidence discloses that no attempt was 
made to find out whether there were any articles of the accused available on the 
premises for being distrained, resort to prosecution of the defaulter is not valid. - 
`> G. K. Subramaniam, for Petitioner. 
T. Chengaloaroyan, for Respondent. 
The Public Prosecutor (P.-S. Kailasam), for State. 


> RM. - —— Petition ‘alowed, 
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[Supreae Courr.] 


S. J. Imam, A. K. Sarkar and Sri Narain Das v, 


Raghubar Dayal, JF. The State of Uttar Pradesh, 
14th September, 1960. ` 


Criminal Procedure Code (V of 1898), sections 195 and 476-B—Order of single Judge 
of High Court refusing to file complaint for giving false exidence—Maintainability of an 
appeal against to the Supreme Court—Appeal lies to Diviston Bench and appeal to Supreme 
Court is not sustainable. $ 


Though it is true that the decision of a single Judge of the High Court was as 
much a decision of the High Court as the decision of an appellate Bench, the Court 
constituted by the single Judge was a Court subordinate to the appellate Bench of 
the High Court in view of the artificial subordination created by the provisions of 
section 195 (3) of the Criminal Procedure Code. An appeal against the order of a 
single Judge of the High Court refusing to file a complaint against a person for giving 
false evidence is not maintainable in the Supreme Court. Under section 470-B 
an appeal lay to the appellate Bench of the High Court under section 195 of the 
Criminal Procedure Code. 


e Mohan Lal Agarwala, for the Petitioners. 
C. C. Mathur, and C. P. Lal, Advocates for Respondent No. 1. 


G.R. ae Petition dismissed. 
[Supreme Court. ] 

S. K. Das, J. L, Kapur, K. Subba Rao, Th. Manmohan Deo v. 

M. Hidayatullah and N. Rajagopala Ayyangar, F. State of Bihar. 

19th September, 1960. G.A. Nos. 273 and 274 of 1955. 


Land tenures—Government Ghatwali Tenures—Bihar Land Reforms Act, 1950— 
Bengal Regulation (XXXIX) of 1814—Acqutsition of Ghatwali Tenures. 

‘Since Ghatwalis were expressly included under the definition clauses it would 
require compelling reasons to cut down their amplitude. There were no such reasons 
and therefore the tenures of the appellants were not excluded from the operation 
of the Act (i.¢.) Bihar Land Reforms. The Act has no connection with the 
defence of India and therefore it was within the competence of the State Legislature 
to enact it. 

L. K. Jha, Advocate, for Appellants. 


Lal Narain Sinha, Advocate, for Respondents. 


G.R. — Appeals dismissed. 
[SUPREME CouRT.] 

S. K. Das, J. L. Kapur, K. Subba Rao, State of Bihar v. 

M. Hidayatullah and N. Rajagopala Ayyangar, JF. Rani Sonabati Kumari. 

20th September, 1960. G.A. No. 83 of 1956. 


Contempt of Court—Rule of Law—Duty of the Government servant to obey Court. 


“Itisofthe essence of the rule of law that every authority within the State, 
including the executive Government, should consider itself bound by and obey the 
law. It is fundamental to the system of polity that India has adopted and which is 
embodied in the Constitution that the Courts of the land are vested with the 
powers of interpreting the law and of applying it to the facts of the cases which 
are properly before them”. 


“Once an order has been passed, which the Court had jurisdiction to pass, it is 
the duty of all persons bound by it to obey the order so long as it stands, and it would 
tend to the subversion of orderly administration and Civil Government, if parties 
could disobey orders with impunity. Ifsuch is the position as regards private parties 
the duty to obey is all the more imperative in the case of Governmental authorities. 

M—NRC 
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. e 
If disobedience could go unchecked, it would result in orders of Courts 
ceasing to haye any meaning and judicial power itself becoming a mockery. 
We consider that on the facts of this case there was no justification, legal or 
otherwise, for the State Government to have rushed the notification, when its 
application to modify or vacate the order for interim injunction was pending before 
the Subordinate Court. But more than that when possibly by failure to appreciate 
their error, the notification had been published, and the propriety and legality of 
its action was brought up before the Court, the attitude taken up by the State 
Government and persisted in up to the hearing before us, has been one which we 
can hardly commend. 

“If the Government had deliberately intended to disobey the order of the Court, 
because for any reason they considered it wrong, their conduct deserves the severest 
condemnation. If, on the other hand, it was merely a case of inadvertence and arose 
out of error, nothing would have been lost and there was everything to be gained 
even in the matter of the prestige of the Government, by a frank avowal of the error 
and an expression of regret for the lapse and it is lamentable that even at this stage 
of the hearing before us there was no trace of any such attitude”. 


Lal Narain Sinha, Advocate, for Appellant. 


A, V. V. Shasiri, for Respondent. . ° 
G.R. —— Appeal dismissed. 
[Supreme Courr.] 
S. K. Das, M. Hidayatullah, K. C. Das Gupta, Anwar Khan Mehboob & Co. v. 
J. C. Shah and N. Rajagopala Ayyangar, FF. State of M.P. 
20th September, 1960. C.A. No. 234 of 1958. 


(W.P. No. 125 of 1958). 

Constitution of India (1950), Article 286—Scope—Interstate levy of sales tax. 

When goods are delivered in a State for being changed, delivery must be taken 
to have been made in that State “for the purposes of consumption ” and the goods are 
liable to sales tax in that State. The petitioners, after purchasing the tobacco in 
Bombay, subjected it to some process leading to its conversion into bidi pattis, in 
Bombay itself. According to the Court this process of conversion was sufficient to 
constitute ‘consumption for the purposes of Article 286 of the Constitution.” 

G. S. Pathak, Advocate, for Appellant-Petitioner. 

H. J. Umrigarh, for Respondents. 


G.R. —— Order accordingly. 
[SurremE Courrt.] 

B. P. Sinha, C.J., J. L. Kapur, P. B. Gajendragadkar, T. Cojee v. 

K. Subba Rao and K. N. Wanchoo, FF. U. Jormani K. Siem. 

20th September, 1960. - C.A. No. 394 of 1960. 


Government—Powers of the former Chiefs of Khasi States before the Constitution 
to dismiss servants. 


“The respondent was holding the office of Siem by virtue of his appointment in the 
first instance by the Governor and later on confirmation by the District Council and 
was thus no more than an administrative officer appointed by the District Council.” 


“The District Council had the power to appoint and remove the Siem in accor- 
dance with the terms and conditions of his appointment, and in the present case the 
Executive Committee was empowered to act on its behalf. 


The order of suspension was also upheld by the Court with the observation that 
unless there was an express provision in the contract of employment the wages of the 
respondent could not be withheld during such period. 


C. K. Daphtary, Solicitor-General of India, for Appellant. 

N. C. Chatterjee, for Respondent No. 1. 

N. Lall, for Respondent No. 2. 

G.R. _ Appeal allgwed. 
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[Supreme CouRT.] var 
B. P. Sinha, C.J., P. B. Gajendragadkar, Atiafari Tea Co. 2. 
E. N. Wanchoo, K. C. Das Gupta and F. C. Shah, FF. State of Assam and H. P. 
26th September, 1960. Barua v. State of Assam. 


W.P., Nos. 246 of 1956 & 2 of 1959. 
and C.A. Nos. 126-128 of 1958. 


Assam (Taxation on Goods Carried by Road and Inland Waterways) Act, 1954— 
na vires the Constitution of India, (1950) Articles 301 and 304-B—Article 245 of the 
constitution. 


By majority (Sinha, G.J., dissenting).—The words used in Article 301 of the 
Constitution were unambiguous, and it would be unreasonable to exclude from their 
ambit a law which restricts trade, commerce or intercourse either directly or indirect- 
ly. The provision contained in this Article guaranteeing the freedom of trade, 
commerce and intercourse embodied and enshrined a principle of paramount im- 
portance that the economic unity of the country would provide the main sustaining 
force for stability and progress and for the political and cultural unity of the country. 


° Article 304-B of the Constitution empowered the State Legislature to impose 
reasonable restrictions on the freedom of trade with other States or within its own 
territory. But such legislation must satisfy the conditions that it had received 
the previous sanction of the President and that it was in the public interest. 


N. C. Chatterjee and B. Sen, for Petitioners and Appellants. 


M.C. Setaload, Attorney-General of India and S. Lahiri, Advocate-General, 
Assam, for Respondents. 


Mahabir Prasad, Advocate-General, Bihar and S. M. Sikri, Advocate-General, 


Punjab, on behalf of their own States and on behalf of Madras, Rajasthan and 
U.P. States, for Interveners. 


G.R. . Petitions and appeals allowed. 
Ramachandra Iyer, F. Chinnamuthu v, Ganapathi. 
ath July, 1960. C.R.P. No. 848 of 1959. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3— Jurisdiction of 
Revenue Court under—Warrant for possession for failure to pay the rent as agreed upon in a 
compromise in prior proceedings—Legality. X 


The provisions of section 3 of the Madras Cultivating Tenants’ Protection Act 
enjoins on the Revenue Divisional Officer to holda summary ay ages and pass 
appropriate orders in cases when a petition is filed under the section for eviction of a 
tenant on the ground of default in payment of rent. In the absence of an applica- 
tion under section 3 (4) (a) and in the absence of an enquiry the Revenue Divisional 
Officer will have no jurisdiction to pass an order for possession against a tenant on the 
basis of a compromise agreement arrived at between the landlord and tenant in pre- 
vious proceedings which agreement went beyond the subject-matter of the proceed- 
ings themselves. The Revenue Divisional Officer will have no jurisdiction to exe- 
cute a decree which embodies terms beyond the scope of the petition itself. 


V. Krishnan and P. Vesraraghavan, for Petitioner. 
M. Ramachandran and T. V. Balakrishnan, for Respondent, 


R.M. Petition allowed. 
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Ramachandra Iyer, J. Radhakrishna Mills, Ltd. v. 
a4th July, 1960. Labour Court, Coimbatore. 
W.P. No. 487 of 1958. 


Industrial Disputes Act (XIV of 1947)—Disciplinary action by employer—Alleged commis- 
ston of offence by employee—Finding of Criminal Court—Binding nature of. 


Where an employer takes disciplinary action against an employee on the ground 
of his being guilty of a criminal offence, e.g., assault, it is the duty of the employer to 
accept and treat as conclusive the findings and orders of a Criminal Court trying that 
offence. It may be that when a prosecution for the alleged commission of the offence 
is only pending before a Criminal Court, the employer is not bound to wait for the 
decision of the Court before taking action against the employee. Though in cases of 
a grave nature it would be advisable for an employer to await the decision of at least 
the trial Court, in cases of a simple nature the employer can proceed with his own 
domestic enquiry and come to his own decision as regards the disciplinary actior to 
be taken even though a criminal case was pending, before the Court. But where once 
the Court has acquitted the person concerned of the offence charged it is the duty 
of the management to accept the same and failure to do so would clearly show that 
the employer did not act bona fide in the matter and an Industrial Tribunal wil] be 
justified in interfering with the decision of the employer terminating the services of 
the employee on the ground of disciplinary action. 


M. R. Narayanaswami, for Petitioner, 


The Additional Government Pleader (M. M. Ismail), S. Mohan Kumaramangalam 
and K. V. Sankaran, for Respondent. 


R.M. ———- Petition dismissed. 
Rajagopalan, F. Express Newspapers (P) Ltd. v. Regional 
29th July, 1960. . Provident Fund Commissioner, Madras. 


W.P. No. 563 of 1959. 


Employees’ Provident Fund Act (XTX of 1952)—Sections 8 and 15 and paragraph 28 of 
the Employees’ Provident Fund Scheme—Effect of —Recovery of the amount liable to be transferred 
—Recovery as arrears of land revenue—From whom could be recovered. 


Section 8 of the Employees’ Provident Fund Act, 1952, does not by itself impose 
any liability on an employer to pay any amount. It only provides for recovery of the 
amount liable to be transferred under section 15 (2) of the Act as arrears of land revenue 
under the Revenue Recovery Act. Section 15 (2) creates the liability to transfer 
the fund though it does not specify on whom is the liability to effect the transfer, 


On the relevant date when the provisions ofthe Act and Scheme are made appli- 
cable to any establishment the liability to transfer the assets of the provident fund is 
on the person who is then in charge of or entrusted with the management of the 
provident fund. Where an employer has transferred the provident fund to a board 
of trustees before the date of applicability of the Act and Scheme then it is the trus- 
tees that will be the authority entrusted with the management of the fund within the 
meaning of para. 28 of the Scheme and it is on them that will be the liability to transfer 
the fund under section 15 (2) of the Act. Where an employer has divested himself 
lawfully of the charge of the provident fund he is no longer under liability to transfer 
the same under section 15 (2) of the Act and the provisions of section 8 cannot there- 
fore be invoked against him for recovery of the same. 


V. P. Raman, for Petitioner. 


The Government Pleader and the Additional Government Pleader (M. M. 
Ismail), for Respondent. 


R.M. — Rule absolute. 
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The Select Committee which has submitted its Report fifteen and a half months 
after the Amending Bill was referred to it, has done a good job and produced a 
comprehensive, well reasoned and valuable document which is likely to be quoted 
authoritatively in future whenever any controversy arises as to the interpretation 
of the new legislation. The Report occupies 20 pages and the Dissenting Minutes 
run to 29 pages. Some of the dissenting members have taken objections, against the 
new clauses of a far-reaching and drastic character which have been, introduced: by 
the Joint Select Committee. The view of these dissenting members is that.usually 
a Select Committee should confine itself to making such changes as dre incidental 
or relevant to the clauses of the Bill unless the terms of reference to them. include 
making recommendations outside the clauses of the Bill as well. These new propo- 
sals, it should be noted, have not been considered by the interests concerned, nor have 
they been put before the witnesses who gave evidence before the Joint Select Corn- 
mittee. So far as this technical objection is concerned it should be remembered 
that the Joint Select Committee which sat on the parent Bill which became the 
Act of 1956 and which included such eminent lawyers as Mr. N. C. Chatterjea also 
introduced many changes of a far-reaching character and therefore the present Joint 
Select Committee has precedent to support the method it has adopted. Another 
aspect of the Bill which has come in for criticism is that here also as was the case with 
Life Insurance Business the failure of high Government officials, to use the wide and 

. drastic powers that they had under the existing law has been used as an excuse 

or argument to give still wider powers to the same system if not the same officers 
of Government. How that will improve matters itis difficult to understand. There is 
some force in this criticism because any law which ignores the human element in- 
volved in its administration is bound to be unreal and ineffective if not positively 
harmful and. mischievous. It is not the number of weapons in the armoury of.the 
enforcement officers that matters, but their timely and judicious use. : 

The Bill as it has emerged from the Joint Select Committee suffers also in some 
places from loose drafting. New section 233-A relating to special audit which will 
be considered in detail later is a striking example. 


It is gratifying to note that the Joint Select Committee has adopted some 
suggestions which the present writer made in regard to amendment of some of the 
important clauses of the Bill like those relating to when a private company is to be 
considered as the subsidiary of a foreign public company; publication of Chairman’s 
speech alone at the expense of the company in newspapers, seesawing of Company 
between status of public and private company, etc. © - . 

DEFINITIONS. 


The Committee has slightly amended the definition of ‘associate of managing 
agent’ suggested in the Bill. The amendment is somewhat complex and can be 
explained by an example. If the managing agent is company A and manages com- 
pany B and A together with its holding or subsidiary companies and the directors, 
etc., of such companies controls more than one-third of the total voting 
power in company B the subsidiary of company B jis also an associate 
of company A according to a new clause in the Bill, The Committee. has 
suggested that where company A is the managing agent also the subsidiary of com- 
pany B, which we can call company C, the subsidiary of company C is not an associate 
of company A. The Committee has attempted the difficult task of defining ‘a 
managing director with not very happy results. The definition as settled in the 
Bill and amended by the Joint Select Committee boils down to this: a director 
will not be considered to be a managing director unless-he is vested with substantial 
powers of management; doing administrative acts of a routine nature like drawing 
cheques, signing share certificates, and directing registration of transfers does not 
ambunt to exercise of substantial powers of management. The definition will not 
help Courts and businessmen much, for it is vague and use$ the word “substantial” 
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which can mean very much or very little and is very slippery and it tells us 
what does not amount to substantial powers of management and does not tell us 
what exactly is comprised in the phrase ‘substantial powers of management.’ It 
is suggested by some that if a director is paid a monthly salary and is placed in charge 
of one unit where the company’s activity embraces several units he is a managi 
director. But this definition breaks down in a case where both the conditions laid 
down by it are satisfied and still the director does nothing except signing cheques, etc. 
The present writer feels that there is not much of a mystery about a managing direc- 
tor’s functions at alland it is merelya phantom of the imagination. Sections 292 and 
293 of the Companies Act are clear pointers towards what such functions are and un- 
less a director is vested with the powers of making calls, issuing debentures, investing 
the funds of the company, making loans, selling or leasing the undertaking, remitting 
debts, etc., he is neither in law nor in fact a managing director. The Select Committee 
has also added a small rider that the managing director should exercise his powers 
subject to the control of the board. In the case of a manager one can understand 
his being subject to the control of the board. But in the case of managing agents 
and managing directors who derive their powers through the articles, control by 
the board is an empty phrase and does not have much meaning because the articles 
form the charter of rights for the managing agent or managing director an the 
control of the board must be exercised strictly within the limits of such articles. If 
the entire capital of an Indian private company is held by one or more foreign 
public companies according to the Committee the former is not a ‘ subsidiary of a 
public company’. Some improvements to the above definition might be suggested. 
The exemption should also apply where the entire capital is held by one or more 
foreign public companies and also foreign individuals and associations, for in this 
case also there is no question of Indian capital being involved and so the exemption 
should logically be given. Also where at least 75 per cent. of the capital is held by 
foreign public companies, etc., the rest of the Indian capital which is small and 
forms only 25 per cent. should be ignored and the exemption should equally apply to 
such a case also. For it must be remembered the objective of the Act is to control 
indigenous and not foreign capital, and make the former fruitful by putting it into 
the socialistic straight jacket. -Power is now given to the Central Government to 
declare an establishment engaged in processing to be a branch office. The words 
‘ carrying on’ in section 8 governs also the words ‘ any promotion or manufacture’ 
and therefore it is submitted with respect that there is no necessity for adding the 
words’ any establishment engaged in ’. 


PRIVATE COMPANY TO BECOME PUBLIC COMPANY IN CERTAIN OASES. 


This clause occupying more than two pages has been recast by the Committee. 
The net effect of the amendment can be summed up as follows :—Where the entire 
paidup capital of a private company is held by another private company or by 
one or more foreign companies public or private it is a private company. Where 
the entire paidup capital of a private company is held by a public company it isa 
public company. Where less than 25 per cent. of the paidup capital of a private 
company is held by other bodies corporate (that is public or private companies 
whether Indian or foreign) it is a private company. Where not less than 25 per 
cent. of the paidup capital of a private company is held by one or more private 
companies whether Indian or foreign the former isa private company provided: no 
body corporate is the shareholder in any of the shareholding companies and the 
pel number of members: of the former and the shareholding companies does not 
exceed 50. If any of the above conditions is not satisfied the company will become 
a public company. Within three months after becoming a public company it has 
to inform the Registrar who will delete the word ‘ Private’ in the name of the com- 
pany and issue a fresh certificate of incorporation. No resolution changing the 
name is necessary. Where a public company’s | shareholding in a private company 
subsequently falls below 25 per cent. of the paidup capital of the latter, the latter 
does not cease to be a public company, till it converts itself into a private company 
by amending its articles with the approval of the Central Government. This provi- 

sion conflicts with the first proviso to new Section 43-A (1) which says that even 
after it has become a public company the private company can continue to ' have 
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articles restricting the right to transfer shares, etc. In such a case the public compan 
can convert itself into a private company merely with the approval of the Govern~ 
ment without altering its articles. Sub-section (4) should be brought in line with 
the proviso to sub-section (1). One point is left in doubt. It is this. Suppose 
in private company X 30 per cent. of the paidup capital is held by private companies 
A, B and C and the total number of members of X, A, B and C does not exceed 50. 
X will continue to be a private company. Suppose there is an increase in the 
number of members of A with the result that the total number of members of X, 
A, B and C exceeds 50. Does X cease to be a private company? The section is not 
quite clear on this point. In sub-section (6) (b) (i) after ‘ private company’ words 
‘or would be a private company if incorporated in India’ should be added to make 
it clear. 
Riauts Issue. 


The Committee has made substantial alterations in this clause. The result 
is that if the company passes a special resolution to that effect the new shares may 
be,offered to any persons chosen by the directors and not necessarily the equity 
shareholder. Also if the company passes a resolution in general meeting that the 
shaffes may be offered to strangers and the Central Government on the application 
of the board approves of the proposal, effect can be given to the resolution. Inci- 
dentally it may be pointed out that section 81 (1-A) (b) can be condensed into ‘ if 
the company in general meeting resolves to that effect’. Otherwise it may be 
construed that for passing such a resolution, notice of meeting is not necessary for 
this clause has reproduced section 189 (1) except that part of it which releates to 
notice. Loans or debentures subject to the term that they can be exchanged for 
shares can also be offered to strangers, provided the company has passed a special 
resolution to that effect and the Central Government has approved of the same or the 
offer is in conformity with rules made by the Central Government. As suggested 
by the Viswanatha Sastri Committee Report, the section should also be made appli- 
cable where the issued capital is fully subscribed and the subscribed capital has been 
increased by the issue of new shares. (See Sastri Report, page 41, lines 1 to 9). This 
can be done by adding the words ‘ issue or’ before the word ’ allotment’ in section 
81 (1), where the word occurs for the second time. Another criticism which 
can be offered is that there is no magic in a special resolution. For, after all five 
members can form a quorum in a public company and if four of them vote for a 
resolution it is passed as a special resolution. It amounts to this that four members 
can deprive the equity shareholders of their rights. A resolution passed by one- 
third of the total voting power would afford a better safeguard for protecting the 
equity shareholders’ rights. 

DUPLICATE SHARE CERTIFICATES. 


The Committee has increased the penalty for issuing fraudulent shares certifi- 
cates. Formerly the penalty was a uniform one for the company and the officers 
concerned namely a fine of Rs. 1,000, Now in the case of the company the fine is 
increased to Rs. 10,000 and the officer is punished with Rs. 10,000 or with imprison- 
ment up to six months or both. It should be clearly laid down that the company 
should not charge more than ro per cent. of the face value of the share for 
advertising the loss in newspapers. Otherwise small shareholders would prefer to 
do without a fresh certificate rather than incur heavy costs in getting the same. 
The words ‘ Notwithstanding anything to the contrary contained in the articles’ in 
section 84 (4) are unnecessary having regard to section g which provides that the 
Act shall override articles, etc. 

ADDRESS OF REGISTERED OFFICE. 


The Committee has recommended that the address of the registered office 
should also be painted along with the name of the company on the outside of every 
place where it carries on business. 

ANNUAL GENERAL MEETING. 

“The Bill took away the power vested in the Registrar to extend the time for 

holding annual general meetings by six months. The Committee has restored 
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this power to’ the Regintrar, who however can'extend the time only by three Honn 
ahd not six mhonths. s 
ry 3 ' . Noro OF lates : 

. THe E is not in favour of increasing the period'of notice TA 21 to 28 
days: ` But it has cut down the period of Special Notice froin`28 to 14 days. Illogi- 
cally enough the Act provided’ that the company should give 21 days’ notice of the 
meeting and a member who wanted to ‘move a resolution requiring special notice 
should give: 28 days’ notice. ` This is impossible and the error has been rectified 
now. A 

s EXPLANATORY STATEMENT. 

ei ake the director managing agent, etc., holds not less than 20 per cent. 
of the paidup share capital of the company such interest i in the item of business must 
be S in the Explanatory Statement. This is a welcome relief. 


Boarp RESOLUTION UNDER SECTION 297. 


' The, Committee has recommended that board resolutions according consent 
to, contracts specified’in sectién 297 need not be filed with the Registrar as provided 
in the Bill because it will entail a good deal of expense ‘for the‘ company and would 
also throw: an undue ‘burden on the Registrars. 


MINUTES OF MEETINGS. 


u The Committee has made some changes in respect of this atter, The minutes 
have to be entered, within fourteen days of the meeting and cannot be pasted to the 
minutes book. They must be handwritten, it follows; for typing cannot be done in 
a bound book. Every page of the minutes book must be. initialled or signed by the ` 
chairman of the meeting; etc. The original clause in the Bill provided only for 
signing and not for initialling. The Committee has now made a distinction between 
board minutes and minutes‘of general meetings. The former can be signed by the 
chairman of the, meeting or the chairman of the next meeting. The latter can be 
signed.only by the chairman: of, the meeting and:in the case of his death, etc., by a 
director, duly authorised to sign. The last page of thé minutes must be signed by 
the chairman of the meeting, etc., and signed., 


+ Bm, er a EE or CHAIRMAN’S SPEECH. 


‘The Bill provided that the chairrnan’s' speech could'not be published at the 
expense of the’ company unless it was accompanied by a summary of the proceedings 
of ‘the general meeting. The Committee think that the chairman’s, speech serves 
a useful purpose because it is of interest’ not only to the shareholders, but also 
to the public and the Government and therefore it should be published separately 
at the expense of the company without being arcompanied by a summary of the 
inact ae of the general ‘meeting. 


DIVIDEND. 


` The Committée has made drastic alterations in this clause. Dividends can be 
paid only out of profits of the company for the current year or previous years, which 
remain undistributed, after providing for depreciation in the manner laid down by the 
clause. .Some elbowroom i is now left as to the method of calculating depreciation. 
It can be calculated as per section 350 ; or. where no rate of depreciation is laid 
dówn by the Tnconie-tax Aét or. Rules made thereunder, on such basis as may be 
approved by the Central Government by any general order published in the Gazette 
or-by. any psecial order. The above rule as to provision for depreciation is hedged 
in'with a number of exceptions. In respect of financial years which fall before the 
„commencement of the Amending Act and out of whose profits dividend is paid, 
no provision for depreciation need be made.: The phrase ‘ financial year falling 
before the-commencement of the Arhending Act’ is somewhat'ambiguous. Suppose 
the Amending, Act comes into force'on 1st April} 1961. Suppose the financial year 
of the company is the calendar year. Does the calendar year 1961 fall before the 
commencement of the Amending Act? In one sense it does because it commences 
before the coming into force of the Amending Act. But another interpretation 
would be that thé calendar year must end beforé the commencement of the Act in 
order that the former may fall before the commencement of the Amending Act, 
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This doubt must be cleared. Again the Central Government may in public interest 
allow a company to declare dividends without making provision for depreciation. 
If the dividend is declared out of the profits of financial years which fall after the 
commencement of the Amending Act provision for depreciation has to be made 
and loss incurred in those years must be made good before declaring dividend. 
Proviso (a) to clause (1) is really unnecessary in view of Proviso (c) to clause (1). 
One can infer that losses incurred in finanacial years preceding the commencement 
of the Amending Act need not be made good before declaring dividends from the 
language of clause (1) (b) which refers to financial years falling after the commence» 
ment of the Amending Act. It is better to put this down in black and white instead 
of leaving it to be indirectly inferred. The amendment has left unsolved many 
knotty questions such as whether loss of fixed capital should be made good before 
declaring dividend. The law is that loss of circulating capital must be made good 
but loss of fixed capital need not be made good out of income. Even the distinction 
between fixed and circulating capital which in an abstract treatise like Adam Smith’s 
Wealth of Nations is appropriate enough may with reference to a concrete case be 
qujte inappropriate. To give an example, if one ship is lost out of a considerable 
number must all dividends be stopped until the value of the lost ship is made good 
out Of further earnings of the company ? On the one hand people put their money 
into a trading concern to give them an income and the sudden stoppage of all 
dividends would send down the value of their shares to zero and possibly involve 
its ruin. On the other hand companies cannot at their will and without the pre- 
cautions enforced by the statute reduce their capital ; but what are profits and 
what is capital may be a difficult and sometimes an almost impossible problem to 
solve. Many matters of this kind according to the judgment of the House of 
Lords in Dovery v. Cory! will have to be considered by men of business which are 
not altogether familiar tó a Court of law. Premium on the issue of shares is now 
capital. But the position is not clear as to premium on shares issued before the 
commencement of the Companies Act, 1956, which does not form an identifiable 
part of the company’s reserves, which according to section 78 (3) Proviso is not 
capital. The inference is that dividend can be declared out of such premium. 
Palmer “Company Precedents”, 17th Edn., Vol. I, pages 604-605 is of the view that 
the following are profits :—(a) Accretions to capital realised ; and though not realised 
immediately realisable and proved to exist. (b) Profits carried to reserve. (e) 
Profit resulting from the payment off by the company of its debentures at less than 
par. The following are not profits :—(a) Goodwill. (b) Where a company pur- 
chases the business of another company including the profits of that company avail- 
able for dividend all such sums become capital in the hands of the purchasing com- 
pany and cannot be distributed as dividend. The Committee has rightly deleted 
the provision in the Bill that the dividend amount must be deposited in a scheduled 
bank within fourteen days of its declaration. The time within which the dividend 
must be paid has been reduced from three months to 42 days. Penalty for breach 
of the above provision under the Bill was fourteen days’ imprisonment for the director, 
managing agent, etc., concerned, The Committee has restored the penalty of seven 
days’ imprisonment in the Act. : 


INSPECTION OF BOOKS OF ACCOUNT. 

The Bill gave the Registrar also power to inspect the books of account in addition 
to the directors. The Committee has provided that any officer of Government 
authorised by the, Central Government shall also be entitled to inspection if in the 
opinion of the Registrar or such officer sufficient cause exists for such inspection. 
A slight discrepancy between the Report and clause 59 as settled by the Committee 
may be pointed out. The Report (page xiii) refers to the opinion of the Central 
Government while clause 59, sub-section (4), Proviso refers to the opinion of the 
Registrar or officer. Penalty for breach has been enhanced by the Committee 
by providing for imprisonment up to six months in addition to fine. Offence is 
not punished unless it is wilful. The Committee has added the managing director 
to the list of persons who are punished for failure to take reasonable steps to secure 
confpliance with the section. 

t LLR. (1901) A.C. 477. 
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. Prorrr AND Loss‘AcoounT. |° 2: fo o'o 
| This must tbe made up as recommended ‘by ‘the Committee up to a date not 
preceding the date of the annual general meeting by more than six months. For- 
merly the account could precede ‘the date-of the annual general meeting by nine 
months. The principle is stale accounts are no better than no accounts, 
BALANGE SHEET., | ‘ 

The Committee has recommended that the balance sheet can he drawn up 
according to Schedule VI, Part I or in such other form ‘as may be approved by the 
Central Government either generally or in any particular case. Progressive com- 
panies are therefore free to adopt the latest techniques in the presentation of accounts 
developing in Western countries. The balance sheet of a private company can be 
inspected by non-members but the profit and loss account can be inspected only 
by members. If both are filed together with the Registrar. non-members will be 
enabled to inspect the profit and.loss account. To prevent this the Committee 
has recommended that the two documents should be filed pene with the 
aaa . 
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Sreoar AUDIT. + 

Where the affairs of any cornpany are not managed in accordance wh sound 
business principles or prudent commerċial practices or where it is managed in a 
manner likely to cause damage to’ the particular industry or the financial position 
of the company is such as to endanger its solvency the Government can appoint a 

chartered accountant in practice or not or the auditor of the company to conduct 
a special audit of the company. The special auditor will make his report to the 
Government and the Government can take’action on the Report under the provi- 
sions of the Companies or any other Act. Any person who is ordered by the Govern- 
_ment to furnish information to the special auditor if he fails to do so is punished 
`` with fine up to Rs. 500. The expenses. of the special audit can be ‘recovered from 
the company as an arrear of land revenue. Such in brief are the provisions of the 
above Draconian law which can -be termed vague, purposeless and unwarranted. 
The Government under the existing law can ‘on the report of an inspector under 
section 241 of the Act either prosecute the offenders or apply for winding up or an 
order under section 397 or sue for recovery of damages for fraud or the property 
which has been misapplied, etc. There are certain safeguards provided for the 
procedure of inspection, namely, it can be on the application of at least two hundred 
members, etc. It is not known whether the intention of the new provision is to 
bypass the salutary restrictions contained in-section ‘235 by brandishing ‘ special 
audit’. Both the Report of the special auditor as also the decision of the Govern- 
thent to order special audit are ex parte and the company is not allowed to make 
representations against them. This runs contrary to the principles of natural 
justice. Again the special audit can be ordered if the Government is of the opinion 
that the conditions mentioned in the section exist. The mere opinion of the Govern- 
ment will do whether based on reasonable grounds -or not: Opinion is a milder 
word compared to satisfaction. Satisfaction must be objective and can be scrutinised 
by the Courts as was held by the House of Lords (some Law Lords) in. the Liver- 
sidge caset. It is regrettable that the trend of all legislation is to increase executive 
power (very little of it is used) offending the spirit if not the letter of Part ITI-of the 
Constitution. 

The only feeble parallel which one can find for this innovation is the. Bombay 
Co-operative Societies Act, 1925 and the Rules thereunder. If asa result of inquiry 
held under section 43 (on the application of one-third of the members) or an inspec- 
tion undersection 44, the Registrar of Co-operative Societies thinks the audit arranged 
by the society is seriously defective he can order an official auditor to. audit the 
accounts of the society. Unless something is wrong with the company a roving 
audit intended to fish out some thing fishy is. less than fair to the company. The 
provision in couched’in very loose and popular language which Courts may find it 
difficult to interpret. ‘Prudent commercial practice’, is a very slippery term. 
Commercial practice varies from industry to industry and from one region to another, 


1. Liversidge v. Anderson, LR. (1942) A.C. 206. 
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‘Prudent’ is also a word very difficult to define. To one businessman pruden 

may consist in appointing those connected to him by caste or political bonds. 
Another may think differently. What is likely to cause serious damage to the 
industry in which the company is engaged is something about which an astrologer 
rather than a lawyer or commercial man is more competent to express an opinion. 
Again the provision draws a subtle distinction between damage to the industry 
and damage to the interesis of the industry. Only the latter falls within the section. 
The phrase ‘financial position such as to endanger solvency ’ is equally intriguing. 
That means the Government can impose its own views as to the adequacy of the 
security on which the company has made loans and shake the company’s credit 
which is the very life-breath and foundation of all business. The repercussions 
which the provision will have on business are very serious indeed. Again if the 
company is not being managed prudently why have ordinary audit and then appoint 
the ordinary auditor as special auditor or appoint another person as special auditor? 
This is baffling to the uninitiated. Again it is a fallacy to assume that the evidence 
for bad management will be found completely enshrined in the books of the company. 
It will be difficult to catalogue all the various sources oral or written pointing to 
such a state of affairs. Auditors have no doubt a vital function to perform. But 
the hew provision elevates them to the status of supermen who can work miracles. 


Again the new provision provides that the Government may take action on the 
Report of the special auditor either under the Act or the provisions of any other 
law. In this connection it may be well to remember section 616 which lays down 
that where there is inconsistency between the provisions of the Companies Act and the 
Banking Companies Act or Insurance Act or Electricity Supply Act the provisions 
of the latter will prevail over the Companies Act. That means to justify action on the 
report of the special auditor the conditions laid down by those Acts must be satisfied. 
Those conditions do not have much to do with audit. One fails to see therefore 
how special audit will facilitate taking of action under those other Acts. The last 
line of new sub-section (6) is more of a rhetorical flourish than a practical guide. 
It will be convenient here to consider the action which Government can take 
under other Acts against companies. Under section 35 of the Banking Companies 
Act the Government after an inspection by the Reserve Bank can direct the Reserve 
Bank to apply for windingup or it may prohibit the company from receiving fresh 
deposits. ‘The Reserve Bank can cancel the license of a banking company if it is 
conducting its affairs to the detriment of the interests of the depositors. Under the 
Industries Development and Regulation Act the Government can order an investi- 
gation into the affairs of an industrial undertaking which is being managed in a 
manner detrimental to public interest, etc. After such investigation it may give 
directions to the undertaking regulating the production of articles, controlling prices, 
etc. If the undertaking fails to comply with such directions the Government can 
take over the management of the undertaking. Under the Insurance Act the 
Controller can cancel the registration of an insurance company if it acts in contra- 
vention of the Act Rules, etc. Ifthe company is acting in a manner prejudicial to the 
interests of policyholders the Government can appoint an administrator. The 
Controller can also apply for winding up if the continuance of the company is pre- 
judicial to the interests of the policyholders. It will thus be seen that all the above 
kinds of action envisaged by the various Acts referred to above can be taken with- 
‘out ordering special audit. Special audit does not in any way facilitate such action 
or render the existence of conditions*laid down by those Acts superfluous. After all 
it should be borne in mind that the primary purpose of audit is to present a true 
picture of the state of the financial affairs of the company to members, creditors and 
the public. It cannot be used to justify coercive action against the company unless 
fraud or some criminal offence is made out against the company or its officers. This 
elementary principle is ignored by the new provision. The object which the amend- 
ment appears to have in view can be achieved better if the suggestion made by the 
Society of Investment Analysts to the Jenkins Committee which is currently engaged 
in suggesting amendments to the English Companies Act is accepted. It is that the 
accdunts must show the turnover wages and salaries, materials consumed, etc. We 
can also take a leaf out of the Italian. Company Law under which where there are 
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three auditorg one must be from a special register of auditors who have been in 
practice for a specified number of years and have experience in special fields like 
company director, etc. If there are five auditors two must be from the special 
register and so on. This is a better formula than that of special audit. 

Sorz SELLING AGENT. 

Where the sole selling agent is an individual the restriction placed on his term 
of office by section 204 (namely it cannot be more than 5 years at a time) does not 
apply, because section 204 applies only to firms and bodies corporate. ‘This loop- 
hole has been plugged by the Committee and under amended section 294 even an 
individual who is sole selling agent cannot hold office for more than 5 years at a 
time. Apparently individuals who had been appointed before the amending Act 
for more than 5 years will continue to enjoy their privileges. The absolute prohi- 
bition against the conversion of managing agencies into sole selling agencies has 
been watered down. Now such a conversion is possible with the approval of the 
Central Government in the case of managing agents who resign after the amend- 
ment Act and want to convert themselves into sole selling agents. If the terms of a 
„sole selling agency are prejudicial to the interests of the company in the opixion 
of the Government (it is not the satisfaction of the Government but their opmion 
which does not require such a high degree of judgment as is required for satisfaction) 
the Government can vary the terms. The Government can call for information 
regarding the terms from the company and if it refuses to furnish the information the 
Government can appoint a suitable person to investigate and report. The Govern- 
ment can also declare a selling agent to be a sole selling agent. The power given 
to the Central Government under sub-clause (4) (c) of the Bill to prohibit the appoint- 
ment of sole selling agent in any particular industry has been quietly withdrawn 
by the Committee. One of the Members of the Select Committee is of the view 
that this power has been introduced to make it easier for the State Trading Corpor- 
ation to enter by the backdoor the field of sales of the products of a particular indus- 
try. Since the provision does not apply to foreign companies the fear that they 
may appoint sole selling agents on realistic terms and capture the Indian markets 
to the detriment of Indian manufacturers is not altogether unjustified. 

MANAGING AGENTS. 

Where the managing agent is a private company every member who exercises 
not less than five per cent. of the total voting power therein is also deemed to hold 
the office of managing agent. This amendment is directed against the practice 
of managing agency companies transferring managed companies in excess of ten 
to other managing agency companies which are really in the same group and which 
manage less than ten companies each. Contracts between the company and the 
managing agent for the supply of services under section 360 require now in addition 
to a special resolution the approval of the Central Government. Loan to a ‘firm 
in which a partner is a body corporate under the same management is also prohibited 
now. Companies should keep a register showing the names of all bodies corporate 
under the same management, particulars about the loans, etc. Investments indeben- 
tures and rights shares are taken out of the percentage ceilings fixed by section 372. 

LEGAL PROCREDINGS. 

The Committee has recommended that in a criminal proceeding under section 
633 (1) the Court should not have power to grant relief from any civil liability which 
may attach to an officer in respect of default, etc. The meaning of this amendment 
is far from clear. Does it mean that for obtaining relief from civil liability fresh 
‘proceedings must be started? Or does it mean that if an officer is prosecuted he is 
debarred from claiming all relief from civil liability ? Sub-clause (2) is not a 
drafting improvement because under section 10 (2) even a District Court may be a 
‘Court’ under the Act. Assuming the intention is not to vest the jurisdiction 
under sub-section (2) in the High Court exclusively no case is made out for 
changing it. Having regard to the fact that the Bombay High- Court has held 
that sub-section (2) applies, also to criminal proceedings the new Proviso to sub- 
section (1) may cause difficulties. f 
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MR. JUSTICE SOMASUNDARAM 
os : Retiremient from Bench. 


A perfect gentleman and a good Judge—these simple. but pregnant ps 
characterise the Hon’ble Mr. Justice Somasundaram, Judge of the Madras High 
Court, who retired from service on the 15th of November, 1960, after serving’as a 
Judge for over, twelve years. Glowing tributes of sincere appreciation were paid ‘to 
the Judge the previous day, when he sat on the Bench for the last time to dispose of 
cases. r 


Born in 1900 in-holy Chidambaram in South Arcot District and educated in thë 
institutions founded by a great philanthropist—Mr,. Somasundaram has inherited 
certain qualities of head and heart. that are not given to the ordinary run of meñ: 
Hé had his early education in the Pachayappa’s High School at Chidambaram-and 
graguated ftom the Pachayappa’s College, Madras and took his Law Degree from 
the Madras Law College. Enrolled as an Advocate of the Madras High Court in 
1926, he was privileged to be associated in his work with two of the eminent leaders 
of the Madras Bar on. the Criminal Side, the late Mr. V. L. Ethiraj and the late Mr. 
Nugent Grant. Naturally his work as a lawyer was also concentrated on the Crimi- 
nal side, which experince enabled him to learn the science of human experience. 


The twelve years of his Lordship’ s tenure of office on the Bench has probably 
overshadowed many other facets of bis life. His has been a life of dedication and his 
time, energy and money has been utilised only to help the people round him—be 
they relations, friends or even strangers who were not so privileged in life. This is 
no occasion to enter into a debate over the poet’s or philosopher’s evaluation of single 
plessedness. But Mr. Somasundaram’s life of singleness has not in any way detracted 
the balanced development of the three-fold aspects of human life, body, mind and 
spirit. Pious and unostentatious he laid stress on the higher values of life. He is one of 
those rare personalities who, though in the midst of worldly surroundings, have realis- 
ed the comparative littleness of human achievements. With a traditional upbringing 
‘and self-ordained life of discipline he has outlived the ambition of display and has learnt 
to bear criticism without irritation, anger or retaliation, These great qualities of 
virtue stood him in good stead in the life he has chalked out for himself and in a path 
where people would normally have.lost their.way, he strode like a giant commanding 
respect and reverence from his friends and associates. While he held precious ‘the 
good opinions of the just, neither love of friends nor fear of foes swerved him from the 
path of duty. His life is an excellent synthesis ‘of the ancient and modern and is an 
example to those, especially of the younger generation, who think that our traditional 
concepts of life based on dharma cannot go hand in hand with modern social needs 
and surroundings. 


With a temperament that is at once easy and jovial, a beaming smile that bears 
no ill will to anyone, a great heart, a quickness in his manners, alertness of mind he 
was and is a happy man who envies nobody and whom nobody envies. The enor- 
mous patience with which he listened to arguments before him and the corsideration 
he showed towards the members of the Bar has endeared him to them so much that 
they felt that they were addressing one among them. The junior members of the Bar 
especially felt quite at home in his Lordship’s Court as his Lordship always came 
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to their assistance. With no pretensions to omniscience or preconceived notions or 
bias his LordsHip was willing to read and learn the case before him with the assis- 
tance of counsel. Very rarely indeed in these years when he sat on the Bench could 
one have seen even a slight frown, much less an angry retort from his Lordship. If 
on rare or exceptional occasions his Lordship was prvokoed to make some harsh 
observations from the Bench, without the least hesitation; it could be attributed to the 
conduct of counsel or party in trying human patience beyond the endurance limits 
His Lordship’s life on the Bench was mostly in disposing of criminal cases and only 
a section of the Bar had occasion to’come into close contact with him. But even a 
stray observer could note the informal and cordial way in which his Lordship 
exchanged views with counsel as to the facts and law in a case, 


In the Fourth Court hall, filled to capacity by members ofthe Bar and Officers of 
the High Court, on the 14th instant Sri. T: M. Krishnaswami Ayyar, President of the 
Advocates’ Association, bidding farewell to his Lordship, characterised the Judge 
as just, conscientious and God-fearing. The speaker referred to the unfailing courgesy 
shown by his Lordship to the members of thè Bar and his high qualities and 
affable manners. Mr. S. Chellaswamy, President of the Madras Bar Association, 
bidding’ farewell on behalf of the Association, referred.to his Lordship’s equanimity, 
simplicity and erudition. 


Mr. Justice Somasundaram’s Reply 


Replying to the felicitations offered on the occasion, his Lordship”acknowledged 
with gratitude the guidance and training he received from his Lordship the Chief 
Justice, Sri P. V. Rajamannar, whom he ‘described as his friend, philosopher and 
guide. Paying tributes to the excellence of the Madras Bar, his Lordship referred 
to the growing pessimism among the younger members of the Bar about their future 
prospects and opined that the present was only a passing phase and the opportunities 
to the lawyer were plentiful and bright in the days to come: ‘Sounding a note of 
warning his Lordship observed: “An independent judiciary is the sine qua 
non for the successful working of democracy. This is apt to be forgotten by those 
in power in their thirst for power. , Indications of attempts to undermine the inde- 
pendence of the judiciary are not wanting. It is here that the Bar must resist and see 
that the independence ‘of the judiciary is maintained. The trouble i is thatthe man 
in power thinks that he will always be in power. He frowns when the acts of those 
in power are questioned in a Court of Law and gets displeased if orders were set 
aside by the Courts. It is only when he is out of power that he realises the need for 
the judiciary to be independent. The Bar must resist all attempts likely to result in 
undermining the independence of the judiciary.” 


His Lordship paid a tribute to the Officers and staff of the High Court making 
special mention of the Shorthand | Writers, Bench Clerks and the staff of the 
Admunistrative Department. 


We wish to add our small share of tributes to the great buman Judge who has won 
the affection, appreciation and admiration of one and all. We invoke the blessings 
of Lord Almighty to bestow on him long life and good health in his retirement: 
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[SUPREME COURT] ou, I z piota $ 
S. K. Das, M. Hidayatullah, K: C» Du. ae piu fen Tobac Mig. Co. ‘Ltd: v. 
F C: Shak and N.: Rajagopala Aangan, FI ..« Commissioner" of. Sales Tax. 
' ' 26th ‘October, 1960. `, a GAs. Nos. ‘202 and: 203 of 1958. 
Bihar Sales Tax Act—Inter-State and intra-State regis 286 S and (yof 

the Constitution. ‘T: 


The company was liable to pay sales-tax uda the Bihar Saltar Act ¢ on the 
sales in which the goods were delivered fox consumption, not in the State of first deli- 
very, but inother States. ean 


we ree 


‘consumption in the State of oh paren or first destination ; it was not entitled to 
'a refund of the tax on trahsdctions falling Within type’ (b) ‘those in Which the'goods 
thus ea were for POONER not in the Sate of Srt ‘delivery but in 
other States. . 


- This case’is distinguishable from the ¢ cast: ë- reported in. (1953) 5. G: R: 196g": 
(1953) S.C.J. 373 ° 0: Ton 
R Se E N oa Seer Aa: | rt cad “ft 
K. D. Chatterjee, for Appellant. f i ve Pe anA 
D. P. Singh, for Respondents, .- + eee eae! Fe ea te 
GR ` — Pa EZI dismissed. 
[Supreme Court]: vag we see 


S. K. Das, M. Hidayatullah, K. C. Das Gupta, _ Calcite Discount Co. D. p :T:O. 
`J. C. Shah and N. Rajagopala Ayyangar, FJ. C.A. No. 197 of 1954. 
. ~ xst, November, 1960 re Hg we 

> Income-tax Act (XI of 1922), section 34—Scope. aoe 

(By majority) .—In order to confer jurisdiction toissue.a fresh notice under section 
34 We: Income-tax Act two conditions, must be fulfilled: (1) Income-Tax Officer-must 
have reasons to believe that there has been under-assessment or that some income 
has escaped. assessment, and (2), he must have reasons to believe that this has occurred 
either by the failure’ by’the assessée’to make a return or by his'‘omission or failure to 
disclose fully and truly all material facts necessary for his assessment: “We have 
therefore come to the conclusion that while the duty of the assessee is to Cees fully 
and truly all primary facts, it does not extend beyond this .” ó 

The Court further held “‘that the Income-Tax Officer’ who issued bien notices did 
not have before him any non-cisclosure of a material fact and so he could have no 
material before him for believing that there had been any material non-disclosure by 
reason of which an under-assessment had taken place. m As the conditions for the 
issue of a notice under section 34 did not exist the notices were sent without 
jurisdiction. í 

Sachin _ Chaudhary, for Appellant. 

"K. N, Rajagopala Shastri for, Respondent. 


\ 


GR. ———— "Appeal allowed. 
Balokrishna Iyer. and Fegadisan, IF. - * 77 Marakkal v. Angappa. Gounder. 
-., ‘7th August, 1960., ai Appeal No. 78 of 1957. 


‘Hindu Succession Act: ate es of I 56 = lscabilit and scope—Unchastit 0 widow 
Ifa bar to claim rights und : ip 4 bof 


‘In order to claim thé ‘benefit. of the succession | as provided for under. the Hindu 
Succession Act, 19 56, the onus of proving ‘that the last holder of the estate died after 


ee date of coming into force of the Act is on the “person claiming the benefit of the 
ct. 


The scheme of the ‘Act j is to odiiy and provide for’ devolution off property 
-by laying down a self-contained and- exhaustive body of rules relating to’succession. . 
MEN RG 


; 5ó- 


Section 2 of the Act specifically provides that there will be no other disqualifications for 
succession’ except those rhentioned in the Act itself. ,Hence the ancient rule of 
Hindu Law which-disqualified an unchaste widow. from inheriting her husband’s 
property is no longer applicable to successions governed by the Hindu Succession 
Act, 1956. v ++: a ky ae i As 
i S. Thyagaraja Ayyar, for Appellant. 

. K. S. Desikan ‘and K. Raman,’ “for Respondents. ° 


` 


R.M. Eiee beak disintssed: 
Rajamaniiar; C.F; and Veeraswami, A A -Globe Theatres v. State of Madras. 
fe ‘18th August,, 1960. by , na . W.A. No. 107 of 1960. 


"Madras Buildings (Lease ‘and Rent Cin Act (AXV of ‘cacy, section, I akamga 
order under —Scope of. .: 


It cannot be said as a general hile whe te power of exemption wader section 'I 3 
of, the Madras Buildings (Lease and Rent Control) Act; 1949, could beexercised only 
or grounds contained in the Actas valid grounds for eviction of,tenants; Far from. 
it if such grounds exist in any case resort must be had to the Tribunals established 
under the Act and if a party fails to get relief before such’ tribunals it‘ may ‘not be 
open to the Government to give relief hy aaa under- section 13“ of the Act 
on the same grounds. 


. ’ 
i 


K. a ‘Ayyar ang K. S. Ramamurthi, for Appellants pi ES 


RM; Sect E a ae ss Pek “Appeal disthisséd. 


4 tks 


Risnachinare Iyer, F. l j “Abdul ‘Azeez v. Ramalingam. 
18th August, 1960. tye, p peer SA. No. 164 of .1958. 


~- Contract—Contract of sale of: me ees as to val of transport—If an essential 
term—Breach of—lf would give the: ‘buyer the right to repudiate the'contract. ` 


Where: a particular mode of, transmission of goods’ stipulated ina ‘contract of 
sale i is expressly or impliedly agreed upon. between the parties, then sucn stipulation. 

as.to mode of, transport would be a.material. stipulation, breach of yee would give. 
the buyer a right, to repudiate the, contract, . 


V. s. Rangachari, for Appellant, , oh Sats OR RO ` 


G. Vasudevai, a Respondent. GE ve Ooh 


RME m oe ak Appeal allowed. 
Ananthanarayanan, F. ` Sri 'Venkatákiishna High School v. 
24th Anet, 1960. Vangaswami Iyer. 

Luni "Appeab No. 98. of: "1957; 


Madras Indebted Agriculturists (Repayment of is Act w of 1955) section, 2 (b)— 
‘Debt?—Meaning of. 


Having regard to the object of the Madras Indebted Agriculturists (Repayment 
.of Debts Act; 1955 and the context in which the expression ‘due’ occurs in the defini- 
tion of the term ‘debt’ insection 2 (b) of.the Act, the expression ‘debt’-would cover all 
‘debts due by an agriculturist, subject to the statutory exceptions, whether they were 
immediately enforceable or not by the creditors. ‘Debt due. in its wider signification 
includes debts payable immediately or in future, : RE 


7 Subramanta Ayyar and S. “Jajaraian;. for Apio 


y. S. Ramakrishnan (amicus curiae); for Respondents. Be tera Sa 
RM... n Yoe ES ey, ES h Appeal dismissed. 


-a 


5I 


[SurremE Court.] ! `i 


P. B. Gajendragadkar, A. K. Sarkar, K. Subba Rao, >, ` |7 eM. Pentiahy, 
- K. N. Wanchoo:and F. R. Mudholkar, F7. a Veeramallappa, 
"th November, 1960, . GA. No. 387 of 1960, 


Hyderabad. Municipal and , Town Committees Acts, 1951—New Hyderabad District 
Municipalities Act, 1956—Committee under the Old Act if continues to function.’ ` ` 

By Majority.—The Supreme Coyrt upheld the decision of the High Court, that 
the old Committee will continue to function 'till'a'new Committee was elected. 
They had not ceased to’ be the members of ‘the Committee.’ The Court however 
expressed’ the hope that the’ Government’ would take immediate steps to hold 
elections to the Gommiittee so'that the body ‘constituted as early as 1953 under a 
different Act could ‘be replaced ‘by an elected body under the present Municipal 


Act, 
.P. A. Ohaudhary, for- Appellants 
P. Rama Reddy, for Respondents. i l f 
GR eote e I — . + Appeal dismissed, 
° [Supreme Courr.J-°- 2 0 teh be, ; 
| Sa]. Imam, J. L. ‘Kapur, K.-C. Das Gupta, + Manohar Lal v. 
Ragubar Dayal and N. Rajagopala Ayyangar, JJ. ` ae ' State'of Punjab. 
11th November, 1960. ' 'OrLA. No. 179 of 1956: 


Punjab Trade Employees Act,'1940, section 7—Valid—Article 19 (1) (g) of the Constitu- 
dion of India (1950). i ae - : 

The Trade Employees Act applies not.only:to shops employing :other persons 
‘but also to-the,awner if he was engaged in work. The Court approved the terms 
of section 7 on,the redsoning of the High Court that the terms could be justified on 
the ground that they were designed in the interest of the owner and that his health 
and welfare was a matter of interest to the general public. 

“ Apart from this the constitutionality of the impugned provision might be 
sustained on another ground also, viz., with a view to avoiding of the evasion öf pro- 
visions specially designed for protection of workmen employed. ‘It-may be.pointed 
out that acts innocent in themselves may be prohibited and the restrictions in that 
regard would -be reasonable, if the same vere necessary to secure .the..efficient 
enforcement of valid provisions. j 3 = f 

K. L. Arora, for Appellant =). 

N. S: Bindra, for ‘Respondent. © “ae 
ck Pe 2 Appeal dismissed. 


GR O 

: [Supreme Court] | a? ; D ` 
.P: B. Gajendragadkar, A.K. Sarkar, K. Subba Rao, - i State of U.P. v. 
K. N. Wanchoo and F. R. Mudholkar, JJe., > . Basti Sugar Mills. 
11th November, 1960. , GA. No. 790 of 1957. 


U. P. Industrial Disputes Act, section 3—Bonus for past years—A directive of the 
‘Governmeni—‘‘Articles 14 and 19 of the Constitution.” => . -+ ° . 7s 

“ The normal way of dealing with an Industrial Dispute under the Act. would 
be to have it dealt with judicially either by conciliation or by adjudication and the 
judicial process cannot be circumvénted by resort to executive action”. The 
Government could however make an executive order even where an Industrial 
Dispute has arisen for the purpose of dealing with an emergency.’ ‘According to 
the Court an order ‘would be in the nature of a temporary or an interim order.’ .The 
‘Court further observed that as the order was of a temporary. nature.it would be open 
to the aggrieved party to move the Government for a.reference of the dispute for 
conciliation or adjudicatiqn. The, question of violation of any fundamental right ` 
did not arise. A ; ae í ` mea: 

C. B. Aggarwila, for Appellant. ` 

‘G. S. Pathak, for Respondent ‘No. 1. 


GR. — e |) Appeal allowed. 
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[Supreme Covrt.] -a ' É 
P. B. Gajendragadkar, A. K. Sarkar > * -> ee 1 o L (Private): ‘hid, s. 


-and K. N. Wanchoo, g »  § "1... Its Workmen ‘and vice versa. 
' 14th November, 1960 aA. Nos. 471 & 472 of 1960. 
; 7 


‘Indusirial Disputes Act (XIV of 1947) <> Work ön “Sunday, and Holidays—Age of 
retirement. 


+ The Court held that the direction of the bunal; in respect of work’ dorie on 
festival holidays was due to oversight and deprived the workmen of their right to a 
substituted holiday. This would deprive, the workmen of a part of the ‘benefits to 
which they are, entitled under the pre-existing arrangement. ‘Consequently the 
Court directed that in respect of work done on festival holidays the practice prevailing 
before the present dispute arose should continue. 


Regarding the age of retirement the Court-‘observed that :in fixing the age of 
retirement no hard and fast rule could be laid’ down, ..In.this case, however, the 
Court felt that the Tribunal had overlooked a material document filed by. the 
workmen and, therefore, it examined this demand on merits., On the oe 
or record the Court held that the age of retirement in the case of the wor 
concerned in the present appeal should be raised ` to 60 from 55. The oai 
were disposed of accordingly. 


- M.-C. Setalvad, Attorney-General of India, for- Appie i in C. A. No. 474 and 
Respondent No. 1 in G.A. No. 472. 


Cu. Dudia, for Respondents in b i No. -471; and: Appellants i in G.A. No. ee 


GR. a, St t | Appeal No. 471 dismissed, 
ei f ween 8 Uy Appeal No.’ 472 allowed _ 


_(SuPREME, Court] oo oy ee er 
P. B. Gajendragadkar, A. K. Sarkar a cere  Swadeshi Cotton Mills 2. 


and K. N. Wanchoo, FF. n Opis a ca an Rajeshwar Prasad.. 
14thNWovember, 1960. : trara ewite QA. No. 53 of 1958. 


Industrial Disputes Act (XIV of roa- a compromise mods ify the Award.’ 


So long as the appeal is pending in the Supreme Court the rights of the parties 
are not finally settled. “In such a case the industrial dispute would undoubtedly 
be pending and it would be idle to contend that an attempt to settle such a dispute- 
and not to invite a decision of this Court would contravene’ the provisions of the 
Industrial Disputes Act”. The Court seorraingy dip eted that the seer oE 
be’ drawn. up' in’ terms of the compromise... oo 


S. 'P. Varma, for Appellant. , 
L. K. Jha, for Respondents. DAR T i : l 
‘GR ig SO kee bop. tice on‘, . Order accordingly. 


’ wh a E “al ‘ t A a a E 


; [SuPReme Court}. . 0 p‘ E 4 


B. P. Sinha, C.F., F. L. Kapur, P. B. Gajendragadkar“; mw BS State of Punjab D. 
` K. Subba Rao and:K. N: Wachee, FF 1) nm . | Sodhi Sukhdev Singh.. 
15th November, 1960. moth) Wy sae oe ai No. 337 of 1960.. 


Evidence Act’ Q of 1872), sections 123° and’ j Ya Sepi" 


By majority —“ Reading sections 123 and 162.6f-the Evidence Act ‘together the 
Court cannot hold any enquiry into the possible injury, to. public interest which may 
result from, the disclosure of the document in question. is a matter for the 
authority concerned to decide ; but the Court is competent, and indeed is bound,. 


# 


53: . 
‘to hold a ‘preliminary énquiry ‘and ‘detérmine’-the- validity of. the: ‘objections: to its 
‘production: This necessarily involves: an‘enquiry‘into the ; question: as to whether 
“the evidence relates to'an affairof ‘State undér'section/123/0r not,” -f The principle 
‘on which ‘this départúre can be and‘is Jenga isthé principle of overriding and para- 
mount character of public interest. . . ‘-caréshas, however, .to .be taken that 
interests other than public,do not masquerade in „the garb.of public interest ” 


Cases considered : L.R. (1931) 4.0.,704, JR., (1942). A.C, 624. 
129, PR. 907; 4 ER, (Chancery) DP issnip: ad RET PSP MO : 
Ws i 5 Hand - N. 838, 1956 5. C. (H.L.) Tk 


LLR. Gone Bom. 122 ; I.L.R. (1944) 1 Cal. 410; LL.R. (1940) Nag. 240 ; 
(1957) 1 An.W.R. 106: (1957) M.L.J. (Crl.) 19 5 LLR. (1957) A.P. 174; ALR. 
1960 Pat. 192; A.LR. 1960 All. 543. LU aed ah ae ate’ 


2 WSS! ‘Bindra, for Appellant. wa ae A i e TREES pad ee 
A Gopal ‘Singh, | for Respondent. S i ere 
H. M. Lace eros tae for, Intervener, Bombay: State., , 


EAIA yt 


ETE ne 


pei eet eae ee 
ait è okie Anueg 8 ents Sea pete DRY Xa 
-GRT O'S ` © niy DOAA a N „Appeal allowed. 
er Te Pea i a e 
ao mi, aÑ e e E 
oedi oP ee u LEI AA Do weto o wos, er 


[Supreme Court.) ny AP eta, AP a Mia aB Bay Ga} 


B. P. Sinha; CF. J. Li. Kapur; PB. Gajendragadkar, veui. zauen Pty feat: v. 
„KSubba'Rao and K. N. Wanthoo, JJa A af ct bovis. 2, State.of Runjab, 
A a ~. «nt 6th Wovember;. 1960. MI Ma) H me y- 3b nat vhs GA, Nen of 1969- 


Land Acquisition Act (I of 1894)-—Conslitution A ‘Fadia, ta ‘Article ‘gi Piiblic 
Purpose? "Notification under section 6 and Procedure undér’ Chip VII of the Act, * 


iO 


Following its earlier decision in Writ Petition No: 134 OF 1959,*decided on 8th 
August, 1960. (Reported in 8.C.J. (Short Notes), September, 1960, at page;22 and. 
(1960) 2 M.L.J. 25th August, 1960, at page 14), the Court agreed with the coaclu- 
sion of the High Court that acquisition proceedings taken by the State were legal 
and: valid.. Lehre the; purpdse@fof which the land was being acquired .was-a 
‘public, purpose’ a et ae 


Get “hes aan 
The Court further held that since a part ‘of compensation forthe’ acquisition 
was tọ: come,qut of public, revenue; the‘acduisitién was not for:a company,only, It 


was not therefore ES to go through the procedure, prescribed. by,Chapter 
VII of, the, Act. 


“Ald oe ny Conde yan! 66s, odd lo mo tudtyo slr ot Sloss aye eta 
i, nG: Be “Agar, or ‘Appellant. ska as Bat Sass hee iy os ‘ona th 
owt i, R to hos siaj De aipu rin 
er M, Sikri, Advocate- -Génera ji Pagabe T Respondents , Noe e N 
: weet OC Lat alaa Carb aer ott ai UU POL Y o Yue os s 
a are Arye ony Dieu att 2p te ay oe aek ond. Appeal. dismissed. 
gb abs h ie af t a SO LE Ñi apon Ho gene wi hiren) , 
a a . s ee a i ai a i 
AO foo at fe Cp au AVA EI DA n Ly eb gta pan od 
X o R x 1 D 7 
* Subnin’ Covi Coy er oh Tet Dee gt Fa Piera! 


dt Caf b lapse EAU Hir tye if 

P. `B. Gajendragadkar, A. `K; , Sarkar. ir ES qo ibm ig ‘Textile “bos cata 
+ and. K: N. Wenchog, JJ. in Aunt dour so miAsoplation y State of Bombay. 
17th “November, 1960. x are ae eBay GAL No. 83 of 1959. 


Industrial Disputes Act (XIV of 194%)o7Meaning of san Industry nD gry 


The establishment of Ahmedabad ;Textile2Iridustries,; Research, Assogiation 
was “ an activity systematically undertaken, its object is to render “material ; Service 
tothe pure-6Pthe Community (membéfniills) ”. HAA 
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, Even though the employees raising the .digpute did not contribute to the re- 
search yet théy were part of the Association whose activities were ‘inter-connected 
-with the profits of all the member-mills, In these circumstances we have no hesi- 
tation in holding that.appellant isicarrying on an activity which clearly comes within 
the definition of the word. ‘ Industry °. ; . O l 


M. C. Setalvad, Attorney-General of India, ‘for Appellant. 
Vidhiya Dhar Mahajan, for Respondent No. 1. i 
N. C. Skah, President, Engincering Mazdoor Sabha, for Respondent No. 3. 
G.R. 2 . l Appeal dismissed. 
[Supreme Court] Lo hg 

P. B. Gajendragadkar, A. K. Sarkar Ram Padarth Mahto v. 


and K. N. Wanchoo, FF. Mishri Sinha. 
17th November, 1960. C.A. No. 388 of 1860. 


jee ssantdtion of the People dot (XT TU of 1951), sation 1A Momber of a joint Sina 

ily having contract wt ‘overnment if disqualified—Double consti 

declaration of Election as void. tiluency—Effect of 
The present contract was for bailment of the stocks of grains and not for 

supplying goods or rendering of any services to the Government. 


The Court held that the nomination papers of the appellant for the election to 
the Bihar Legislative Assembly from the Dalsingh Sarai (double member) consti- 
tuency was wrongly rejected by the Returning Officer. The Court however re- 
manded the case to the High Court to determine whether the election of Mishri 
Singh alone or both the respondents be set aside. 


S. P. Verma, for Appellant. 
L. K. Jha, for Respondents. 


G.R. g i ` Appeal allowed. 
Rajamannar, C.J., and ` + E S. I. Corporation v..Ganapathia Pillai, 
Veeraswami, J. A.A.O, No. 18 of 1957. 


ist August, 1960. ; l , l 
Employees’ State Insurance Act (XXXIV of 1948), section 2 (9)—E ‘ . 
o Right to demand contribution, . `. (9) mployee— Meaning 
Having regard to the definition of the term ‘empolyee’ in section 2 (9) of the 
Employees’ State Insurance Act, 1948, only persons who are in some manner or 
another connected with the work of a factory, viz., the manufacturing process 
that, can be said to be employees within the meaning of the definition. The words 
‘incidental or preliminary to’ in the definition has to be read in conjunction with 
the words ‘ with the work of the factory > so that the work done by the employee in 
question should be work of or incidental or preliminary to the work of, the factory 
Hence persons employed as Secretary, clerk, or typist in the Managing Agent’s O fice 
of a mill, purely attending to admiuistrative work will not come within the definition 
of ‘ employee’ in the Act. But where such a person is in charge of disbursing pay- 
ment of wages to the workers in ‘the mill or maintaining the accounts of the mill, he 
will come within the definition as such work will, in a sense be, incidental to or 
connected with’ the work of the factory. 


The Government Pleader, for Appellant. 
T. R. Sangameswaran, for Respondent. ° -` , 
R.M. pi eee = ` Orders accordingly, 





Ramathandra Iyer, F.- ea eae Krishnaswami Thevar v. Perumal Konar. 
Bih Aigush, 1960. A.A.O. No. 293 of 1959. 


Madras Estates, (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Object 
and scope of, Effect on pre-existing rights yf rots ial zamindgrs—Rival | claims, to the title 
of the landholder—Furisdiction of coil, Court z 


The Madras Estates (Abolition: a Conversion; into, Ryotwari) Act (XXVI 
of-1948), was enacted for the acquisition, of the-rights of landholders of certain, estates 
in order, to introduce the ryotwari tenure instead of the pre-existing. zamindari_ or 
inam tenure;, ` Hence all the,incidents of the pre-existing. tenure, which is abolished, 
will disappear with. the abolition of the estate.» Ft, cannot: be; contended that... the 
kudiwarem interest of ryots in ryoti land or fhe rights of the zamindar i in private 
lands will’ bė’ kept intact merely because under’ the Act the’ rýóts, in the quandom 
estate as well’as the zamindar may be ‘respectively entitled to patta in respect of 
kudiwaram or pannai lands. The.special machinery. provided under:the.Act is 
only to decide the nature and character, of the lands for -purposes of issuing patta. 
Buf where there are rival claimis there ‘is tó power in the Settlement Officer or the 
Tribginal to, adjudicate as to who among them would have a preferential right to 
the, issue, of patta, Such disputes will have to be decided by the civil Court. The 
fact-that the: Setllement Officer has granted patta under section 11 of the:Act to: one 
ofthe contending parties or even to a stranger cannot affect the jurisdiction’ of the 
civil. Courts to, adjudicate on the rival. claims: to title ofthe erstwhile, son jones in 
‘a, notified estate. f etd 


gia g 8) amiats A aaa Ant. gE ye eH 


OK, Raman, for Appellant. speti i e * Pas 
A R. Banc, for, Respondent. ,, 


PAs pats Gi te ek \ a: A 


MS eaget andi ain dnos Ta y NS 


SAR ee Ga e eE Qe ee mys P 
4 E ta 4 1 + et vr AEN pi Ur oe ee PD 
WG R.M. ` ie oe hpi saga S <`- Appeal dismissed. 
2i i ' he Poa dove te not ae Det te, r 
ee ce, ee ee a ET e ee ee a 
Sahar A-AA nar 4 + eT Ee x i . t z s DE aa EBan t ot 
Jogadisan, Fas, atg Ee PRD * Ajagarswami v. Andhisi. 
16th September, 1960. eb epee ad mks ts, S.A: No. 1184 of 1958. 


Equitable estoppel—Doctrine of—-What is Landlord’. and’ ae oe of tenant 
to claim compensation for improvement—When. arises. ao ae 


The doctrine of ‘equitable estoppel’ iesnilianty knowa as, the rile ir Banidos 
v. Dyson, (L.R. 1 H.L. 129) is outside the statutory provisions of the ‘Transfer of Pro- 
perty Act and its applicability is not excluded’ ‘By section 51 of the said Act. The 
foundation upon which reposes the right of equity: >to, intervene is either contract 
or the existence of some facts which the legal owner is estopped from denying. 


A claim’ for compensation by a tenant against his landlord for improvements 
effected: to the demised property may bė rested on the doctrine of equitable estoppel 
though the law does not ‘generally recognise any right in a lessee to improve the lease 
hold’ estaté and ‘claim compensation: from the.lessor for theisame after the expiration 
of the lease. -But mere standing by. and failure, to: object .by the lessor .when the 
tenant-builds on the demised- janes is, not sufficient-to attract the doctrine. What 
is required is that there should be active encouragement by the landlord and an 
implied promise, that in case the tenant, was ejected he would be paid compensation. 


M. “Watesan, for‘ Appellants: hea te aan ee ee gh ee 
`i ge ar AGNES eng hPa proce ad ESE A) apy 
Ses ‘Parasaran, “for. Respondents: wis “ta nat SNA art va l 
EEE E E ols P ATRE Di Bears a deters Sat tha taby 
non RM ao go aht vt rok yr Sb Mpc goth, oo Uet hos? Ape aed 
MUO ee LoLo oure hao SH dos Phar tabs ce da og 

° = . y ea YÉ ` 

= eed Aa nk: Pe Sens 
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Jagadisan, J: fe oP Rach agi Parthasarathy v. Municipal Council, , 

16th September, 1960. . - . Kumbakonam. 
S.A. No. 1128 of 1958. 

Madras District Municipalities Act (V of 1920), section 99 (4) and rule 32 (1), Sche- 
dule IV— Carriage’ if includes a cart—lIllegal seizure of animal by Municipality—-Muni- 
cipality—If entitled to feeding charges during detention of such animal. 

Rule 32 (1) of the rules framed under Schedule IV of the Madras District 
Municipalities Act, 1920, can only‘apply to ‘a-case where the original seizure of the 
animal’ by the Municipality was permissible in law. Where the seizure by 


the Municipality is itself illegal the- Municipality cannot have any claim way 
of reimbursement of the feeding charges in respect of such anal 


Obiter.—The presumption ‘under section 99 (4) of the Act may not have applica- 
tion in respect of a ‘cart’ as the language of the section is confined only to a ‘carriage’. 


D. Ramaswami Ayyangar and `P. R. Varadarajan, for Appellant. 
K. S. Desikan and K. Raman, for’ Repoogmin ° 


R.M. oo Orders accordingly . 


Fagadisan, F. . Chandrasekharan Pillai v. Thangavelu Pillai. 
5th October, 1960. S.A. No. 1166 of 1958. 


Madras Agriculturists’ Relief ‘Act (IV of 1938), section 13—Scaling down under—Scope 
of —Debt contracted after the Act—Stipulation to pay interest at a rate higher than the limit 
prescribed under the Act—Scope of relief. 


Section 13 of the Madras Agriculturists’ Relief Act, 1938, is no doubt different in 
pattern from sections 8 and g of the Act and it applies to all interest due on any debt 
incurred after the commencement of the Act. The scheme of the Act and the langu- 
age of the section make it clear that a creditor is not entitled to take advantage of 
payments made by the debtor and deny him the beneficial effects of the Act. The 
words in section 13 of the Act that ‘the Court shall scale down all interest’ are of 
sufficiently wide amplitude to give jurisdiction to the Court to re-appropriate amounts 
paid by the debtor in excess of the statutory rate of interest so as to bring the tran- 
saction between the ‘parties in conformity with the statute. , 


(1956) 2 M.L.J. 189, approved and followed. 
(1958) 2 M.L.J. 568 (F.B.), eee 
Case-law reviewed. 

y. Kunchithapatham, for Appellant., 7 

V. C. Virarahagavan, for Respondent. - 


R.M. ’ — ' Appeal dismissed. 
Ramachandra Iyer, F. O Kochadai Naidu v. Nagayaswami Naidu. 
6th October, 1960, C.M.P. No. 5261 of 1960. 


Civil Procedure Code (V of 1908), section 24 ond Criminal Procedure Code (V of 1898), 
section 146—Proceedings transferred by a criminal:Court to a civil Court under section 146 of 
the Criminal Procedure Code—Power of civil’ Cou to ean under section 24, Civil Procedure 
Code. 

To a proceeding on a reference to a civil Court under section 146 of the Criminal 
Procedure Code relating to an issue as to possession of immoveable property, all 
provisions of the Civil Procedure Code will apply except those relating to costs 
appeals, reference, review, etc. It would follow that the provisions of section 24 of 
the Civil Procedure Code will also apply to such proceedings and a matter referred to 
a civil Court under section 146 of the Criminal Procedure Code by a Magistrate could 
be transferred to another civil Court : by the superior Court under section 24 of the 
Civil Procedure Code, SSS 
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{Scope of the provisions in section 146, Criminal Procedure Code, explained. 
eeding’ within the meaning of section 24, Civil Procedure Code, considered] 
Case-law referred. woe, aa A 

M. Natssan, for Petitioners. aea ae eg Se l 

y. C. Viraraghavan, G. Ramanujam, y. Ramasiami, S. r Padmanabhaswami and 
p. i a for Respondents, io. i i 

R.M. - S E epa bar oe SRS Petition allowed. 

Veeraswami, F. l Chinnaswami Pillai v. Tiyaga Nainar: 
7th October, 1960. , A.A.O. No. 142 of 1959. 

Civil Procedure Code (V of 1908), section 96 (3) and Order 23, rule 3——Suit dismissed 
in view of adjustment pleaded—If appealable.: 

Although the terms of a compromise between the parties to a suit was found esta- 
blished in a separate order on an application under Order 23, rule 3, Civil Pro- 
cedure Code and the suit is dismissed, the basis of the decree in the suit is really the 
consent so established and the decree is not appealable as it is one passed’ by consent. 
The fact that one of the parties denied the consent in the proceedings under Order 
23, rule 3 could make no difference when once the Court holds that the consent 
has been established and the remedy of the aggrieved party is to file an appeal against 
that order. Hence a decree passed on the basis of an order under Order 23, rule 3, 
Civil Procedure Code, recording the terms of compromise is also a decree passed 
with the consent of parties and is not dena +> ees “ta. 


16 L.W. 155, followed.. >- 
27 M.L.J. 173, differed and explaiñed. 
-7 Case-law referred, ' 
M. R. 'Narayanaswami and 5. Natarajan, for Apaia, 
K. S. Desikan and K. Raman, fọr Respondent, ah aed oer 
RM. 2 oe anh Appeal cllowed. 


ye 


Rajagopalan and Ramachandran, FF. _ . K. S. Venkataraman & Co. v. State. 
roth October, 1960. ae te C.C.C.A. No. go of 1957. 


Madras General Sales Tax Act (EX of 1939), section 18-B—Bar of suit under—Scope of 
—Suit to recover sales-tax pais under mistake of law—I, y maintainable peA now Madras 
Act I of 1959). 

The Madras General Sales Tax Act provides a ORA machinery i in which the 
question of legislative competence in respect of the'particular matter involved could 
be considered and decided. When once assessment proceedings are commenced 
under the Act, the jurisdiction of the çivil Courts to examine the validity af the assess- 
ment order is ousted under section 18-A of the Act and it makes no difference in 
principle whether the legislative provisions under which the tax was levied or pur- 
ported to be levied was intra vires or ultra vires of the Legislature. A suit to recover 
sales-tax paid, even though it is under a mistake of law, is barred under section 18-B 
of Madras General Sales Tax Act, 1939 (see now Madras Act I of 1959) so long as 
the assessment order stood, In such a suit though no specific prayer is made for 
setting aside the assessment order the suit necessarily involves the setting aside of 
the assessment order and such a relief is barred under section 18-B of the Act... 


T. T. Srinivasan and A. N. Rangaswamt, for Appellant. 
The Government Pleader and NV. S. Srinivasan, for Respondent. 
R.M. = . Appeal dismissed. 
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Aa ‘Jagüdisar fo Rots Be at i “ CoE HORD a -Maidhanavalli- o Thangavelu; 
IMA Odobi, robot Me p Jo o ym | SAL No. 1161 of- 1958. 
Hindu Widows’ Re-marriage Act (XV of 1856)—Forfeiture of viia s rights af inheri- 
tance on re-marriage—When would apply— Widow’ s remdriage invalid under law—If attracts 
the forferitre=Madras'Hindu Prevention of Bigamy: ‘ind Digoree Aut Aa of 1949); section 4 
(1). (Since repealed by Hindu Marriage Act XXV of'1955).”. E agd dy 
nı Where à Hindu widow’s re-marriage is contrary to a statute like the Madras Act 
of 1949 (since repealed by Central Act XXV of 1955) and is void and non est she 
cannot incur the forfeiture under the Hindu Widow’s Re-marriage a o AaS 
ARE the purport :re-marriage. ' f 
“KS: Desikan dad R: Raman, for Appellant. oe Taian? 
iW te È Venkaidrama Tyer, S. Nagaraja’ Ayyar’ and’ P. : Krishnan, for Respondent: 


R.M.. : F ! Appeal. dismissed. 
ae PETE he EPP N ee f; tix Fj 
‘ 2 y ma Pk ees aT saa BS Be fay ae ee roara ¢ i 
i { is 
Rawahanid er, z va eee usa e STL ‘Kandaswani. Devasthayam. 


12th October, 1960. , ORP. No. ‘1488 of 1960. : 


: +2.Presidency-Small Causes (oioi Act (XV. oft 1882), jalons 415.43 3 and 48—Suit i in eject- 
inént—Decres aon: Seay of possession A d specified date—If could be amiss afier th the 
sapity of the ulate fixed: aOR oe Ged, eit eh kd. FAG aye a woe 


“Hadér section j8 af ihe Presidendy Small’ Caiises Courts Act all the provisions 
of the Civil Procedure Code including the’ provisions of Order'21, will apply td mat- 
ters provided for in that chapter. Hence a decrees in bec made A Pea 


the order. ame sae 
N. G. Srinivasan and G. Ban for’ a a 
oF, È. Subramania Pillai, S. Chockalingam : and R. N. Kothandaraman, for Respondent. 


ot 
E wya 


R.M. Perion dismissed. 
cre te PO ke Vi ais wate EU š © y Apartat p? Sty Caph ‘ vi 
ipe tate A u ok Rey ae ed UL > 
‘i Srinivasan, Pore eer ae e aN TAR ‘Padayachi 2. Velyswami. 
Lyth, October, i960." at dt. SE ae una V Es No. 2098" Of. 1959- 
Civil Procedure Code (V of 1008); Order 21, rules 84, 85 ‘and 86 —Power.of ( Court to 
extend time for payment, of balance of purchase price in Cqurt-auction. y c; g, oy t ae? 


The schéme of Order 27, rules 84 to! 86°of the-Code. of: Civil Proceduretis: “quite 
clear Wheré; property is sold ir- Courtzauction: the ‘auctiompurchaser:i -is. to: deposit 
25 per cent: of the sale’ price'urider'rule'84 and the balance is-to be deposited within 
the time fixéd?under-rule 85. - In default of-suich payment -the.Court is empowered: 
under ‘rule! 86 to: forfeit the: deposit less the: experisés - of the sale andthe property, 
should’ be te-sold. The: Rule-does not authorise:the our. w U greni aay extension 


of: ‘time ‘for thé payriient of the baare of ee price, hg eee 
AE Rabhtears, tor Pefianan EE REL SS 
UN. G Srinivasth, foi Respondent. Aer mes Mey Matter uh Tou ate 
RM. An eds i pn SE VEO arte te ot fe alid. 
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Ananthanarayanan and. Srinivasan, FF. Chandrasekharan, In rg. 
woo 13th July, 1960. ` Crl. Rev. Case No. 1155 of 1959.- 
Ls ; _ rl. Rev. Pet. No. 1130-of 1959. 
` Madas Shops and Establishments Act (XXXVI of 1947), section 2 (3) and- (b)}— 
ep Wile. ( of 1947) (3) and- (6) 
On a plain reading of section 2 (16) of the Madras Shops and Establishrnents 
Act, 1947, a premises devoted entirely to the repair of transport vehicles belonging 
to a person who is the proprietor of a transport company will be a ‘ shop ’ even though 
no service is,done to the public in the premises. The expression trade or business 
in the definition has to be interpreted in a fairly wide sense and would include any 
subsidiary part of a business which is integrally related to the main business. 


S. Bhaskaran, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for the State. 


e RM. o_o _ Petition dismissed. 
: Rajagopalan. F Srinivasan v. Collector of 
21st July. 1960. ; Tirunelveli. 


cae “W.P. Nos. 586 and 641 of 1960, 


. Madras Cinemas Rugulation Act (IX of 1955), sections 5, 5-A and Rule 14 (2)—Grant 
of ‘no objection certificate —Rule as to—Granting of no objection certificate in respect of two sites 
Within half a mile of each other-—Legality. . 


It is no doubt true that in practice the grant of a ‘no objection certificate’ under 
the Madras Cinemas Regulation Act in regard to any site would normally lead to 
the construction of a touring cinema of the site within the period of six months when 
such certificate will be in force. But the grant of a ‘no objection certificate’ is only 
an approval of the site and the site by itself does not become a cinema within the 
meaning of Rule 14 (2) of the Madras Cinemas Regulation Rules. The prohibition 
in Rule 14 (2) comes into play at the time of granting the license in Form G. Approval 
of sites within half a mile of each other may be made without violating Rule 14 (2) as 
the approval of site is not the same as the licensing of a cinema. While it may be open 
to the authority to refuse the grant ofa ‘no objection certificate’ to a site within 
half a mile of the previously certified site granting it will not contravene Rule 14 (2). 


T.-Chengalvaroyan, for Petitioner in W.P. No. 586 of 1960 and for 1st Respondent 
in W.P. No, 641 of 1960. ee ; 


The Additional Government Pleader (M. M. Ismail), for Respondents 1 and 2 in 
W.P. No. 586 of 1960 and for 2nd Respondent in W.P. No. 641 of 1960. 


R. M. Seshadri and N. Thyagarajan, for grd Respondent in W.P. No. 586 of r960 
and for Petitioner in W.P. No. 641 of 1960. - -- 


RM. | : oo : Orders accordingly. 
Ramachandra Iyer, F: Khader Mohideen Brothers v. 
i .a5th July, 1960 =- s : Industrial Tribunal, Madras. | 


W. P. No. 580: of 1958. 
: Industrial Disputes Act (XIV of 1947), section 10—Furisdiction of tribunal in'a re~ 
ference under—lIf could adjudicate by consent of parties on a question not referred to it. 
An Industrial Tribunal is a creature of the statute and its jurisdiction would 
be limited to the matters referred to it under section 10 of the Industrial Disputes 
Act. Mere consent of parties cannot confer jurisdiction on the tribunal to adjudi- 
cate on a question which was not referred to it by the Government under section 10. 


M. K. Nambiyar and K. K. Venugopal, for Petitioner. 
The Additional Government Pleader (M. M: Ismail), S. Mohan Kumaramangalam 
atid K. V. Sankaran, for Respondents. a 
R.M. ee Rule absolute. 
M—-NRC ' ‘ ® 


` 


Somasundaram, F. Loganatha Naicker v, Kuppammal. 
27th July, 1960. U.S.R. No. 4535 of 1960. 


_ Madras Court-fees and Suits Valuation Act (XIV of 1955), section 72 (xiii)—Person 
in duress—What amounts to. i 


The exemptions from payment of Court-fee contemplated under section 72 
(xiii) of the Madras Court-fees and Suits Valuation Act, 1955, in regard to persons 
under duress will not apply to persons who have been sent to jail in default of pay- 
ment of fine imposed by a Court according to law. The duress contemplated under 
the clause is the kind of duress by the act of some person, which act will be contrary 
to law and which could be construed as a disability to pay the Court-fee. There 
can be no duress when the Court observes the provisions of the law as laid down by 
the Legislature. 


Rangarajulu and K. N. Balasubramanian, for Petitioner. 
The Government Pleader, for Respondent. 


R.M. Office note accepfed. 
Ramachandra Iyer, J. Madras Pinjarapole v. 
gist August, 1960. ‘ . Labour Court, Madras. 


W.P. No. 3 of 1960. 
Industrial Disputes Act (XIV of 1947), section 2 (j)—Industry—What is, 


Two essential requirements of an undertaking to constitute it an industry are 
that there should be an operation in which capital and labour co-operate and such 
operation should be for the satisfaction of human wants or desires. Where there is 
no element of trade but service is done purely out of instincts of pity or religion, it 
cannot be an undertaking except when such service is to satisfy human needs. 


An institution which affords shelter and food to unserviceable animals till their 
natural death, out of purely humanitarian or religious objectives, like the Madras 
Pinjarapole, cannot be held to be an-industry or undertaking within the meaning of 
section 2 (j) of the Industrial Disputes Act, 1947. The mere fact that some milk or | 
manure is sold by the institution cannot change the nature of the institution and such 
sales are the natural and incidential result of the maintenance of the animals. 


K. Rajah Ayyar, Kesavalal Tarawady and K. Hariharan, for Petitioner. 
N. S. Varadachari, for Respondent. 


R.M. . . Order quashed. 
Rojamannar, C.F. and Ganapathia Pillai, F. Kothandaraman v. State of Madras. 
16th September, 1960. - W.A. No. 79 of 1958. 


Constitution of India (1950), Article 311 (2)—Applicability—Probationer discharged from 
Service on enguiry—Protection under—If available. f 


Though it is open to the Government to discharge a probationer, without hold- 
ing any inquiry, on the ground that he was not a fit and proper person in which case 
Article 311 of the Constitution of India may have no application, yet if the Govern- 
ment chooses to start proceedings against a probationer and brand him as dishonest 
and incompetent he has a right to insist on the protection of Article 311 (2) of the 
Constitution. 


S. Mohan Kumaramangalam, Md. Askar Ali and C: Ramanathan, for Appellant. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. Appeal allowed.. 


6r: ° 


Rajagopalan, F. f ae Govindan v. State of Madras and 
agra September, 1960. ` ' another. 
` : W.P. Nos. 420 and 639 of 1959. 


Constitution of India (1950), article 226—Quo warranto—Wrnit of—~—Nature of— 
Circumstances under which it could be declined., 

A writ of quo warranto is to operate in future and the Court is not concerned with 
the legality of the acts of the officer whose appointment is challenged as illegal but 
concerns itself only with the question whether he should corte T to hold the office 
in future. If the concerned officer is subsequently conferred lawful authority to 
hold the appointment and any: irregularity or illegality in the initial appointment 
is validly cured by the appointing authority, a writ of quo warranto cannot issue. 

S. Mohan Kumaramanglam and K. V. Sankaran, for Petitioner. 

The Additional ia Pleader (M. M. tome); for Respondent, 


R.M. ——— ~ Petition dismissed. 
eVeeraswami, F. f Elayaperumal v. Masilamani. 
agrd September, 1960. - A.A.O.No. 125 of 1960. 


“Succession Act (XX XIX of R section 388 (1) and (2)—Appeal against an order 
of: the District Munsif acting under—Forum. 


In view of the notification of the Government under section 388 (1) of the Indian 
Succession Act enabling the District Munsif to exercise the functions of a District 
Judge under section 371 of the Act, under the Proviso te sub-section (2) of section 388 
an appeal against the order of the District Munsif exercising powers under sub-section 
(1) of the said section would ‘ie only to the District Court and not to the High Court: 

Per Curiam—Where under a misapprehension of the law an appeal has been 
wrongly filed ın the High Court, it may be re-presented to the District Court on 
return, and the delay in presentation may be excused by the District Court.” 


T. V. Balakrishnan, for Appellant. ` 7 
R. Desikan, for Respondent, 
R.M. -_“ mo Order accordingly. 
[FuLL Bencu.] ' ` ' i : 
Rajamannar, C. F., Somasundaram Board of Revenue, Madras v. 
and Veeraswami, FF. Simpsons & Mc. Chonachey Ltd., Madras, 
25th October, 1960. ' R.C. No. 2 of 1959. 


Stamp Act (II of 1899) (as amended in Madras)—Article 30 (c) of Schedule I A— 
Lease stipulating for premiums or advance tn addition to rent—Duty chargeable. 


Where under a lease deed the parties stipulate for payment of rent and also 
for advance for discharge of an encumbrance on the property, even though such 
advance is to be liquidated by a part of the rent payable every month, the document 
will be chargeable to duty under section 30 (c) of Schedule I of the Stamp Act 
as amended in Madras. The provision would be attracted even in cases when 
the rent is paid in advance and there is no other additional sum advanced. 

LL.R. 7 Mad. 203; 39 M.L.J. 495 : LL.R. 44 Mad. 260 and I.L.R. 1952 
Bom. 507, referred 

The Government Pleader (A. Alagiriswami), for Applicant. 

M. V. Gopalarainam and N: K. Pattabiraman, for Respondent. 

RM. ., —— Reference answered 


accordingly. 
Ramachandra Iyer, F. Tiruchi Sri Rajam Transport Ltd. v. 
25th October, ‘960. Labour Commissioner, Madurai. 


W.P. No. 658 of 1959. 


Tribial Disputes Act (XIV of rea, Section 33-C So aa 
workman—If could invoke the aid of labour Court. 

» Having regard to the object of the legislation and the context in which section 
33-0 (2) of the Industrial Disputes Act, 1947 came to be enacted it is clear that the 
section would: enable a labour Cout to adjudicate on claims made not only by work- 

e ° 
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meen who are still under the employment of the management but also by discharged 
workmen as well. The expression ‘any workman’ would include a workman 
who would be. entitled to any benefit conferred under the Act and should necessarily 
include a discharged worker as well. But where a workman was not in service even 
on the date of the dispute such a workman will not be one entitled to any benefit 
under a settlement or award which will be binding only on the persons specified in 
section 18 (3) of the Act, Such persons cannot invoke the aid of the labour Court 
under section 33-C (2) of the Act. 

P. V. Marthandam, for Petitioner. 

B. Lakshmi Narayana Reddy for Respondent. 


R.M. _ Rule absolute. 
Rajamannar, C. J., and Venkatadri, J. | State of Madras v. Umayal Achi. 
27th October, 1960. L.P.A. No. 107 of 1959. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Rules 
under section 3 and rule 10—Suit for an injunction against the Government from applying the 
provisions of the Land Encroachment Act arbitrarily—If maintainable. ‘ 


‘Rule 10 of the Rules framed under the Madras Estates (Abolition and Qon- 
version into Ryotwari) Act, 1948 relating to taking of possession of land-by the Govern- 
ment makes it clear that the provisions of the Land Encroachment Act, 1905 could 
be invoked only in cases where an encoachment has taken place after an estate has 
been notified. It cannot apply to cases where persons have been in possession even 
prior to the notification. A suit to restrain the Government from arbitrarily applying 
the procedure under the rule is cognisable by the civil Courts and their ae 
is not in any way ousted by the scheme of section 3 of the Act. 

The Government Pleader and V Ramaswami, for Appellant. 

V. Vedanthachari and P. S. Sarangapani Ayyangar, for Respondent. 


R.M. ——— Appeal dismissed. 
Rajagopalan and Srinivasan, JJ. Ouchterlony Valley Estates, Ltd. v. Govern- 
ment of Madras. 

4th November, 1960. T.R.C. No. 110 of 1957. 


Madras Agricultural Income-tax Act (V of 1955), section 5 (g)—Permissible deductions 
—Expenditure incu red in maintaining immature coffee plants in a plantation—If of a revenue 
nature. 

The expenditure incurréd i in the upkeep of immature plants in a coffee and tea 
estate will be expenses of cultivating the crop and will be allowable deductions un-‘ 
‘under section 5 (g) of the Madras Agricultural Income-tax Act. 

5 Tax Cases 529 followed. 

The expression ‘ cultivating the crop from which the agricultural income is 
derived’ is not restricted in the context to the particular tree or plant from which 
the yield is derived but the entire plantation consisting ‘of both mature and 
‘immature trees and plants. 

M. Subbaraya Ayyar, V. Sethuraman and S. Padmanabhan, for Petitioner. 

The Government Pleader, for Respondent. 


- RM. a i Petition allowed. 
Somasundaram, J. i -Ganesa Pillai, In re. 
gth November, 1960. , Crl.Rev. C. No. 329 of 1960. 


Grl.Rev. P. No. 321 of 1960. 

Criminal Procedure Code (V of 1898), section 528 (2)—‘Transfer for i ngun or tria? — 
‘Transferee Court—Duty to examine witnesses de novo. 

Where a transfer of a case is. effected under section 528 (2) of the Gritsinal 
Procedure Code, the magistrate to whom it is transferred must examine the witnesses 
‘do novo. ` Theré must be a fresh trial and the expression ‘for inquiry or trial’. means 
“full trial and not a partial trial based on the evidence partly recorded by him and 
partly recorded by the magistrate from whose file the case was transferred, 

R. Sundaravaradan and P. S. Nasasimhan, for Petitioner. - 

M. O; for the Public Prosecutor. 

R.M.. : 





, Orders acordingly 
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Chief Justice. 
The Homie Dr. P. V Rajamannar, B.A., B.L, D. LITT. 
; _ Pudsne Judges. ye 
The Hon’ble Mr. Justice P. Risagopela, 1.0.8.. ` =i 
s5 „ N. Somasundaram, 3.A., B. L. (Retired on 95th 
November, 1960). 
= 53 P. V. Balakrishna Ayyar, M.A., 1.0.8. (Retired on 26th 
September, 1960). 
j 5 S. Ramachandra Ayyar, B.A., B.L. 
5 5 S. Ganapatia Pillai, B.A., B.L. 
35 oo» M. Anantanarayanan, 1.0.8. 
Ss ier G. R. Jagadisan, B.A., B.L. 
» w3: K. Veeraswami, B.A., B.L. 
a 3 K. Srinivasan, 1.0.8. 
j 5 T. Venkatadri, B.A., B.L. (18th Sas 1960). 
iy Si P. Ramakrishnan, 1.a.s. (19th October, 1960). 
ie » P. S. Kailasam, B.80., B.L. (2oth October, 1960). 
33 j Haji P. Kunhamad Kutti, B.A., B.L. (7th December, 
1960). 
Advocate-General, 


Mr. V. K. Tiruvenkatachari. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALAN AND MR. Justice BALAKRISHNA AYYAR. 


Peirce, Leslie & Co. Ltd., Kozhikode .. Petitioner* 
a ' 
The Commissioner of Income-tax, Madras .. Respondent. 


Incoms-tax Act (XI of 1922)—Taxable income—Incoms and capital receipt—Lump sum amount received 
by an assesses as compensation for termination of an agency agreement—If income or capital receipt—Tests to 


It is not alwàys casy to decide whether a particular payment received by a person is his income 
or whether it is to be regarded as his capital receipt. Where an assessee company, as part of its other 
normal trading activities takes up certain managing agencies also, which if terminated would entitle 
the assessee to receive a lump sum compensation, the receipt of such amount would be part of the 
income of the assessee and not a capital receipt, since the other business activities of the assessee- 
company asits profit-earning machinery asa whole were not affected by the termination of any 
managing agency agreements, which was only one of several activities of the assessee. Normally a 
businessman would view the acquiring of a managing agency as a capital asset by itself as it is 
intended to produce income, and in certain cases where the whole trade of the assessee is built on 
such managing agencyand the managing agency constituted the framework or whole structure 
of the assessce’s profit-making apparatus, the receipt of a lumpsum amount as com tion for the 
cancellation of such an agreement of managing agency might constitute a capital asc and not 
income. But where the receipt of compensation for cancellation ofa managing agency isin the 
course of the normal trading activities of the assessee and leaves the point framework of the 
assessee’s business unimpaired such compensation will be part of the assessee’s income. 


Commissioner of Incoms-tax and Excess Profits Tax v. South India Pictures, Ltd., (1956) 8.C.J. 479: ° 
1956) 2 M.L.J. (S.C.) 21 : (7958) An.W.R. (S.C.) 215 : 29 LT.R. gro (S.C.) and Anglo-French 
‘ploration Co., Ltd. v. Clayson (Inspector of Taxes), (1956) 30 1.T.R. 309, tollowed. 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) as amended by section 92 
of the Income-tax (Amendment) Act (VII of 1939) in R.A. Nos. 719 and 720 0f 


1953-54 and 790 to 794 of 1953-54 on its file for decision on the following questions 
of law, viz. 


*©(1) Whether the aforesaid sum of Rs. 60,000 compensation received from the Talliar 
Estates Ltd., is assessable as a trading profit under the Income-tax, Excess Profits Tax and Business 
Profits Tax Acts ? i 


(2) Whether the dividends of Rs. 36,820 and Rs. 32,603 received in the previous years for 
assessment years 1 50 and 1950-51 from plantation companies, whose main business was 
agriculture, can be said to include any agricultural income exempt under section 4 (3) (viii) of the 
Income-tax Act ? and 


(3) Whether the credit balances in the capital profits account, profit and loss account and 
E.P.T. batas refund suspense account form part of the ‘reserves? of the assessee within the 
meaning of Rule 2 (1) of Schedule II of the Business Profits Tax Act ?” 


M. Subbaraya Iyer, V. Sethuraman and S. Padmanabhan, Advocates, for the 
Petitioner. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax, for Commissioner. 





*®Case Referred No. 53 of 1954 and T.G. M.P. No. 42 of 1958. rd September, 1958.- 
i a (12th Bhadra, 1880— Saka.) 
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The Order of the Court was made by 


Rajagopalan, J.—Both the assessee and the Department were aggrieved, each 
with a part of the order of the Appellate Tribunal. On applications presented by 
them the Tribunal madea consolidated reference under section 66 (1) of the 
Income-Tax Act and submitted three questions for the determination of this Court. 


The questions arose out of the assessment proceedings for the assessment years 
1949-50 and 1950-51. 
The second of the questions, which is easiest answered, ran : al 

“ Whether the dividends of Rs. 36,820 and Rs. 32,603 received in the previous years for assess- 
ment years 1949-50 and 1950-51 from Plantation companies whose main bumness was agriculture 
can be said to include any agricultural income exempt under section 4 (3) of the Income-tax Act?” 

The issue is no longer res integra and it is concluded by the decision of the 
Supreme Court in Mrs. Bacha F. Guzdar v. Commissioner of Income-tax, Bombay!. The 
question is answered in the negative and against the assessec. 


We shall deal next with the first question 
“ Whether the aforesaid sum of Rs. 60,000 compensation received from the Talliar Estates, 
oe Ta as a trading profit under the Income-tax, Excess Profits Tax and Business Profitg Tax 

The relevant facts as found by the Tribunal are as follows: The assessee com- 
pany is incorporated in the United Kingdom. It has an office at Kozhikode among 
other places in India. In the course of its varied business activities the assessee took 
up the managing agencies of Plantation companies, to which the assessee also acted 
as Secretaries. Whenever a managing agency was terminated, as for example, when 
the plantations were sold and the Plantation company itself wound up its operations 
the assessee was paid compensation, the quantum of which was decided by agree- 
ment. In 1945-46 the assessee company held such managing agencies for sixteen 
Plantation companies. Talliar Estates, Ltd., was one of such Plantation companies, 
and the agreement between that Company and the assessee was in 1937 (Annexure 
A). In 1945 Talliar Estates sold its plantation, which was in India, and the 
Company subsequently went into liquidation. On 24th July, 1945, Talliar Estates 
passed a special resolution which ran : 

“That the Liquidator be authorised to pay the Secretaries and Agents, Peirce, Leslie and 
Co., Ltd., London, £4,500 by way of compensation for loss of office.” 
In accordance with that resolution the assessee received Rs. 60,000 in the year of 
account which ended on goth June, 1946. ‘That was treated as a trading receipt by 
the Department for’the purpose of assessment to Income-tax, Excess Profits Tax and 
Business Profits Tax. When the assessee appealed to the Tribunal it purported to 
apply the principles laid down by this Court in Commissioner of Income-tax and Excess 
Profits Tax v. South Indian Pictures Lid.,? and upheld the claim of the assessee, that 
this sum of Rs. 60,000 constituted a capital receipt not liable to tax. At the 
instance of the Commissioner the Tribunal referred to this Court the question we 
have set out above. 

The decision of this Court in Commissioner of Income-ax and Excess Profits Tax v. 
South Indian Pictures Ltd.,* was reversed by the Supreme Court in Commissioner of 
Income-tax and Excess Profits Tax v. South India Pictures Ltd.” But that may not con~ 
clude the question at issue. It is with reference to the facts of this case we have 
to decide whether the sum of Rs. 60,000 constituted a trading receipt or a capital 
receipt in the hands of the assessee. 

The approach to the question should be that indicated by the Supreme Court at 
page 915 of the report in Commissioner of Income-iax and Excess Profits Tax v. South India 
Pictures Ltd.3 S. R. Das, J., observed : 


“It is not always easy to decide whether a particular payment received by a person is his income 
or whether it is to be regarded as his capital receipt. Income, said Lord Wright in Raja Bahadur Kamaka 


e 





z. (1955) S.C.J. 68 : (1955) 1 S.G.R. 876: 3. (1956) S.C.J. 479 : (1956) 2 M.LJ. (S.C. 
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shya Narain Singh of Ramgarh v. Commissioner of Income-tax, Bihar and Orissa}, is a word of the broadest 
connotation ‘and difficult and perhaps impossible to define in any precise general formula’. Lard 
Macmillan said in Van Den Berghs v. Clark (Inspector of Taxes)*, that though in general the dis- 
tinction between an income and a capital receipt was well recognised and easily applied, cases did 
arise where the item lay on the border line and the problem has to be solved on the particular facts 
of each case. No infallible criterion or test can be or has been laid down and the decided cases are 
only helpful in that they indicate the kind of consideration which may relevantly be borne in mind 
in approaching the problem.” 


The learned Chief Justice observed further on: 


“ The assessee before us is a company carrying on a business and it received the sum in question 
in connection with that business. We have, therefore, to ask ourselves as to what is the substance of 
the matter from the point of view of a businessman”. 


No doubt normally a businessman would view a managing agency as a capital 
asset, acquired to produce income. Some of the cases in which it was so viewed 
including Commissioner of Income-tax, Bombay City v. Asiatic Textile Company, Lid., 
Bombay® were set out at page 719 of the report in Rangaswami Naidu v. Commissioner 
of \Income-tax*, The learned counsel for the assessee was equally well founded in 
hig contention that the managing agency could not be viewed even in the case of 
the assessee as part of its stock-in-trade. That the compensation of Rs. 60,000 was 
paid for the loss of the managing agency of Talliar Estates, among other rights 
secured by the assessee under the agreement (Annexure A) with the Talliar Estates, 
may not be conclusive to show that it was a capital receipt in the hands of the 
assessee, that is, that the amount was paid to the assessee as compensation for the 
loss of an item of its apparent capital assets. 


The relevant facts in Commissioner of Income-tax and Excess Profits Tax, Madras 
v. South India Pictures Ltd.,® as set out in the head-note were as follows : 


“The assessee (South India Pictures Ltd.) which carried on the business of distribution of films 
entered into three agreements for advancing monies to certain motion picture producers towards the 
production of three films and acquiring the rights of distribution thereof. The agreements, inter alia, 
provided that the assessee would advance certain sums of money in instalments for the production of 
the films, the assessee acquiring the sole right to distribute the films for a period of five years from 
the date of release of each film. The agsessee was to pay itself from the money realised by the distri- 
bution of the films its commission and the amount advanced to the producers and to pay the balance 
to the producers. The assessee had a charge by way of security on the negative and positive copies 
of the films for amounts due on account of advance. If the t poducers Tailed to deliver the fi 
within the time specified, the assessee had the right to complete the picture at its own cost. On the 
expiry of the period of five years the assessee had to return to the producers all copies of the films and 
the balance stock of publicity materials. After the assessee had exploited to a certain extent its right 
of distribution of three films, the agreements were cancelled and the producers paid an aggregate 
sum of Rs. 26,000 to the assessee towards commission. In the relevant accounting year the assessce 
had distribution rights in respect of eleven films including these three.” 


With reference to these facts, Das, C.J., said at pages 916-917 : 


. . “ The termination of the agreement in each of the circumstances hereinbefore mentioned could 
well be said to have been brought about in the ordinary course of business and money paid or received 
by the assessee as a result of or in connection with such termination of ments would certainly be 
regarded as having been so paid or received in the ordinary course of its business and therefore a 
trading disbursement or trading receipt..... In fact in the accounting year the assessee had distribution 
rights in respect of eleven films including these three. These three agreements would have come to 
an end on the expiration of the period of five years from the ctive dates of release of the films 
and had only a part of the period to run, a fact which may also be relevantly borne in mind. The 
cancellation of these agreements must have left the assessee free, if it so chose, to secure other films 
which could be distributed in the place of these films and which might have brought in better box- 
office collections. In the language of Lord Haworth, M. R., in Short Bros. Ltd. v. Commissoners of 
Inland Revenue? the sum paid to the assessee was not truly compensation for not carrying on its business 
but was a sum paid in the ordinary course of business to adjust the relation between the assessee and 
the producers of the films. The agreements which were cancelled were by no means agreements on 
which the whole trade of the assessee had for all practical purposes been built and the payment received 
by the assessee was not for the loss of such a fundamental asset as was the ship managership of the 
assessee in Barr, Crombie and Co., Lid. v. Commissioner of Inland Revenus.?| Nor can one say that the 





1. (1943) 2 M.LJ. 410: L.R. 70 LA. 180at 708: 31 LTR. 711. 
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cancelled agreements constituted the framework or whole structure of the asseasee’s profit-making 
apparatus in the sense the agreement between the two margarine dealers concerned in Van Den Berghs 
Lid. v. Clark (Inspector of Taxes)}. Here were three ements entered into by the assessee in the 
ordinary course of his business along with several similar ements, these three a ents were 
by mutual consent put an end to. The termination of these three a ents did not radically 
or at all affect or alter the structure of the assessee’s business. Ind the assessee’s business of 
distribution of films proceeded apace notwithstanding the cancellation of these three agreements,” 


After pointing out that what the South India Pictures, Ltd., entered mto were 
composite agreements, and that even under the financing part of the agreements the 
South India Pictures, Ltd., did not acquire any capital assets, the learned Chief 
Justice proceeded to observe at pages 918-9 : 

“ Assuming that to start with the films constituted capital assets, the entire capital outlay had 
been recovered and the security had been extinguished and that part of the agreements which consti- 
tuted financing agreements had been fully worked out and had come to an end and the three films 
ceased to be capital assets and the assessee was holding the films only under that part of the agree- 
ments which constituted the distributing agency agreements which only were subsisting. In the 
premises the amount received the assessee was only so received ‘ towards commission’, that is 
to say, as compensation for the loss of the commission which it would have earned had the agree- 
ments not been terminated. In our opinion, in the events that had happened, the amount was mot 
received by the assessee as the price of any capital assets sold or surrendered or destroyed or sterilized 
bit in the language of Rowlatt, J., in Short Bros. Case? the amount was simply received by the 
assessee in the course of its going distributing agency business from that going business. In our 
judgment, on the facts and in the circumstances of the present case, it falls within the principles 

id down in Short Bros. Cass? and Kelsall Parsons and Co.’s Cases*, rather than within those laid 
down in Shaw Wallace’s Gasa* or Ven Den Bergh’s Caset or Barr Crombie’s Case". 


In the case of the assessee, taking up managing agency along with secretaryship 
to the Plantation company and other trading rights was part of the assessee’s normal 
trading activities. The assessee dealt with among other things, the export of tea pro- 
duced in India, and obtaining managing agencies and other rights from the Planta- 
tion companies certainly facilitated that trade in tea. The managing agencies the 
the assessee obtained were liable to termination, in which event the assessee received 
the compensation it was entitled to by agreement. We should point out that the 
agreement (Annexure A) was not-a contract for securing simpliciter the managing 
agency for Talliar Estates. It was a composite agreement securing other rights as well 
to the assessee, which helped it in its trading activities in tea. The assessee was in a 
position to obtain such contracts with Planation companies because of its large 

. experience in handling tea for export and also in managing plantations in India. 
Even confining ourselves to the managing agency, the loss of one of several such 
managing agencies could have little effect on the structure of the assessee’s busi- 
ness even in tea or on its profit-earning apparatus as a whole. They endured 
virtually unimpaired by the termination of the managing agency for the Talliar 
Estates even as the business of the assessee remained unimpaired when other 
managing agencies were terminated in the past. The assessee’s business in tea 
proceeded apace notwithstanding the termination of such agreements. To adapt 
the words of Das, C.J., at page 916 of the report in Commissioner of Income-tax and 
Excess Profits Tax v. South India Pictures®, the termination of the agreement with 
the Talliar Estates could well be said to have been brought about in the ordinary 
course of the business of the assessee and the money paid to the assessee as a result 
of or in connection with the termination of such agreements should certainly be 
regarded as money received in the ordinary course of the business of the assessee, 
and that therefore it was a trading receipt. 


Mr. Rama Rao Saheb, learned counsel for the Department, referred us also 
to Anglo-French Exploration Co. Ltd. v. Clayson (Inspector of Taxes)". Lord Evershed,, 
M. R., said, at page 916: 
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“ If the matter were res integra, I think that there is much to be said for the simple view that 


sum of money received in consideration for the giving up or destruction of an agreement under whi 
you look to earn an annual sum is capital and not income ; for in such case the sum received might 
described fairly as the capitalised equivalent at the present time of income prospects,” 


After pointing out that the real question for determination was whether it was 
a profit or gain arising from the trade of the recipient within the terms of Schedule 
D, the learned Master of the Rolls proceeded : ` 
“ And the matter is not in any case res integra. The line of cases to which we have had our atten- 
tion directed starting from the well-known triology : Inland Revenus Commissioners v. Newcastle Bre- 
wertes Lid.1, Short Brothers v. Inland Revenue Commissioner? and Inland Revenue Commissioners v. 
Northfleet Coal and Ballast Co., Lid 3. seem to me to emphasise that sums received for the cancellation of 
an agency or of other similar agreements which have been entered into by the recipient in the ordi- 
tary course of its trade will themselves, prima facie, be regarded as received in the ordinary course of 
e unless the transaction involves a parting by the recipient with a substantial part of its business 
undertaking. The case of Barr Crombie and Co., Ltd. v. Inland Revenue Gommissionerst, was a case of 
that exceptional character.” 


At page 318 the learned Master of the Rolls pointed out : 


®“ It is true that the facts show that Anglo-French (that was the Assessee in that case) held some 
eight agency and secretarial contracts and had done so for a considerable time with little variation, 
Neverfheless, the making of such contracts was part of the business of Anglo-French, and the cancella- 
tion of this one contract in no sense affected the ‘ profit-making apparatus’ of the company which 
retained its offices and staff, in Johannesburg exactly as before ”. 
The case of the assessee before us was certainly analogous to that the Court 
of Appeal had to consider in Anglo-French Exploration Co. Ltd. v. Clayson (Inspector 
of Taxes), 

In our opinion, in the circumstances in which the assessee company carried 

on its trading operations the amount of Rs. 60,000 constituted a trading receipt re- 
ceived in the usual course of its business activities. 


We answer the first question in the affirmative and against the assessee. 

The third question ran : 

“ Whether the credit balances in the capital profits account, profit and loss account and Business 
Profits Tax Post War Refund suspense account form part of the, reserve’ of the assessee within the 
meaning of rule 2 (1) of Schedule II of the Business Profits Tax Act ?” 

The relevant chargeable accounting periods for assessment to Business Profits 
Tax were: (1) 1st April, 1946, to goth June, 1946; (2) rst July, 1946, to 31st March, 
1947; (3) Ist April, 1947, to goth June, 1947 ; and (4) 1st July, 1947, to goth June, 
1948. The assessee company which as we pointed out was incorporated in the United 
Kingdom, prepared its balance-sheets on a sterling basis. It claimed an ‘abate- 
ment’ under rule 2 (1) of Schedule IT to the Business Profits Tax Act of the amounts 
specified in paragraph 11 of the a statement of the case submitted by the Tribunal. 
The Tribunal upheld the claim of the assessee, and at the instange of the 
Commissioner referred the question set out for the determination of this Court. 


The principles on which such claims for abatement should be decided, which 
were laid down by the Supreme Court in Commissioner of Income-tax v. Century 
Spinning and Manufacturing Company, Lid.,® were explained and applied by a Divisional 
Bench of this Court in Commissioner of Income-tax v. Vasantha Mills Lid.” It is on 
the application of those principles that we have to answer the second question which 
we have set out above. 

The sums in question apparently represented the undistributed profits and were 
shown in the balance sheet partly as capital and partly as revenue receipts. During 
the arguments before us the learned counsel for thè assessee limited the claim for 
abatement to the following amounts: £ 27,857 (capital profits account) and £219 
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(profit and loss account) for the chargeable accounting periods 1 and 2 we have 
mentioned above ; £ 9,812-0-5 (capital profits account) and £ 30-7-4 (profit and 
loss account) for the chargeable accounting periods 3 and 4. In addition the assessee 
claimed abatement with reference to the chargeable accounting periods, 2, 3 and 4 
of another sum of £19,236 which amount was shown in the balance-sheets under 
the head Excess Profits Tax Post-War Refund Suspense Account. 


Did these amounts constitute reserves within the meaning of rule 2 (1) for the 
relevant chargeable accounting periods is the question, which, as we have said, 
has to be answered in the light of the principles explained in Commisstoner of Income- 
tax v. Vasantha Mills Lid.? The Tribunal had no occasion to apply these principles 
when it upheld the claim of the assessee. Possibly the assessee had no opportunity 
to place before the authorities and the Tribunal the relevant material, on the basis 
of which the claim for abatement should have been investigated. The assessee 
preferred T.C.M.P. 42 of 1958 to produce further documents to decide the question. 
Even so the material furnished does not appear to be complete. It is, however, 
primarily for the Tribunal to investigate the facts and record the findings ngces- 
sary before we can answer the question referred to us. 


° 

As pointed out in Commissioner of Income-tax v. Century Spinning and Manufactur- 
ing Co., Ltd.*, and by this Court in Commissioner of Income-tax v. Vasantha Mills}, 
the crucial date is the first day of the relevant chargeable accounting period. 
What was merely a mass of undistributed profits on that date will not constitute 
a reserve. The Supreme Court stated in Commissioner of Income-tax v. Century 
Spinning and Manufacturing Co., Ltd.? 

“the profits lying unutilized and not specially set apart for any purpose on the crucial date 
did not constitute reserves within the meaning of Schedule II, rule 2 (1) ”. 
On this basis of what was pointed out by this Court at page 245 in Commissioner 
of Income-tax v. Vasantha Mills Ltd.,! what the Tribunal will have to ‘decide in this 
case is whether, with reference to each of the sums we have mentioned above, any 
one possessed the requisite authority indicated on or before the crucial dates, 
with reference to each of the chargeable accounting periods, the manner of disposal 
or the destination of the funds of the company which constituted its profits. Was 
any portion of the profits specifically set apart for any purpose on or before the crucial 
date and was it so set apart by one having the requisite authority? It was on an 
erroneous view of the law that the Tribunal upheld the claim of the assessee, and 
as we said there was no occasion at that stage to investigate the question at issue 
on a proper basis. We therefore direct the Tribunal to examine the question afresh, 
after affording an opportunity, to both the assessee and the Department to place 
all the relevant’ material on record, and submit a further statement of the case. 
The documents filed by the assesse with T.C. M. P. 42 of 1958 will be forwarded 
to the Tribunal, and the Tribunal will afford the assessee an opportunity to produce 
further documents, if any, as are relevant for the determination of the question. 


The Tribunal will submit the further statement of the case within three months 
from the date of the receipt of the records by the Tribunal. It may not be neces- 
sary to print the further statement of the case. The Department will furnish typed 
papers after which the case will be posted for disposal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BASHEER AHMED SAYEED. 


A. R. Cunniah Naidu .. Petitioner* 
D. 
Thirunavukkarasu Chettiar and others .. Respondents. 
Madras Buildings Lease and Rent Control Act (XXV of 1949), section 7 (3) (a) (2ii)—Owner’s requirement 


of his premises for business—Owner ly carrying on „in partnership——Partnership dissolved 
and the business premises handed over to the other partners—Rent receipt, however, standing in the name of the 
retired partner—If would disentitle him from applying for possession of hts own premises. 

Where a person carrying on business in partnership with others retired from the partnership 
and the premises where the business was being carried on was madc over to the remaining partners, 
it ıs open to him to apply under section 7 (3) (a) (ii) of the Madras Rent Control Act for possession 
of his own business premises in the occupation of a tenant. The mere fact that the rent receipts for 
the rented building of the aloe partnership still continued to remain in the name of the outgoing 
partner will not disentitle him to apply under the section so long as it is established that he is not 
in possession or entitled to the possession of the non-residential building. The fact that he was occupy- 
ing the previous premises temporarily as a licensee does not also in any way disentitle him for seeking 
his remedy under the section. 

Petition under section 12-B of Act XXV of 1949 as amended praying the High 
Court to revise the order of the Court of Small Causes at Madras, dated 29th 
September, 1956 and made in H.R.A. No. 174, of 1956 preferred against the 
order of the Court of the (House) Rent Controller, Madras, in H.R.C. No. 2763 


of 1955. 
T. S. Raghavachariar and C. P. Rajagopala Ayyangar, for Petitioner. 


T. S. Krishnamurthi Ayyar, for Respondent. 


The Court delivered the following 


Jupement.—-This Civil Revision Petition is against the order of the learned 
Second Judge of the Court of Small Causes in H.R.A. No. 174 of 1956 against H.R. 
C. No. 2763 of 1955. The landlord who sought to evict his tenant is the petitioner 
in this Civil Revision Petition. 

The petitioner’s case was that he had been running a business in partnership 
with two or three others for over 40 years, orginally at No. 33, Bunder Street and 
later on at Nos. 32, 34, 35, 68, 71, 104 and 105 in Kotwal Bazaar. On account 
of differences between the partners of the firm, which was known as A.R. & Sons 
and A.R. Kanniah Naidu at Kotwal Bazaar, the partnership had to be dissolved, by 
a deed of dissolution, dated 29th April, 1955. The premises where this partnership 
was being carried on until the date of dissolution belonged to S.K.P.D. Charities, 
and when the partnership business was transferred from Bunder Street to the 
premises of the said charities, the lease-hold interest which the present petitioner 
- had in the premises in Kotwal Bazaar belonging to the S.K.P.D. Charities became 
the property of the partnership that was being carried on. That is to say, the lease- 
hold interest became by agreement part of the assets of the partnership business. 
But when the dissolution came up, this leasehold interest continued to be an asset 
of the partnership business from which the petitioner retired. By reason of his 
retirement, he ceased to have any more interest in the lease of the premises, where 
the partnership was being carried on, even after the dissolution of the partnership. 
In and by the terms of the deed of dissolution, however, this petitioner was allowed, 
as a temporary measure, for a period of one year, to have his retail business in a 
portion of the premises, in which the partnership itself was carried on, in his capacity 
as a licensee and not as being entitled any more to the lease-hold interest which had 
become transferred in favour of the partnership business. It is also the case of the 
petitioner that he desired to carry on a wholesale business in plantains instead of the 
retail business, which he was forced to carry on after the dissolution of partnership. 





* GRP. No. 1404 of 1957. 11th February, 1959. 
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On roth December, 1954, this petitioner had purchased premises No. 54, Bunder 
Street for a sùm of about Rs. 55,000. This premises was in the occupation of the 
present respondents. With a view to ply his own business in the premises purchased 
by him the petitioner filed an application for eviction of the respondents 
tenants on the ground that the premises was required for his own use, and that he 
had no other premises in which he could carry on his wholesale business. Nor was 
he entitled to possession of any other premises at the time he filed the application 
for eviction of the respondents. 


This application before the Rent Controller was enquired into and dismissed 
on the ground that the petitioner in order to avoid the inconveniences of the pro- 
visions of section 7 (3) (a) (iii) of the Act had conveniently given up his right to the 
possession of the shops in Kotwal Bazaar, the tenancy of which was still in his name 
and to the possession of which he was still entitled, in favour of the partnership firm 
and had made himself a licensee in a portion of the premises for a limited period. 
The learned Rent Controller also observed tbat the S.K.P.D. Charities had not 
recognised the change of tenancy from the personal name of the petitioner to fhe 
name of the partnership firm, A.R. & Sons, that the petitioner alone continued to 
be in possession of the said shops, that the possession of those shops could nôt be 
transferred to the firm, and that the petitioner had not even informed the 
S.K.P.D. Charities about the intended change, much less has the S.K.P.D. taken 
any action against him for eviction from those shops. Therefore the learned Rent 
Controller found that the petitioner, who was occupying for the purpose of a business 
which he was carrying on, non-residential buildings in the city, to the possession 
of which he was entitled under the Act, was not entitled to possession of the same 
under section 7 (3) (a) (üi) of the Act. In the result the Rent Controller, as already 
stated, dismissed the petition. A 


The petitioner thereupon preferred an appeal before the learned Second Judge 
of the Small Causes Court. The learned Judge of the Court framed two points 
for his consideration. The first one was whether the claim of the appellant was 
bona fide, and the second was whether he was not entitled to evict the respondents 
under section 7 (3) (a) (iii) of the Act. The learned Small Cause Judge agreeing with 
the Rent Controller on the first point held that the claim of the appellant was bona 
fide, but opined that that point did not arise before him for consideration. The only 
point which arose before him for consideration was whether the petitioner was 
entitled to evict the respondents from the premises purchased by him and now re- 
quired by him for the purpose of carrying on his wholesale business. On this point 
the learned Second Judge of the Small Causes Court, however, agreed with the Rent 
Controller and he accordingly dismissed the appeal. He held that :the appellant 
was occupying, for the purpose of his business which he was carrying on, a non- 
residential building to the possession of which he was entitled under the Act, and 
therefore the petitioner was not entitled to an order directing the respondents- 
tenants occupying the non-residential building in question to put him in possession 
of the same under section 7 (3) (a) (ili) of the Act. While dismissing the appeal 
the learned Second Judge also observed that there was no evidence before the Rent 
Controller to warrant his conclusion that Exhibit P-1, the deed of dissolution had 
been brought into existence to avoid inconveniences of the provisions of section 7 
(3) (a) (iii) of the Act, and he held further that the dissolution of the partnership 
was not his own unilateral act and it came along after Exhibit R-e series. Aggrieved 
against this order the petitioner has preferred this Civil Revision Petition. 

The simple point that arises for consideration before me is whether in the eye 
of the law, the petitioner could be said to be still entitled to possession of a non- 
residential building in the city, town or village concerned, which is his own or to 
the possession of which he is entitled, whether under this Act or otherwise. ‘That 
is to say whether the petitioner satisfies the conditions stipulated in section 7 (3) 
(a) (iii). Section 7 (3) (a) (iii) provides that a landlord, may subject to the pro- 
visions of clause (d) apply to the Controller for an order directing the tenant tq put 
the landlord in possession of the building, in case it is any other non-residential 


. 
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building, if the landlord is not occupying for purposes of a business which he is 
carrying on, a non-residential building in the city, town or village cdncerned whith 

is his own or to the possession of which he is entitled whether under this Act or other- 
wise. The evidence in this case is clearly to the effect that until the date 

of dissolution of the partnership evidenced by ibit P-1 in the case, the petitioner 
-was occupying for the purpose of his own business a non-residential building in the 
«ity, to the possession of which he was entitled under a lease which he held from the 
S.K.P.D. Charities. It is also in evidence that the rent for this building was being 
paid by the partnership, until the dissolution of the partnership, though the lease 

stood in the name of the petitioner. It is also in evidence that after the dissolution 
of the partnership, no change has been made in the name of the person who 1s said 
to be the tenant in respect of the premises in which the partnership was still being 
carried on by the rest of the partners. As observed by both the Courts below, 

though the 8.K.P.D. Charities have been receiving the rent for the premises from 
the partnership business, still they have not taken any steps to have the tenancy 
agreement executed by the partnership which is actually in the enjoyment of the 
premises, since the date of the dissolution to the exclusion of the petitioner. 
It is not disputed that after the date of the dissolution, the petitioner has 
Jos® his right to the leasehold interest in the premises where the partnership was 
being carried on, he having got out of the partnership and having taken just a portion 
‘of the premises as a licensee for a temporary period. It is conceded on both sides 
that after the dissolution of the partnership, the petitioner was carrying on only a 
retail business. According to the petitioner, the purpose of his having purchased 
the property in question was to carry on a wholesale business, and that it was also 
his intention to carry on such wholesale business in premises belonging to himself. 
"There is at any rate no evidence contra. It was in those circumstances that he put 
in his application before the Rent Controller for evicting the tenants from the 
premises purchased by him in December, 1954. The question then to be considered 
is whether notwithstanding the fact that the tenancy in respect of the premises where 
the partnership business is carried on remained in his name nominally, and despite the 
fact that the petitioner had gone out of possession of those premises by virtue of the 
- terms of the deed of dissolution and also the fact that he had continued in a part of 
the premises as a mere licensee for a period of one year, he could still be considered 
to be entitled to possession of the premises where he was carrying on business. The 
correct answer to this question would indeed decide the issue in this case. . 


The learned counsel appearing on behalfof the petitioner has contended that when 
once the dissolution had taken place and as has been held by the Court below that 
there was no lack of bona fides in the dissolution and when once by virtue of the terms 
of the dissolution the tenancy interest in the premises had been made over to the 
rest of the partnership, who were still carrying on business in the premises, and the 
petitioner himself having gone out of the premises by virtue of the very terms of 
the deed of dissolution, it cannot be said that the petitioner was any more entitled 
to possession of the premises under the Act or otherwise. He further argued there 
was nothing inherently wrong, nor was it incompetent on the part of the petitioner 
-to have entered into the dissolution of partnership under which he could make over 
the right to the tenancy in favour of the rest of the partners of the dissolved firm 
to the exclusion of himself. Such a transfer of right to a tenancy in favour of a 
partnership by one of the partners, when that tenancy had become one of the assets 
of the partnership by reason of the conduct of the parties to the partnership, has 
been recognised to be a valid act on the part of the out-going partner and no 
impropriety or illegality could be attached to the transfer of interest made by the 
out-going partner. 


$ } 

The decision in Devarajulu Naidu v. Ethirajavalli Thayarammat, has been cited 

by the learned counsel for the petitioner in support of this contention. In so far 
as the dissolution of the partnership has not been brought about with a view, to 
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evade the consequences of section 7 (3) (a) (iii), but has been bona fide and asa 
result of that deed of dissolution the petitioner has lost his right to possession of the 
premises where the rest of the partners are still carrying on business to his exclusion, 
it-is difficult to hold that the petitioner is still entitled to possession of those premises. 
It may be that even though he has lost possession of the premises where he as one 
of the partners was hitherto carrying on business the receipts were still being issued 
in his name, notwithstanding the fact that he had ceased to have any more right to 
possession of that property, and it may be also that there has been no change in the 
records of the S. K. P.D. Charitics. Still the fact that he is no more entitled to 
possession of the premises which he has ceased to occupy and had allowed the rest 
of the partners to continue in occupation to his exclusion, cannot be seriously dis- 
puted. If he attempts to get back possession of the premises in the exercise of any 
claim of right to possession, surely he will not succeed, and in the face of the terms. 
of the deed of dissolution his claim any more to the possession of the property in 
which he was carrying on business until the date of dissolution, would not be upheld. 
by any Court. He would easily be non-suited by reason of his having entered into 
the deed of dissolution, whereby he had given up his right to the possession of the 
premises where he was hitherto carrying on business as one of the partners of the firm 
which now continues to be in possession of the property. Therefore it cannot be 
argued with any justification that the petitioner is still entitled to possession of the 
premises where he was once carrying on business. If that is the actual situation, 
then he will certainly come within the scope of section 7 (3) (a) (iii) and will be 
entitled to possession of the premises which is now under the occupation of the 
respondents, since the petitioner wants those premises for carrying on his business. 

The next question is whether it has been established that the petitioner actually 
wants the premises which is in the occupation of the respondents for his own business. 
On the facts of the case there can be little doubt that the petitioner, who is a plantain 
merchant and who has been a partner of a bigger firm does require the premises 
purchased by him for his own wholesale business. The location of the premises 
in an area where the premises are will be suited for non-residential purposes. The 
fact also is indisputable that when he filed the application for eviction of the res- 
pondents he was occupying a portion of the previous premises only as a licensee 
and that too for a temporary period and on the lapse of that temporary period he 
will be without any premises of his own for carrying on his business, Even the 
ground that he wanted to expand his business from being a retail one into a whole- 
sale one would also be a justification for his requiring his premises from the tenants. 
The decision in Narayana Rao v. Mt. R. D. Swame}, has been cited by the learned 
counsel for the petitioner in support of his contention that where a petitioner does. 
need a premises for carrying on the business, it follows that his need was a genuine 
one. In that decision it was however observed that it may be that he wanted to 

and his business to earn more money or that he wanted to free himself from the 
shackles of the Rent Control Order. Even so, what he wants is within the law and 
as such he is, when he made the application, entitled to have the premises vacated.. 
The principle of this decision would apply to the present case. As already observed, 
there is no justification for refusing the petitioner the use of his own premises when 
he is in dire necessity, not merely for his carrying on his own business, but also for 
the expansion of his business, particularly when he had lost possession of the premises. 
in which be was hitherto carrying on business by virtue of the terms and conditions 
of the deed of dissolution referred to above. 


In Nagamanickam Chettiar v. Nallakanna Servai?, the learned Chief Justice of 
this Court has held that the principle of section 7 (3) (¢) of the Madras Buildings 
(Lease and Rent Control) Act which provides for a landlord requiring addi- 
tional accommodation for the purpose of a business he is carrying o`, may well 
apply to cases arising under section 7 (3) (a) (iii) of the Act also. He has 
heid further that where a landlord who is carrying on business in camphor in a 
rented building requires his own building for installing a power-driven machinery 








1. AIR. 1953 Nag. 271. i 2. (1957) 1 M.L.J. 182. : 
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for manufacturing camphor, which could not be done in the rented building, even 
though there may be no threat of eviction from the rented building ànd there is ho 
question of additional accommodation it is a case of a landlord requiring 
accommodation necessary for carrying on his business with the aid of power-driven 
machinery and he is entitled to maintain an application for eviction of the tenant. 
The principle of that decision will also apply to the facts of the present case. 


What one has to consider in a case like the present one is as to whether the 
petitioner is in substance entitled to possession of any building which he was 
occupying for the purpose of his own business. The mere fact that the landlord 
had not been informed of the changed situation in which the petitioner lost 
his right to possession and had become disentitled to possession would not really 
make any great difference, if by any legitimate act of his he had become no more 
entitled to possession of the building in which he was carrying on a business hitherto. 


In Seethalakshmi Ammal v. Fudge, Court of Small Causes, Madras, the Honourable 
the Chief Justice and Somasundaram, J. have observed that the material provision 
of the Madras Rent Control Act does not require the landlord to establish more 

that he requires the house for his own occupation and that he is not occupying 
a résidential building of his own in the city, town or village concerned. No doubt 
he has to satisfy the Controller that his claim is bona fide. But the fact that a person 
is not urgently in need of a house cannot lead to the conclusion in law that his claim 
for eviction is not bina fide. A purchaser of a house applying for eviction of the 
tenant is not required to establish that he was driven to the necessity of purchasing 
the house and that he was urgently in need of the same. This decision also is authority 
for the proposition that has been advanced by the learned counsel for the petitioner 
in this case. 

Therefore, considering the entire circumstances of the case, I am of the view 
that it cannot be contended any more on the facts of the present case that the peti- 
tioner is not entitled to the possession of his house for the purpose of carrying on his 
business in plantains and for that purpose he was not entitled to ask for a direction 
that the tenants in the premises purchased by him and which premises are required 
by him for his business should be evicted and the buildings placed in his possession. 


In this view, the orders of both the Courts below cannot be sustained and they 
are hereby set aside. This Civil Revision Petition is allowed. There will be a 
direction that the tenants of premises No.-54, Bunder Street, do deliver vacant 
possession of the premises to the petitioner by the first of December this year. No 
costs. ` 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


S. Viswanatha Pillai .. Petitioner* 
v. 
The Indian Overseas Bank Ltd., Madras .. Respondent. 
Civil Procedure Code (V of 1998), Order 43, rule 1 (d)—Refusal to sst aside ex parte decree—Appeal 
Srom—Power of appellate Court to stay execution of decree. 


It would be open to the High Court to grant a stay of all dependant proceedings while it is in 
seisin of the appeal against the order refusing to set aside the ex parts decree. 

In an appeal against an order refusing to set aside an ex parte decree it is open to the appellate 
Court to stay the execution of the ex parte decree itself, even though no appeal is filed against the 
said decree, 


Sundaram Chattiar v. Valli Ammal, (1934) 68 M.L.J. 16: LL.R. 58 Mad. 116, referred. 


é 
1. (1950) 1 MLL.J. (N.R.G.) 17. 
* C.M.P. No. 6043 of 1959. 20th ee 1959. 
*AA.O. No. 221 of 1959. (29th Kartika 1 81—Saka.) 
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Bhagwat Rajkoer v. Sheo Golam Sahu, (1904) I.L.R. 31 Cal. 1081 : 9 G.W.N. 123 and Mohan Lal v.. 
-Shibdharı, A.1.R. "1942 Pat. 146, differed. 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to direct stay of execution of the decree in O.S. 
No. 58 of 1956 on the file of the Court of the Subordinate Judge, Tirunelveli, 
pending A.A.O. No. 221 of 1959 preferred to the High Court against the order 
in I.A. No. 276 of 1957 in the said O.S. No. 58 of 1956. 


C. S. Rajappa, for Petitioner. 

C. C. Thambi, for Respondent. 

The Court made the following 

OrpeErR.— This is an application for stay of execution of the decree in O.S. No. 
58 of 1956 on the file of the Sub-Court, Tirunelveli, pending disposal of C.M.A. 
‘No. 221 of 1959. O.S. No. 58 of 1956 is a suit on mortgage laid by the respondent 
bank against the petitioner. There was an ex parte decree on 27th September, 1957. 
On 26th October, 1957, an application was filed by the petitioner for setting aside 
the ex parte decree on the ground that he was prevented by sufficient cause from 
appearing in Court on the date of trial. The learned Subordinate Judge dismissed 
the application to set aside the ex parte decree. C.M.A. No. 221 of 1959 is filed 
against the order refusing to set aside the ex parte decree. In the meanwhile the 
respondent has taken steps to bring the properties to sale. The petitioner there- 
fore prays that there should be stay of execution of the decree pending disposal of 
C.M.LA, 

Mr. Thambi, learned counsel for the respondent, takes a preliminary objection 
that this Court has no jurisdiction to stay the execution of a decree when there has 
been no appeal against the decree itself, and when the only appeal before this Court 
is against the order refusing to set aside the ex parte decree. In support of his conten- 
‘tion he has relied upon three decisions, namely, Bhagwat Rajkoer v. Sheo Golam Sahu}, 
Jamuna Prasad v. Magai Ram? and Mohan Lal v. Shibdhari.3 It is needless to say that 
the practice of this Court is not in accord with the principle of these decisions. 
According to that practice there is jurisdiction in the Court to grant, in proper cases, 
"stay of execution of decree pending an appeal against the order refusing to set aside 
an ex parte decree. The decree which is made against the party will depend upon its 
validity upon the decision in the appeal against the order refusing to set aside the ex 
parte decree. For instance, if this Court were to hold that the ex parte decree should 
have been set aside, it would follow that the decree will automatically stand vacated. 
In the circumstances it can be said that the decree itself is something in the nature of 
a dependent one, pending upon the judgment in the appeal by this Court. I am of 
opinion that it would be open to this Court to grant a stay of all dependent procee- 
dings while it is in seisin of the appeal against the order refusing to set aside the ex 
parte decree. A similar question arose in Sundaram Chettiar v. Valli Ammal*, That was 
a case in which there was an appeal against the order passed in the Original Side 
granting conditional leave to defend a summary suit. The Court held that it had 
power to stay execution although no appeal had been filed against the decree, so long 
as an appeal was pending against the order refusing leave to defend uncondition- 
ally. Jam therefore of opinion that there is no merit in the preliminary objection. 

On the merits, it has not been shown to me how the respondent will be pre- 
judiced by an order for stay. There is no doubt that the petitioner will be prejudiced 
because if his contentions were right, his property would be sold even before there is 
any adjudication in the suit. It was stated on behalf of the respondent that the peti- 
tioner is in involved circumstances. I cannot understand how that will be a relevant 
consideration where the respondent has got the security of the mortgaged property, 
which has not been shown to me to be insufficient to cover the decree. 

Under the circumstances, I grant stay of execution of the decree as prayed for. 

R.M. ' — Petition allowed. 








1. (1904) LL.R. g1 Cal. ro8r:g9 C.W.N. 3. ALR. 1942 Pat. 146. 
4. (1934) 68 M.L.J. 16: IL.R. 58 Mad. 116. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


: Present :—Mnr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
YER, 


K. M. Mohamad Abdul Kadir Rowther .. Appellant* 
v. 
S. Muthiah Chettiar .. Respondent. 


Words and Phrases-——‘ Advance’—If and when a loan. 
y pa bretalion of deeds—Legal maxim— Expressio unis est exclusio alterius ’—Applicability—Advance— 

An ‘ advance’ means literally a payment before hand. In certain cases it may be a loan but not 
necessarily so. Where an advance is declared to be re-payable though only conditionally, it would 
lean to the side of a loan. 

In interpreting deeds the applicability of the maxim expressio unis est exclusio alterius is not an absolute 
one and its application depends on the intention of the parties as discoverable upon the face of the 
inggrument. Fhe maxim ought not to be applied when its application, having regard to the subject- 
matter to which it is sought to be applied, would lead to inconsistency or injustice. 

Where a certain sum of money was advanced by’ one party to another under an agreement that 

ey : 
the same should be recouped in a certain manner, viz., by the distribution of a film for a specific period, 
and it is also clear that the advance is to be repaid in any event it cannot be contended that if the 
proceeds of the film distribution was not sufficient to recoup the advance the same could not be reco- 
vered otherwise from the party liable. The clause relating to recoupment by the distribution of the 
film provides only an additional right of lien or set off and cannot be held to exclude the obligation 
to repay the advance or such portion of it as remained unpaid after the period of contract is over. 


Appeal against the decree of the Court of the Subordinate Judge of Dindigul, 
dated 16th February, 1955 and passed in Original Suit No. 7 of 1954. 


R. Ramamurthy Ayyar and A. R. Krishnaswami, for Appellant. 


V. K. Thiruvenkatachari, (The Advocate-General), K. Rajah Ayar and K. S. Rama- 
murtht, for Respondent. : 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7 —This is an appeal against the decree in O.S. No. 7 of 1954. 
on the file of the Sub-Court of Dindigul. The plaintiff is the appellant. 


The suit was for the recovery of a sum of Rs. 8229-2-4 representing the balance 
due on account with subsequent interest thereon. The appellant was a partner in a 
business run under the name of ‘Amar Jyothi Talkie Distributors, Dindigul’. It 
will be convenient to refer to that firm as the appellant’s firm. That partnership was. 
dissolved and under an agreement between the partners the appellant became solely 
entitled to the moneys due from the respondent. The respondent was doing business. 
in the distribution of films under the name of ‘“‘Nethaji Picture Circuit’ at Tiruchira-~ 
pali. They had acquired a right to the distribution of a Tamil film called ‘ Vikata- 
yogi in the Madurai district. On 6th February, 1947, they assigned that right to the 
Amar Jyothi Talkie Distributors for a period of 44 years. The terms of the assignment 
were embodied in Exhibit A-2. Under that agreement the appellants firm was to 
pay a sum of Rs. 15,000 as advance to the respondent against the right to distribute 
the film for a period of 44 years. The respondent was to give 2 prints of the picture 
and all available publicities, and thereupon the appellant’s firm was entitled at their 
discretion to exploit and distribute the picture at such rates and on such terms and 
conditions as they deemed fit. In the net realisation from the exhibition of the film 
the appellant’s firm was to take a commission of 124 per cent., while the respondent 
was entitled to the balance of 873. The latter was, however, not to be paid over to 
the respondent till the entire sum of Rs. 15,000 advanced by the appellant’s firm was. 
wiped out, and that portion of the realisations was only to be credited as against 
the advance. When the entire amount of Rs. 15,000 was recouped by the appellant’s 


* Appeal No. 387 of 1955. i 5th August, 1959. 
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firm, they were bound to pay the respondent in cash the 87} per cent. of the realisa- 
tions, There were also certain other stipulations in the agreement to which reference 
will be made later. It is admitted that both the parties performed their respective 
obligations under the contract ; the appellant’s firm paid the respondent a sum of 
Rs. 15,000 within four days of the contract, and the respondent delivered the two 
prints of the film and the accompanying publicities. 


On 25th February, 1947, the appellant’s firm found that M/s. Dinamani Talkies, 
Madurai were entitled to receive a sum of Rs. 2000 from the respondent on account of 
the exhibition of a certain film and they had to be paid that sum. This the appellant’s 
firm did presumably at the request of the respondent and debited the same in the 
accounts against the respondent. 


The picture ‘Vikatayogi’ was however not a success. At the end of the contract 
period it was found that the share of the respondent of the realisations for the exhi- 
bition of the film fell short of the sum advanced, viz., Rs. 15,000. The accounts show- 
ed a debit balance of Rs. 7323-2-5 against the respondent. That amount included 
the sum of Rs. 2000 paid by the former to Dinamani Talkies at the request of the 
latter. A claim was, therefore, made for the payment of the amount dug on 
accounts. ‘The respondent at first complained that the loss was due to the inefficient 
management by the appellant’s firm, but did not persist, in that charge. He suggest- 
ed to the appellant to take an extension of the contract and minimise the loss ; he 
also promised to settle the account. The appellants firm did not agree for an exten- 
sion of contract, as the picture was evidently a flop. They insisted on the payment of 
their dues and issued a notice of demand. The respondent denied his personal lia- 
bility to the transaction and took up the position that the only right of the appellant 
under the agreement was to recover the advance amount paid or such portion of it 
that might be due, from and out of the proceeds of the picture. Thereupon the suit, 
out of which the present appeal arises, was filed. 


The respondent contested the action on the grounds, mentioned in his reply 
notice. He also denied the correctness of the account. 


In the lower Court neither of the parties made any distinction between the 
balance of advance due, which could be claimed only on the basis of the nature of 
that transaction and the sum of Rs. 2000 advanced to the Dinamani Talkies at the 
request of the respondent, which was an independent transaction. 


The learned Subordinate Judge held that, as there was a special provision under 
the contract that the amount advanced by the Amar Jyothi Talkie Distributors should 
be discharged out of the respondent’s share of the realisations from the picture, there 
could be no right in the appellant to maintain the action personally against the 
former. On that finding he dismissed the entire claim although that finding would 
sustain only the dismissal of the claim in respect of the advance paid and would be 
no answer for sum of Rs. 2000 paid by the appellant for the respondent’s benefit. 
Agegrieved by the decision the plaintiff has filed the appeal. 


The sum of Rs. 8229-2-4 claimed in the suit comprises three items: (1) the 
refund of that portion of the advance which still remained undischarged at the end of 
the contract period, viz., Rs. 5481-0-8 (ii) the amount paid to the Dinamani Talkies, 
Madurai on behalf of the respondent by the appellant Rs. 2000 (iii) interest from 
22nd January, 1953 to 22nd November, 1953 at the rate of 12 per cent. on its out- 
standing balance Rs. 748-1-8. 


As regards the first item of claim the question to be considered is whether the 
respondent would be personally liable to pay the balance of the advance amount that 
remained unrecouped. The decision of that question would depend on the terms 
on which the advance was paid either as exp in the agreement, or implied in the 
circumstances of the case. The relevant clauses of Exhibit A-2 run as follows :— 

1. The party of the second part shall on the execution of these presents pay Sri S. Muthia Chettiar 


a sum of Rs. 15,000 (Rupees fifteen thousand only) as advance by them im the accounts of the.party 
of the first part, against distribution for a period of 44 years. After the completion of the said period 


id e 


. 
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the party of the second part should return all the copies of the prints and loan and saleable publicities 
Yo the party of the first part.........6-- 3 : £ . 


* é - æ (3 $ : 
4- The realisations actually made of the said picture in the said territory after deduction by 
\the party of the second part of the distribution commission as hereinafter provided shall be credited 
to the account of the party of the first part. 
a . + $ 


6. That the party of the second part shall recover the advance of Rs. 15,000 (Rupees fifteen 
thousand only) from the share amounts payable to the party of the first part. 


8. That party of the second part shall, after the said entire advance amount is recovered, pay 
the party of the first part, his share once a month accompanied with a statement of account relating 
thereto as hereinabove provided. = 


10. In case the party of the first part sells the said picture to a third party, the party of the 
second part shall be entitled to a commission of 5 per cent. (five) on the sale proceeds. 


It will be seen from the agreement that the sum of Rs. 15,000 was to be paid by the 
appellant’s firm as advance on account against distribution right of the firm for a 
period of 44 years. There is no doubt that this sum was'intended to be recouped by 
the appellant’s firm. Till that amount is discharged the appellant’s firm was entitled 
to take the respondent’s share in the net collections. The agreement provides for the 
payment of the 87 per cent. of the net collections to the respondent after the entire sum 
of Rs. 15,000 was liquidated. But there is no provision in Exhibit A-2 for a case 
where the net realisations during the contract period fell short of the sum of Rs. 
15,000. The question is whether a promise to pay that amount can be implied. 


It is evident that the sum of Rs. 15,000 was not intended to be a security for the 
performance of the obligations under the contract by the appellant’s firm, as that 
amount was agreed to be liquidated as and when moneys were received on the exhi-, 
bition of the picture during the period of the contract itself. Nor can it be said for 
the respondent that the advance amount paid was a minimum tee by the appel- 
lant firm. It was contended for the appellant that the advance should be held to be a 

, loan by the appellant’s firm to the respondent and that the portion which remained 
undischarged should be held to be repayable, as there would be an implied promise to 
repay aloan. The learned advocate for the appellant urged that the word ‘Advance’ 
itself would imply a loan. ‘Advance’ means literally a payment before hand ; in 
certain cases it may be a loan but it cannot be said that a sum paid by way of advance 
is necessarily a loan. In London Financial Association v. Kelk1, it was observed, that the 
words ‘advancing’ and ‘lending’ might each have a different signification, money 
might be ‘advanced’ without being ‘lent’ and that the relation of borrower and lender 
did not exist in a great variety of the transactions. In Lincolnshire Sugar Company v. 
Smart*, Lord Macmillan observed that the term ‘advanced’ in the British Sugar 
Industry (Assistance) Act of 1931 was ambiguous and might either refer to the pre- 
oe of what would become due in future or be a polite euphemism for loans ; 

ut when ‘advance’ were declared to be ‘repayable’ (though only conditionally) 
they certainly would lean to the side of loans. 


We are of opinion that in the present case it cannot be said that the advance of 
of Rs. 15,000 was by way ofloan. Under clause (1) of the agreement, the advance of 
Rs. 15,000 was made on account against distribution for a period of 44 years. Un- 
der the contract the actual exploitation of the picture was to be in the hands of the 
appellants firm and they would be receiving the monies. As the respondent states 
in his letter Exhibit A-18 the distribution right was assigned in the hope that the 
appellant’s firm would be able to arrange to screen the picture more efficiently than 
the respondent and recover at least the advance amount. The respondent was te 
receive 87} per cent. of the collections, and under the circumstances it can be only 





1. L.R. (1884) 26 Ch. D. 107. 2. L.R. (1937) A.C. 697, 703. 
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held that the payment was intended as an advance of the respondent’s share in the 
future realisatién of the picture. A provision is therefore made for its recovery, but 
that cannot»mean that the sum of Rs. 15,000 was given as a loan. 


It was next contended that, even if the advance were not to be considered as"a 
loan, the amount was intended to be recovered by the appellant’s firm, and that, 
therefore an obligation to repay the sum should be inferred : there being thus an 
obligation to repay a personal liability would subsist. : 


The learned Advocate-General appearing for the respondent contested that posi- 
tion and contended that, where the parties reduced the terms of their agreement in the 
form of a solemn document providing ex facie for the respective’rights and obligations 
of the parties thereto, there would be no scope for extending the express terms of the 
agreement by implication. Reliance was placed on the well recognised principle of 
interpretation of documents that where parties expressed the terms of their contract in 
a document they should be deerned to have expressed all their terms and conditions 
under which their rights inter se were to be regulated, and that the Court should not 
add to the terms expressly agreed to between the parties. It was contended thet 
clause 6 of the agreement provided a particular mode of discharge of the obligation of 
the respondent in regard to the advance paid, and that would exclude any other 
mode of discharge a fortiori personal liability. The contention was based on the 
legal maxim “expressio unis est exclusio alterius’? meaning that the express mention 
of one thing implies the exclusion of another. In Brooms Legal Maxims, 1911 Edi- 
tion, page 504 this rule is stated thus.: 

Oe ape Where parties have ‘entered into written engagements with express stipulations, it 
iş manifestly not desirable to extend them by ımplications ; the presumption is, that having expressed 


some, they have expressed all the conditions by which they intend to be bound under that instru~ 
ment. 


In Singjee v. Tiruvengadam!, a question arose whether a hypothecation bond 
contained a personal covenant. The bond stipulated that the debtor should pay the 
creditor every day a portion of the proceeds of sales of firewood in his shop. In 
default the creditor was authorised to collect amount due from the mortgaged proper- 
ties. It was held that no personal covenant could be implied from the document. 


In Chennapainam Gopal Rao v. T. Narasimha Rao®, there was a mortgage and a 
lease of an even date (two together were held to constitute the bargain) ; the lessee 
who was the husband of the mortgagee was directed to pay. the interest due to the 
mortgagee. It was held that the transaction between the parties was a tripartite one 
under which there was no personal obligation on the part of the mortgagor in res- 
pect of the interest, and this was to be paid only by the lessee. Dealing with the 
argument that a general liability to repay money ought to be implied from the des- 
cription ‘money lent and advanced’ the learned Judges followed the reasoning of 
Pollock, C.B. in Mathew v. Blackmore®, to the following effect :— 


“Tn the present case the question is whether a contract by parol can be implied for repayment 
when there is an express covenant under seal relative to it. The rule of law as well as of reason and 
good sense is expressum facit ceassare tacitum and where there is an express covenant that the defendant 
shall out of trust funds—pay the sum advanced, we think it impossible that, at the same time he made 
himself absolutely liable for the payment of it simpliciter ; and at all events to do so would be to create 
a contract by ee different from and much more onerous than that entered into by the ex- 
press words a 4 

‘The rule however which is contained in the maxim, ‘expressio unis est exclusio 
alterius is not a rule of law but one relating to the construction of documents. It is 
also applied in certain cases to the construction of statutes. It could only be a 
guide for the interpretation ofa statute or document to ascertain the intention of the 
legislature or of the parties. It cannot always be held to bea certain guide for the 
ascertainment of the intention, as the exclusion of certain terms in a document might 
be due to the result of inadvertance, accident, etc. For example it is not uncommon 
te find in partnership agreements, the absence of a stipulation in regard to the sharing 
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of the losses between the partners. They either by reasons of sentiment or by 
reason that they do no anticipate loss in the venture, do not sometimes provide for 
the sharing of the losses. That does not mean that if the partnership sustains loss 
the partners are not liable to share the same. In such a case an agreement has 
always been implied for the sharing of the loss in the proportion in which the profits 
are agreed to be shared between the partners. The question whether a term in a 
contract had to be implied or not, would depend on the nature of the transaction and 
the intention of the parties. 


The maxim ‘expressio unis est exclusio alterius is not therefore an absolute 
one, and in Brooms Legal Maxims(1oth Edition at page 444) it is stated : 


* Great caution is necessary in dealing with the maxim expressio unis est exclusio alterius, for as Lord 
Campbell observed in Saunders v. Evan}, it is not of universal application, but depends upon the inten- 
tion of the party as discoverable upon the face of the mstrument or of the transaction ; thus where 
general words are used in a written instrument, it is necessary, in the first instance, to determine 
whether those words are intended to include other matters besides such as are specifically mentioned, 
aes referable exclusively to them, in which latter case only can the above maxim be properly 
a Re 
The applicability of the maxim was considered by Wills, J., ia Colquhoun v. 
Brooks? who observed : : 


“ I may observe that the methods of construction summarised in the maxim ‘ expressio ums exclusio 
alters’ is one that certainly requires to be watched. Perhaps few so called rules of interpretation 
have been more frequently misapplied and stretched beyond their due limits. The failure to make the 
€ expressio ° complete very often arises from accident, very often from the fact that it never struck the 
draftsman that the thing supposed to be excluded needed specific mention of any kind ; and the 
application of this and every other technical rule of construction varies so much under differing cir- 
cumstances and is open to so many qualifications and exceptions, that it is rarely that such rules help 
one to arrive at what is meant ”. 


\ 
This statement of the principle was accepted by the Court of Appeal in Colquhoun v. 
Brooks*®. Lopes, L.J., observed that the maxim was often a valuable servant, but 
‘a dangerous mastef to follow in the construction of statutes or documents. He held 
that “‘ exclusio” was often the result of inadvertence or accident, and that the maxim 
ought not to be applied, when its application having regard to the subject matter to 
which it was to be applied leads to inconsistency or injustice. 


We have already referred to the intention of the parties as disclosed in Exhibit 
A-2 that the sum of Rs. 15,000 was to be recovered. Clause 6 of the agreement, in 
our opinion, was intended to create a right to lien or set off over the 87$ per cent. of 
the collection ; which otherwise would have to be paid over to the respondent. It 
purported to provide only an additional right and cannot be held to exclude an 
obligation to pay back the advance, or such portion thereof as remained unpaid after 
the period of the contract was over. That the advance was intended to be recouped 
or repaid is supported by clause 10. That clause provided for a case when the res- 
pondent proceeded to sell the picture, evidently during the period of the contract. It 
stated that in such a case the appellant’s firm would be entitled to 5 per cent. of the 
sale proceeds. Ifone were to accept the contention of the respondent, it would follow 
that in a case where he proceeded to sell the picture to a third party the appellant 
firm would have to be content with the 5 per cent. of the sale proceeds of the picture 
and forfeit the sum of Rs. 15,000. This is manifestly unjust and would not have been 
the intention of the parties. In such a case it is but proper to infer that the appellant 
firm would be entitled to be paid back, the unrecouped portion of the advance and also 
the 5 per cent. of the sale price of the picture. We are, therefore, of the opinion that 
in the circumstances of the case the maxim cannot apply, and that the parties intend- 
ed to adjust the advance sum of Rs. 15,000 at the end of the contract period, that an 
obligation to pay the unadjusted portion of the advance amount which remained due 
at the termination of the contract should be implied on the terms of the document, 
and that the appellant would be entitled to recover the amount due. 


t 
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. In the accounts submitted by the appellant to the respondent the sum of Rs. 
2000 paid to Dinamani Pictures by the appellant’s firm on behalf of the respondent 
was debited. The propriety of that debit was accepted by the respondent in Exhibit 
A-r11 dated 28th February, 1947. No objection has been taken for the claim on the 
accounts except a vague statement in the written statement that the correctness of 
the accounts was not admitted. When D.W. 1 was examined, the learned Judge has 
made a note that the defendant’s advocate stated that the parties were not at issue 
about the correctness of the accounts “‘at that stage’? . What the defendant’s advo- 
cate meant by that concession and what really the learned Judge meant when he 
recorded the same, it is difficult to understand. The correctness of the account was 
relevant if at all only at that stage. It is unnecessary, however, to rest one’s conclu- 
sion in this case on the mere admission of the defendant’s advocate. From the fact 
that the propriety of the debit in regard to the sum of Rs. 2,000 was admitted by the 
respondent as early as 194.7, the claim under the head should be held to be proved. 


The question then is in regard to interest. The appellant claimed interest from 
aist February, f953 to 22nd November, 1953 at 12 per cent. per annum relinquishing 
the interest thereafter. The agreement does not provide for the payment of finy 
interest, Under the circumstances the appellant would be entitled to get only in- 
terest at 6 per cent. from the date of demand. His claim under this head will 
be reduced by half and he will be awarded only a sum of Rs. 374-0-10 towards the 
interest. 


` In the result there will be a decree for Rs. 7855-1-6 with interest and costs in 
both the Courts. 


RM. — Appeal allowed 


IN THE HIGH COURT OF JUDICATÛRE AT MADRAS. 
Present :—MR. Justice ANANTANARAYANAN. 


A. Rangaswamy Iyengar -. Appellani* 
De 
Pattammal alias Rajalakshmi Ammal and another -- Respondents. 

Execution—Maintenancs decree charging properties—Sale of charged properttes—Purchase by maintenance 
dscres-holder—Effect—Personal lability of judgment-debtor—lf Meola iraa of oiher properties to 
be proceeded against in execution. 

In execution of a maintenance decree in favour of a wife and daughter, it is not open to the hus- 
band-judgment-debtor to plead that his liability is extinguished by reason of the fact that the 
properties were bought in by the wife for arrears of maintenance at a Court sale in previous execution 
proceedings. Whether the be held extinguished or not by the Court sale in favour of the 
maintenance decree-holder he the personal liability of the judgment-debtor under the decree is 


not extinguished, and hence the other properties of the judgment-debtor are liable and can be 
proceeded against. : 


Sanyasi Rao Dora v. Suryanarayanamma, (1936) 71 M.L.J. 538: A.LR. 1936 Mad. g64, followed 


Jnanendra Nath v. Sashi Mukhi, A.I.R. 1940 Cal. 60 and Thangavelu v. Thirumalaswami, (1 
2 M.L.J. 622, distingwshed. » (1955) 


The remedy of the husband-judgment-debtor is to initiate proceedings to have the maintenance 
claims suitably reduced by Court in consideration of the properties purchased by the wife at the Court 
sale and the fact that she is in possession of the profits th m. i 


Appeal against the order of the Court of the Subordinate Judge of Chingleput 
dated gth April, 1956 and made in E.P. No. 190 of 1955 in O.S. No. 27 of 1948. 


A, Doraiswami Ayyangar, for Appellant. 
T. Venkatadri, for Respondents. 
The Court delivered the following 


_Jupemenr.—The appealis upon the short point whether, in execution.of a 
maintenance decree in favour of a wife and a daughter, the husband and judgment- 





* A.A.O. No. 294 of 1956. i 1th September, 1959- 
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debtor (appellant here) can plead that his liability is extinguishd by the fact that the 
charged properties were bought in by the wife for arrears of maintenance at a Court’ 
gale in previous execution proceedings. The facts are not in dispute that there 
was such a Court sale, and the learned Counsel for the husband (appellant) 
contends that properties worth nearly Rs. 30,000 were knocked away by the wife at 
the Court sale for the inadequate consideration ‘of Rs. 10,000, which was then the 
aggregate of the maintenance arrears. But, I note the fact that this sale itself is 
sub-judice in a litigation still pending in this Court between the parties, 

However, this might be, the simple position that has to be considered is whether 
the husband can claim in such circumstances, that the wife holds the property pur- 
chased at the Court sale subject to further executability in respect of the continuing 
maintenance claim, and that, therefore, she must look to that property alone, or to 
the profits from that property for satisfaction of future maitenance. The argument is 
that where she is the Court-auction-purchaser, and even in a case where a third party 
is a Court-auction-purchaser, the maintenance claim is not extinguished by the pur- 
chase, and that the same properties continue to be liable for the charge. Certain 
observations of Basheer Ahmed Sayeed, J., to this effectin Thangaveluv. Tirumala- 
swam» in delivering the judgment of the Bench, are relied upon, particularly the 
dictum, 

“so long as the decree for the maintenance is a charged decree in respect of the pro , any 

purchaser who buys the property in execution of the decree for arrears of maintenance, will only buy 
that property subject to the charge which still subsists in respect of future maintenance”. 
But I notice that these observations are obiter, the decision itself being the authority 
for quite a different position which does not concern us here, that a simultaneous 
charge in favour of two parties}is not extinguished, where the execution is in respect of 
one eharge alone. The decision of the Calcutta High Court in Jnanendra Nath v. 
Sashi Mukhi4, is also relied on by the learned counsel for the appellant, for the view 
that the charge is not extinguished by the Court sale in the instance of such a charge 
for a continuing maintenance claim. 


But the point now before us is not, strictly speaking, whether the charge is extin- 
guished or otherwise. The point is whether the personal liability of the judgment- 
debtor (the husband) is extinguished , or whether his other properties are still liable 
for the maintenance claim, and can be proceeded against in execution by the mainte- 
nance decree-holders. Again, at least as regards the daughter, she is not the purchaser 
at the Court-auction-sale, and it is very difficult to see how she can be precluded from 
further executing her decree against the other properties of the judgment-debtor. 
Even as regards the wife, so long as the personal liability of the judgment-debtor is not 
extinguished, her proceeding against the other properties will be in order. It is not, 
however, as if the judgment-debtor is without a remedy. He can always initiate pro- 
ceedings to have the maintenance claims suitably reduced by Court, in consideration 
of the properties purchased by the wife at the Court sale, and the fact that she is in 
possession of the profits therefrom. Ifthe properties are worth much more, as alleged, 
the income will presumably be greater, and the present appellant can obtain a more 
enlarged relief with regard to reduction of maintenance, upon this basis. That is 
his true remedy, and he cannot sustain a defence at law that his other properties are 
not liable, because of some implied extinction of his personal liability altogether. 


The point is covered by the Bench decision in Sanyast Rao Dora v. Suryanara- 
yanamma*, which is precisely in point. As observed by Burn, J., therein, whether the 
charge must be held extingtished or not by the Court sale in favour of the main- 
tenance-holder herself, the personal liability of the judgment-debtor under the decree 
is not extinguished, and hence other properties of the judgment-debtor are liable. 

The order of the lower Court is, therefore, correct, and this Civil Miscellaneous 
Appeal, which fails, is dismissed with costs. 

P.R.N. ee Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. Justice RajAGOPALA AYYANGAR. 


Muthu Muna Muthukaruppan Chettiar ..  Petitioner* 
v. 
The Deputy Commercial Tax Officer, Tiruchy Town III, 
Tiruchirapalli .. Respondent. 


Madras General Sales-tax Act (IX of 1939), section 3 (1) Proviso, and Amending Act (XV of 1956), section 

17-—Scope—Article of food and drink sold ın a hotel—Refund of tax paid back to the assesses as a result of the 
enhanced rate being declared void by the High Court—Subsequent amendment giving retrospective effect—Demand™ 
Jor return of amount refunded—Validity. 

The petitioner, a hotel proprieter was assessed to sales-tax for (1953-54) at the rate of 4} pies in 
the rupee appl the Provso to section g (1) as it then stood. At the hearing of his appeal to the- 
Sales-tax Ap te Tribunal, the High Court had declared that the enhanced rate of tax provided. 

the Proviso to section 3 (1) was void. On this basis the Tribunal reduced the rate of tax to three 
pies int the rupees and refunded to him in September, 1956, the excess that was collected. Secgion 
3 (1) was amended by Amending Act XV of 1956, on the basis of which the assessee was asked to 
und the sum which was paid back to him. e 


Held : When the excess over three pies in the rupee was refunded to the assessee it was an amount 
lawfully due to him and was properly paid. If ex-hypothesi the refund was due—it was due because- 
of the judgment of the High Court upholding the objection to the validity of the charging provision 
there could be no mistake m making the refund and the mere fact that the Proviso has been re- 
enacted with retrospective effect cannot have the effect of rendering the refund then made either- 
illegal, unlawful or one made under mistake. The demand for the repayment of the amount 
refunded is not justified in law and has to be quashed. 


Soundarapandian & Bros. v. Agricultural Income-tax Officer, (1957) 2 M.L.J. 434, referred. 


Petition under Article 226 of the Constitution of India, praying that in the: cir- 
cumstances stated therein and in the affidavit filed therewith, the High Court will be 
pleased to issue a writ of certiotari calling for the records and quash the notice issued. 
by the Respondent bearing No. Re. 2067/56/A-1, dated 26th March, 1957 and to 
award costs of this petition. 


K. Venkataraman, for Petitioner. 
The Additional Government Pleader (M. M. Ismail) on behalf of Respondent. 


The Court delivered the following 

JopGMENT.—These three petitions raise a common question regarding the 
proper construction of section 12-A of Madras General Sales Tax Act and sections 
3 and 17 of Madras Act XV of 1956. 


By an amendment effected to the Madras General Sales Tax Act, 1939 by 
Madras Act XV of 1949, a Proviso was added to section 3 (1) (b), the charging 
section under the Act, and it read : 

“ Provided that if and to the extent to which such turnover relates to articles of food and drink 
sold in a hotel, boarding house or restaurant, the tax shall be calculated at the rate of 44 pies for 
every rupee if the turnover relating to those articles is not less than Rs. 25,000 ”. 

In effect this meant that whereas normally the standard rate of tax was 3 pies per 
rupee on the total turnover the rate of tax was enhanced to 44 pies in cases where 
articles of food and drink were sold in hotels. The constitutional validity of this. 
Proviso was challenged before this Court, and this Court upheld the objection and 
declared that the enhanced rate of tax for which provision was made by the Proviso was 
void as an unreasonable discrimination obnoxious to Article 14 of the Constitution. 


This situation was, however, altered by an amendment effected to the General 
Sales Tax Act by Madras Act XV of 1956. By section 3 of this amending Act, the 
Proviso to section 3 (1) (6) which has been set out earlier, was replaced by a different 
Proviso reading . 











* W.P. Nos. 503, 516 and 517 of 1957. ( a bier al 1959. 
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“ Provided that if and to the extent to which such turnover relates to articles of food or drink 

-or both sold in a hotel, boarding house, restaurant, stall or any other place, the tax shell be calculated 

at the rate of four and a half pies for every rupee, if the turnover relating to those articles is not less 

than twenty-five thousand rupees”. 

By section 1 (2) of the amending Act the amendment effected by section 3 was to be 

‘deemed to have come into force on ist August, 1949 the date on which the original 

Proviso was introduced into the section by Madras Act XV of 1949. 

This will be the convenient stage to narrate the facts relating to the asessments 
in the three petitions now before me. The petitioner in W.P. No. 503 of 1957 is a 
hotel proprietor carrying on business in Tiruchirapalli. For the year 1953-1954 the 
Deputy Commercial Tax Officer determined his turnover at a certain figure and 
levied tax on that computed at 44 pies in the rupee applying the Proviso to section 
3 (1) as it then stood. ‘This assessment was confirmed by the Commercial Tax Officer, 
‘Tiruchirapalli on appeal by the assessee. There was a further appeal by the peti- 
tioner to the Sales Tax Appellate Tribunal, and the Tribunal determined the turnover 
at a particular figure. But at the stage of the hearing and disposal of the appeal by 
gs PRU Tribunal, the decision of this Court to which I have already adverted 
had been rendered, and applying the principles there laid down the Tribunal reduced 
the wate of tax to 3 pies. This order of the Tribunal has become final and is even 
now in force. On the basis of this order of the Tribunal reducing the rate, the peti- 
tioner became entitled to a refund of Rs. 1,727-1-3, and this sum was refunded in 
September, 1956. 

Madras Act XV of 1956 received the assent of the President on 1st October, 1956 
and was published in the Fort St. George Gazette on 8th October, 1956. There- 
after the Deputy Commercial Tax Officer, Tiruchirapalli, issued a notice to the peti- 
tioner, requiring him to refund the sum of Rs. 1,727-1-3 which had been paid back 
to him in September, 1956 on’the ground that by reason of the amendment effected 
retrospectively to the Proviso to section 3 (1) there had been a liability on the part of 
the petitioner to pay tax at the rate of 44 pies and that the refund already made 
to him was consequently not due and had to be paid back. It is the validity of this 
demand that is challenged in this writ petition. The facts in the other two petitions 
are similar except as to the details of the amounts involved. 


Before considering the submissions urged by the learned counsel on either side, 
it is necessary to set out the terms of section 17 of the amending Act, Madras Act XV 
of 1956. That section reads as follows :— 

“ (1) Notwithstanding anything contained in any judgment, decree or order of any Court, 

any tax levied or collected or purported to have been levied or collected under the Proviso to clause (b 
of sub-section (1) of section 3 of the principal Act before it was amended by this Act shall be deem: 
to have been levied or collected, as the case may be, under the principal Act as amended by this Act 
as if this Act was in force at all relevant times. 


(2) No suit or other proceeding shall be maintained or continued in any Court for the refund 
of any tax so paid ; and no Court enforce any decree or order directing the refund of any tax so 
paid a 


The question for consideration is whether the State is entitled to require the petitioner 
to refund the amount which on the date when it was paid over was validly due to 
the petitioner under an order of the Appellate Tribunal which stands even now, in 
other words, whether the retention of the money by the petitioner has become 
unlawful by reason of the provisions contained in Madras Act XV of 1956 relevant 
portions of which have already been extracted. 

I am clearly of the opinion that the demand for refund now made cannot be 
sustained on the terms of section 17. The relevant portion of the section is contained 
in sub-section (1), and under it the tax levied or collected is deemed to have been levi- 
ed or collected validly. If, therefore, matters had stood at that stage, that is if assess- 
ment had been made at 44 pies in the rupee but recovery proceedings had not taken 
place, any objection on the score of the constitutional invalidity of the Proviso to 
section 3 (1) would not have stood in the way of the recovery of the tax. Similarly 
if tax had been collected at the rate of 44 pies before the date of the amending Act 
and the amount had been retained with the Government no proceedings either to 
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challenge the assessment or to question the legality of the retention of the amount 
*collected would have been open to the asessee. But that is not the situation which is 
brought up for consideration in these petitions. As already pointed out when the 
excess over 3 pies per rupee was refunded to the petitioner, it was an amount lawfully 
due to him and was properly paid. The only question is whether the payment had 
become unlawful or could be deemed to have been made under a mistake of law. 
If ex Aypothesi the refund was due—it was due because of the judgment of this Court 
upholding the objection to the validity of the charging provision—there could be no 
mistake in law in making the refund and the mere fact that the Proviso has been re- 
enacted with retrospective effect cannot have the effect of rendering the refund then 
made either illegal, unlawful or one under a mistake of law. Ifauthority were need- 
ed for what I consider so obvious a proposition I might refer to the decision of 
Rajagopalan, J., in Soundarapandian and Bros. v. Agricultural Income-tax Offizer4. I 
consider that the demand for the repayment of the amount refunded is not justified 
by law, and that the petitioners are entitled to the reliefs which they seek by these 
petitions. 
The petitions are accordingly allowed and the rules nisi made absolute andythe 
notices of demand quashed. No order as to costs. 


VS. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction}. 
Present :—MR. Justice BALAKRISHNA AYYAR. 


The Management of the Trichy Srirangam Transport Co., 
(P.) Ltd. .. Petitioner* 


D. 


The Industrial Tribunal, Madras and others .» Respondents, 


Industrial Disputes Act (\IV of 1947),—Tribunal under—Powers of —I, governed by principles of R 
judicata—If could direct ths introduction of a Provident Fund Sena Te let Provident Fund a dix of 
1952)—Jf a bar to creation of other provident funds. 


Madras Act (XII of 1949)—Sction 6 validating certain awards—Ultra vi it offends Article 
of the Constitution. J ee j 


It is no doubt true that the Employees’ Provident Fund Act enables only the Central Government 
to extend the application of the Act to certain establishments. But that does not mean that an Indus- 
trial Tribunal deciding a dispute under the Industrial Disputes Act could not direct the introduction 
of a provident fund for the workers in the establishment concerned in the dispute. Such a scheme will 
be outside the Employees’ Provident Fund Act and may also differ in many respects from the fund 
created under the Act. It is no doubt true that the provisions of the Code of Civil Procedure 
relating to res judicata do not apply to the Tribunals under the Industrial Disputes Act. But the 
principle of res judicata is not peculiar to Civil Procedure Code and it would apply to all proceedings 
which involve adjudication of disputed rights. Adjudications that have become final cannot be 
reagitated even before an Industrial Tribunal. Whatever matter is referred to a Tribunal by the 
Government should be present before it and if any party fails to press any such claim they cannot be 
allowed to raise it again in relation to that period. 

_ Section 6 of the Madras Act XII of 1949 validating certain awards is unconstitutional as offending 
against Article 14 of the Constitution. Morcover it has not the effect of reviving an award which 
has lapsed before the Act was passed. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will be 
pleased to issue a Writ of Certiorari calling for the records in I.D. No. 6 of 1957 on the 
file of the Industrial Tribunal, Madras Respondent 1 herein and to quash the 
award dated 11th November, 1957 therein. 
eee ene A, 

1. (1957) 2 M.LJ. 434. 


* W.P. No. 48 of 1958. 13th April, 1959. 
agrd Chaitra—188: Saka. 
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V. Tyagarajan and P. V. Marthandam, for Petitioner. 


R. Ramasubba Apar, A. D. Sitaraman, B. R. Dolia and V. S. Ramakrishnan, for 
Respondents. 


The Court made the following 

Orper.—The Trichy-Srirangam Transport Co. (P.) Limited runs a number of 
buses in and between the towns of Tiruchirapalli and Srirangam. The employees of 
this company are represented by two unions, one called the Trichy District Motor 
Workers’ Union and the other called the General Workers’ Union. Various disputes 
arose between the company and its employees, and, by an order which they made 
on 2gth April, 1957 the Government of Madras referred them for adjudication to the 
Industrial Tribunal, Madras. The Tribunal pronounced its award on 11th Novem- 
ber, 1957. ‘The present petition has been filed by the company for the issue of an ap- 
propriate writ to quash the order of the Tribunal. 


The Tribunal dealt with eight matters. The petition was argued before me 
only as regards five of these matters. The correctness of the award as regards items 
1, Pand 4 thereon has not been questioned. I need not, therefore, go into them. 


Item 2 of the award dealt with the demand of the workers for the introduction 
of a provident fund scheme. In respect of that the Tribunal made this order: 


“I therefore direct the Provident Fund Scheme to be introduced for the benefit of the employees 
of this Transport Company with effect from the rst April, 1957 ; but the gratuity will be merged into 
that scheme, that is to say, whatever moneys are available to the employees under the Gratuity Scheme 
will be transferred to their respective its under the Provident Fund Scheme. The contribution 
to the Provident Fund Scheme will be 6% of the basic wages and dearness allowance. The parties 
will file draft rules regarding the Provident Fund Scheme and those rules, after approval by the 
Tribunal, will be incorporated in this award. If the parties fail to doso within two weeks from this 
date, the Provident Fund Rules in force in A-B.T. Motor Transport, Pollachi will be adopted by this 
company with suitable modifications, wherever necessary ”. 

The first criticism which Mr. Tyagarajan, the learned advocate for the company 
made in respect of these directions was that they are in excess of the powers and juris- 
diction of the Tribunal: according to him the Tribunal has no authority to direct the 
introduction of a provident fund scheme, His argument was this. The earlier parts 
of sub-section (3) of section 1, of the Employees’ Provident Funds Act, 1952 provides 
that subject to the provisions contained in section 16 it shall apply to every establish- 
ment which is a factory engaged in any industry specfied in Schedule I and in which 


fifty or more persons are employed. 


The latter part of this sub-section empowers the Central Government to extend 
the provisions of the Act to any other establishment employing fifty or more persons. 
The position, therefore, is that the legislature has made the Act directly applicable to 
certain establishments. It has also given power to the Central Government to notify 
other establishments to which the Act may be extended. By implication no other 
authority has jurisdiction to extend the provisions of the Act to any establishment. To 
say that the Industrial Tribunal has power to make the provisions of the Act applica- 
ble to other establishments would be to confer on the Tribunal a power which the 
legislature entrusted exclusively to the Central Government. 


It seems to me that there is a fallacy in this argument. No doubt it is only the 
Central Government which can direct that the provisions of the Act shall apply to 
establishments other than those referred to in the first part of sub-section (3) of sec- 
tion 1. But, it does not follow that the Tribunal cannot direct the introduction of a 
provident fund scheme independently of the Act. One illustration will make my 
meaning plain. Central Act LVII of 1952 provides that Ministers shall be entitled 
without payment of rent to the use of a furnished residence. It also provides that the 
Ministers in occupation of such residences need not pay for electricity and water. It 
also provides that a Minister and the members of his family shall be entitled free of 
charge to accommodation in hospitals maintained by the Government and also to 
free medical treatment. The Act also provides that advances may be made to 
Ministers for the purchase of motor cars. Now, because such provisions are made in 
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respect of Ministers, it does not, as a matter of law or logic follow that a tribunal can- 
enot direct that managements should provide free quarters for its employees and 
free light and free water. It does not follow that a Tribunal cannot direct that a 
management shall provide free medical tratement for its employees and the 
members of their families. It does not also follow that a Tribunal cannot direct that 
managements should make advances to their employees for the purchase of 
conveyances. Therefore, the circumstance that the Central Government is given 
power to direct that the provisions of the Employees’ Provident Funds Act shall be 
extended to certain establishments does not preclude the industrial Tribunal from 
directing that a management should introduce a provident fund scheme. 


There would however be important differences between provident fund schemes 
introduced in pursuance of the orders of an industrial Tribunal and provident fund 
schemes introduced in pursuance of the Employees’ Provident Funds Act. The 
schemes under the Act would in certain respects stand in a favoured or protected 
position. They would be funds recognised for purposes of the Indian Income-tax 
Act. The amounts standing to the credit of any member of the fund would be 
protected from attachment under certain circumstances. The amounts standing 
to the credit of the fund would get priority in the event of the insolvency of the em- 
ployer or the winding up of the company. Provident fund schemes introduced in 
pursuance of the orders of an Industrial Tribunal would not be entitled to these bene- 
fits. 


Mr. Tyagarajan next argued that an industrial dispute between the same com- 
pany and its employees arose in 1954 and that it was disposed of as I.D. No. 6 of 1954. 
At that time there was only a claim for gratuity and there was no claim for a provi- 
dent fund scheme. Having accepted the gratuity scheme in 1954 the employees are 
now precluded from asking for a provident fund scheme. 


I am unable to accept this contention either. The direction which the Tribu- 
nal gave in I.D. No. 6 of 1954 on this point was as follows : 


“ On a consideration of all the circumstances : 


I find that gratuity should be pa to every worker at the rate of half month’s wages for each 
~year of service recokoned from the date of the worker joining the compaby subject to a maximum of 
twelve months wages, the said monthly wage being the highest pay last drawn by the worker at the 
time of termination of service by whatever cause.” 


This is not a matter to which the principles of res judicata can be made applicable. 
Nor is there any estoppel against the employees. That the Tribunal directed that 
the gratuity scheme should be merged with the provident fund scheme makes no 
difference. Iam not, therfore, prepared to disturb the finding of the Tribunal in 
respect of this matter. . 


Item 5 in the order of the Tribunal was fixation of the scales of wages of all 
categories of workers. The Tribunal has fixed various scales of pay for various classes 
of employees and I was told that the scales it has fixed are the same as those which 
obtain in other establishments in the same district. There is no question of jurisdic- 
tion here, or of any error apparent on the face of the record. The decision of the 
‘Tribunal on this point cannot be disturbed. 


I now go on to item 6 in the order of the Tribunal. In 1954 the company re- 
trenched nine of its employees. At that time an industrial dispute was pending and. 
so the company applied under section 33 of the Act for permission to effect the retren- 
chment. The Industrial Tribunal, Madurai, granted the permission sought for 
subject to certain conditions. One of these was that each of the persons retrenched 
should be paid by way of retrenchment relief the amount set out against his name. 
Another was that he should be given one month’s notice or wages in lieu of notice. 
This was to be over and above the amount of retrenchment relief ordered to be paid. 
The company paid the amounts as directed by the Industrial Tribunal, Madurai. 
The workmen appealed against the order of retrenchment and complained that the 
amount of compensation was not in accordance with section 25-F of the Act. But 
that appeal was not admitted on the ground that it had been presented out of time. 
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The workers contended that the compensation ordered to be paid in 1954 was insuffi- 
-cient and that they should be paid retrenchment compensation in aceordance with 
‘section 25-F of the Act. The Industrial Tribunal allowed this claim. 


Mr. Tyagarajan contended that the order passed by the Industrial Tribunal in 
1954 became final and that the workers are not therefore entitled to agitate the matter 
-over again. The principle of res judicata applies to all proceedings which involve the 
.adjudication of disputed rights, and, whether it was right or wrong the order made 
in 1954 was allowed to become final and it cannot be reopened. now. 

I agree with Mr. Tyagarajan that the principles of res judicata apply to these 
proceedings. But, I do not think that the argument would help him in the present 
case, and that is because the Industrial Tribunal, Madurai, when it directed the 
company to pay compensation on a certain basis had no jurisdiction to make such 
an order in the petition before it. The company’s petition was for permission to re- 
trench the workmen under section 33 of the Industrial Disputes Act. When sucha 
petition was presented all that the Industrial Tribunal had power to do was either 
to grant the permission or refuse the permission. It had no power to attach any con- 
-ditions to the permission. When, therefore, it directed that compensation should be 
paid to the retrenched workmen on a certain basis it was making an order which it 
‘bad ‘ho jurisdiction to make. As the order made in 1954 was, therefore, an order 
made without jurisdiction, it is not one to which the principles of res judicata will apply. 

I may here refer to the decision of the Supreme Court (unreported) in Civil 
Appeal No. 500 of 1957 (Messrs. G. Mckenzie & Co., Lid. v. Its Workmen and others}, 
where it is observed, 

“As the purpose of section 33 of the Act is merely to give or withhold permission and not to 


adjudicate upon an industrial dispute, any finding under section 33 would not operate as res 
Judicata and the raising of an Padustrial dispute.” 


Mr. Tyagarajan next contended on this point that the persons retrenched in 
1954 were no longer workmen within the meaning of the definition in section 2 (s) of 
the Act and that therefore the question of compensation payable to them would not be 
an industrial dispute within the meaning of the Act. 

The word “workman” in section 2 (9 is defined as including “any such person....whose 
dismissal, discharge or retrenchment has led to that dispute..... 
The retrenchment of these nine individuals has raised this industrial dispute, viz., 
that the amount is of the compensaion that should be paid to them. Forthe purpose 
-of that dispute, the discharged workmen would continue to be workmen within the 
meaning of that definition. A retrenchment may produce an industrial dispute 
either because the workmen object to the retrenchment itself, or because they 
‘insist that the compensation paid is not adequtae. In either case it will be proper to 
say that the retrenchment has led to the industrial dispute, and so, it seems to me, 
the Tribunal was right in taking the view that it had jurisdiction in the matter. . 

Mr. Tyagarajan next contended that the matter is three years old and that 
there should be some end to matters of this kind. But then, no rule of limitation has 
been enacted by statute and it is thercfore open to workmen to raise a dispute however 
stale or hoary their claim may have become. But, when there is delay in raising a 
‘dispute, an Industrial Tribunal would be exercising its jurisdiction wisely m taking 
that circumstance into account, and, in appropriate cases, refusing relief. That 
however is not a matter of jurisdiction. As the lawstands it is only a matter of discre- 
ition, I cannot, therefore, interfere with the order of the Tribunal in this respect either. 

Item 8 : In 1948 Mr. Venkataramiah passed an award which is generally called 
the Motor Transport Award. In accordance with the terms of that award the com- 
pany framed Standing Orders under which its workmen were entitled to privilege 
deave for 17 days in addition to 7 days’ festival leave and 7 days’ sick leave. In July, 
1950, the company cut down the privilege leave to one day for every 20 working 
‘days. They did so apparently under the impression that the provisions of the 
Factories Act applied to them. The employees raised an indu trial dispute, I.D. 
No. 6 of 1954 and the award passed on 7th June, 1954, directed 





b a. Since reported in (1959) M.L.J. (Crl.) 461 : (1959) S.C.J. 670. 
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“ that workshop workers also are entitled to 17 days privilege leave per annum, exclusive of 7 

days’ sick leave and 7 days’ festival leave. The sick leave or festival leave shall not be allowed to be 
accumulated. The privilege leave of 17 days to which the workers are entitled shall be allowed to- 
be accumulated only according to section 11 (b) of the Standing Orders.” 
The award, however, did not say anything in express terms as to the period 
between 5th July, 1950 and 7th July, 1954, when the award came into force. The 
employees raised the question that for that period the workers were entitled to 17 
days’ privilege leave. The Tribunal upheld the claim of the employees and passed. 
an award accordingly. 


Mr. Tyagarajan contended that here is a matter to which the principles of res 
judicata apply. The Tribunal observed: 


“ The labour disputes are not often governed by the strict provisions of the Code of Civil Proce- 
dure. It is open to the workmen to raise an Industrial Dispute in regard to every one of their greivances, 
or they can consolidate all their grievances in one single won bene It was therefore open to them in 
the prior dispute to raise a demand only with reference to the future leave prävilege ; and in the present 
dispute the question is raised in to the years preceding the date o 
award.” 


The Tribunal is certainly right in saying that the provisions of the Code,of 
Civil Procedure do not in terms apply to labour disputes. But, the principles of 
res judicata are not peculiar to the Civil Procedure Code. In Burn & Co. v. Their 
Employees1, Venkatarama Ayyar, J., observed as follows : 

“That section (section 11, Civil Procedure Code) is, no doubt in terms inapplicable to the present 
matter, but the principle underlying it, expressed in the maxim “‘ intsrest rei pu kcas ut sit ‘finis litium °, 
is founded on sound public policy and is of universal application. (Vid: Broom’s Legal Maxims 
Tenth edition, page 218). ‘ The rule of res judicata is dictated ’, observed Sir Lawrence Jenkins, C.J. 
in Sheoparsan Singh v. Ramanandan Prasad Singh*, ‘ by a wisdom which is for all time.’ 

And there are good reasons why this principale should be applicable to decisions of Industrial 

Tribunal also. Legislation regulating the relation between Capital and Labour has two objects 
im view’. 
If the principles of res judicata apply to these proceedings it seems to me to be 
clear that whatever claims the workmen had in respect of privilege leave up to the 
time the Government made the reference in I.D. No. 6 of 1954 should have been 
pressed before the Tribunal, and, if they omitted to do that they cannot now be 
allowed to do it. In this view I quash the award of the Tribunal in respect of this 
item. 

Item 7 : This relates to fixation of the rate of increments to all the workers from 
the year 1953. 

In order to understand the arguments advanced on this point it is necessary 
to mention certain facts. In 1948 Mr. Venkataramiah was appointed to adjudicate 
on various disputes then existing between the workers and the managements of 
certain motor transport services and motor transport workshops in the Province 
of Madras, His award took effect from 1st May, 1948, and, it would have ordinarily 
expired on 1st May, 1949. But, the order of reference which Government made 
was what has been described as an “omnibus” reference, that is to say, in the order 
of reference the Government did not particularise the disputes on which Mr. 
Venkataramiah was required to make his award: the reference was general in its 
terms. A similar ‘‘ omnibus” reference was made to Mr. Ramayya Pantulu in 
respect of disputes in the engineering trades. On17th September, 1948, Subba 
Rao, J., held that a reference of the kind that had been made to Mr. Ramaya Pantulu 
was incompetent and that he had no jurisdiction to enquire into disputes brought 
before him by workers in any particular firm in the engineering business. This 
decision was affirmed by a Bench of this Court in Ramayya Pantulu v. Kutty and Rao. 
Thereupon the Legislature of the State of Madras passed Madras Act XII of 1949, 
seeking to validate awards that had not been actually quashed or set aside by the 
orders of this Court. Section 5 of that Act provided that all awards made by Tri- 
bunals to whom what I called “ omnibus” references had been made shall be 


the coming into force of the 


> 
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deemed to be good and shall not be called in question on the ground that the Tribunal 
was not constituted in accordance with the provisions of the Industrial Disputes 
Act, or that the dispute was not referred to the Tribunal in accordance with the 
provisions of the Act. The second paragraph of the section, however, ran : 


“ Nothing contained in this section shall be deemed to invalidate any decision or order of a Court 
which became final before the commencement of this Act.” 


Section 6 was in the following terms : ; 


“ All awards passed by Industrial Tribunals and mentioned in the Schedule hereto which could 
not be enforced on account of the proceedings before the High Court, shall be current and valid for a 
further period of one year from the commencement of this Act.” 


In the Schedule to the Act was included the Motor Transport Award of Mr. 
Venkataramiah. 

The validity of Madras Act XII of 1949 was considered by a Bench of this Court, 
in Sarathy v. State of Madras!, and it was held that section 6 offended against Article 
14 of the Constitution and was therefore void. This is what Govinda Menon, J., 
saad on page 539: 

‘eOn this aspect of the case, our conclusion is that though at the time Act XII of 1949 was passed 
it could not have been held to be invalid on account of the discrimination contained ec after 
26th January, 1950, in view of Artilce 13 (1) of the Constitution which says that all laws in force 
in the territory of India immediately before the commencement of this Constitution in so far as th 
are inconsistent with the provisions of this part shall to the extent of the contravention, be void, it 
hanto be held that the legislation is inconsistent with Article 14, equality before law, and is therefore- 
voi an 
The decision of the Bench on the main point was reversed by the Supreme Court 
in State of Madras v. C. P. Sarqithy?, where the view was upheld that an ‘ omnibus’ 
reference was not bad. Their Lordships, however did not express any opinion 
on the validity or otherwise of section 6 of Madras Act XII of 1949. 


The contentions of learned counsel on this part of the case covered very 
considerable ground. Dealing with one aspect of the matter Mr. Dolia, the learned 
Advocate for the workers, contended tha the award of Mr. Venkataramiah conti- 
nued to be in force even in 1957. This is how he put his case. In its own right and 
strength the award of Mr. Venkataramiah was in force from rst May, 1948 to ist 
May, 1949. Section 6 of Madras Act XII of 1949 extended the currency and 
validity of that award for a period of one year from roth June, 1949, the date of the 
commencement of the Act. So the award would have expired only on toth June, 
1950. Meantime Central Act XLVIII of 1950 introduced among other things sub- 
section (6) to section 19 of the Industrial Disputes Act, That sub-section runs : 

“ Notwithstanding the expiry of the period of operation under sub-section (3), the award shall 
continue to be binding on the parties until a period of two months has elapsed from the date on which 
notice is given by any party bound by the award to the other party or parties intimating its intention 
to terminate the award”. 

The notice required by this sub-section has not been given. The award, there- 
fore, continues to have effect. 


Mr. Tyagarajan, on the other side contended, that section 6 of Madras Act 
XII of 1949 did not have the effect of reviving the award of Venkataramiah which 
had ceased to be effective from 1st May, 1949. Before section 6 of the Act can apply 
two conditions must be satisfied. One is that the award in question must be an 
award enumerated in the Schedule. That condition is no doubt satisfied in the 
present case. But, another condition also must be satisfied, and it is this : the award 
** could not be enforced on account of the proceedings before the High Court.” There 
were no proceedings in the High Court or in respect of or in relation to the award 
ania by Mr. Venkataramiah. The second requirement of the section has not 

een satisfied. Therefore section 6 will not avail to extend the life of the award 
passed by Mr. Venkataramiah. 





L = 1 M.L.J. 527 1953 S.GR. 334 (S.C). 


2. ° (1953) 1 M.L.J. 2ra: (1953) S.G.J. go: 


28 THE MADRAS LAW JOURNAL REPORTS. [1960 


« To this jt was replied that though there were no proceedings before the 
High Court in respect of the award which Mr. Venkataramiah had passed, there 
were proceedings before the High Court in respect of other awards made on similar 
omnibus reference and that the decision of the High Court in those proceedings 
made it impossible to enforce the award of Mr. Venkataramiah. 


Now it may well be that the intention of those who wrote the words actually 
appearing in section 6 was to extend the life of awards which came within the 
mischief of the decision of Subba Rao, J., and of Horwill and Rajagopalan, JJ., in 
Ramayya Pantulu v. Kutty and Rao. But the words actually used in the section—and 
a Court can only construe the words actually written into the Statute—appear to me 
to be more in accord with the interpretation which Mr. Tyagarajan invited me to. 
put on them. 


Mr. Tyagarajan next said that before Act XII of 1949 was passed the award 
of Mr. Venkataramiah had lapsed, and, if the intention of the Legislature 
had been to revise an award that had lapsed or expired, a different set of words 
should have been used. As it stands, the words “ shall be current and valid fora 
further period of one year ” postulate that the award continues to be current and 
valid. He pointed out, and I think quite properly, that the Legislature did not 
use words to the effect, “ notwithstanding that any award has lapsed or expired.” 
This argument too has force. 


Mr. Tyagarajan finally pointed out that a Bench of this Court has observed | 
that section 6 of Act XII of 1949 offends against Article 14 of the Constitution and 
that though the decision itself was reversed by the Supreme Court on other grounds, 
the observation on this point were not disapproved of. I must respect the view ex- 
pressed by a Bench of this Court, and, in accordance with that view, I must hold that 
section 6 of Act XII of 1949 is bad. 


Mr. Dolia, however, contended that even though an award may expire by 
efflux of time it does not follow that the award is wiped out altogether and the only 
thing is that its provisions cannot be enforced under the Industrial Disputes Act. 
But the rights and obligations which are created under the award can be enforced 
in proceedings in civil Courts. In this connection he referred to the decision in 
Judhisthir Chandra v. Mukerjee*. The relevant facts there were as follows. An award 
was passed on 25th May, 1948 which ceased to be effective after 25th May, 1949. 
The award in question had directed that dearness allowance at a certain rate should 
be paid. The employer then made representations to the Provincial Government 
that there had been material changes in the circumstances on which the award had 
been based and asked for a reference to a Tribunal and the Government made a re- 
ference. The Union contended that the Tribunal had no jurisdiction to adjudicate 
upon the issues raised. The Tribunal overruled the objection and decided 


that the 

“ terms regarding the amount of dearness allowance and the payment of the same with retros - 
pective effect as per award, dated 15th May, 1958, shall cease to be in opeiation and the award is 
amended and modified accordingly ”. 

The matter was taken to the High Court and it was contended on behalf of the 
workmen that since the award ceased to be effective after 25th May, 1949, there can 
be no modification of the award. The Court observed : 

“ This contention, I do not thunk, is right. It overlooks the fact that though the award of 15th 
May, 1948, had become ineffective by the passing of time, the rights flowing therefrom have not been 
wiped out. The award directed payment of certain dearness allowance which, ifnot paid, created 
a debt in favour of the workmen, and ıt was a bindmg debt. The award binds the parties in the 
same way, as if the terms were agreed between them. In my view, the payment of this debt can be 
enforced by a civil suit.” 

A Bench of the Bombay High Court followed this case, in Mangaldas . Narandas 
v. P. W. A.3. It was contended in the Bombay High Court that the termination 
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of an award puts an end to all the rights and obligations created thereby and 
a result of the termination of the award the obligation to pay remuneration at the 
rate prescribed thereby ceases. The Court repelled the contention. It observed : 


“In our judgment, the effect of termination of the award is only to prevent enforcement of the 
obligations under the award in the manner prescribed, but the rights and obligations which flow 
from the award are not wiped out. In taking that view we are supported by a judgment of the 
Calcutta High Court, in Judhisthir Chandra v. Mukherjee +.” 

In Burn & Co v. Their Employees*, the Supreme Court also expressed the view 
that the termination of an award does not put an end to all the rights and obligations 
arising’ out of it. Wenkatarama Ayyar, J., observed : 


“What then is the position ? Are we to hold that an award given on a matter in controversy 
between the parties after full hearing ceases to have any force if either of them repudiates it under 
section 19 (6), and that the Tribunal has no option, when the matter is again referred to it for adjudica~ 
tion, but to proceed to try it de novo, traverse the entire ground once again, and come to a fresh deci- 
sion. That would be contrary to the well-recognised principle that a decision once rendered by a 
competent authority on a matter in issue between the parties after a full enquiry should not be permitted 
to be reagitated. 

. 

Now, if we are to hold that an adjudication loses its force when it is repudiated under section 19 
6 and that the whole controversy is at large, then the result would be that far from reconciling them- 

ves to the award and settling down to work it, either will treat it as a mere s in the prose- 
caian of a prolonged struggle, and far from bringing industrial peace, the awards would turn out to be 
but truces giving the parties breathing time before resuming hostile action with renewed vigour. On 
the other hand, if we are to regard them as intended to have ong term operation and at the same time 
hold that they’ are liable to be modified by change in the circumstances on which they were based, 
both the purposes of the Legislature would be served.” 


But then, the problem still remains to what extent or for what purposes does an 
award which has expired by efflux of time or which has been terminated by notice 
survive, That question does not appear to have been so far decided. Probably, 
the answer would depend upon the circumstance of each case. The Supreme Court 
has recognised that an award which has ceased to exist either by notice or by efflux 
of time may be modified if circumstances so require. In this matter the Tribunal 
proceeded on the basis that the award which Mr. Venkataramiah passed in 1948 
was in full force and effect. But in view of the decision of this Court that section 6 
of Act XII of 1949 is ultra vires the Constitution, the footing on which the Tribunal 


proceeded would fail. 


. The position, therefore, is that the award of Mr. Venkataramiah which was 
in the field, lapsed by efflux of time. Circumstances now are certainly not the same 
as they were in 1948, when Mr. Venkataramiah made his award. What altera- 
tion should be made in the award by reason of changed circumstances is a question 
to which the Tribunal did not address itself since it took the view that the award 
of Mr. Venkataramiah continued to be in force. I understood Mr. Dolia to say 
that he had no objection to this issue being remitted to the Tribunal so that the 
matter may be decided afresh after taking evidence, Mr. Tyagarajan, however, 
pointed out that on 2gth May, 1956, the Motor Transpor and General Workers’ 
Union entered into an agreement with the Management in regard to the claims for 
increments on behalf of drivers and conductors, and, that the agreement is in force. 
It is a matter in controversy as to who the persons are who are bound by this agree- 
ment. That matter too the Tribunal will have to decide instead of leaving it to be 
adjudicated upon when the award of Mr. Venkataramiah is sought to be enforced. 
I would, therefore, quash the award of the Tribunal on this point on the ground 
that it proceeded on the erroneous view that the award of Mr. Venkataramiah was 
in force. It will be open to the Tribunal to take evidence on the question and 
give a fresh decision. When doing so it will have to pass suitable orders in respect 
of the persons bound by the settlement dated aa me 1956. 
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. In the result, the petition is dismissed except as regards items 7 and 8. The 
award of the Tribunal in regard to these two items is quashed. There will be no 
order as to costs. 


R.M. —— Petition dismissed. 
[FuLL Benan]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SOMASUNDARAM, MR. Jusrce RAMASWAMI AND 
Mr. JUSTICE ANANTANARAYANAN. 


Mohan Ram (minor) through their guardian ad-litem and maternal 


uncle T. N. Rangachari and others .. Appellants* 
U. 
T. L. Sundararamier and others .. Respondents. 
Civil Procedure Code (V of 1908), sections 11 and 47—Powers of executing Court—Decres directing sale 
of inalienable land like service inams—If could be questioned at the time of execution. i 


It is generally true that an executing Court cannot go behind the decree. But there are certain 
well recognised exceptions to this rule. Where alienation of certain prop is prohibited on grounds 
-of public policy, either under the general law or by statute, the executing Court can refuse to execute 
a decree which directs such a sale. Where the executing Court is satisfied that the lands sought 
to be sold in execution of a decree are service inam lands and are therefore not saleable, it can 

to execute the decree. 


Adinarayana v. Chengiah, A.I.R. 1937 Mad. 918, followed. 
Venkataseshayya v. Virayya, (1957) 2 An. W.R. 137 (F.B.), differed from. 


But to enable an executing Court to refuse to execute such a decree there should be some material 
either in the plaint or written statement or issues or judgment which when looked into could enable 
the Court to conclude that the land sought to be sold is an inalienable service inam, 

Per Anantanarayanan, J.—“ The rule of estoppel or constructive res judicata which would prevent 
the inamdar or his successors in title from agitating the matter of inalienability in execution proceed- 
ings is upon the plane of principle. The power of the executing Court to go behind the decret, 
because it is opposed to public policy or offends a statutory prohibition, is upon another plane alto- 
gether. While no executing Court can launch into a fresh trial because of mere allegations or further 
‘new material claimed to be available, if materials on the same footing as the decree itself and equally 
evident and indisputable are available on record to show that the land sought to be sold is inalienable, 
the Court can go behind the decree in such instances”, ` ; 


Appeal against the Order of the District Court of Madurai, dated 13th 
September, 1957 and made in E.A. No. 132 of 1957, in E.P. No. 12 of 1956, in O. S. 
No. 21 of 1950. 


K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellants. 


O. K. Ramalingam, K. S. Ramamurthi, T. R. Mani and T. P. Gopalakrishnan, for 
Respondents, 


When the appeal first came on for hearing the following order was made by 


‘  Ramaswami, 3.—This appeal is against the order made by the learned District 
Judge of Madurai, in E.A. No. 132 of 1957, in E.P. No. 12 of 1956, in O.S. No. ar 
of 1950. 


The disputed property is 2 cents of land in the heart of Madurai town and form- 
ing part of T. S. No. 1522. It is Devadhyam land granted for the Kalanji Service 
(supply of betel, etc., in a silver or gold cup during Palliyarai Pooja and Navarathri) 
in Sri Meenakshi Sundareswarar Temple. It is common ground that a valuable 
building has been constructed upon it. 


These two cents of land cafne into the possession of G.G. Kuppuswami Ayyar 
under several alienations with which we are not concerned here. This G. G. Kuppu- 
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swami Ayyar mortgaged this property to the Vasantha Chit Fund, the original decree- 
holder. This mortgage was the subject-matter of the suit O.S. Noz 21 òf 1950. This 
suit resulted in a decree. The hypotheca was brought to sale. It was put up in 
auction in E.P. No. 12 of 1956 on 28th January, 1957 and the property was purchased 
by T. S. Krishnan for Rs. 13,410/. The sale was confirmed after overruling the 
objections raised by Kuppuswami Ayyar and his son and the present appeal is by 
the son against that order. 


Delivery of possession has not yet taken place. 


The contraversy before me is an interesting one aud raises an important 
‘question of law. 


That the property in question is Devadhyam land and service Inam granted for 
the Mie of a particular service in Sri Meenakshi Sundareswarar Temple at 
can be assumed as established. It is now well-settled that lands forming 
the olien of offices of a public nature cannot be alienated by the holder by way 
of sale, gift or mortgage or sold in execution of a decree against him. This has been 
refognised as a rule of general law based upon public policy in connection with 
Inams granted for service in the following cases: Lakshmanaswamy Naidu v. Rangamma?; 
Anjaneyulu v. Sri Venugopal Rice Mills Lid., Tenali*, Sundararaja Dikshitulu v. Seshadri 
Dikshitulu®, Ramanathan Chettiar v. Kalidasa ’Kavundan'; Adinarayana Chetty v. Chengiah®; 
Ramakrishnamma v. Venkatasubbiah®, Lakshmaduv. Ramudu?, and Kottayya v. Subbrayudu®, 
The principle is that if there is dissociation of the office from the emoluments attached 
thereto, such dissociation impairs the efficiency of the service to be rendered. There 
fore, it is held that it is contrary to public policy and such alienations are void. 


It is well-known, however, that many of these service inam holders alienate these 
properties without reference to their obligations and do not set up the inalienability 
for reasons of their own during the course of the trial or before the confirmation of the 
sale. In other words, the or and the alienee for ulterior objects of their own and 
to the detriment of the trust, might be discreetly silent regarding the inalienability of 
the property in question, so that the Court might proceed to grant the decree. 


Then this interesting question arises. What happens if the inalienability is set 
up in theexecuting Court after the decree has been passed ? Is that Court competent 
to go into that question in order to come to the conclusion that it cannot execute 
the decree or would it be a case of that Court being prevented from doing so by the 
EPON well-settled principle that the executing Court cannot question the decree 
which it is asked to execute. 


In Venkataseshayya v. Virayya?, Viswanatha Sastri, J., in his order of reference to 
the Full Bench reviewed all the Madras cases and came to the conclusion : 


“I humbly venture to think that where the alienation of service inam lands is prohibited on 
grounds of public policy, either under the general law or by statute, the position is the same and in 
cither case it is the duty of the executing Court on being satisfied that the lands are service inams 
and therefore not saleable, to stay its hand. I find it difficult to accept the view that the want of 
jurisdiction of the Court to direct a sale of the land on the ground of its being a service inam must 
appear on the face of the decree. Courts seldom pass decrees reciting therein their incompetency 
or facts showing it”. 

In fact though there is a Bench decision of this Court to the contrary in Annamalai 
Chettiar v. Kumarappan Srirangachariar)®, there are other decisions of this Court which 
have held that the executing Court can hold its hand if it finds that the sale is a nullity. 
The learned Judge (Viswanatha Sastri, J.) mentioned the decisions of this Court. 
Venkataramana Rao, J. in Adinarayana v. Chengiah®, was of the opinion that where 
alienation of service inam lands is prohibited on grounds of public policy, either by a 
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statute or under the general law, the executing Court can inquire into the matter and . 
refuse to execute a decree which directs such sale. In other words, there are decisions. 
of this Court which are also of the view that where it becomes apparent even after 
the confirmation of sale that the sale is one which could not have been held that is a 
nullity, it could stay its hand. 


The attention of the learned Judge (Viswantha Sastri, J.) was also drawn to other 
decisions holding the contrary view. Therefore, he had the matter placed before a. 
Full Bench of the Andhra High Court. The Full Bench in Venkataseshayya v. Virayya}, 
on grounds which it is unnecessary to re-set here, came to the conclusion that on the 
principle of res judicata the agitation of that question would be barred. 


The present position may be summed up as follows: viz., that one line of decisions. 
is to the effect that it is open to have this question of inalienability of the inam lands 
and the void sale being examined even after the decree is passed by the executing. 
Court ; and there is another line of decisions which holds that the decree precludes. 
the executing Court from going behind the decree, however void that sale may be. 
The line of decisions emphasises the principle that an executing Court can neyer 
go behind the decree. 


e 
This is a matter which is coming up often before this Court and is one of practi~ 
calimportance. It is but necessary that this should be set at rest by being considered. 
by a Full Bench of this Court. 
The following two questions may be referred to the Full Bench : 
(1) Whether, when service inam lands have been sold in execution of a mortgage decree 
without dny objection being raised at any stage of the proceedings to their saleability under section 
35 of Madras Act XIX of 1951, it is open to the Ttiamdar or his successors-in-title to treat the Court 


sale as null and void and seek to recover possession of the lands from the purchaser at the Court sale 
or resist the claims of the purchaser to be put in possession of the lands ? 


(2) Whether sections 11 and 47 of the Civil Procedure Code are a bar to the maintainability: 
of the objection? ` 
The papers are directed to be placed before my Lord the Chief Justice for such 
action as my Lord deems fit. The entire case may also be disposed of by the Full 
Bench. 
[The Case then came on for hearing before a Full Bench (Somasundaram,. 
Ramaswami and Anantanarayanan, FF.)]. 


The Court delivered the following opinion*: 


Ramaswami, F.—This Full Bench has been constituted on a reference made by 
one of us in the following circumstances : 


The disputed property is 2 cents of land in the heart of Madurai Town and form- 
ing part of T. S. No. 1522. It is stated to be Devadhayam land granted for the 
Kalanji Service (supply of betels, etc., in a silver or gold cup during Palliyarai 
Pooja and Navarathri) in Sri Menkashi Sundareswarar Temple. It is common 
ground that a valuable building has been constructed on it. We have to point out at 
the very outset that in the earlier proceedings of O.S. No. 21 of 1950 this character of 
the land never came to light—vide plaint, written statement issues and judgment 
therein. It is only in the subsequent execution stage just before confirmation of sale 
that documents have been filed for showing that these two cents are service inam. 


These two cents of land came int the possession of G. G. Kuppuswami Ayyar 
under several alienations with which we are not concerned here. G. G. Kuppuswami 
Ayyar mortgaged the property to the Vasantha Chit Fund, the original decree-holder 
in O.S. No. 21 of 1950, which was a suit to enforce the mortgage. The suit resulted 
in a decree. The hypotheca was brought to sale. It was put up in auction in E.P. 
No. 12 of 1956 on 28th January, 1957, and the property was purchased by T. S. 
Krishnan for Rs. 13,410. The sale was confirmed after overruling the objections. 


1. (1957) 2 An.W.R. 137 (F.B.). * 15th March, 1960. . 
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raised by Kuppuswami Ayyar and his son in E.A. No. 132 of 1957 filed under the 

provisions of section 47 and Order 21, rule go, Civil Procedure Code.* The present 

appeal, C.M.A. No. 272 of 1957 is preferred by the son of Kuppuswami Ayyar against 
at order. 


Delivery of possession has not yet taken place. 


The learned District Judge following the Full Bench decision of the Andhra 
Pradesh High Court in Venkataseshayya v. Virayya', held that if in the suit or at the 
execution stage, the question of the alienability of the property is not raised by the 
judgment-debtors, they would be precluded by the rule of constructive res judicata 
from later on raising that question. ‘Therefore he dismissed the application for set- 
ting aside the sale. 


The controversy arising from the appeal posed an important question of law- 


That the property in question is devadayam land and service inam granted for 
the purpose of a particular service in Sri Meenakshi Sundareswarar Temple at Madu- 
ral, can be assumed for the purpose of this reference as established, though naturally 
we can make no final pronouncement on it. It is now well-settled that lands form- 
ing tle emoluments of offices of a public nature cannot be alienated by the holder by 
way of sale, gift or mortgage or sold in execution of a decree against him. This has 
been recognised as a rule of generallaw based upon public policy in connection with 
inams granted for service in the following cases: Lakshmanaswamy Naidu v. Rangamma’*,, 
Anjaneyalu v. Sri Venugopal Rice Mills, Lid., Tenali3, Sundararaja Dikshitulu v. Seshadri 
Dikshitulu’, Ramanathan Chettiar v. Kalidasa Kavundan®, Adinarayana Chetty v. Chengiah®, 
Ramakrishnamma v. Venkatasubbiah?, Lakshmudu v. Ramudu® and Kotayya v. Subbara- 
jyudu®, The principle is that if there is disassociation of the office from the emolu- 
ments attached thereto, such dissassociation impairs the efficiency of the service to be 
rendered. Therefore, it is held that it is contrary to public policy and such aliena- 
tions are void. 

It is well-known however that many of these service inam-holders alienate the 
properties without reference to their obligations and do not set up the inalienability 
for reasons of their own during the course of the trial or before the confirmation of the 
sale. In other words, the alienor and the alienee for ulterior objects of their own 
and to the detriment of the trust, are discreetly silent regarding the inalienability of 
the property in question, so that the Court might proceed to grant the decree. 


Then this interesting question arises. What happens if the inalienability is set 
up in the executing Court after the decree has been passed ? Is that Court competent 
to go into that question in order to come to the conclusion that it cannot execute the 
decree or would it be a case of that Court being prevented from doing so by the equally 
well-settled principle that the executing Court cannot question the decree which it is 
asked to execute ? 


There are two lines of decisions in regard to this point of law raised, one line of" 
decisions holding that it is the duty of the executing Court on being satisfied that the lands 
are service inam and therefore not alienable, to stay itshand and another line of deci- 
sions holding that the decree precludes the executing Court from going behind the 
decree however void that the sale in pursuance of the decree may be. ‘That line of” 
decisions emphasise that an executing Court can never go behind the decree. 

Inasmuch as this is a matter which is coming up before this Court often, and is 
a of Pea importance the following two questions have been referred to the 

ench: 


Whether, when service inam lands have been sold in execution of a mortgage decree without 
any objection being ræased at any stage of the proceedings to their saleability under section 35 of the: 
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Madras Act XIX of 1951, it is open to the Inamdar or his successor-in-title to treat the Court sale as 
atull and void amd seek to recover possession of the lands from the purchaser at the Court sale or resist 
the claims of the purchaser, to be put in possession of the lands ? 


Whether sections 11 and 47 of the Civil Procedure Code are a bar to the maintainability of the 
objection ? 

Before entering into an examination of the two lines of decisions, we wish to make 
it clear that we have confined ourselves to answering the substance of the reference, 
viz., whether it is open to the executing Court on being satisfied, that the lands are 
service inam lands and therefore not saleable, to stay itshand. In regard to the merits 
of the instant case on our answering this reference, the appeal will go back to the 
single Judge for disposal. 


In Lakshmanaswami Naidu v. Rangamma?, decided by a Benth of this Court consist- 
ing of Davies and Benson, JJ., it was held that notwithstanding the fact that a com- 
promise decree has been passed directing the sale of an inalienable office, the execut- 
ing Court has jurisdiction to go behind the decree and refuse to execute it, since by 
section 375 of the Code of Civil Procedure the Court has no jurisdiction to pass a 
decree on a compromise unless it was a lawful compromise and any terms of a cón- 
tract which are opposed to public policy are invalid and will not therefore be enferced 
by the Courts, and so far as a decree embodies unlawful terms of a compromise it is 
inoperative and will not be enforced. 


In Raja of Vizianagaram v. Dantivada Chelliah*, which related to sale of service inam 
land on the foot of a mortgage decree, it was argued that as between the parties to the 
decree the order for sale therein contained must be carried out notwithstanding the 
pea by law. But this argument was repelled on the ground that the decree 

directing the sale of such lands is ultra vires and ihe prohibition in question based upon 
public policy must be taken to be absolute, and deprive the civil Courts of Jurisdic- 
tion to give directions for sale of such inam property. 


In Anjaneyalu v. Sri Venugopala Rice Mills, Lid.*, a Full Bench of this Court held 
that lands held on swastizachakam service tenure are not subject to attachment 
in execution of a decree, as the sale of such lands was opposed to public policy and the 
nature of the interest affected. 


It is unnecessary to examine the other decisions because in Adinarayana v. Chengiah*s 
Venkataramana Rao, J., has examined the entire case-law and has formulated the 
following propositions and which, if we may say so respectfully, cannot be bettered, 
viz., that there is an exception to the application ofthe generalrule as to jurisdiction of 
the executing Court to go behind the decree ; where alienation of certain property is 
prohibited on grounds of public policy, either under the general law or by statute, 
the executing Court can refuse to execute the decree which directs such a sale ; and 
that a distinction should not be drawn between the cases where the prohibition ap- 
pears on the face of the decree and cases where evidence will have to be taken to ascer- 
tain it, and it is the duty of the Court to entertain the objection and determine the 
same if necessary by taking evidence. It must be borne in mind that Adinarayana v. 
Chengiah*, was a case where the question raised was whether it was open to a party 
who had been added as the legal representative of the deceased mortgagor defendant 
to resist the passing of a final decree on the ground that the mortgaged property being 
an acharyapurusha service inam is inalienable and the sale of such property would be 
illegal on grounds of public policy. Wenkataramana Rao, J., held that the doctrine 
that an executing Court cannot go behind the decree would not be applicable to a 
«ase where objection is taken at the stage of passing the final decree in the mortgage 
suit, as until the final decree is passed in a mortgage suit, there is no executable decree 
and the suit must be deemed to be still pending and the application for final decree 
is not an application for execution. 
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In Ramakrishnamma v. Venkatasubbiah!, where a Dasabhandam inam was sold in 
execution of a decree against the inamdar, it was held by a Division Bertch that as the 
land was inalienable it could not have been validly sold in execution, Though the 
facts are not fully reported, it appears that the validity of the sale came in question in 
a suit by the purchaser for possession which the Inamdar successfully resisted. In 
Lakshmadu v. Ramudu*, another Division Bench held that a sale of Dasabhandam 
inam lands held and confirmed in execution of’a mortgage decree obtained against 
the Inamdar was a nullity and could be disregarded by the Inamdar’s legal represen- 
tatives though they were parties to the execution proceedings. This case was also a 
suit for recovery of possession. 


Turning to the other line of decisions of this Court, they are Somasundaram v. 
Kondayyya’, followed by King, J., Venkatappadu v. Appalaswami*, and by Madhavan 
Nair, J., in Bullayya v. Subbayya®, The reasoning of the learned Judges is found in the 
judgment of Venkatasubba Row, J., in Somasundaram v. Kondaypa®, 


“ We are not here concerned with the true facts of the case but only with the result of certain 
preceedings. Is the defendant (the holder of the service inam) to be permitted to plead that the land 
was inalienable at the time of the Court sale ? The effect of the order confirming the sale 1s that the 
land aan be alienated. The order is conclusive, and it must be deemed that there is an adjudication 
that the property can be sold ”. 


To these decisions may be added Annamalai Chettiar v. Kumarappan Srirangachariar’. 
It was a case of a mortgage decree for the sale of temple service inam lands, whose 
alienation, though not prohibited by statute, was opposed to public policy according 
to the uniform course of decisions in Madras. Burn and Lakhmana Rao, JJ., held 
reversing Pandrang Row, J., and agreeing with an earlier decision of Pakenham 
Walsh, J., in Ranga Iyer v. Sundararaja Iyengar®, that the executing Court could not go 
behind the decree and entertain an objection to its walidity but must execute the 
decree as it stood. The learned Judges rested their decision on these grounds : (1) 
There was no want of jurisdiction in the Court which passed the decree apparent on 
its face. (2) The prohibition against alienation was not statutory. (3) The executing 
Court had no power to go into disputed questions of fact, which, if proved, would take 
away the jurisdiction of the Court which passed the decree to order sale. The learn- 
ed Judges were evidently prepared to make an exception where the decree for sale 
contravened a statutory prohibition like section 5 of the Madras Act III of 1895 or 
section 6 of Madras Act II of 1904, for it was on this ground that they distinguished 
Raja of Vizianagaram v. Dantivada Chelliah®, and Raja of Kalahastiv. Venkatadri Rao}, 


It will thus be seen that Somsundaram v. Kondayya®, and the other decisions relied 
upon the bar of res judicata as precluding the judgment-debtor from pleading that the 
land was inalienable in subsequent proceedings. In regard to Annamalai Chettiar v. 
Kumarappan Srirangachariar?, we also venture to think with Viswanatha Sastri, J., to 
whose order reference will be made presently, that where the alienation of serviceinam 
lands is prohibited on grounds of public policy, either under the general law or by sta- 
tute, the position is the same and in either case it is the duty of the executing Court 
on being satisfied that the lands are service inam lands and therefore not saleable 
to stay its hand. 


This was the position of the case-law so far as this Court is concerned when the 
Andhra Pradesh High Court dealt with a controversy of this nature in Venkataseshaypa 
v. Virayya4*, In that case the suit was brought for a permanent injunction restraining 
the defendants from interfering with the possession and enjoyment of certain carpenter 
service inam lands held by the family of plaintiffs 1 to 3. The lands were mortgaged 
by the plaintiffs to the first defendant who filed a suit on the mortgage, obtained a 
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glecree for sale and had the lands sold through Court at an auction sale at which he: 
was the purchaser. Thereafter he sold the lands to the second defendant on whose- 
contest the suit was dismissed as being barred by res judicata. There was a second 

appeal which came before Viswanatha Sastri, J., in the first instance. The learned 

Judge assembled all the relevant cases and indicated his own respectful agreement with 

opinion of Venkataramana Rao, J., in Adinarayanav.Chengiah’, that where the aliena- 

tion of service inam lands is prohibited on grounds of public policy either under the 

general law or by statute, the executing Court enquiring into the matter should refuse 

to execute the decree which directs such a sale, and expressed his disagreement with | 
Srirangachariar v. Annamalai Chettiar*®, which held that if it is admitted in the course of 
the execution proceedings that the land directed to be sold by the decree are service 

inam lands the executing Court cannot proceed to sell the lands but if this fact is 

disputed the executing Court is incompetent to hold an enquiry to find out the truth. 

Therefore, Viswanatha Sastri, J., finding that there has been a difference of judicial 

opinion on the question whether when service inam lands are sold in execution of a 

mortgage decree without any objection being raised at any stage of the proceedings 

to their saleability by reason of the prohibition contained in section 5 of Madras Act 

III of 1895, it was open to the Inamdar to treat the Court sale as null and void and 

recover possession of the lands from the purchaser at the Court sale or resist the claim 

of the purchaser to be put in possession of the lands. He therefore directed the papers 

to be placed before the learned Chief Justice for posting the case before a Division 

Bench. 


The Second Appeal came up before Subba Rao, C.J., and Bhimasankaram, J. 
and they formulated the two questions as in the instant case and referred the matter 
to a Full Bench. The Full Bench consisting of Subba Rao, C.J., and Satyanarayana 
Raju and Mohd. Ahmed Ansari, JJ., held that when the decree was made the Court 
must be deemed to have decided that the said property was alienable property and 
therefore the said decree would operate as res res judicata in a subsequent suit and 
that the question raised by the plaintiffs-appellants that the lands sold in execution are 
inalienable service inam lands does not relate to the execution of the decree for it 
attacks the decree itself on the ground that it is void and as such an independent suit 
will lie. 


“The doctrine of res judicata” literally meaning the matter that has been decided 
and sometimes expresses as ‘‘ res judicata” a singular and not a plural term as has 
been pointed out in Hukum Chand’s (T.L.L.) Treatise on the Law of Res judicata 
including the Doctrines of Jurisdiction, Bar by suit and Lis pendens, 1894, 


“ is of universal application, and, in fact, a fundamental concept in the organization of every 
jural society. Justice requires that cause should be once fairly tried, and public tranquillity 
dernands that having been tried once all litigation about that cause should be concluded for ever 
between those parties. The maintenance of public order, the repose of society, and the quiet of 
families, requires that what has been definitely determined by competent tribunals shall be a ted 
as irrefragable legal truth. Ifit were not for the conclusive effect of all such determinations there 
would be no end of litigation and no security for any person, the rights of parties would be involved 
in endless confusion, and great injustice often done under cover of law ; while the Courts, stripped of 
their most efficient powers, would become little more than advisory bodies ; and thus the most im- 
portánt function of the Government—that of ascertaining and enforcing the rıghts—would go unful- 


The term “‘ res judicata” is derived from the Roman Law, and in its most obvious and 
general meaning, it signified at Rome, as it signifiesin England and in America, that 
a matter in dispute had been considered and settled by a competent Court of 
Justice. It is based upon the twin principles of 
“ Every judgment was allowed 2 conclusive effect on the ground res judicata proveritate accipitur : 
a matter adjudicated is taken for truth) and so conclusive was the effect of it that it was said res judicata 
acit ex albo nigrum, ex nigro album, ex curvo rectum, ex recto curvum””. 


m 
1, ALR. 1937 Mad. 918. 2. (1935) 41 L.W. 485. : 
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The doctrine of res judicata was also more immediately based on the equally well-known maxim 
“nemo debit bis vexari pro unra et eadem causa?’ ~ 3 e 
These maxims based on public interest and private convenience are enshrined in 
the jurisprudence of every civilised country to-day—interest rei bulicae ut sit finis litium 
—otherwise great oppressions might be done under colour and pretence of law. 
(Halsbury’s Laws of England, Simonds edition, Volume. 15, page 184 and foll. 
Words and Phrases, Permanent edition, Vol. 37 (1658 to date) (West Publishing 
‘Co., St. Paul Minx U.S.A.) page 612 and foll.; Corpus Juris Secundum, Volume 31 
(The American Law Book Co., N. Y.) page 186 and foll.; volume 77 page 274 
and foll.) 

The substance of the rule as enunciated and recognised in England was approved 
-and acted upon in India in numerous cases by the Judges and imported almost 
„res integra in this country long before the enactment of a complete Code of Civil 
Procedure in India and embodied in section 11. 

Res judicata is a form of estoppel and under English Law, section 11, would corres- 
pond to estoppel by record. But res judicata differs from estoppel by conduct in essen- 
tiab particulars. The former results from a decision of the Court, and based on public 
policy ousts the jurisdiction of the Court, and presumes conclusively the truth 
of the former decision. The latter results from acts of parties and is based on equity, 
and formulate; only a rule of evidence and prevents a person from setting up what he 
calls the truth. It is a well-settled principle that a party litigant cannot be permitted 
to assume inconsistent positions in Court, to play fast and loose, to blow hot and cold 
to approbate and reprobate, to the detriment of his opponent; and wholesome rule 
applies not only to the successive stages of the same suit but also to those suits which 
grow out of the judgment in the first suit ; see the A.I.R. Commentaries on the Code 
of Civil Procedure, 6th edition (1957), Volume 1, page 281 ; Bigelow 783 ; Mahadev 
Singh!, Hemanta Kumari Devi v. Prasannakumar Datta*, Chidambargauda v. Channappa?, 
Shama Bai v. Purushothamdass*. It is interesting that in the Dharma Sastra Prannaya 
or Purvanyaya (res judicata) was a complete answer. It could proceed through the 
King, Judge, the Scribe or one of the Sabhyas as to what was said and decided. 
(P. V. Kane’s History of Dharmasastra, Volume III, page 332, etc.) The rule of 
constructive res judicata embodied in Explanation IV to section 11, Civil Procedure 
Code was enforced : (Ibid) page 306 ; Kat. 221 (q. by Mit. on Yag. 11. 80 and V.P. 
p. 80). 

On this principle of finality of proceedings, we have evolved the ancillary prin- 
ciple that it is against public policy and good sense alike that the Court charged with 
the execution of a decree a proceeding collateral to the judgment should be allowed 
to question its validity : vide the observations of Page, C.J., in S. A. Nathan v. S. R. 
Samson’, See also Jai Narain v. Kedar Nath®. This principle is embodied also in a series 
of decisions of this Court. It is enough to cite Govindan Nadar v. Natesa Pillai? which 
holds that the executing Court must take the decree onits face, Ranga Ayyar v, Sundara- 
raja Ayyangar? which holds that the cxecuting Court cannot go into controversial 
questions, Annamalai Chettiar v. Kumarappan Srirangachariar®, wherein it has been held 
that the power of the executing Court to go behind the decree should be circum- 
scribed within the minimum possible limits and Commissioner of Income-tax, Madras 
vSalem District Urban Bank. Ltd.1°, wherein it has been held that the Court should be 
very chary of recognising fresh exceptions. These are all based upon the principle 
laid down in Somasundaram v. Kondayya*?, that in the sale of unenfranchised nam land 
in execution of money decree the real question is not what the true facts are 
but what the result of certain proceedings is, fructifying into a decree. This prin- 
ciple of res judicata which is a cardinal principle of all legal systems of most civilised 





1. AI.R. 1931 Oudh 123. gor: A.LR. 1956 S.C. 359 : 1956 S.CLR. 62. 
2. (1928) LL.R. 56 Cal. 584: AIR. 1930 7. (1931) 61 M.LJ. 520: ALR. 1932 Mad. 7. 
Cal. 32. 8. AIR. 1933 Mad. 359. 
3. ALR. 1934 Bom. 329. 9- LL.R. (1937) Mad. 329. 
4. ALR. 1925 Mad. 645. 10. LLR. (1940) Mad. 628. 
. LLR. (1981) Rang. 480 (F.B.). tr. (1925) 49 M.L.J. 401. 
z 41956) 1 M.L.J. (S.C.) r5r : (1956) S.CJ. 
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countries and which has been described as the most salutary cannot prevail as the 
Yong line of Madras decisions referred to above show, to the extent of compelling 
the executing Court to sell inalienable service inam lands prohibited on grounds 
of public policy either by statute or under ihe general law.* It will be rememberd 
how Burn and Lakshmana Rao, JJ., in Annamalat Chettiar v. Kumarappan Srirangachariar* 
appear to hold that if it is admitted in the course of the execution proceedings that 
the lands directed to be sold by the decree are service inam lands, the executing 
Court cannot proceed to sell the lands but if this fact is disputed the executing Court 
is incompetent to hold an enquiry to find the truth. But like Viswanatha Sastri, J., 
we are in respectful agreement with the opinion of Venkataramana Rao, J., in 
Adinarayana v. Chengiah®, that where the alienation of service inam lands is prohibited 
on grounds of public policy, either by a statute or under the general law, the exe- 
cuting Court on being satisfied that the lands are service inam lands and therefore 
not saleable should stay its hand. To this extent we respectfully differ from the 
Full Bench decision in Venkataseshayya v. Virayya®. 


The final point for determination-is as to what constitutes ‘ satisfaction’ re- 
ferred to above. Several decisions have been emphasising that it is only when «he 
decree appears to be void on the face of the record the execting Court gan go 
behind the decree and enquire. It need not be pointed out that it is an elementary 
pae of law that every Court has got jurisdiction or not. But as Viswanatha 

astri, J., has rather caustically pointed out: 

“ I find it difficult to accept the view that the want of jurisdiction of the Court to direct a sale 

of the land on the ground of its being a service mam must appear on the face of the decree. Courts 
seldom pass decrees reciting therein their incompetency or facts showing it.” 
But at the same time though in most of the cases cited by Viswanatha Sastri, J., 
in his order of reference, the decree for sale, preliminary or final, did not contain 
within itself anything to show that the land was inalienable and yet it was held that 
the Court had no power to order the sale, we are of opinion in accordance with the 
decisions to which we shall now refer that when either the plaint, or written 
statement, or issues or judgment, when looked into should contain some materials 
for concluding that the land sought to be sold through Court is inalienable service 
inam land. Otherwise we would be practically engrafting on the execution stage 
a totally different suit which does not arise at all from the old suit. In Meenakshi 
Ammal v. Chidambaram Cheitiar*, it was held that the objection that the property 
cannot be sold in execution being service inam Jand should be clear from the plaint 
and the judgment. In Annamalat Chettiar v. Kumarappan Srirangachariar1, it was held 
that when the fact of inalienability is denied and that allegation is not made out 
ex facie it is not open to the executing Court to launch an enquiry into the plea of in- 
alienability. In Sham Sunder Singh v. Dhirendra Nath®, and Chintamani v. Zahiruddin, $ 
it has been been held that the question must appear on the face of the record and 
should not involve an. investigation of absolutely fresh facts. In other words, the 
executing Court can go into the inalienability character of the service inam lands 
and their unsaleability only if the plaint, or written statement, or issues or judgment, 
etc., which we may legitimately look into disclose inalienability of the inam. 

Thus, we can reconcile the two great principles based upon public policy, viz., 
execution of the decrees which are shown to be nullities and the principle of res 
judicata, in the immutable interests of truth and justice. 


This reference is answered accordingly. . 


Anantanarayanan, F7.—I have had the advantage of study of the judgment of 
my learned brother, Ramaswami, J. Since I am in entire agrement with his conclu- 





* For similar decision of the High Courts see 1. (1936) 71 M.L.J. 867. 

Bai Suraj v. Hari Bas Mosa Bhai, A-I.R. 1943 2 I.R. 1937 Mad. 918. 
Bom. 54 (Execution in Contravention of 3. (1957) 2 An.W.R. 197 (F.B.). 
Bhagdari, etc. Act) ; Katwari v. Sita Ram Tevari, 4. (1947) 1 M.LJ. 66: A.LR. 1947 Mad. 
ALR. 1921 All. 118 (Section 20 of Agra Ten- 341. 

ancy Act) ; Chintaman: v. Zahtruddin, A.I.R. 1956 5. ALR. 1950 Pat. 465. 

Pat. 57 (Sale prohibited by section 47 of Chota 6. A.LR. 1956 Pat. 57. 

Nagpur Tenancy Act). aaa 
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sions, and the manner in which he has propounded the answers to the two questiong 
referred to us, it might not seem necessary that I should add my own’ observations. 
But I am impelled to do so, for the reason that we are not merely faced with a problem 
of some intricacy and importance, but also with what appeared to be two opposing 
streams of case-law as far as this Court is concerned. Further the Full Bench de- 
cision of the Andhra High Court in Venkataseshayya v. Veerayya}, is entitled to our 
very great respect, and if we are dissenting therefrom, we certainly owe a duty to 


make explicit as far as we can, the grounds upon which we feel constrained to take 
a different view. 


I make no apologies for again reproducing the two questions referred to the 
Full Bench, for I think that there is at least a difference of emphasis between the 
questions themselves, and the manner in which we have sought to answer the sub- 
stance of the reference. Further, this difference should be brought out at the very 
outset, in the interests of clarity. The questions referred to us are phrased as 
follows :— 


Whether, when service inam lands have been sold in execution of a mortgage decree without any 
obfection being raised at‘any stage of the proceedings to their saleability under section 95 of the 
Act of 1951, it is open to the inamdar or his successor-in-title to treat the Court sale as null and 
void afd seek to recover possession of the lands from the purchaser at the Court sale, or resist the 
claims of the purchaser, to be put in possession of the lands ? 


Whether sections 11 and 47 of the Civil Procedure Code are a bar to the maintainability 
of the objection ? 
At the first blush, it would certainly appear as if the answer to this specific 
question, raised in this form, is that, notwithstanding the fact that service inam lands 
had been sold in execution of a mortgage decree in contravention of both public policy 
and the statutory prohibition under section 35 of Madras Act XIX of 1951, it is 
not open to the Inamdar or his successor-in little to treat the Court sale as null and 
void and seek to recover possession of the lands from the purchaser at the Court sale, 
or resist his claim for delivery of possession. That is because, the Inamdar or his 
successor-in-title, not having raised any objection at any prior stage of the proceedings 
would clearly be prohibited from putting forward such a contention under the 
doctrine of constructive res judicata which admittedly applies to extcution proceedings 
also. Further, when we examine the case-law with regard to what might be termed 
the opposite school of thought, we see that the matter has also been put in some 
such form as follows. Thedoctrine inhibits the party from putting forward the claim. 
Not merely this, it goes further, and assumes a decision of the Court to have been made, 
because of a failure to put forward the contention as to saleability which should have 
been raised by the party affected by the sale, and which was not raised. It is hence 
argued that the Court must be deemed to have decided that the said property was 
alienable property, and, upon this logic, the question of the executing Court having 
the power to go behind the decree, because the decree contravenes public policy or 
statutory prohibition, does not arise at all. This, it appears to me, is the highest 
and the most forceful form in which the basis of the decisions which have taken an 
opposite view could be expressed. They are Somasundaram v. Kondayya*, Venkatapaud 
v. Appalaswami®, Bullayya v. Subbayya*, Ranga Iyer v. Sundararaja Ayyangar®, and the 
Bench decision of Burn and Lakshmana Rao, JJ., in Annamalai Chettiar v. 
Kumarappan Srirangachariar®, To these must be added the Full Bench decision of 
the Andhra High Court, that I have earlier referred to. 


The case-law upon this aspect, of all the High Courts, which has been referred 
to during the course of arguments, is very extensive, and I propose to limit myself 
to the cross-section of a few selected cases. Further, my learned brother has already 
dealt with the relevant decisions extensively. Since I am chiefly concerned with 
those cases which appear to be opposed in trend to the main line of decisions of this 
Court, I need not cite and discuss the precedents of the latter group in detail. They 








1. (1957) 2 wen 137 (F.B.). 4. as) 1988 waa 
2. (1925) 49 M.LJ. 401. 3 .W. 358. 
3. *(1940) 2 M.L.J. 487. é (7933 71 M.L.J. 867. 
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sange from Lgkshmana Naidu v. Rangamma}, Raja of Vizinagaram v. Dantivada Chelliah®, 
Anjaneyulu v. Sri Venugopala Rice Mill, Ltd.*, to Adinarayana v. Chengiah*, where 
Venkataramana Rao, J., has scrutinised and dealt with the entire previous case-law. 
I might also refer to the decisions of Yahya Ali, J., in Menaksht Ammal v. Chidam- 

.baram’, and to Ramakrishnamma v. Venkatasubbiah®, and Lakshmudu v. Ramudu.7 ` 
What is it that these decisions have attempted to expound as a leading principle in 
this matter, and how is this related to the inhibiting rule of constructive res judicata 
that I have earlier referred to? That appears to be the crux of the problem. 


Those who have given some study to medieval systems of Jurisprudence, like 
Hindu Jurisprudence, for instance, (I might here refer to the invaluable lectures 
on the ‘ Hindu Judicial Systems’ by Sri S. Varadachariar) will realise that, while 
many of these systems did provide for a satisfactory adjudication of civil rights by 
Courts or Judges, the weakest part was the effective realisation of the claims so de- 
clared. In other words, the provision of a satisfactory and speedy machinery for the 
execution of decrees was a comparatively late development, owing to many factors. 
It is a vital and valuable part of the system of law and the administration of justice, 
that we have inherited from the British Period in Indian History. A scrutiny,of 
the relevant provisions of the Code of Civil Procedure and of the rules forming Order 
XXI of the Code, will convince any student of comparative law the great tfbuble 
taken to see that the execution of decrees is speedy and effective, that justice is not 
delayed or frustrated by a powerful and recalcitrant judgment-debtor, while at 
the same time, that a balance is preserved enabling third party claims to be investi- 
gated. It is, therefore, a salutary and fundamental principle of the law relating 
to execution, that the executing Court cannot go behind the decree. If it were 
permitted to do so, the execution proceedings would deteriorate into another 
original suit or trial of the claim, and that is why Pakenham Walsh, J., in Ranga Iyer 
v. Sundararaja Iyengar’, said that ‘any such doctrine would obviously have most 
disastrous consequences’. But, nevertheless, the rule has its exceptions; the 
exceptions will have to be confined, and carefully confined, to rigid limits, so that 
execution is not frustrated by a judgment-debtor or a party claiming under him who 
has thought up new defences, or who desires a new trial upon allegations affecting 


the saleability of the land. 

But equally, I do not see how it is possible not to hold that, under certain 
exceptional circumstances at least, an executing Court can go behind the decree, 
and refuse to execute a decree which is both opposed to public policy and to enacted 
law. As I conceive it, this power of the Court is not the right of a party, or the power 
of a party at all ; though a party can invoke the exercise of this power by bringing 
facts to the notice of the Court, the power arises really because the conscience 
of the Court is stirred. Either it is undisputed by the parties, or it is indisputably 
established and måde evident from material which is upon the same footing as decree 
sought to be executed, that the decree contravenes both public policy and the enacted 
law. If, within such limits, such a situation arises, how can we lay it down that the 
executing Court cannot go behind the decree and decline to execute it? It seems 
to me that, viewed from this perspective, the apparently opposed streams of case- 
law are not truly opposed at all. They are, in fact, perfectly reconcilable, or at 
least reconcilable if we bear in mind the context of facts in each case relating to the 
decisions that have taken an opposite view, and the manner in which that view has 
been expounded in those decisions. In brief, any rule of estoppel or constructive 
res judicata which would prevent the inamdar or his successor-in-title from agitating 
this matter of saleability in execution proceedings, is upon one plane of principle. 
‘The power of the executing Court to go behind the decree, because it is opposed 
to public policy and also offends a statutory prohibition, is upon another plane 
altogether. It must be carefully delimited, and no executing Court can launch into 
a a a re a 

(1947) 1 M.L J. 66: ALR. 1947 Mad. 241. 


LL.R. 26 Mad. 31. 5 
(1904) 14 M L J 468: I.L.R. 28 Mad. 84 6. (1934) 68 M L.J. 46. 
(1922) 42 M.L.J. 477: LL.R. 45 Mad. 7. LL.R. (1940) Mad. 123. 
620 (F.B.). 8. (1933) 37 L.W. 358. 
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what is virtually a fresh trial, because of mere allegations, or of further pew materia] 
claimed to be available. To stir the conscience of the Court, mate te on the same 
footing as the decree itself, and equally evident and indisputable, must show that 
the land is inalienable, and that the sale offends public policy and law. I am in 
entire agreement with my learned brother, that we must circumscribe the power 
of the executing Court to go behind the decree to such instances, in answering this 
reference. ; 

I shall now make a few brief observations upon certain of the cases. It is clear 
enough, from a scrutiny of Somasundaram v. Kondayya', that the learned Judges were 
concerned in this case with what was originally an unenfrachised inam, subject to 
a mortgage, which was subsequently enfranchised and sold. The learned Judges 
held that there was, in virtual effect though not expressly, an adjudication that the 
property was saleable, and this is clear from the observations of Venkatasubba Rao, 
J.» also quoted in my learned brother’s judgment. In Ranga Iyer v. Sundararaja 
Iyengar®, Packenham Walsh, J., has based the decision upon the logic, that there 
was no want of jurisdiction apparent on the face of the decree, and that it was clearly 
mdst improper for the executing Court to embark in execution on an investigation 
into æ controverted question of fact. With this we must certainly agree. 


Bullayya v. Subbayya®, was a case in which the Court originally held that the 
land had been subsequently enfranchised or resumed, and was therefore saleable. 
The question before Madhavan Nair, J., related to the effect of certain proceedings 
before the Collector, who held that the land was a service inam. 


Annamalai Chettiar v. Kumarappan Srirangachariar*, is, again, a case in which (as 
my learned brother has pointed out) the prohibition against the alienation was not- 
statutory, and the learned Judges, Burn and Lakshmana Rao, JJ., actually 
held that the executing Court had no power to go into disputed questions of fact 
which, if established, might take away the jurisdiction of the Court which passed 
the decree. E 

We have, no doubt, the difficulty pointed out by Viswanatha Sastri, J., in his 
order of reference in Venkatasubbayya v. Veeraya®: : 

“ Courts seldom pass decrees reciting therein their incompetency, or facts showing it”. 

But for this reason, we cannot permit every judgment-debtor or party affected 
to allege facts and to invite or compel the executing Court to embark on an 
enquiry which, in effect, would involve a retrial of the suit which had ended in 
the decree. I think that the necessity for the limitations that my learned brother 
has proposed, with which I entirely agree, would at once become apparent, if we 
remember that we are here concerned with an exceptional power of the Court to 
go behind the decree that it is executing, not a power or the right of the party. I 
might here refer to certain observations of Page, C.J., in S. A. Nathan v. Samson’, 
with which, with the greatest oa see I am unable to agree, for the very reason that 
I feel that this passage does not sufficiently emphasise the distinction that I have in 
mind between the right of a party and, the power of the executing Court to go’ 
behind thedecree, as a matter of conscience, in exceptional cases : 

‘* What is meant by the word ‘ apparently ’ in the passage that I have cited ? Does it mean that 
where the want of jurisdiction in the decretal Court is patent the executing Court can question it, 
but where it is latent the executing Court possesses no such power, and must execute the decree ? But 
if the fact is that the decretal Court had no jurisdiction to pass the decree, I ask, with all due respect 
to the learned Judges who decided Gora Chand’s case’, what difference does it make in principle or as 
a matter of common-sense whether the executing Court ascertains that fact by perusing the decree, 
or after hearing evidence or holding an enquiry ?” 

In my own view, there is surely a very wide difference in practical effect; If 
the executing Court were to be permitted to go behind the decree by embarking upon 
an extensive enquiry into hitherto undisclosed material, whenever it is alleged that 





1, (1925) 49 M.L.J. 401. | (1957) 2 An.W.R. 137 (FB), 
R. 1925) E we 58. è a LL.R. 9 Ran : Oe 
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the decree lacks jurisdiction or that a decree for sale is opposed to public policy and 
to enacted law, and this is itself a matter in controversy, the executing Courts would 
lose their character and function as Courts of re-irial. Further, the entire effect 
of the processual law relating to the execution of decrees, enabling a decree-holder 
to obtain the fruits of his adjudicated claim, would be stultified. 


There is a passage in the Full Bench decision in Venkataseshayya v. Veerayya?, 
which, if I may say so with great respect, brings out in clear relief the true distinction 
between these apparently opposed streams of case-law, which themselves flow from 
the application of principles upon different planes. The passage occurs in the judg- 
ment of the learned Chief Justice (page 150) and runs as follows :— 

“There is no conflict between the principles of res judicata and that of prohibited alienation of 
particular properties on the ground of public policy. An alienation of ores rohibited by public 
policy or statute may be void. But the said prohibition cannot have the effect of depriving the juris- 
diction of Courts to decide in a particular suit whether the alienation is void or not. Nor can it 
override the principles of res judicata. ‘The former belongs to the domain of substantive law, and the 
latter to the rule giving finality to decrees of competent Courts The sanctity of final judgment is as 
much based on public policy, as prohibition against the alienation of properties annexed to cerjain 
public offices. . . . . . . When the defence which ought to be raised is not raised, the Court 
must be deemed to have decided against the contention not raised.” e 

With the greatest respect, I venture to suggest that the two principles of res 
judicata or constructive res judicata, and of prohibited alienation of properties on 
grounds obec policy and the enacted law, are-upon different planes. The first 
principle inhibits the party and takes away the po of the Court to try the plea, 
in all contested cases raising a mixed question of fact and law (as the learned Chief 
Justice himself observes in this very context), by deeming a decision to the effect 
that the land was alienable. The second principle is an overriding principle, really 
related to the conscience of the Court. Though a party may invoke the exercise 
of the power, the Court will exercise it only under exceptional circumstances ; that 
is, under the conditions enunciated by my learned brother. In this sense, the 
principles are reconcilable, and no party can invite an executing Court to embark 
on an enquiry into a controverted question of fact, with reference to material which 
is not upon the same footing as the decree sought to be executed, nor equally evident. 
But where the fact is not in dispute that the decree contravenes both public policy 
and the law, because it is a decree for sale of service inam land, or where it is incon- 
trovertibly established by material on the same footing as the decree itself, in the 
very suit, the executing Court is entitled, as a matter of consience and its power, to 
go behind the decree and to refuse to execute it. The rule of constructive res judicata 
cannot operate to prevent the Court from doing so, both because this is an overri~ 
ding power, and because, in such an instance, it would really be a matter of refusal 
to pitage the law, and there can be no estoppel against statute. 


I would also answer the reference accordingly. 


The appeal then came on for final disposal before Ramaswami, J., who 
delivered the following 

Jupcmenr*.—On this expression of Full Bench opinion, viz., that an exe- 
cuting Court cannot investigate that the property which has been sold is an inalie- 
nable service inam when there is no foundation for it either in the plaint or in the 
written statement or issues or judgment in the mortgage suit, this C.M.A. has got 
to be dismissed and is hereby dismissed. 


The learned advocate, Mr. Champakesa Ayyangar, pressed on me on the other 
hand that he is in possession of respectable evidence partof which he placed before the 
executing Court which he will be able to place before the executing Court and a 
partition deed, which he produced today and which naturally I am not prepared 
to look into, to show that the property in question is an inalienable service inam and 
that it was contrary to the public policy to sell and this would enable him to file 
a separate suit, and that a little time therefore should be given to him to file such 
a suit, and that till then the executing Court may stay its hands and not deliver 
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possession, The result is prima facie reasonable but this is a matter which might be 
considered by the executing Court and I cannot fetter that discretion either way. 
That an executing Court has power to stay its hands for adequate reasons cannot 
be gainsaid, But whether in the circumstances of this case, it should exercise 
such a discretion is a matter for the executing Court to decide. 


The learned advocate, Mr. Ramamurthi, urges that he has got several grounds 
to show that such a separate suit cannot be filed and secondly that the relief asked 
for cannot be granted in such a separate suit. But that is not a matter for me to 
decide. JI make no pronouncement either regarding the tenability of the suit or 


its limitation. This is a matter entirely for the Court in which the suit is filed to 
decide. R 


The net result is that beyond drawing the attention of the executing Court 
that if it is satisfied that a little time should be given before delivery of possession. 
is made, it would not be beyond its province or powers to grant the same, I do not 

wish to say anything more. But whether such a discretion should be exercised and 
' og what terms I once again make it clear is entirely a matter for that Court to decide. 


én the circumstances, each party will bear its own costs. 
R.M. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE JAGADISAN, 


Abdul Gani minor since declared a major vide order dated 
5th January, 1966 in C.M.P. No, 10 of 1960 and others.. Appellants* 


D. 
Messrs. V. M. Periyaswami Chetty and Co .. Respondents. 


Partnership Act (IX of 1932), sections 45 and 47—Legal representative of a deceased partner—If bound 
by an acknowledgment made by the surviving partner subsequent to the dissolution of the partnership by death. 


Limitation Act (IX of 1908), section 21 (2)—Scope of. 


The legal representatives of a deceased partner cannot be validly bound for payment of the 
partnership debts by an acknowledgment made by the surviving partner after the dissolution of the 
partnership by the death of the other partner. The theory of implied agency disappears on the 
dissolution of the partnership and the Proviso to section 45 of the Partnenhip Act would apply in 
such cases and section 47, which relates to obligations inter se the partners so far as may be necessary 
for winding up the affairs of the partnership cannot be invoked to bind the legal representatives of 
the deceased partner merely on the basis of-an acknowledgment made by the surviving partner after 
the date of dissolution. 

Under section 21 (2) of the Limitation Act the theory of implied agency underlying the concept 
of a partnership is not by itself sufficient to enable a partner to bind the other partners by an ack- 
nowledgment of liability of the firm unless there is evidence, however slight, or other circumstances 
such as course of business or conduct of parties, as to make the non-acknowledging partner also liable. 


On appeal from the Judgment and Decree of the Hon’ble Mr. Rajagopala 
Ayyangar, J., dated 15th September, 1955 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. No. 82 of 1953. 


R. Thirumalaiswami Naidu, for Appellant. 
K. M. Bashyam Ayyangar, for Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, 4.—The suit, C.S. No. 82 of 1953, out of which the above appeal 
arises was filed on the Original Side of this Court by a firm of partnership, Messrs. 
V.M. Periyaswami Chetty & Co., to recover a sum of Rs, 21,701-2-6 with further 
interest and costs under the following circumstances, 
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„| The plaintiff-firm is carrying on business in metals, brass and copper sheets, 
etc., at 399, Mint Street, Sowcarpet, Madras. They sold and delivered goods (metal, 
brass and copper sheets, etc ) to another firm called M. K. M. Khader Masthan 
Sahib and Brother, which was a partnership consisting of two partners, who were 
brothers, M. Khader Masthan Sahib and Mohideen Mashtan Sahib. This firm was 
carrying on business at Ayyasami Pillai Street, Pudupet, Madras. The course of 
business in respect of the dealings between the plaintiff-firm and the firm of M. K.M. 
Khader Masthan Sahib and Brothers appears to be to settle accounts periodically 
at the end of Panguni in each Tamil year, and obtain the signature of one or other 
of the partners of the M.K.M. firm. On 14th July, 1950, there was a settlement 
of accounts as on 13th April, 1950, in and by which one of the partners of M. K. M. 
firm, namely, Khader Masthan Sahib acknowledged that a sum of Rs. 32,255-5-6 
was due by the M. K. M. firm to the plaintiff-firm. Even thereafter the plaintiff- 
firm dealt with the M. K. M. firm and obtained part payments towards the amounts 
due to them. The final result of these transactions as on 6th September, 1950, was 
-a total liability of Rs. 21,701-2-6 due by the M. K. M. firm to the plaintiff-firm. It 
is this amount together with interest claimed at 12 per cent. aggregating to Rs. 
7,420 which formed the subject-matter of the suit. $ 


The partner, Mohideen Masthan of the M. K. M. firm, died on 5th October, 
‘1949. The other parmer Khader Masthan also died in November, 1952. The 
suit was instituted on 2oth February, 1953, impleading the legal representatives of 
both the deceased partners. The first defendant in the suit is the mother of the 
partners ; the second defendant is the widow of Khader Masthan and defendants 
3 to g are the children of Khader Masthan. The tenth defendant is the widow of 
Mohideen Masthan and defendants 11 to 15 are the children of Mohideen Masthan. 
A decree was passed by the learned Master on 15th December, 1953, against the 
second defendant, the widow of Khader Masthan and defendants 3 to g the children 
of Khader Masthan and also against the first defendant as the legal representative 
-of Khader Masthan. This decree has become final. 


Before the learned Judge who tried the suit on the Original Side the suit was 
resisted only by defendants 11 to 14, the minor children of Mohideen Masthan, who 
were represented by Sri H. Rama Rao, appointed as the Court-guardian. The con- 
tention raised on their behalf was that there was no proof that Khader Masthan 
and Mohideen Masthan were partners, and that the liability for which Khader 
Masthan had signed in the books of the plaintiff firm was not binding upon the legal 
representatives of Mohideen Masthan, and that in any event the claim as against 
them (defendants 11 to 14) was barred by limitation. 


The learned Judge held that Exhibit P. 11, which is a deed of dissolution, 
dated 16th July, 1950, was a clear proof of a partnership having subsisted between 
the brothers, and it was clearly shown that Mohideen Masthan and Khader Mas- 
than were partners in the business of M. K. M. Khader Masthan Sahib and Brothers. 
He therefore held that the suit liability was a liability of the M. K.M. firm. The 

uestion of limitation was overruled by the learned Judge relying upon Exhibit P. 

, dated 18th March, 1951, which was a reply to a lawyer’s notice issued on behalf 
of the plaintiff-firm in which the suit claim was acknowledged by the tenth defen- 
dant acting for herself and as guardian of her minor children, defendants 11 to 14, 
and also by 15th defendant who was the legal guardian of her minor children and 
that an acknowledgment by a lawful guardian was sufficient to extend the period 
of limitation in favour of the creditor, the learned Judge negatived the plea of li- 
, mitation. In the result the suit was decreed as prayed for with costs. 


Defendants 11 to 14 are the appellants in this appeal, and their only contention 
isthat the suitought to have been dismissed so far as they are concerned on the 
ground of limitation. The tenth defendant is not the lawful guardian of her minor 
children, defendants 11 to 14 as the parties are Muslims and as under the 
Muhammadan Law it is now well settled ever since Imambandi’s caset, that the 
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only legal guardian of property of a Muhammadan minor is his father, paterna} 
grandfather or an executor appointed by the father and the paternal grandfather 
under a testament. The learned counsel appearing for the respondents before us 
conceded this postition and we have, therefore, to proceed on the footing that the 
acknowledgment relied upon under Exhibit P. 6 dated 18th March, 1951, will 
not avail the plaintiffs-firm to sustain any cause of action against the appellants. 


On behalf of the plaintiffs-respondents the point urged to save the suit claim 
from the bar of limitation is the signing by Khader Masthan of the account settled 
on 14th July, 1950. If this can bind the appellants certainly the decree of the lear- 
ned Judge can be upheld. 


It must be remembered that on the date when Khader Masthan made the 
acknowledgment on 14th July, 1950, his brother and co-partner Mohideen Masthan 
was dead, he having died on 5th October, 1949. By reason of his death the firm 
of M.K.M. Khader Masthan & Brothers became dissolved. The question for con- 
sideration, therefore, is can a partner make a valid acknowledgment of a liability 
of a partnership debt after the dissolution of the partnership by reason of the death 
of a partner so as to bind the minor legal representatives of the deceased partner, 
and tf afford the creditor in whose favour the acknowledgment is made a fresh period 
of limitation to be computed from the time when the acknowledgment is made. 


Though there is a direct decision of this Court reported in Rajagopala Pillai v. 
Krishnaswami Chetil1, holding that the legal representatives of a deceased partner 
cannot be validly bound by an acknowledgment made by the surviving partner after 
dissolution caused by death, inasmuch as the matter has been argued before us we 
would consider the position as if the matter is res integra. 


During the subsistence of a partnership, the partners are agents as well as prin- 
cipals inter se, inasmuch as every partner is deemed to be in law the agent of the other 
partner. Section 18 of the Partnership Act provides, that a partner is the agent 
of the firm for the purposes of the business of the firm. Section 19 deals with the 
implied authority of a partner as agent of the firm and sub-section (2) of that sec- 
tion provides for several acts to which the implied authority of a partner cannot 
extend. The power to acknowledge a debt of the partnership is not one such act 
provided for under section 19 (2) of the Partnership Act. But in order to test the 
validity of an acklowledgment of a debt to conform to the requirements of the Limi- 
tation Act one has to examine the relevant provisions of the said Act. Section 21 
(2) of the Indian Limitation Act is as follows : 

“Nothing in the said sections renders one of several joint contractors, partners, executors or 
mortgagees chargeable by reason only of written ackbowledgment signed or of a payment made by, 
or by the agent of, any other or others of them ”. 

The scope of section 21 (2) of the Indian Limitation Act was considered by a 
Full Bench of this Court in Veeranna v. Veerabhadraswami*, wherein it was held as 
follows :— 

“ The section does not say that a person shall not be liable on an acknowledgment signed by the 
partner by reason only of his being a partner but by reason only of a written acknowledgment signed 

y his partner ; and it amounts to sayıng that if you have no more than a written acknowedgment 
Spay defendant the fact that the other defendant is his partner cannot affect the latter’s 

That decision also pointed out that the authority of one partner to make the 
acknowledgment may be inferred from other circumstances such as the position of 
the other partners of the firm in. the business. It is therefore clear that under the 
Limitation Act the theory of an implied agency which underlies the conception of 
a partnership under the Indian Partnership Act is by itself not sufficient to enable 
. a partner to bind the other partners by an acknowledgment of a liability of the firm. 
‘But it may be that very little evidence will be sufficient to make the non-acknowled- 
ging partner liable such as the course of business, the conduct of the parties, etc. 
As has been pointed out by the Full Bench itself it is not possible or desirable to 


1. (1898) 8 MLJ. 2615 ` "+g. (1918) 34 MLJ, 873: LLR. 41 Mad 427 (F.B.). 
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point out the quantum of evidence necessary to make such acknowledgment by 
tne partner ‘valid and binding on the other partners. 


Once the partnership is dissolved even the theory of implied agency disappears. 
The jural relationship of partners having been put an end to thereafter there can 
be no question of any partner acting in any representative capacity so as to bind 
the firm or his quondam partners. Sir Charles Hall, V.G., observed as follows :— 


“ If while the partnership subsisted each partner could and should be deemed to be the agent o 
the other to make the payments, so as to exclude the operation of the statute, such agency, I consider, 
terminated on the dissolution of the partnership ; no such agency being by the deed of dissolution 
expressly or otherwise imphedly created.” (Watson v. Woodman).+ 


But reference will have to be made to section 47 of the Partnership Act which is 
as follows :— 


“ After the dissolution of a firm the authority of each partner to bind the firm, and the other 
mutual rights and obligations of the partners, continue notwithstanding the dissolution, so far as may 
be necessary to wind up the affairs of the firm and to complete transactions begun but unfinished at the 
time of the dissolution, but not otherwise.” 

It may be contended, as in fact it was, that despite the dissolution of the M.K.M. 
firm by reason of the death of Mohideen Masthan the authority of Khader Mgsthan 
to make a valid acknowledgment of the partnership liability continued to subsist 
in accordance with the terms of section 47. But two things stand in the way of 
accepting such a contention. One is that section 47 enables the continuance of the 
authority only ‘ so far as may be necessary to wind up the affairs of the firm and to 
complete the transactions begun but unfinished.’ There is no proof in this case 
that the acknowledgment of the liability was necessary to wind up the affairs of the 
firm. A payment of debt will be necessary and will be a proper step towards the 
winding up of the firm. But the surviving partner cannot choose to keep alive a 
debt by making periodical acknowledgments and pretend that that was a step neces- 
sary to wind up the affairs of the firm. Of course there may be circumstances in 
a particular case in which even such a step may be held to be necessary towards 
winding up. In the present case there is complete absence of any evidence to 
prove this ingredient of section 47 even if it can otherwise be invoked. 


The next thing which one has to reckon with before applying section 47 is 
that it purports to regulate only the rights and obligations between partners inter se. 
If one partner dies there cannot be any relationship of partners between the 
suriving partner and the legal representatives of the deceased partner. We are of 
opinion that section 47 cannot be invoked to a case of this description. 


Section 45 of the Partnership Act may now be referred to : 


“ Notwithstanding the dissolution of a firm, the partners continue to be liable as such to third 
parties for any act done by any of them which would have been an act of the firm if done before the 
dissolution, until public notice is given of the dissolution. 


Provided that the estate of a partner who dies, or who is adjudicated an insolvent, or of a partner 
who, not having been known to the person dealing with the fn to be a partner, retires from the 
firm, is not liable under this section for acts done after the date on which he ceases to be partner.” 


The Proviso may be invoked to the facts of the present case as the act that is 


relied upon for holding the estate of a deceased partner liable is an act done after 
the date on which the partnership ceased. 


Learned counsel for the respondent relied upon Seski Ammal v. Vairavan Chettiar? 
as containing observations supporting his contention. We do not think that he is 
right in so contending. In Seshi Ammal v. Vairavan Chettiar®, what was held was that 
the estate of a deceased partner is not liable to a creditor for a debt incurred by the 
surviving partner subsequent to the death of the former although the debt was in- 
curred to take up bills of lading for and obtain delivery of goods which had been 
ordered by the partner during the lifetime of the deceased partner but did not come 
forward until after his death. The actual decision in the case was that the estate 
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of a deceased partner was not liable. We do not read the observations in the judg* 
ment of Seshagiri Iyer, J., as in any way supporting the plea of the respondent in 
the present case, namely, that an acknowledgment by a surviving partner of a partner- 
ship liability can extend the period of limitation so as to bind the legal representatives 
of the deceased partner. 


The next decision relied upon by the learned counsel for the respondent is 
Muthuswami Nadan v. Sankaralinga Cheityt. The learned Judges held in that case 
that there can be no presumption of authorisation of acknowledgment on the part 
of the acknowledging partner in a case where there has been a dissolution of partner- 
Ship. Their Lordships observe : À - 


“ In such a case, it seems to be clear that express evidence of authority must be forthcoming, if 
the acknowledgment is to be held binding on any ex-partner except the one who made it”. 


It was no doubt found asa fact in that particular case that there was authorisa- 
tion to acknowledge the debt. Neither the decision in the case, nor the observa- 
tians therein can really help the respondent in the present case. 


‘Whe learned counsel also relied upon Mahadeva Aiyar v. Ramakrishna Reddiar®, 
In that case the finding was to the following effect : 


` 


“ There is also ample evidence from the surrounding circumstances which we are entitled to 
look at. Vide Vesranna v. Vesrabhadraswami® for the conclusion that there was express authority for 
defendant 1 to make the acknowledgment to rebut possible validity of the contention that from the 
wording of section =H Limitation Act, there is no presumption in India that a partner has power 
to acknowledge tho the validity of this contention is at least doubtful after the exposition of the 
sub-section by the Full Bench. 


Spencer J., observed, at page 72, as follows :— 

“Fifth defendant, in Exhibit G a loan application made to the South Indian Bank, and defen- 
dant in his affidavit (Exhibit F.) and in his letter (Exhibit B-2) to the Receiver admi that the 
debt due to the plaintiff was a partnership debt of the P. K. N. Firm and P.Ws. 3 and 4 deposed with- 
out being contradicted or shaken in cross-examination that the payment of Rs. 1,000 was joint pay- 
ment by both rst and 5th defendant and that the entry in the accounts was made under the authority 
of both of them. This is quite enough to fix all the appellants with liability and to save limitation.” 


We do not think that the decision in the above case is any authority in support of 
the respondents’ contention. 


As stated already the direct decision is that contained in Rajagopala Pilla v. 
Krishnaswamt Chetti*, which has been followed subsequently by the Judicial Commis- 
sioner of the Nagpur Court in Sheonarain v. Babulal®, Lindley in his book on Partner- 
ship sets out the legal position thus : 


“But it is thought to be still good law applicable to the Limitation Act, 1939, and notwithstanding 
the repeal of section 14 of the Mercantile Law Amendment Act, 1856, that after a dissolution a part 
payment by a continuing or a surviving partner will not prevent a retired partner or the executors of a 
deceased partner from availing themselves of the statute ; and the same is true of acknowledgment.” 
(Lindley, 11th Edition at page 398). 


The decision in Babu v. Davambai*, held as follows : 


“ An acknowledgment of a debt, due by the firm, made by a surviving partner after the firm 
is dissolved by the death of a partner, is binding on the heirs of the deceased partner, where it is not 
proved that the creditor had notice of such a dissolution.” 


That decision dealt with the provisions of sections 261 and 264 of the Indian 
Contract Act which subsisted before the Indian Partnership Act. Section 264 of the 
Contract Act corresponding to section 45 of the Partnership Act, did not contain 
the Proviso now found in section 45 of the Partnership Act. It cannot therefore 


be treated as an authority for deci a case governed by the present Partnership 
Act. 


` 


è 
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« Following Rajagopala Pillai v. Krishnaswami Chetti1, we are of opinion that de- 
fendants 11 to 14 are not bound by the acknowledgment made by Khader Masthan. 


We therefore hold that the suit is barred by limitation as against defendants 
11 to 14, the appellants before us. In the result the judgment and decree of the 
learned Judge will stand modified by the suit being directed to be dismissed in so 
far as defendants 11 to 14 are concerned. ‘There will be no order for costs in favour 
of defendants 11.to 14 against the plaintiffs either here or in the suit, The appellants 
will pay the Court-fee due to the Government. 


R.M. g Decree modified. 


f IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice 


GANAPATIA PILLAI. ; 
A.R.G.B. Balagurumurthy Chettiar and others .. Appellanis® + 

v. 
Ranganayaki Ammal and others .. Respondents. 


Limitation Act (V of 1908), Articles 60 and 120——Applicability—Deposit repayable on demand—Refusal 
to receive the notice of demand—Right to sus accrues. z 


The plaintiff an empl of a firm of which the first defendant was the manager, deposited 
amounts with the first detadank in 1943 or 1944. On 18th February, 1951, the first defendant passed 
a letter to the plaintiff in the following terms:—‘On 1gth April, 1959 there is a credit of Rs. 7,244-1-3 
in your name in our accounts.’ The plaintiff issued a notice making a demand but the defendants 
refused to receive the notice. ‘The suit was filed within three years of the date of the refusal. 


The plaintiff alone gave evidence that the money was deposited as directed by the rst defendant 
and at the end of the year when he asked the 1st defendant to pay interest on the sum he was told 
that interest would be added to the sum and both principal and interest would be paid next year 
and by common consent the deposit was allowed to continue till 1951. 

_ Hed :—There was a deposit and an agreement that it was repayable on demand and therefore 
Article 60 of the Limitation Act would apply. 


Assuming Article 60 of the Act does not apply under the residuary article, Article 120, the suit 
would be in time because the right to sue would accrue only when the defendants refused to accept the 


ńotice issued by the plaintiff. 
- _ Appeal against the decree of the Subordinate Judge of Coimbatore in Original 
Suit No. 137 of 1953. 


S. Sitarama Ayyar, S. Rajaraman and E. S. Sesha Ayyar, for Appellants. 
D. Ramaswamy Ayyangar and G. M. Nathan, for Respondents, 


The Judgment of the Court was delivered by 


Rajamannar, C.F7.—The only question raised in this appeal is that the plaintiff’s 
suit is barred by time. The suit was for recovery of a sum of Rs. 7,;077-2-6 in the 
following circumstances. It is common ground that the plaintiff deposited sums 
of money with the defendant’s family firm doing business in the name and style of 
A.R.G. Balarama Chettiar Sons with first defendant as manager some time in 1943 
and 1944. The plaintiff was an employee of the defendant firm and apparently 
the amounts were deposited in his capacity as an employee. The plaintiff left the 
services of the defendant firm in or about February, 1951. On 18th February, 1951, 
the first defendant on behalf of the family firm passed a letter to the plaintiff in the 
following terms :— 

í On 13th April, 1950, there is a credit of Rs. 7,244-1-§ in your name in our accounts,” 
a a TE eT OY 
1, (1898) 8 M.L.J. 261. ə 
*Appeal No: 447 of 1955: agth September, 1959. 


p o 


Li] BALAGURUMURTHY GHETTIAR J, RANGANAYAKI AMMAL (Rajamannar, C.F.). 49 


The plaintiff alleged that subsequent to the letter the defendants paid op 
different dates sums of money aggregating to Rs. 1,400, and there was still a sum 
of Rs. 7,077-2-6, due to hirn and in spite of repeated demands, the defendants had 
not chosen to pay him the amount. The plaintiff issued a notice through his lawyer 
making a demand but the defendants refused to receive the notice. The suit was filed 
on 31st March, 1953. The main plea in the written statement was the bar of limitation. 
‘The defendants pleaded that limitation would run from date of the deposit and as the 
suit had been laid several years after the three years period of limitation, it was barred. 
Referring to the letter, dated 18th February, 1951, which was admitted, the 
defendants contended that it did not save limitation as it was not an acknowledgement 
of liability. At best it was a recital of fact alleged to exist on 13th April, 1950, in the 
accounts, The learned Subordinate Judge of Coimbatore held that the suit claim was 
not barred by limitation. He applied Article 60 of Schedule 1 of the Limitation Act. 
He placed reliance on the acceptance by the defendants of the fact of deposit in 1943 
and 1944 and evidently the learned Judge was of the opinion that the demand by the 
plaintiff was made ka three years from the date of the suit, apparently 
referring to the notice before suit. 


Ja is quite true, as learned counsel for the defendants-appellants contends, that the 
reasoning of the learned Subordinate Judge is neither clear nor unassailable. But on the 
evidence of the plaintiff it appears to us that the case might be brought under Article 
‘60, because the plaintiff who alone gave evidence in the case deposed that the money 
-was deposited as directed by the defendants and at the end of the year when he asked 
the first defendant to pay interest on the sum, he was told that interest would be added 
to the sum and both principal and interest would be paid next year. So there was a 
‘deposit with an agreement that it was repayable on demand. According to the 
plaintiff, by common consent the deposit was allowed to continue till February, 1951, 
when the defendants passed the letter above-mentioned, to inform the plaintiff the 
exact amount which was to the credit of the plaintiffin their accounts. There is no 
evidence of any refusal on the part of the defendants to pay the plaintiff the amount 
‘deposited by him with interest. Indeed the only refusal can be said to be when they 
refused to receive the notice of demand issued by the plaintiff through his lawyer þe- 
fore the institution of the suit. The suit was filed within three years of the date of 
the refusal of this notice. None of the defendants gave evidence that at any time the 
firm refused to pay the amount depsited by the plaintiff. Indeed the plaintiffs 
‘statement stands uncontradicted that subsequent to February, 1951, he was being 
paid amounts aggregating to Rs. 1,400 towards the amount payable under the depo- 
sit. The defendants did not produce their accounts. In the absence of such ac- 
counts we must accept the plaintiff’s case both as regards the nature of the deposit 
and the amounts standing to the plaintiff’s credit in 1950 and the payment of Rs. 
1,400 towards the amiount deposited and interest thereon. The suit was, therefore, 
not barred by limitation. 


Even assuming that Article 60 did not apply, then the only other article which 
can apply is Article 120, the residuary article, and that provides a period of six years 
from the date when the right to sue accrues. It appears to us reasonable to hold that 
in the case of money deposited the right to sue will not arise till there has been a 
demand and a refusal. Otherwise even though by common consent money is allowed 
to be in deposit for‘a period exceeding six years it would be open to the person with 
whom the money is in deposit to plead the bar of limitation when there is a demand to 
be paid back the amount. It is impossible to subscribe to such an astounding propo- 
sition. If Article r20 is the article which applies, then we hold the right to sue ac- 
crued only when the defendants refused to accept the notice issued by the plaintiff 
through his lawyer. The suit was, therefore, well within time. In the result the 
appeal fails and is dismissed with costs. , 


V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) : 


Present :—Mr. P. V. RajJAMANNAR, Chief Justice AND Mr. Justicz BASHEER 
AHMED SAYEED. 


Om Prakash Gupta «e Appellani® 
v. f 
The Commissioner of Police, Madras and others .. Respondents. 

Madras Cinemas Regulation Rules (1957), rule Sin ok possession of the site, building and equipment’ 
~—What amounts to—Tenant holding over against the desire of the landlord—If in lawful possession—Deciston 
of licensing authority—When could be questioned in Civil Court, 

Constitution of India (1950), Article 226-—Licensing of premises under Madras Cinemas Regulation Rules— 
Decision of licensing authority that he is not satisfied about the applicant's possession—When could be questioned. 

A lessee in possession of a premises, the lease in whose favour has ired, [and who fis 
not entitled to any protection under the Madras Buildings (Lease and Rent Control) Act 1949, 
is one who is not legally entitled to be in possession though it may be that he cannot be 
ousted from the premises without recourse to a Court of law. Where the licensing authority 
under the Madras Cinemas Regulation Act, 1955, is not satisfied that the applicant for license? is in 
lawful possession of the building within the meaning of rule 13 of the Madras Cmemas Reg@lation 
Rules, 1957, he can refuse to grant the licence. Barring exceptional cases of prima facie perverse 
orders of refusal it is not within the province of the High Court under Article 226 of the Constitution 
to examine the correctness of the view taken by the licensing authority whether the applicant is in 
lawful possession, of the premises, equipment, etc. Unless it is established that the licensing authority 
is compelled by any statutory provision to grant or renew the license no writ of mandamus couldglie 
in that regard. 

Where equipment is taken on hire the possession of such equipment beyond the date of the hire 
agreement without the consent of the owner would be per se wful and such hirer cannot 4 satisfy 
the requirement of rule 13. ` 

Appeal under clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice Rajagopala Ayyangar, dated 25th November, 1959 and; made in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition No.. 
1002 of 1959 presented under Article 226 of the Constitution of India to issue{a 
writ of mandamus directing the rst respondent to renew the Cinema licence for 
Rajkumari Talkies for the period commencing from ist November, 1959 to gist 
October, 1960. 

R. M. Seshadri, K. V. Venkatasubramania Ayyar, Raw and Reddy and V, Venkataraman. 
for Appellant. i i 

The Advocate-General (V. K. Thiruvenkatachari), The Additional Government 
Pleader (M. M. Ismail), N. C. Raghavachari, N. S. Varadachari, T. C. Bhashyam, T. C.A. 
Thirumalachari, T. Venkatadri and K. Raghavan, for Respondents; 


The Judgment of the Court was delivered by 


Rajamannar, C.J.—These appeals from the judgment of Rajagopala Ayyangar, ae 
arise out of four writ petitions, which were heard and disposed of by him on 25th 
November, 1959. They were heard together, because they related to the renewal of 
licences for conducting cinematograph shows in certain theatres in the City. W.A. 
No. 151 of 1959 is from the judgment so far as it concerns W.P. No. 1002 of 1959 and 
relates to the theatre known as Rajkumari Talkies. The other three appeals arisi 
out of W.P. Nos. 969 to 971 of 1959 relate to another theatre called Murugan Talkies. 
There was another writ petition, W.P. No. 992 of 1959, which was also heard along 
with the other writ petitions; but there is no appeal before us in that petition. 


The two petitioners are lessees of the two aforesaid theatres. The contesting 
respondents are the owners of the two theatres and the talkie equipment installed in 
them. Both the Board of Revenue and the Commissioner of Police were made parties 
to the petition, inasmuch as the relief sought was directed against the orders passed by 
them. Though the main point which is common to all the appeals, involves an inter- 
pretation of rule 13 of the Rules framed under the Madras Cinemas (Regulation) Act, 
a a a ES 


* W.A. Nos. 151 and 160 to 162 of 1959. grd February, 1960. 
(14th Magha, 1881. Salm) 
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1955, it is necessary to state the facts relating to each of the theatres s¢parately. We 
first take up W.P. No. 1002 of 1959, out of which W.A. No. 151 of 1959 arises. The 
petitioner who is the appellant before us one Om Prakash Gupta took on lease the 
theatre with the furniture and equipment from T. R. Rajkumari, first for a term 
which ceased on 21st September, 1955. Thereafter, there wasa further lease for aterm 
of three years from 22nd September, 1955, with the option on the part of the lessee 
to obtain a renewal for a further period of one year. That option was exercised, and 
the lease eventually came to an end on 21st September, 1959. During the currency 
of the lease, the appellant applied for and obtained from the Commissioner of Police 
licences to exhibit cinematographic films in the theatre under Madras Cinemas 
(Regulation) Act, 1955, from 1955 onwards. The last of such licences expired on 
grst October, 1959. Even before this date, the owner of the theatre appears to have 
informed the Commissioner of Police that the period of lease would terminate on 
2ist September, 1959 and that she was unwilling to permit the lessee to continue in 
possession thereafter. On 8th September, 1959, the Commissioner of Police sent a 
Memorandum to the lessee in the following terms. 
“ As the lease period for which you executed an a ent expires o 

the qmema leaca pertainin ing to Rajkumar Talkies, Madras-17, Will nof PE T A SAA 
September, 1959 in your name, unless you produce a letter of consent obtained from the owner of the 
a cal 


On goth September, 1959, the Commissioner of Police addressed the following 
communication: 

“Under rule 13 of the Madras Cinemas (Regulation) Rules, 1957, the licensee of a ci 
theatre shall produce documentary evidence to the satisfaction of the Licensing Authority ilo 
that he is in lawful possession of the site, building and equipment with the consent of the theatre 
owner. 

“The lease deed submitted by Smt. T. R. Rajkumari, owner of the theatre, shows that the 
period of lease between you and her in respect of the above theatre expired on 22nd September, 1959. 

he has represented that she has not renewed the lease in your favour from 22nd September, 1959 
and that, as such, you are not entitled to be in possession of the theatre. K 

“ In the circumstances, it is proposed to revoke the validity of the Cinema Licence 
for ppp comple with the provisions of rule 13. Please submit you representation, if any, within 
three days of receipt of this memo. failmg which it will be construed that you have no representation 
to make, and orders will be passed ex parte ”. 

The lessee protested, submitting firstly that the Commissioner had no power to revoke 
the licence before the expiry of the term of the licence already in force, and, secondly 
that rule 13 of the Cinematograph Rules had no application, as he was entitled to be 
in possession until he was evicted by a proper Court of law. The lessee applied for a 
renewal of the licence from 1st November, 1959. To this, the Commissioner of 
Police replied thus :— 

“ Ag already informed in my Memorandum No. 27251/E-2/59, dated 21st Sept 
the Cinema Licence for Rajkumari Talkies, Madras-17, will not be renewed in your Bayon Fon 9592 
November, 1959, unless a letter of consent is produced from the owner of the theatre.” 


The lessee preferred an appeal to the Board of Revenue against this order of the Com- 
missioner of Police. ‘The appeal was dismissed. The material portion of the Board’s 
order runs as follows. 

“ The Board is satisfied that, on the facts shown herein, the Commissio Spe Mm Sande Ay 
in refusing to renee the lea. as mere juridical possesion i the absence apa aid ae is ea 
cient’. 

The Board referred to the decision previously rendered by it in the case of the Muru- 
gan Talkies, which is the subject-matter of the other three appeals, Thereupon 
the lessee filed the petition under Article 226 of the Constitution. (W.P. No. 1002 of 
1959) for the issue of a writ of mandamus, directing the Gommissioner of Police, Madras 
to renew the cinema licence for Rajkumari Talkies for the period from rst N ovembers 
1959 to 31st October, 1960. Subsequently, the owner of the theatre, T. R. Raj 
kumai, and the Board of Revenue were impleaded as additional respondents, beside- 
the Commissioner of Police, Madras. 

Rule 13 of the Madras Cinemas (Regulation) Rules, 1957, runs as follows : 


“4 If the applicant for the licence is the owner of the site, building and equipment, he shall 
to the licensing authority the necessary records relating to his ownership and possession thereor te he 


immediately 
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is fot the owner, he shall, to the satisfaction of the licensing authority, produce documentary evidence 
to show that he is in lawful possession of the site, building and equipment ”. 

Before Rajagopala Ayyangar, J., three contentions were raised regarding this rule, 
namely, (1) that it was ultra vires and invalid, (2) that it would apply only to the grant 
of a licence in the first instance, and not a renewal of a licence, and (3) that the 
petitioner (lessee) must be deemed to. be in I&wful possession of the site, building and 
equipment, as required by the rule. Before us, the first two of the contentions were 
not pressed by counsel for the appellant. The argument was therefore confined to the 
third contention. Rajagopala Ayyangar, J., held that, on the termination of the 
lease, the appellant could not be said to be in lawful possession of the premises. He 
also held that the appellant was not entitled to the benefit of the provisions of Madras 
Buildings (Lease and Rent Control) Act, 1949, as the lease in question was a com- 
posite lease of building and equipment. The learned Judge dismissed the W.P. 
Hence the above appeal. 

We heard very interesting arguments from leading counsel, on both sides as to 
the meaning and. significance of the expression ‘“‘lawful possession.” Mr. K. V. Venka- 
tasubramanya Ayyar sought to make a distinction between ‘‘ lawful possession ° and 
** rightful possession.” “‘ Lawful possession’, he submitted, is possession whigh is 
recognised and protected by law. He relied on the well-known principle of English 
and Indian law that possession is good title against all but the trueowner. A 
person without title but who is in possession and who has been dispossessed otherwise 
than in due course of law, can bring a suit to be reinstated, even ifthe person by whom 
he was dispossessed. be the true owner or a person authorised by or claiming under 
him (vide Narayanan Row v. Dharmachar'. Learned counsel for the appellant placed 
strong reliance on a decision of the Bombay High Court in K. K. Verma v. Union of 
India?. It was held in that case by a Division Bench consisting of Chagla, C.J., and 
Dixit, J., that, under the Indian law, the possession of a tenant who has ceased to be a 
tenant is protected by law, and, although he may not have a right to continue in 
possession after the termination of the tenancy, his-possession is juridical and that 
possession is protected by statute. All that the landlord can do is only to eject his 
erstwhile tenant by recourse to law by obtaining an order of ejectment. The learned 
Judges were construing section 3 (1) (6) of the Government Premises (Eviction) Act 
(XXVII of 1950), under which if the competent authority is satisfied that any person 
is in unauthorised occupation of any government premises, the competent authority 
may, by notice served by post or otherwise, order that that person as well as any 
other person who may be in occupation of the whole or any part of the premises, shall 
vacate them within fifteen days of the date of the service of the notice. The learned 
Judges held that a tenant of Government Premises who continuesin possession after 
the termination of his tenancy by a notice to quit, cannot be said to be in unauthorised 
occupation of the premises within the meaning of that provision, One circum- 
stance which was taken into consideration by the learned Judges was that the Act 
was a penal statute and it would not be proper to give a wider interpretation to 
the expression “‘unauthorised occupation”, if a narrow interpretation were ible. 

Reference was also made to Gulam Mahomed v. Emperor®, where it was held in a 
criminal case that a tenant at sufference in India has been recognised to have certain 
limited rights for possession, and it was observed in that case that landlords and 
tenants should not take the law into their own hands, but should proceed by 
regular process in the civil Courts, as prescribed by the Legislature. 

The learned Advocate-General who appeared for the owner of the theatre cited 
to us a number of decisions of English and Indian Courts in support of his contention 
that a tenant, on the termination of the lease in his favour, is not entitled to continue 
in possession and is liable to be evicted by the lessor and that he is also liable for mesne 
profits. In Henderson v. Squire’, a tenant remaining in possession after the end of 
the term is described as one in wrongful possession. In Jones v. Folep®, a tenant, on 
the expiration of his tenancy, was held to have no right whatever to be on the premises 
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—“He was a trespasser.” The Privy Council ruled in Mahani Fagarnath Das v. Thanki 
Singh, that a lessee of zerait land is a tenant within the meaning of section 3 (3) of fhe 
Bengal Tenancy Act, 1885, only during the continuance of the term of the lease, and 
that, upon the expiry of the term, he became a trespasser, liable to be ejected. Such a 
person would be liable for mesne profits (vide Harry Kempson Gray v. Bhagu Mian*.) 
Indeed, the possession of a tenant, on the expiration of the term of the lease, becomes, 
wrongful, and, therefore, adverse to the landlord within the meaning of Article 144 
of Schedule I of the Limitation Act (vide Shravan Shahasing Patil v. Fattu?.) Learned 
counsel for the lessee-appellant, of course, did not challenge the correctness of any 
of these decisions. Their attempt was to distinguish them all on the ground that what 
was laid down in those cases was that the possession of a tenant after the expiry of the 
term of the lease was ‘‘ wrongful ”. ` 


It is quite true that such a person is liable to be ejected by due process of law. 
He is also liable for mesne profits, But it cannot be said that his possession was unlaw- 
ful. So the argument ran. 


It cannot be denied that there is considerable force in the contention based on the - 
ace ae but essential—between wrongful possession and unlawful posses- 
sion. The question is how the expression “‘lawful possession”, which occurs in rule 13, 
should be construed in the relevant context. It must not be overlooked that the 
Madaras Cinemas (Regulation) Rules were framed in exercise of the powers con- 
ferred by the Madras Cinemas (Regulation) Act, 1955. That Act itself was intended 
to provide for the regulation of exhibitions. Under section 3 of that Act, no person 
can give an exhibition by means of a cinematograph elsewhere than in a place licensed 
under the Act and subject to conditions and restrictions imposed by such licence. 
Section 5 enumerates the matters, to which the licensing authority must have regard 
in deciding whether to grant or refuse a licence. These matters are (a) the interest of 
the public generally, (b), the status and previous experience of the applicant, (c) the 
suitability of the place, (d) the adequacy of existing theatres, (e) the benefit to the 
concerned locality, and (f) the possession by the applicant of other theatres. Every 
licence granted under the Act is to the person to whom it is granted. Sub-section (7) 
of section 5 provides for an appeal from the order of the licensing authority refusing 
to grant a licence, 


Obviously, the grant of a licence does not by itself confer any proprietary right 
on the licensee. A licence is not proof of title. The licensing authority who is an 
executive officer does not have the requisite power to adjudicate on disputes as to 
title. Rule 13 makes it necessary for the applicant for the licence, if he is the owner 
of the site, building and equipment, to produce to the licensing authority the necessary 
records relating to his ownership and possession thereof. It is for the licensing autho- 
rity to be satisfied on the records whether the licence should be granted to the appli- 
cant as the owner. Ifthe licensing authority entertains any doubt as to the ownership 
of the applicant, he may refuse to grant the licence ; but such refusal would not have 
any bearing on the actual title of the applicant. To give an instance ; supposing A 
applies for a licence and he produces a sale-deed relating to the premises standing in 
the name of a third party, but asserts that it is really benami for him, the licensing 
authority may well refuse to grant the licence. He is not bound to ascertain whether 
the person in whose name the sale-deed stands is the benamidar of the applicant. 
Or, to take another instance ; suppose A, an applicant, claims a property as the 
legatee under a registered will, which is produced before the licensing authority. 
Even if another person were to dispute the genuineness of the will, the licensing au- 
thority may well be satisfied with the registered will and grant the applicant a licence. 
It appears tô us that the same consideration would apply to possession. Here, the 
rule expressly says that the evidence, which the applicant has to adduce to show that 
he is in lawful possession of the site, building and equipment, should be “‘to the satis- 
faction of the licensing authority”. If an applicant produces certain documentary 
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evidence, but the Commissioner is not satisfied, on such evidence that the applicant is 
if lawful possession of the site, building and equipment, he can refuse to grant the 
licence. Will it be open to this Court in the exercise of special jurisdiction conferred 
by Article 226 of the Constitution to say that the licensing authority should have been 
satisfied by the documentary evidence produced, as showing that the applicant is in 
lawful possession of the premises and equipment? There may be, we concede, ex- 
ceptional cases where this Court might hold that the order of the licensing authority is 
prima facie perverse. To give an extreme example : suppose there is a judgment 
of the Supreme Court, declaring that the applicant is in lawful possession of the 
premises and that judgment is produced before the licensing authority, but the au- 
thority, nevertheless, says that he is not satisfied that the applicant is in lawful posses- 
sion, this Court would interfere. Barring such exceptional cases, we think that it 
does not lie within the province of this Court to examine the correctness of the view 
taken by the licensing authority in the case of each applicant as to whether he is or is 
not in lawful possssion of the premises and equipment. 


In the present case, admittedly, the lease in favour of the appellant has expired. 
There is a decision ofthis Court in Raja Chettiv. Jagannathadas,' according to which, 
prima facie, the appellant may not be entitled to the benefit of the provisions of Maslras 
Buildings (Lease and Rent Control) Act. The appellant will therefore be a person 
who can well be described as one not legally entitled to be in possession. It is one 
thing to say that he cannot be ousted from the premises without recourse to a Court 
of Law ; but it is another thing to say that he is lawfully entitled to be in possession. 


If, in this case, the licensing authority had actually renewed the license in favour 
of the appellant, we would not have interfered. In W.P. No. 608 of 1959, Balakrishna 
Ayyar, J., refused to interfere, at the instance of the owner of a cinema theatre, with 
an order of the licensing authority, granting a temporary licence to the lessee whose 
lease had expired. The learned Judge did not think it necessary to decide whether 
the possession of a lessee, whose term had expired, but had not surrendered possession 
to his landlord, is lawful or not. He held that, even if the continued possession was 
not lawful, the owners had no legal right which was infringed by the grant of the 
licence by the licensing authority, The learned Judge pointed out that the only 
manner in which the lessors could get possession would be by filing a suit in a com- 
petent civil Court and that the owners could not be allowed to bypass the ordinary 
civil Courts while resorting to put pressureon the erstwhile tenant in an oblique way. 
This order of Balakrishna Ayyar, J., was confirmed by a Division Bench, to which one 
of us was a party, on the ground that the owners had no legal right which was in- 
fringed by the impugned order of the Collector. In the instant case, it is a case of 
licensing authority refusing to grant a licence. Unless we can hold that he was com- 
pelled by the relevant statutory provisions to grant the licence to the appellant we 
aie issue a writ of mandamus, directing the Commissioner of Police, to renew the 

cence. 

It is unfortunate that the result would be the closure of the theatre till the 
‘question of possession is decided by a competent Court of Law. The appellant 
‘would not be able to exhibit films at the theatre without a licence. Nor can the 
owner exhibit, because she would not be entitled to a licence unless she is in pos- 
session. But, on this ground, we do not think that we would be justified in direc- 
ting the Commissioner to issue the licence to the appellant. The appeal (W.A. 
No. 151 of 1959) must therefore be dismissed ; but, in the circumstances, there 
will be no order as to costs. 


Writ Appeals Nos. 160 to 162 of 1959, which arise out of three connected 
W.Ps. Nos. 909 to 971 of 1959, relate to Murugan Talkies. The material facts are 
more or less similar to those in W.A. No. 151 of 1959. There is, however, one 
fact which is peculiar to this case. The appellant obtained a lease of the premises 
only, that is, the theatre, from one Paramasiva Mudaliar, impleaded as respon- 
dent 3 to the petitions. But the equipment belonged to Rajeswari Ammal, a sister 
rr rr tr NAN 
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of Paramasiva Mudaliar, impleaded as respondent 4 in the petition, and the appel- 
lant obtained the use of this equipment by an agreement of hire entered into between 
her (Krishnaveni Ammal) and Rajeswari Ammal. 


The people of our decision in W.A. No. 151 of 1959 would equally apply to this 
case on the finding that there was a tripartite agreement, which practically made the 
lease a composite lease of the theatre, and the equipment. If that be not so, there is 
another ground on which the appellant must fail. The appellant is entitled to the use 
of the equipment only under the agreement of hire, which came to an end on 15th 
November, 1959. So far as we are aware, there is no statutory provision for extension 
of the term of hire, similar to the provisions of the Madras Buildings (Lease and Rent 
Control) Act. The possession of the equipment beyond the date of the hire agreement 
‘without the consent of the owner would be fer se unlawful. Rule 13 requires that the 
applicant should be in lawful possession not only of the site and the building, butalso 
of the equipment, Clearly, the appellant cannot be said to be in lawful possession of 
the equipment after 15th November, 1959. She cannot therefore satisfy the condi- 
tion required by that rule. It follows that she is not entitled to any relief by way of 
us or otherwise either against the Commissioner of Police or against the Board 
of Revenue, or against the Chief Electrical Inspector. The appeals are therefore 
dismissed, but there will be no order as to costs. : 


R.M. ae eae Appeals dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mar. P. V. RayJAMANNAR, Chief Justice anp Mr. Justice BASHEER 
AHMED SAYEED. 
State of Madras by Collector of Thanjavur .. Appellant* 
v. : 
Ramanatha Rao and another .. Respondents. 
Hindu Law—Inheritance—-Mother’s mother’s sisters son—Mathru Bandhu—Last proprietor being an 


illegitimate son—Relationship of Mathru Bandhu not affected—Law of Escheat —Absence of heirs of the last 
Aolder—Onus on the State to establish. 


The plaintiff was the mathru bandhu of the last holder being his mother’s mother’s sister’s son. 
‘This relationship is not in any way affected by the last holder being an illegitimate son bormtoa 
permanently kept woman. The relationship is traced only through the mother of the illegitimate 
son and not through his putative father. 


The onus lies on the State to show that the last proprietor died without an heir in order to enable 
the State to take by escheat the properties left by him. 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Honourable Mr. Justice Ramaswami Gounder, dated 11th day of October, 
1955, in Appeal No. 523 of 1951 preferred against the decree of the Court of the 
Subordinate Judge of Mayuram, in Original Suit No. 47 of 1949. 

T. P. Gopalakrishnan, for the Government Pleader (K. Veeraswamt) and V. Rama- 
swami, for Appellant. 

K. V. Venkatasubramania Iyer and T. S. Kuppuswami Iyer, for Respondent. 

The Judgment of the Court was delivered by 


Basheer Ahmed Sayeed, 7.—This appeal is against the judgment and decree of our 
learned brother, Ramaswami Gounder, J., dated 11th October, 1955, in A.S. No. 
523 of 1951 reversing the decree and judgment passed by the learned Subordinate 
Judge of Mayuram in O. S. No. 47 of 1949. The State of Madras, represented by 
the Collector of Tanjore, is the appellant. 


The first respondent to this appeal, Ramanatha Rao, is the son of one Kasinatha Rao. 
He along with his brother, Krishnajee Rao, claimed to be entitled to the properties in 
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their capacity as the mathru bandus of Jagannathan, the last male owner of the suit pro- 
perty. Thesaid Jagannathan was an illegitimate son of Singaravelu by his concubine, 
one Dhanabagyathammal. The said Jagannathan died on 1st August, 1945, leaving 
certain lands and houses and movable properties situate mostly in the village of 
Manandakudi in the Ayyampettai Vattam and also in Marudavancheri. These pro- 
perties originally belonged to‘Singaravelu Pillai, who died on the 1oth February, 1943, 
leaving a divided brother, Krishnaswami Pillai, besides the illegitimate son, Jagan- 
nathan. In O.S. No. 6o of 1943, on the file of the District Munsif of Mayuram, the 
said Jagannathan claimed title to and possession of the properties which formed the 
subject-matter of the suit, out of which this appeal has arisen. The suit was directed 
against the said Krishnaswami Pillai, the divided brother of Singaravelu Pillai and 
his lessees. That suit was decreed in favour of the said Jagannathan on the 31st 
January, 1944, as evidenced by the copy of the judgment marked Exhibit B-2 in the 
suit. ‘The decree passed in the said suit appears to have been confirmed on appeal in 
A.S. No. 50 of 1944 on the file of the Court of the Subordinate Judge of Mayuram. 
The judgment in the appeal is marked as Exhibit B-3 in the suit. The appellate 
decree also became final by reason of the dismissal of the Second Appeal preferred by 
the appellant in that First Appeal, and Jagannathan became entitled to and was in 
possession and enjoyment of the properties decreed in his favour till he was murdered 
on rst August, 1945. He died unmarried and left no issues. 


After Jagannathan’s death, the question arose as to who were his heirs entitled to 
succeed to the properties, which he, as the illegitimate son inherited from his putative 
father, Singaravelu. Ramanatha Rao, the first respondent, claimed to be Dhanabag- 
yathammal’s mother’s sister’s son. The said Dhanabagyathammal, as already stated, 
was the concubine of Singaravelu Pillai, and the mother of Jagannathan. On the 
death of Jagannathan, Ramanatha Rao performed the obsequies, and issued printed 
invitations for the ceremonies connected with the deceased. He took residence in the 
house left by Jagannathan and obtained ration card therefor. He also got into 
possession of the other properties. He leased out the lands of one Kunchithapatham 
Pillai, the undivided son of Murugayya Pillai, the Village Munsif of Ayyampettai 
Vattam, under a lease deed, Exhibit A-6, dated 19th September, 1945, for a period of 
seven years. The said Jagannathan also paid kist for the lands and obtained kist 
receipts, Exhibits A-7 and A-19 to A-24. Ramanatha Rao and his brother, the two 
respondents in this appeal, are the sons of one Rama Bai, wife of Kasinatha Rao. 
According to them, Rama Bai had asister by name Kannammal, wife of one Madhava 
Rao. They had an only daughter, viz., Dhanabagyam, the mother of Jagannathan, 
and the concubine of Singaravelu. It is in this way that the two respondents in 
this appeal claimed to be the heirs of Jagannathan as his mathru bandus, i.e., they 
are Jagannathan’s mother’s mother’s sister’s sons. 


When such was the case, the State Government would appear to have started 
escheat proceedings against the properties left by Jagannathan, and after making 
enquiries, declared by an order, G.O. No. 1320, Home Department, dated oth 
April, 1948, published in the Tanjore Gazette and also in the newspaper, ‘“Yadartha- 
vachani ”, Exhibit A-10, that the properties of the late Jagannathan had escheated 
to the Government. 


Thereupon, the lessee of Ramanatha Rao, viz., Kunchithapatham, surrendered 
possession of the lands to the Government on the 17th September, 1948. It trans- 
ires that the Government leased out the lands, once again, to Kunchithapatham, 

elf, and one Sin Pillai under a deed, Exhibit B-4, on 24th September, 1948. 
Aggrieved by the order and by the subsequent action of the Government, Ramanatha 
Rao notified to the Government of his proposed suit for recovery of the properties. 
On 7th May, 1949, the movables in the house of Jagannathan were also sold in 
auction by the Government. 


In the meanwhile, there seems to have been proceedings against the first res- 
pondent by the creditors of Jagannathan for recovery of the debts due by Jagannathan 
from out of the assets left by him. These suits were Small Cause Suits, Nos, 18, 
1g and 226 of 1946 on the file of the District Munsif’s Court, Mayuram. Decrees 
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were obtained, and there have been execution proceedings and some of the properties 
of Jagannathan were also sold in public auction, and purchased by one Nataraja 

. Pillai, another son of the Village Munsif, Murugayya Pillai of Ayyampettai Vattam. 
Tt is not necessary to refer in detail to these proceedings. 


After the expiry of the notice under section 80, Civil Procedure Code, the said 
Ramanatha Rao filed O.S. No. 47 of 1949 against the Government making his bro- 
ther Krishnajee Rao, the second defendant and two others as defendants 3 and 4. 
The State Government also filed a suit, O.S. No. 74 of 1949 against the Village Mun- 
sif, Murugayya Pillai and his two undivided sons, to recover a sum of Rs. 1,045-14-3. 
representing the income and profits realised by them from the lands leased to them, 
for the period 1st August, 1945 to 17th September, 1948, after deducting the kist, etc. 
We are not concerned with the suit filed by the Government in this appeal, though 
both the suits were tried together and the learned Subordinate Judge of Mayuram. 
disposed of both the suits by a common judgment. In O.S. No. 47 of 1949, Rama- 
natha Rao sued the Government for a declaration that he and his younger brother, 
Krishnajee Rao, were entitled as the heirs of the late Jagannathan to his properties. 
described in Schedules A and B to the plaint, and also to certain movables and monies 
in Cofrt described in Schedule C to the plaint, Ramanatha Rao prayed for a decree 
for possession of the properties with mesne profits subsequent to the suit. 


Ramanatha Rao’s case, in particular, was that he and his younger brother, the 
second respondent, were the sons of Rama Bai, who was Jagannatha’s mother’s 
mother’s sister. That Jagannathan having died unmarried and issueless, his proper- 
ties devolved upon Ramanatha Rao and his brother as his mathru bandus. Rama- 
natha Rao claimed that he had performed the funeral obsequies; that he was in pos- 
session of and enjoyment of the properties left by Jagannathan ; that he was actually 
living in the house left by Jagannathan ; that he had exercised acts of ownership in 
respect of the lands by leasing them out to Kunchithapatham Pillai, the son of the 
Village Munsif ; that his right was recognised in Court proceedings in Small Cause 
Suits Nos. 18 and 19 of 1946 and in execution proceedings of O.S. No. 285 of 1945 on 
the file of the District Munsif’s Court, Mayuram. He contended that the properties 
could not be taken over by the Government under the Law of Escheat ; the rejection 
of his claim by the Collector and the Government was illegal ; that his house was 
also wrongfully sealed -by the Tashsildar, and his efforts to get the seal removed were 
all of no avail to him. 

In the suit, the State Government pleaded that Jagannathan died without an 
- heir, that neither the first nor the second respondents were related to Jagannathan’s 
mother, Dhanabagyam in any way; that even assuming that they were so related, as 
the said Jagannathan was an illegitimate son of Singaravelu Pillai, his paternal or 
maternal relations could not inherit to his estate ; that the first and second respon- 
dents were not heirs of Jagannathan according to Hindu Law, and, threfore, could not 
claim his properties. Further, the complaint of the State Government was that the 
first and second respondents were put up as the heirs to the last male holder, Jagan- 
nathan, by the Village Headman of Ayyampettai Vattam and his sons with a view 
to continue to enjoy the properties themselves ; that the said Village Munsif and his 
sons had surrendered the property to the Government ; and the heirship of the first 
and second respondents was not recognised in any prior suit, and the claim of the 
respondents being fraudulent and collusive, the respondents could not claim any 
right or title therein ; that the sale in public auction held by the Government was 
valid, and that the plaintiff or his brother were not entitled to any relief. The 
second respondent, as could be expected, remained ex parte. 


Defendants 3 and 4 were impleaded as the mortgagee and purchaser in Court 
auction respectively, of certain items of properties left by Jagannathan. The third 
defendant remained ex parte, while the fourth defendant contended that thesalein his 
favour of items 1 to 7 of B Schedule was valid, thatthe plaintiff was estopped by his 
own. conduct from disputing it ; that he was not a necessary party to the suit, and. 
that the plaintiff was not entitled to recover possession of theland from him. But, 
later on the 25th July, 1950, the plaintiff prayed that the defendants 3 and 4 may be 
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Struck off the records, and they were struck off accordingly, and they do not figure 
any more in these proceedings. 


The learned Subordinate Judge framed three issues on the pleadings, the 
material amongst them being whether the plaintiff and the second defendant were 
the nearest heirs tothe deceased Jagannathan, and whether they were entitled to the 
suit properties. Both the suits having been tried together Exhibits A-1 to A-30 were 
marked for the plaintiff, who examined himself his mother, Rama Bai and five other 
witnesses, in addition to the first defendant in O.S. No. 74 0f 1949, who was examined 
as P.W. 8. On behalf of the Government, nearly 14 exhibits, viz., B-1 to B-14. were 
marked. No oral evidence was let in on behalf of the Government. Taking into 
consideration the oral and documentary evidence in the case, the learned Subordinate 
Judge found that the plaintiff, and the second respondent, his brother, were not the 
heirs to the deceased Jagannathan, and were, therefore, not entitled to the suit pro- 
perties. Inthe result, he dismissed O.S. No. 47 of 1949 with costs, while decreeing 
O.S. No. 74 of r949 also with costs. Aggrieved, by this decree and judgment the 
plaintiff preferred an appeal against the judgment and decree of the learned Sub- 
ordinate Judge in this Court, being A.S. No. 523 of 1951. This appeal was heard 
and disposed of by our learned brother, Ramaswami Gounder, J., in an elaborate 
judgment. After discussing the evidence in the case as to the relationship of the 
plaintiff and his brother to the late Jagannathan and also the legal question as to whe- 
ther by reason ofsuch relationship the plaintiffand his brother were entitled to succeed 
to the estate left by Jagannathan, Ramaswami Gounder, J., came to the conclusion 
that the relghonnhip between the late Jagannathan and his mother Dhana- 
‘bahagathammal and the plaintiff and the second defendant was that of Dhana- 
bhagyam’s mother’s sister’s sons ; that was a bhandu relationship, and that such 
relationship was complete. The claim of the plaintiff the learned Judge held was, 
through the mother as a cognatic relation, and holding that the plaintiff and the 
second defendant were entitled to suceed to the estate of Jagannathan, he reversed 
the decision of the learned Subordinate Judge, and allowed the appeal with costs 
in both the Courts, made payable by the Government. Against this decision, the 
State Government has preferred this Letters Patent Appeal. 


The learned Government Pleader urged in the first instance, that there was no 
Satisfactory documentary or oral evidence to establish the claim of the first respondent 
in this appeal that he and his brother were the mathru bhandus of Jagannathan, the 
last holder of the property. His contention was that the learned Judge had erred in 
accepting the evidence of P.Ws. 1 to 6 whose testimony had been described as artifi- 
cial, unconvincing, discrepant and contradictory by the learned Subordinate Judge. 
We have been taken through the deposition of the witnesses, who gave evidence on 
behalf of the plaintiff and also through the discussion of the learned Judge of the 
recorded evidence of the plaintiff’s witnesses. Having considered the evidence and 
the observations of the learned Judge, we do not think, that we can agree with the con- 
tention of the learned Government Pleader that the connecting link between the said 
Jagannathan and the plaintiff and his brother has not been established in the case. 
Exhibits A-1 to A-3 and also A-14 to A-18 have been referred to, in particular, by the 
learned Government Pleader, and he contended that these exhibits also did not 
prove to any extent that the plaintiff and his brother are in any way related to the 
late Jagannathan, the last holder of the properties. These exhibits are said to have 
been written by P.W. 7 at the instance of Jagannathan to his relations, and the per- 
son referred to as “ Thambi” in these letters is said to be Jagannathan himself. In 
our opinion, these exhibits do lend support to the claim of the respondents that they 
are related to the late Jagannathan as mathru bhandus ; and they are of no assitance to 
the appellant. 


A point has been made that Jagannathan’s putative father was a Maharatha 
Brahmin and his mother was a Vellala woman, and there could not have been any 
relationship between a Maharatha Brahmin anda Vellala woman. We do not see 
any force in this contention. In so far as Jagannathan was only an illegitimate son 
born to Dhanabagyam, and the evidence is to the effect that Dhanbagyam was the 
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daughter of Madhava Rao and Kannammal, and that the mother of the present res- e 
pondents was Rama Bai and the sister of Kannammal, itis to be held that the link bet- 
ween Jagannathan and the present respondents through the mother of Jagannathan 
is well-established. The learned Government Pleader has taken exception to the 
observations of Ramaswami Gounder, J., that the onus lay on the State Government 
to show that the last proprietor died without any heir in order to enable the State 
Government to take by escheat the properties left by Jagannathan. The learned 
Judge has observed that the State Government had not chosen to lead any evidence, 
either denying the relationship set up by the respondents, or to show that the mother 
of Jagannathan was not the daughter of Madhava Rao and Kannammal ; but that 
she belonged to a Vellala family. We do not agree with the contention of the learned 
Government Pleader, when he urges that the observation of the learned Judge that 
the Government failed to adduce any evidence in support of its claim that the said 
Jagannathan died without any heirs and that the Government became entitled to take 
over the properties left by him under the Law of Escheat. We are of the opinion that 
the State Government ought to have established that the deceased Jagannathan died 
without heirs, before it could take proceedings under the Law of Escheat. The finding 
of the lsarned Judge Ramaswami Gounder, J., that the two responsents in this ap- 
peal are the deceased Jagannathan’s mother’s mother’s sister’ssons, and that, there- 
fore, they were in the position of mathru bhandus of the deceased Jagannathan is 
quite warranted, and is well-founded. 


In the next place, the learned Government Pleader urged that even if the res- 
pondents were held to be the sons of Jagannathans’ mother’s mother’s sister, still un- 
der the Hindu Law, so far as the mother and her illegitimate children are concerned, 
there could be no cognatic heritable relationship enabling one to succeed to the pro- 
perties of the other, and that that relationship cannot continue even amongst the 
descendants of such children. In other words, the learned Government Pleader 
contended that under the Hindu Law, collateral, or cognatic relations could not 
trace succession to an illegitimate son, and that heritable relationship could not be 
extended to’collaterals in the case of illegitimate off springs. Reference has been 
made in this connection to Mayne’s Hindu Law, paragraph 563, at page 677 and the 
learned Government Pleader urges that the ordinary rule of succession under the 
Hindu Law could not be applied to this case, because the deceased Jagannathan was 
not a legitimate son, but was only an illegitimate son of his mother, who was only a 
concubine of Singaravelu. While advancing this contention, it has to be observed, 
that the learned Government Pleader ignores the fact that the respondents in this 
appeal claim title to the properties left by Jagannathan not on the ground that they 
are agnatic relations, but because of their cognatic relationship with the said Jagan- 
nathan as bhandus through his mother. So long as Jagannathan and the present res- 
pondents are Hindus, and this fact is not denied, irrespective of the fact whether 
Jagannathan was legitimate or illegitimate, there could be no question that the 
principles of Hindu Law would be applicable to the present case, any succession to the 
estate left by Jagannathan will be governed only according to the principles of Hindu 
Law. In the present appeal, there is no question of respondents being illegitimate; 
but illegitimacy only applies to Jagannathan, and if the respondents have succeeded 
in establishing that they are in the line of heritable bhandus, there is no reason why 
they could not be entitled to succeed to the properties left by the deceased Jaganna- 
than. The contention of the learned Government Pleader would appear to be that 
the Hindu Law of Succession could be applied only to the case of legitimate descen“ 
dants and not to a case where the prepositus was an illegitimate issue. The passage 
relied upon by the learned Government Pleader in the commentary of the learned 
author Mayne on Hindu Law at page 677 is to the following effect : 

“The rules of inheritance relating to sapindas, samanodakas and bandhus are based upon 
marriage and legitmate descent. The illegitimate son of a Sudra is the only exception and his rights 
are also restricted ”. 

It is difficult to see how this passage is of any assistance to the learned Government 
Pleader on the facts of the present case. Thelatter part of the passage states that the 
illegitimate son of a Sudra is the only exception to the general enunciation in the ear- 


R ~% 


60 THE MADRAS LAW JOURNAL REPORTS. [1960 


* lier part. But the earlier part of the passage clearly says that the rules of inheritance 
relating to sapindas, samanodaks or bhandhus are based on marriage and legitimate 
descent. Bhandhus are certainly included in the list of heirs set out in the earlier part 
of the said passage rélied upon by the learned Government Pleader. If Jagannathan 
was the son of Dhanabhagyam, the exclusively kept concubine of Singaravelu, there 
could be no question of any illegitimate descent between Dhanabhagyam and her 
son Jagannathan. It must be remembered that in the present case, the respondents. 
claimed only through the mother’s mother of Jagannathan, who was no other than 
the sister of the mother of the respondents. Though Jagannathan might have been 
the illegitimate son of Singaravelu, still it cannot by any means by contended that 
Jagannathan was not the son of Dhanabhagyam. The one certain factor is that 
Jagannathan was born to Dhanabagyam, and that being so, if Dhanabagyam could 
succeed to the estate left by Jagannathan as his mother, and if Dhanabagyam’s 
properties could be succeeded to by her mother, then certainly on the death of Dhana- 
bagyam’s mother, if there are no other heirs, hersister and her children in succession 
will be entitled to inherit the properties of Jagannathan’s mother’s mother. That is 
how bhandu relationship comes into existence, and this relationship is not in any way 
affected by the last holder having been an illegitimate son of his putative father. Res- 
pondent’s relationship is traced only through the mother of illegitimate son and not 
through his father. This distinction is very vital and the learned Government 
Pleader seems to overlook this in his argument that the Hindu Law of Succession 
could only be applied to the case of the legitimate descendants and not to the case- 
where the prepositus has been an illegitimateissue. If this contention were to be accep- 
ted, then the rights of all mathru bandhus to succeed to the properties, left by the last 
holder will have to be scrapped out of the Hindu Law of Inheritance. On the 
other hand, not merely the text books on Hindu Law, but decisions of Courts in this- 
country and the Privy Council, haveall recognised the right of mathru bandhus to the 
properties of a Hindu who has left to no other heirs in the order of priority set out 
in the Hindu Law of Inhertitance, to succeed to his estate. In Viwanatha Mudali ve. 
Doraiswami Mudali}, a Bench of this Court has held applying the ruling in Mayna 
Bai v. Uttaran*, that the legitimate descendants of two sons of a Hindu dancing 
woman are under the Hindu Law entitled to succeed to each other. The Bench 
has observed : 


“ Though the Sruthis and Smrithis are applicable only to the Aryans, yet the text-writers have 
extended the law to all the residents of India, and the Courts have applied the Hindu Law to all the 
races inhabiting this vast country in the absence of proof of any special or local custom. The Dravi-- 
dians of Southern India who are of Turanian ongin had settled in India long before the Aryans en tered 
it. They had their own laws and customs which are prevalent even today. The Aryans when they 
settled in this part of India attempted to introduce their customs and laws but they were not comple- 
tly successful. The laws relating to family relations and succession and inheritance laid down by 
Manu and the commentars like Varnavalkya and Vignaneswara were never accepted as binding by 
all the people. It was the East India Company’s Courts that held for the first time that the laws 
contained in the ancient Sruthisand Smrithis were applicable to all Hindus in Southern India in the 
absence of any custom or customary law governing any class of people........- 


“Tn course of time the Courts have come to regard Manu and the commentators as authori- 
tative exponents of the law applicable to all the inhabitants of the country, who do not profess any 
distinctive faith like Muhammadanism or Christianity. The customary law was considered as an 
exception to that contained in the Sruthis and Smrithis. Under the loose terms ‘Hindw’ all classes. 
of people are brought within the pale of “Hindu Law’ as expounded in the texts of the various 
Sruthis and Smrithis and their commentators. It therefore follows that people who have been 
born in India and who were of the Hindu faith and whose customs and manners are those of 
Hindus arc governed by the Hindu Law. 


In the case of a dancing woman or a Hindu prostitue, her religion is Hindu and her customs, 
manners and observances are{Hindu, andher sons are Hmdus and the Hindu Law therefore is appli-- 
cable to them. 


The caste and persuasion of the mother determine the rights of her son, if illegitimate ”. 


This Bench further overruled the contentions that collateral relationship was tracea- 
ble only through the father, in other words, that it was only in the case of agnatic. 





1. (1925) 49 M.L.J. 684 : LL.R. 48 Mad. 944. 2., (1864) 2 M.H.G.R. 196. 
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relation that the principle was applicable, and that an illegitimategon cannot « 
inherit to his father’s collateral relations and that 
“in the case of Muniappa Mudali and Muthuswami Mudali the father being unknown, agnatic 


Telätionship does not exist and therefore there can be no collateral succession among their descen- 
ants. 


“Tt is well-settled that an illegitimate son cannot claim to inherit to his father’s collaterals. He 
cannot claim to succeed to the legitimate son of his father but can succeed only to his father and the 
father can succeed to him ”. 


In Jagannath Gir v. Sher Bahadur Singh*, it was held that a Hindu mother, govern- 
ed by the Mitakshara Law, could inherit the estate of her illegitimate son, and that 
succession of the mother to her illegitimate son is in consonance - with the scheme of 
inheritance under the Mitakshara Law. The Bench observed ; 


“ Tilegitimacy in the sense in which it is now understood was not at all recognised under the 
ancient Hindu Law, with its numerous varieties of ma and still more numerous varieties of 
sons ; and the question of illegitimacy could come in only if there was a legal impediment to marriage 
on account of relationshfp ; or there was an infringement of the rule of caste by a woman of a higher 
caste marrying a man of a lower caste. But the position has been considerably modified in view of the 
fact that many forms of marriage and varieties of sons are obsolete, in the sense that, unless allowed 
by custo, they are not now recognised by law ”. 

In Meenakshi Ammal v. Ramaswamt Joiser?, Vardachariar, J., has held 
. “that the general principle of the Hindu Law is undoubtedly to limit heirship to legitimate 
issue but in the case of illegitimate sons amongst Sudras, a special exception has been made by the 
texts. One should ordinarily have thought (on the analogy of the principle ex pressio unious) that this 
itself is a clear indication against recognising similar exceptions by way of analogy.” 

The learned appellate Judge has referred to the decision of this Court in Meenakshi 
v. Murugayya*, wherein Krishnaswami Ayyangar, J., has observed as follows : 

“I can find no warrant for holding that as a general rule the system of succession under the 

Mitakshara Jaw is based on any relationship other than relationship through valid marriage and 
legitimate descent ”. 
After referring to these observations, the learned Judge has considered the develop- 
ment of the law as it applied to the cognatic blood relationship that exists between the 
mother and the illegitimate child, and has come to the conclusion that if succession 
is claimed through cognatic relationsip, there could be no difficulty in accepting 
such a claim. We are in agreement with the reasoning of the learned appellate 
Judge which is in complete accord and consonance with the trend of the decisions 
which recognise the line of heris known in Hindu Law as mathru bandhus. 


Our attention has been invited to the decisions in Venkata Veeraraghavayya v. 
v. Sreenivasa Rao‘, Yendamuri Veeranna v. Yendamuri Satyam and others*, Sadhu v. Shanker 
Rao®, Pandurang Ganpatrao v. Administrator of Bombay’, Chellamma v. Subba Rao®, and 
Venkanna v. Narayanamma® as touching the point now argued before us. 


In Venkata Veeraraghavayya v. Sreenivasa Rao*, Chandrasekhara Iyer, J., held that 
an illegitimate son had no right to trace succession collaterally , and that he could not 
be regarded as heir to the estate of the last male holder and his suit brought on that 
footing had to be dismissed. This decision does not have much application to the 
facts of the present case. 


In Yendamuri Veeranna v. Yendamuri Satyam and others®, Horwill, J., has held that 
when under the Hindu Law a daughter or a son is referred to, the law-givers have 
contemplated only a legitimate son or a legitimate daughter. 

“Illegitimate children have no rights at all in succession except in the two specified special classes 
of cases. Hence an illegitimate son of a daughter cannot be considered under the Hindu Law as the 
daughter’s son and would not be entitled to the rights and privileges of a daughter’s son ”. 








1. (1934) I.L.R. 57 All. 85. 6. ILR. (1955) Nag. 467. 

2. (1937) 1 MLL.J. 28. 7. LL.R. (1953) Bom. 435. 

3. (1940) 1 MLL.J. 288 : LL.R. (1940) Mad. wi (1953) I -L.J. 358: LL.R. (1953) 
739- - 4L 

4 1945) 1 M.LJ. 288. 9. (1953) 2 M.L.J. 652: LLR. (1953) 

5 (1947) 1 MLL.J. 301. : Mad. 1295. 
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* We do not think that the facts in this case are the same as in the case before us. There 
fore this decision is not of any great relevancy to the question to be decided in the 
present case. In Pandurang Ganpatrao v. Administrator of Bombay, it was decided 
that under the Hindu Law, collaterals of the mother are not entitled to succeed 
to her illegitimate daughters. The case before us is not however of a collateral of 
the mother seeking to succeed to her illegitimate daughters. Inthe present case on 
the death of Dhanabagyathammal her mother’s mother succeeded to her estate and 
on her death her sister and in turn her sister’s son would be entitled to succeed to 
the estate left-by her. As already observed this is a case of succession being 
claimed by a mathru bandhu and provision is specifically made in Hindu Law re- 
cognising the claims of mathru bandhus. Only, ifthese respondents are declared 
not to be mathru bandhus, then the question of their not being entitled to the estate 
would arise. But in so far as we have held that these respondents are mathru bandhus, 
their claim cannot be resisted by the appellant. 


In Chellamma v. Subba Rao?, to which one of us was a party it was held 


“ that members of the dancing girl community who adopt the Hindu faith and Hindu customs 
and manners must be treated as persons governed by the ordinary Hindu law, but on account of the 
special kind of life led by them which is in important respects mconsistent with Hindu dharma on 
which ultimately Hindu Law is based, they are governed ly by custom and usage often not in 
consonance with Hindu Law. When there is no proof ef a custom directly applicable to any parti- 
cular case of disputed possession, the general rules of Hindu Law may be applied by analogy as rules 
of justice and equity. It cannot be said that a girl adopted by a woman of the dancing girl com- 
munity becomes entitled to all rights of collateral succession unless there is a custom pleaded and 
proved to that effect ”. 

Weare afraid, the principle of the above decision does not help to any extent the 
learned Government Pleader who contests the right of the mathru bandhus like the 
respondents to succeed to the estate of their mother’s mother’s sister. í 


In Sadhu v. Shanker Rao?, the decision was to the effect that the illegitimate son 
of a daughter is not entitled to inherit the stridhanam property of his maternal 
grandmother, either on the analogy of the principles of Hindu Lawor on the 
special text, or on the ground of justice, equity and good conscience. We do not 
think that the facts of this case are ‘ad idem’ to the facts of the present case. Even 
this decision has no application to the point that is now under discussion. 


In Venkanna v. Narayanamma*, a Bench of this Court held that where a married 
woman died leaving behind her a sole illegitimate daughter and certain stridhana 
properties the illegitimate daughter would succeed tọ the stridhana properties in 
preference to the brother of the husband of the deceased. It further held that illegi- 
timacy was no bar to the succession to a woman’s stridhana. 


Neither the language of the Hindu Law texts, nor the application of any rule of 
interpretation would justify the exclusion of any illegitimate children of a Hindu 
married woman from succeeding to their mother’s estate. The Bench also held that as 
between a legitimate and an illegitimate daughter, even if a legitimate daughter sur- 
vived, she would not exclude the illegitimate daughter but would only be entitled 
to share equally with her. The Bench upheld the view taken in Angammal v. Venkata 
Reddy’, and that decision was not fully considered in Meenakshi v. Murugayya®, and 
Meenakshi Ammal v. Ramaswami Foster’. We are inclined to agree with the view held 
by this Bench and it makes the nearest approach to the facts of the present case. 

In the order of succession among bandhus and particularly mathru bandhus 
under Mitakshara Law as given in Mulla’s Hindu Law the mother’s mother’s sister’s 
son is mentioned as a heir being item 8, in the line of succession, as also in Mayne’s 
Hindu Law, 11th Edition, at page 969 the 8th item relates to the mother’s 
mother’s sister’s son, who is entitled to succeed as a mathru bandhu. 

Mr. K.V. Venkatasubramania Iyer referred us to a text of Satatapa where 
among the 9 cognate relations, the 8th is said to be the mother’s mother’s sister’s 
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a. (1953) 1 M.LJ. 358: I-L.R. (1953) A a ILR 26 Mad. 509. 

ad. 741. . (1940) 1 M.L.J. 288 : I.L.R. (1940) Mad. 
3. LL.R. (1955) Nag. 467. ` 


739- 
4. (1953) a M.LJ. 652: LL.R. (1953) 7. (1937) ) 1 M.LJ. 28. 


á $ 


līj KUPPA GOUNDAR 0. JOINT 8UB-REGISTRAR II, SALEM (Jagadisan, J) 63 


son entitled to succeed to the estate left by a female. The question then is whether 
this mother’s mother’s sister’s son could be outlawed on the ground that -the last 
owner of the properties died without leaving any heirs to succeed in the face of the 
trend of the decisions referred to above and also the commentaries on Hindu Law 
as cited by the learned counsel for the respondents. As has been observed by the. 
learned appellate Judge and also as stated in the Commentary of Mulla at page 
155, in paragraph 59 ofthe rath edition, where the State claims by escheat, the 
onus lies on the State to show that the last proprietor died without heirs, and since in 
our opinion the State Government has failed to establish that the last proprietor died 
without an heir, we are inclined to agree with the learned appellate Judge that 
the respondents are entitled to succeed in the suit, as they are the mathru bandhus of 
the last holder of the property. 


In this view we agree with the learned appellate Judge and hold that this appeal 
deserves to be dismissed, and it is accordingly dismissed with costs. 


V.S. —— Appeal dismissed , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—MR. JUSTIOE JAGADISAN. 
Kuppa Goundar .. Petitioner* 
v. 
Joint Sub-Registrar, ITI, Salem and others .. Respondents. a 


Registration Act (XVI of 1908), section 75 (4)—Power of Sub-Registrar in summoning wiinesses—Scope 
and extent of. 

The words ‘ as if he were a civil Court’, in section 75 (4) of the Registration Act is very wide 
and would attract all the provisions of Order 16, rule 14 of the Civil Procedure Code, 1908, relating 
to summoning and enforcing attendence of witnesses. Hence a Sub-Registrar has jurisdiction to 
summon any witness, of his own accord, in an enquiry in respect of compulsory registration of docu- 
ment, if he feels that the evidence of the witness will be necessary for the decision of the dispute. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records of the proceedings in O.E, No. 
1 of 1959 on the file of the Joint Sub-Registrar, ITI, Salem (1st Respondent herein) 
and quash the order, dated 28th November, 1959 and made therein. 


K. S. Ramamurthi and O. K. Ramalingam, for Petitioner. 
Respondents not represented. 
The Court made the following 


Orver.—This is a writ petition for the issue of a writ of certiorari to quash the 
order of the Joint Sub-Registrar, III, Salem, dated 28th November, 1959, passed 
under the following circumstances : 


One Ponnuswami Goundar filed Original Enquiry No. 1 of 1959 before the 
Joint Sub-Registrar, III, Salem, claiming compulsory registration of a mortgage 
document, dated 12th February, 1959, under section 73 of the Indian Registration Act. 
His case was that the mortgage document was executed by one Ellappa Goundar and 
his brother, Kuppa Goundan (Ellappa Goundan also acting as guardian of his minor 
son, Thangavelu) having received consideration of Rs. 4,600 in cash. It was stated 
by this Ponnuswami Goundan that after receiving consideration and after executing 
the mortgage bond referred to, the executants promised to have the document regis- 
tered on or before 16th February, 1959. Finding that the executants did not keep up 
their promise and fulfil their seen eae to have the document registered, Ponnuswami 
issued a registered notice through his lawyeron goth March, 1959, which was received 
by the executants on 6th April, 1959. No reply was sent to this notice. Thereafter 
Ponnuswami filed a petition for compulsory registration on 14th May, 1959, before the 
Joint Sub-Registrar, III, Salem, who issued summons to the executants to appear 

. before him on 26th May, 1959, to admit the document and have it registered. The 


% 
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respondents received the summons but failed to appear before the Joint Sub-Registrar. 
Alleging that the executants wilfully absented themselves before the Joint Sub-Regis- 
trar Ponnuswami filed an original petition, O.E. No. 1 of 1959,in accordance with 

. the provisions of the Indian Registration Act seeking an enquiry into the matter as 
provideed for therein. 

Ellappan and Kuppa Goundan the executants of the mortgage bond were the 

respondents in O.E. No. 1 of 1959 which as stated above was instituted by Ponnu- 
swami. The executants, however, denied the execution of the document as alleged 
by Ponnuswami and also denied receipt of consideration and filed counter-statements 
before the Joint Sub-Registrar. Therefore an enquiry became necessary as to whe- 
ther the mortgage document was executed by the executants as alleged by the mort- 
gagee Ponnuswami. The Joint Sub-Registrar held an enquiry in the course of which 
he examined Ponnuswami, as P.W. 1 and Ramaswami and Sennimalai as P.Ws. 
2 and 3. One of the executants Kuppa Goundan was examined as R.W. 1. He 
-denied having executed the document or of having received a sum of Rs. 4,600 alleg- 
-ed to have been paid. The Joint Sub-Registrar further examined the Karnam of 
Nallikalpatti the scribe of the documents and the Karnam of Parapatti one of the 
attestors to the documents as Court witnesses 1 and 2. It is not necessary to r@fer to 
the substance of the evidence tendered before the Joint Sub-Registrar in the course 
‘of his enquiry. 
§ During the enquiry the Joint Sub-Registrar felt that having regard to the con- 
tention raised before him the evidence of one Sennimalai father-in-law of Ponnu- 
swami, the person in whose favour the mortgage was executed was necessary to which 
course there was apparently opposition on the part of Kuppa Goundan the joint exe- 
cutant of the mortgage document. As neither side was willing to his being examined 
the Joint Sub-Registrar thought it fit to issue summons to Senninalai to give evidence 
before him as Court witness. The order of the Joint Sub-Registrar in so far as it 
is material is as follows : 

“The Court witness Sennimalai is a very important man in connection with this case ; but he 
has not been examined cither by the applicant or the counter-petitioner. I consider his evidence 
important to find out the truth in this case.” 

Kuppa Goundan_ feeling himself aggrieved by the said order of the Joint Sub- 
Regitrar has filed the above writ petition challenging the jurisdiction of the Joint 
Sub-Registrar to pass such an order. 

The learned Advocate for the petitioner contends that the jurisdiction of the 
„Joint Sub-Registrar to hold the enquiry in respect of compulsory registration of the 
document presented before him is circumscribed by the provisions of sections 36 and 
75 (4) of the Indian Registration Act and that having regard to the said provisions, 
he has no power to examine any witness of his own styled as Court witness. 


Section 36 reads as follows: 


“Tfany n presenting any document for registration or claiming under any document, which 
‘is capable of being so presented, desires the appearance of any person whose presence or testimony 
is necessary for the registration of such document the 1egistering officer may in his discretion, call upon 
such officer or Court as the (State) Government directs in this behalf to issue a summons requiring 


him to appear at the tration office, either in person or by duly authorised agent, as in the summons 
may be mentioned, and ad a time named therein,” gt 


Section 75 (4) is in these terms :— 

“The Registrar may for the p of any enquiry under section 74 summon and enforce the 
-attendance of witnesses, and compel them to give evidence, as if he were a civil Court, and he may 
also direct by whom the whole or any part of the costs of any such enquiry shall be paid and such costs 

shall be recoverable as if they had been awarded in a suit under the Code of Civil Procedure, 1908. 
The contention raised is that section 36 of the Registration Act provides only for exa- 
mining all witnesses whose presence or testimony is necessary for the registration of 
such document according to the desire of the person presenting the document for 
registration and that it does not provide for witnesses being examined at the instance 
-of the Officer before whom the document is presented for registration. The language 
-of section 75 (4) of the Act is wide and it enables the Registrar to summon and en- 
force the attendance of witnesses as if he were a civil Court. But the contentién on 
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behalf ofthe petitioner is that this section only provides for the mode gf summoning 
-and enforcing the attendance of witnesses and does not prescribe the jurisdiction of 
the officer to summon witnesses. 


The power of the Civil Court to summon witnesses is contained in Order 16, 
rule 14 of the Civil Procedure Code. Rule 14 of Order 16 of the Civil Procedure 
Code provides that a Court may of its own motion and accord summon witnesses 
at any time as it thinks fit or necessary. The contention of the learned counsel for 
the petitioner is that the Joint Sub-Registrar is not a civil Court to whom the pro- 
‘visions of the Civil Procedure Code can be attracted. This contention overlooks 
the specific words in section 75 (4) of the Registration Act, namely as if he were a 
civil Court which show that the powers exercisable by the enquiring Registrar in 
respect of summoning and examining witnesses are exactly those that are conferred 
upon a civil Court. Otherwise the significance of the words ‘‘ As if he were a 
civil Court ” will be entirely lost. I am of opinion that the words ‘‘ As if he were a 
civil Court ”? occurring in section 75 (4) of the Registration Act attracts all the pro- 
visions of the Civil Procedure Code in respect of summoning and enforcing 
attendance of witnesses and that, therefore, the provisions of Order 16, rule 14, Civil 
Procedure Code, referred to above apply with full force to any enquiry before the 
Sub-Registrar for compulsory registration of documents presented before him. 


Assuming, however, that the provisions of the Civil Procedure Code do ^ot in 
terms apply in respect of the aforesaid enquiry the question still remains whether 
the enquiring officer is in any way precluded from examining witnesses whom he con- 
siders necessary or material for the purpose of investigating the truth. No doubt, 
a tribunal functioning under a special enactment has got its jurisdiction circums- 
cribed by the provisions of the Act creating it but this delimitation of jurisdiction 
is only with regard to matters to be decided and adjudicated upon by it. It cannot 
relate to the mode of the enquiry which the Tribunal can conduct to enable it to 
function under the special enactment. Quasi-judicial tribunals entrusted with the 
duties of decision and adjudication have really an uncharted field of enquiry which 
they can resort to untrammelled by strict rules of procedure or evidence. That 
does not mean that they can hold a roving enquiry or act contrary to the rules of 
natural justice. Such tribunals are free to function within the limits of their juris- 
diction without being obliged to follow any particular or special form of enquiry or 
procedure, There is no prohibition under the Indian Registration Act against the 
Joint Sub-Registrar summoning witnesses of his own accord, in his anxiety to find 
out the truth. In fact in the present case the Joint Sub-Registrar has categorically 
observed that he feels the necessity for examining Sennimalai to find out the truth. 
It would be a travesty of justice if he cannot do so by his being told that he must find 
out the truth of the case only through the evidence of witnesses whom the parties 
choose to place before him. 


I am of opinion that the Joint Sub-Registrar has not in any way exceeded his 
jurisdiction by holding that Sennimalai should be examined as a Court witness. 
The statutory provision of the Indian Registration Act and the wide and free scope 
of enquiry permissible to tribunals in general confer such jurisdiction upon him. 
I, therefore, overrule this contention raised on behalf of the petitioner. The Writ 
Petition fails and is dismissed. 

R.M. Petition dismissed. 


66 : THE MADRAS LAW JOURNAL REPORTS. [1960 


` IN THE’ HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT :—MR. Justice RAJAGOPALAN AND MR. JusTICE RAMACHANDRA 
IYER. 


The State of Madras represented by the Deputy Commissioner of 
Commercial Taxes, Coimbatore Division, Coimbatore .. Petitioner* 


v. 

Messrs. S. V. Shanmugham & Co., Tiruchirapalli .. Respondents, 

Madras General Sales Tax Rules (1939), rule 13 (1)—-Assessment of turnover exceeding Rs. 20,000— 
Order by Deputy Commercial Tax Officer San rule 17 (1) Of the Rules—Appeal to Commercial Tax Officer— 
Maintainability—“ Original”? order af assessmeni—Sectons 2 (a) (2) and 11, Madras General Sales Tax Act 
(IX of 1939). 

Rules 13 (1) of the Madras General Sales Tax Rules (1939) specifically makes any original order 
of an asesing authority sppcalable to the Commercial Tax cer. An order passed under rule 1 
(1) of the Rules in a case of turnover exceeding Rs. 20,000, is an “Original order” of assessment and! 
when passed by the Deputy Commercial Tax Officer who is the assessing authority under section 21 
(a) (2) of the Madras General Sales Tax Act, an appeal from that order lies to the Commercial Tax 

cer under rule 13 (1), when there is nothing to indicate that any of the provisions of segtion 11 
of the Act barred the appeal by the assessee. 


Petition under section 12-B (1) of the Madras General Sales Tax Act praying 
the High Court to revise the order of the Sales Tax Appellate Tribunal, Madras, 
dated roth April, 1957 and made in Tribunal Appeal No. 6 of 1957 (Appeal No. 
150 of 1956-57, Commercial Tax Officer, Tiruchirapalli). 


G. Ramanujam for the Additional Government Pleader (M. M. Ismail) on behalf 
of the Petitioner. 
K. Srinivasan and D. S. Meenakshisundaram, for Respondents. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The assessee-respondent was assessed to tax for the assessment 
year 1953-54 by,the Deputy Commercial Tax Officer, who was the “ assessing 
authority ”, the turnover exceeded Rs. 20,000. Subsequently, the Deputy Com- 
mercial Tax Officer took action under rule 17 (1) of the Madras General Sales Tax 
Rules, (1939) and assessed the assessee afresh to include both the original turnover 
and the turnover that had escaped assessment then. The turnover on which the 
assessee was ultimately assessed was Rs, 1,89,038. Against the revised order of 
assessment the assessee appealed to the Commercial Tax Officer, who rejected the 
appeal as not maintainable. The assessee appealed to the Tribunal against the 
order of the Commercial Tax Officer. The ‘Tribunal held that the appeal to the 
Commercial Tax Officer was maintainable, and remanded the appeal for disposal 
afresh by the Commercial Tax Officer. The State challenged the correctness of 
the order of the Appellate Tribunal by this application preferred under section 12 (b), 
of the Sales-tax Act. 


It is quite enough for us to rest our decision on rule 13 (1) of the Madras General 
Sales Tax Rules, though that was not specifically adverted to by the Appellate 


Tribunal. Rule 13 (1) runs: 


fe j e provisions of section 11, any person ieved by any original order of an assessin: 
Fegan eee to the Commercial "Toxo fficer oaned 7, ¥ i £ 
It is not necessary to set out the Proviso or the other sub-sections of rule 13. Rule 
13 (1) specifically makes any ‘ original’ order ofan assessing authority appealable. 
‘The order passed under rule 17 (1) is an original order of assessment, and in this case 
it ig an order of the assessing authority, because as we have pointed out, it was the 
Deputy Commercial Tax Officer who came within the scope of the definition of 
** assessing authority ” in section 2 (m) (2). Therefore, the order passed under rule 
a TTC RAE A LOL LOL LR, 
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17 (1) was appealable under rule 13 (1), subject of course, to the other conditiong 
specified in section 11. There was certainly nothing to indicate that any of the other 
provisions of section 11 barred the appeal by the assessee. The view of the Tribunal 
that the appeal preferred to the Commercial Tax Officer was maintainable is correct. 
The petition fails and is dismissed with costs. Counsel’s fee Rs. roo. 
P.R.N. ——- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, JustTIOE JAGADISAN. 
Sankaralinga Konar .. Petitioner* 


D. 

Venkatachala Konar alias Govinda Konar .. Respondent. 

Madras Indebted Agri ists of Debts) Act I of 1 , Sections 4 and 7—Effect is to make 
Pee! phon tai ul OOT ) Act (I of 1955), se 4 and 7—Effect is to m 

By reason of section 4 of the Madras Indebted Agriculturists (Repayment of Debts) Act, 1955 a 
decree amount due by an agriculturist is payable only in instalments and by force of that statute the 
decree Becomes an instalment decree and limitation has to be computed accordingly. An instalment 
decree does not necessarily mean only a decree which ex facie makes a provision be its payment in. 
instalments. 

Petition under section 25 of Act IX of 1887 praying the High Court to review 
the order of the Court of the District Munsif of Tirunelveli, dated 2nd December, 
1958 and made in Unregistered Execution Petition No. .... of 1958 (G. No. 11159, 
dated 1st October, 1958) in S.C. No. 1133 of 1951. 

S. V. Rama Atyangar, for Petitioner. 

K. V. Rajagopalan, for Respondent. 


The Court delivered the following 

Jupcment.—This Civil Revision Petition arises out of the execution of a decree 
in S.C. No. 1133 of 1951 on the file of the District Munsif, Tirunelveli, and involves 
for decision a plea of limitation. 

- The petitioner before me obtained a decree in S.C. No. 1133 of 1951 on the file 
of the District Munsif’s Court, Tirunelveli, on 1gth October, 1951. He filed 
an execution petition which however terminated by a final order, dated 
6th July, 1952. The next execution petition filed by him is dated 1st 
October, 1958. Obviously this execution petition being beyond three years from 6th 
July, 1952, is barred by limitation but the decree-holder contended in the Court 
below that the defendant was an agriculturist entitled to the benefits of Madras Act 
I of 1955 and that the decree amount became payable in instalments as provided 
for under section 4 of the said Act. He conceded that in respect of the first and 
second instalments due as per the provisions of the statute the execution petition 
was barred by limitation but contended that in respect of the third and fourth 
instalments he was well within time as these instalments became due and payable 
only on 1st July, 1956 and rst July, 1957. The learned District Munsif dismissed 
the execution petition holding that it is barred by limitation. His reasoning is as 
follows : 

“ In my opinion Act I of 1955 provides only the mode of payment and does not create any instal- 
ment decrees”. 

The aggrieved decree-holder is the petitioner before me and he contends that 
the view of the learned District Munsif in regard to this question of limitation is 
erroneous in law. The learned counsel appearing for the judgment-debtor before 
me is unable to support the judgment of the Court below. 


Section 4 of Madras Act I of 1955 provides : 


“ Notwithstanding any law, custom, contract or decree of Court to the contrary, an icul- 
turist shall be entitled to pay within four months of the commencement of this Act the interest due on 
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any debt due by him up to the commencement of this Act and one-eighth of the principal outstanding 
“or one-fourth ef the total amount outstanding whichever is less and the balance of the debt in 
three equal annual instalments on or before the rst July ofeach of the succeeding three years with 
the interest due on such instalment up to that date ”. 

By reason of the operation of this statute the decree amount is payable only in 
instalments as provided therein and the decree has become an instalment decree 
by the force of the statute. An instalment decree does not necessarily mean a decree 
which ex facie makes the amount due under the decree payable in instalments. If 
the decree-holder can recover money only in instalments as provided by the statute 
and has to wait for the instalments to become due, it would be unreasonable to 
hold that all the time he was made to wait for the payment of the instalment, the 
statute of limitation was running against him. Reference may also be made to the 
provisions of sub-section (7) of section 4 of Madras Act I of 1955 which clearly 
indicates that the decree is in the nature of an instalment decree. I hold that the 
third and fourth instalments due to the decree-holder are not barred by limitation. 
In the result this Civil Revision Petition is allowed. ‘The judgment of the learned 
District Munsif is set aside and the unnumbered execution petition on the file of the 
District Munsif’s Court, Tirunelveli will be restored to his file to be disposed of 
according to law. There will however be no order as to costs. e 


R.M. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr, JUSTICE JAGADISAN. 
C. Mohideen Kutty as Petitioner 


v. : 
A.S. Shaik Mohamed Maricar e. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7-A—Order under—If ex parte 
ide MUA cola be et aside anier Rule 9 (3Y-af the Bales wader the AA, vexp 

An order made in terms behind the back of a tenant under section 7-A (4) of the Madras Buildings 
(Lease and Rent Control) Act, 1949, will, also be an ex parte order which could be set aside under 
rule g (3) of the Rules framed under the Act. The proceedings before the Rent Controller even under 
section 7-A (4) of the Act are certainly of a judicial nature and at every stage, subject to the 
provisions of the Act, the parties have to be heard and orders passed. 


Petition under section 12-B of the Madras Buildings (Lease and Rent Control 
Act of 1941 praying the High Court to revise the order of the Court of Small 
Causes at Madras, dated 11th December, 1959 and made in H.R.A. No. 165 
of 1959 (I.A. No. 225 of 1959 in H.R.C. No. 4832 of 1958), Rent Controller, 
Madras). 

P. Venkataswami and A. Subramania Ayyar, for Petitioner. 

K. C. Jacob, S. K. L. Ratan and F. Satyanarayanan, for Respondent. 

The Court delivered the following 

Jupcment.—This Civil Revision Petition arises out of proceedings between 
the landlord and tenant, initiated by the landlord to evict the tenant, for default in 
the payment of rent. 

An application, H.R.C. No. 4832 of 1958, before the House Rent Controller, 
Madras, was filed by the landlord, for evicting the tenant, alleging default in the pay- 
ment of rent from July, 1958 to November, 1958. Under the provisions of section 
7-A of the Rent Control Act (Act XXV of 1949) arrears of rent have to be deposited 
before the tenant can contest the application. It appears that on 16th January, 
1959, the Rent Controller passed an order granting time for further payment, the 
tenant having on that date, issued a cheque in favour of the landlord for Rs. 1,100 
on the Nedungadi Bank. On 26th February, 1959, the date to which the 
proceedings were adjourned, the following order was passed : 

A a sh 
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“ Respondent called twice, absent. Cheque was dishonoured. Arrears not paid as undertaken. 
Further proceedings stopped under section 7-A (4) of the Act and eviction is ordered.” 

The aggrieved tenant filed I.A. No. 225 of 1959 praying that the order passed 
against him on 26th February, 1959, be set aside on the ground that he could not be 
present in time on that date when the case was called. This application was resisted. 
but eventually the Rent Controller by his order, dated ist May, 1959, held in effect 
that there was sufficient cause for non-appearance and allowed the petition by setting 
aside the order, dated 26th February, 1959. 


The landlord filed an appeal, H.R.A. No. 165 of 1959 , in the Court of Small 
Causes at Madras challenging the correctness of the decision of the Rent Controller, 
setting aside the order, dated 26th February, 1959. 


On behalf of the landlord, two contentions were urged namely that the appli- 
cation filed before the Rent Controller by the tenant'to set aside the ex parte order 
dated 26th February, 1959, was not competent, and, secondly, that the Rent Con- 
troller having failed to record a finding that there was sufficient cause for non- 
appearance by the tenant on that date, his order setting aside the ex parte order was 
erronegus. The Appellate Authority accepted both the contentions and accordingly 
allowed the appeal and dismissed the application by the tenant for setting aside the 
ex parte order, dated 26th February, 1959. The tenant has now preferred the above 
Civil Revision Petition. 

Learned counsel, Mr. P. Venkataswami, appearing for the tenant contended 
that the application before the Rent Controller was competent and that the order 
of the Appellate Authority holding that sufficient cause was not made out by the 
tenant for his non-appearance on 26th February, 1959, was erroneous and 
unsustainable, 


Mr. S. K. L. Ratan appearing for the respondent, strenuously contended that 
in view of the specific provisions of section 7-A (4) and the scheme of the Act, an 
application for setting aside the alleged ex parte order, dated 26th February, 1959, 
was notsustainableinlaw. Hiscontention isthaton the facts of the present case there 
was no dispute by the tenant regarding the arrears of rent payable and that once 
the tenant defaulted to deposit or pay the admitted arrears, the Rent Controller 
had necessarily to exercise his statutory jurisdiction under section 7-A (4) stopping 
all further proceedings within the meaning of the sub-section. He further contended. 
that the order though, dated 26th February, 1959 must, in effect, be deemed to have 
been passed on 16th January, 1959, the date on which, admittedly the tenant was 
present and was also heard. J am unable to agree with this contention. In terms 
the order, dated 26th February, 1959 is, what may be called, an ex parte order, i.e., 
an order passed behind the back of the tenant. The question whether the tenant 
had anything to say on that date or could say anything cannot alter the nature of 
the order passed by the Rent Controller on 26th February, 1959. Theproceedings 
before the Rent Controller even under section 7-A (4) are certainly of a judicial 
nature and at every stage subject to the provisions of the Act, the parties, have to 
be heard and orders passed. On 26th February, 1959, ifthe tenant had appeared, 
it may be that he could have pleaded for extension of tinie. It is of course open to 
the Controller to grant or refuse time. Therefore, I am clearly of the opinion that 
the order, dated 26th February, 1959, is an ex parte order with reference to which the 
Rules framed under the Act, Rule g (3) for setting aside the ex parte order will apply. 
I hold that the application filed by the tenant was competent and sustainable in 
law. 


The next question to be considered is whether the Court of Small Causes, the 
Appellate Authority was right, in setting aside the order of the Rent Controller who 
had set aside the ex parte order, dated 26th February, 1959. The Court of Small 
Causes has taken the view that there is no specific finding recorded by the Rent Con- 
troller whether or not there wassufficient cause for the non-appearance of the tenant. 
Ido not think that that comment can be justified. The order of the Rent Controller 
read às a whole discloses that in its opinion the tenant had made out sufficient cause. 
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for non-appearance. The Court of Small Causes has examined the merits of the 
plea raised By the tenant for not being present in Court on 26th February, 1959. 
The case of the tenant was that he had attended a marriage on the date of hearing, 
namely, 26th February, 1959, and some delay was occasioned in reaching the Court. 
It however appears that even in the course of the same day, 26th February, 1959, 
the Advocate of the tenantrepresented to the Rent Controller that some unfortunate 
delay had occurred. Of course, the Rent Controller could not have done anything 
on that date unless he was moved to set aside the ex parte order. Parties are not to 
be penalised for not being present in Court at the precise time when the case is called 
provided, of course, they are not deliberate or wilful in their conduct. The reason 
adduced on behalf of the tenant was nothing extraordinary and the Rent Controller 
presumably did accept that reason as being true and sufficient for his non-appearance 
on that date. There is no warrant on the part of the Appellate Authority to inter- 
fere with the exercise of such discretion on the part of the Rent Controller, for 
little or no reason whatsoever. 


In the result the Civil Revision Petition is allowed, the order of the Court of 
Small Causes, dated 11th December, 1959 made in H.R.A. No. 165 of 1959 Í$ set 
aside and the order of the Rent Controller, dated 1st May, 1959, is restored. ere 
will, however, be no order as to costs throughout. 


R.M. — Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MnkR, Justice RAJAGOPALAN AND MR. JusTICE RAMACHANDRA 
IYER. 


United Bleachers Limited, Mettupalayam .. Petitioner* 
v. 
State of Madras by Commercial Tax Officer Coimbatore (North) ., Respondent. 


Madras General Sales Tax Rules (1939), Rule 5 (1) (g)—Assessment including the value of packing 
materials in a works contract— When permissible. i 


The petitioners (United Bleachers Limited) were doing bleaching work for various mills and 
charged a consolidated rate for bleaching and packing the material and sending it back to the mills. 
The value of the packing materials was charged to sales-tax and this was questioned. 


Held : In order that there could be a levy of sales tax, there should be a sale. Whether in regard 
to packing materials utilised in the performance of a contract between the parties there was a sale 
would depend on the agreement between the parties. Such an agreement could be express or implied. 
Where the main contract was one of sale of goods as packed, such an agreement to sell the packing 
materials could, having to the nature of the contract, be really implied but where the main 
contract was merely one of service the fact that in the performance of such service packing materials 
are used and charged for does not lead toan inference that a sale of the materials was in- 
tended. In such a case the onus would be on the taxing authority to prove that there was an agree- 
‘ment to sell the packing materials and a sale by the passing of pro: therein. In the instant case 
there was no sale express or implied of the packing materials adi the value thereof was not assessable 
to sales tax. 


Petition under section 12-B 1) of the Sales tax Act, 1939, read with Rule 13-C 
(1) (a) of the Rules under the Act praying the High Court to revise the order of 
the Court of the Sales Tax Appellate Tribunal, Madras, dated 25th January, 1957 


and made in Tribunal Appeals Nos. 843 and 844 of 1956 preferred against the orders 
of the Commercial Tax Officer, Coimbatore North, dated 26th March, 1956 re- 


lating to the assessment years 1953-1954 and 1954-1955 and made in his Appeals 
Nos. 419 of 1955-56 and 420 of 1955-56 respectively. 


V. ‘Tyagarajan and T. R. Srinivasa Ayyar, for Petitioner. 
G. Ramanujam for The Government Pleader (K. Veeraswami), for Respondent. 





* T.R.C. Nos. 79 and 80 of 1957. sei 7th December, 1959. 
1 Agrahayana, 1881— ). 


JIJ UNITED BLEACHERS LTD, V. STATE OF MADRAS (Ramachandra Der, FJ) n 


The Order of the Court was made by 


Ramachandra Iyer, 7.—These cases are filed under section 12-B (1) Šf the Madras 
‘General Sales Tax Act. : 


The assessee the United Bleachers Ltd., own a processing factory for textiles 
in Mettupalayam in the Coimbatore District. Several of the spinning and weaving 
‘mills at Coimbatore forward to the assessee unbleached yarn and cloth manufactured 
by their mills. They are then bleached or dyed, calendered pressed and folded. 
They are thereafter packed and delivered back to the customer-mills. The packing 
materials used, namely, brown craft paper, hoop iron, hessian cloth, jute twine palm 
nats, etc., are purchased by the assessee. In making the charges for services the 
assessee included in the bill the charge for packing and the packing materials ; they 
were not however separately shown. The following is an example of a bill issued. to 
the customer. 


Description. i Rate. Amount. 


To bleaching charges for L.M.C. 21 variety cloth 43,240 yards.. 21.53 per yard. 3,839 8 
“To stitching folding, stamping baling charges for above folded si 3 


ingo 20 yaids and fents +. 2} ps per yard. 401 4 o 


(Rupees four thousand two hundred and forty and annas twelve only). 
Bale Nos. 6541 to 6550, 6571, 6580 to 6591-23 Nos. 


For the years, 1953-54 and 1954-55, the assessee was assessed to sales tax on 
a turnover representing the price of the packing materials utilised by them in their 
business. The turnover for the former year was ascertained to be Rs. 20,117-4-2, 
while for the latter year it was Rs. 65,373-1-5. Both the Deputy Commercial Tax 
“Officer, Mettupalayam, and, on appeal, the Commercial Tax Officer, 
‘Coimbatore, (North) held that the turnover was liable to assessment. On further 
-appeal by the assessee, the Sales Tax Appellate Tribunal held that, although the 
-assessee did not deal specifically in packing materials, a portion of the profits, earned 
in the business of bleaching and calendering could be legitimately attributed to the 
packing materials, as the transaction involved a sale thereof for consideration, and 
that such a sale would attract a liability to sales tax. The appeals failed. 


For thé assessee it is contended that no sale is involved in the transfer of the 
-packing materials to their customers, albeit it be one for consideration, as such trans- 
fer was incidental to and part of the service of packing which they had to do under 
the contract. It is not, however their case that, even if the transfer of packing 
materials involved in the transaction amounted to a sale, they would be entitled to 
claim a deduction of the charge for packing under rule 5 (1) (g) (ii) of the Madras 
‘General Sales Tax Act (Turnover and Assessment) Rules, 1939. 


Section 3 of the Madras General Sales Tax Act levies a tax on every dealer on 
‘his total turnover for each year. A dealer is a person who carries on the business 
-of buying and selling goods. It has been held that the term, ‘ business’, should 
‘be understood in the commercial sense, namely, that there should be profit motive 
in the venture. Section 2 (b) defines a sale as a transfer of property in goods by 
one person to another in the course of trade or business for cash or for deferred pay- 
ment or for other valuable consideration. It is the case of the assessee that no pro- 
fit was made in the charges debited for the packing materials, and that there was no 
motive even to make a profit therein. In our opinion, the contention is based on 
a fallacy. The profit motive necessary to render a business one contemplated by 
the Act could be one embracing the whole business, and not in respect of each one 
of the component parts of the business. It is not necessary either that the dealer 
should deal specifically in that article. It is not disputed that the object with which 
thebleaching, etc., was undertaken by the assessee was to earn a profit. That would 
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he sufficient to attract the liability on the packing materials if they were sold, although 
no profits were made on them as such, 


The question whether there has been a sale of the material, would depend on 
the contract between the parties, expressed or implied. A mere contract of service, 
although a transfer of a moveable property is involved therein, cannot by itself imply 
a sale, . For example in the case of a bleaching and dyeing contract, the use of the 
materials utilised for the purpose of bleaching or dyeing though charged for even 
at a profit, would not amount to a sale, for the transfer of materials would be neces- 
sary or incidental to the contract of service. But, if a person were to buy rice or salt 
in gunny bags, one could imply a contract to purchase the goods as packed that is, 
along with the packing materials. In such a case, even if the seller does not intend to 
make a profit on the gunnies as such, there would be a sale within the meaning 
of the Act, as there is a profit motive in the business of selling rice or salt. The 
question whether there has been a sale of packing materials would therefore depend 
not so much on the fact whether there was a profit motive in making the transfer 
of those materials, but whether there was an express or implied contract to sell them, 
it being sufficient that there was a profit motive for the entire business. In Varasuki 
& Co. v. Province of Madras, salt was sold in gunny bags. Salt, however, was extmpt 
from sales tax. A question arose whether the exemption would extend to the 
gunny bags as well. The learned Judges held that the assessee in that case should 
be held to have carried on the business of buying and selling gunny bags as well, 
in addition to the business of buying and selling salt, and that the exemption from 
sales tax in respect of salt would not extend to the gunny bags sold. In Indian Leaf 
Tobacco Development Co. Lid.v. State of Madras*, the question of liability to sales tax 
for a turnover in respect of packing materials utilised for sale of tobacco came up 
for consideration. Section 4 of the Act exempted tobacco from the operation of 
the taxing provisions. It was held that the packing materials would not come 
within the scope of the exemption granted to tobacco, and the turnover in respect 
of them would be assessable to tax, unless the assessee had made out a case for, 
exemption under rule 5 (1) (g) (ii) of the Madras General Sales Tax (Turnover 
and Assessment) Rules. A similar view was taken in Mohanlal Jogani Rice and Atta 
Mills v. The State of Assam, in regard to turnover in respect of gunny bags utilised in 
the sale of rice. 


The decisions referred to above were cases in which there had been a sale of 
the principal article, and the question arose whether the packing materials used for 
the delivery of the principal article could also be held to have been sold. In such 
cases the express agreement between the parties was to purchase the principal 
article. e.g., salt, tobacco or rice ; there was no specific and separate agreement to 
purchase the packing materials alone. But, it could not be that the purchaser was- 
agreeable to take the principal article alone ; it is but reasonable to hold that the 
intention was to purchase the goods as packed, so that in the contract of sale of the 
principal item the sale of the packing material was implicit. To put it in other words 
the intention of the parties being to deliver the goods as packed, a contract to pur-- 
chase the packing materials could readily be inferred in the circumstances of those 
cases. 


In the present case, the contract was one for service, viz., bleaching, dyeing, 
etc. But as a part of the service, the goods bleached or the dyed articles had to be 
packed and delivered. But it cannot, however, follow that there can be no sale of 
packing material, whenever such material was used in connection with the per- 
formance of a contract of service. It may be that there is a distinct contract of 
sale in regard to the packing materials. The question whether there was in a parti- 
cular case two distinct contracts, one for service and another for sale of the packing 
materials, would depend on the evidence. Where, however, there are no such distinct 
contracts that is, where the contract is one and indivisible, and the essential 


1. (1950) 2 M.L.J. 449: (1951) 2 S.G.T.. 1. 3. (1953) 4 5.T.C. 129. 
2. noe} 2M.L.J. BS; : (1954) 5 S.T.C. 354. . 
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portion of that contract is one for service or labour, the question whether the use 
of the packing materials also charged for in rendering the service would amount to 
a sale or not, would depend on the intention of the parties, Packing itself might be 
a part of the service stipulated, and the fact, that certain materials had to be uti- 
lised in rendering that service, might not always mean that there was a sale of the 
packing materials. It may be that packing was incidental to a service. © 


In Krishna & Co., Lid. v. State of Andhra1, the assessees had a plant for drying 
raw tobacco. Certain customers delivered raw tobacco to them for redrying in the 
machinery. After the process or redrying, the assessees packed the tobacco with 
the necessary packing materials, purchased by them, and delivered the same to 
the respective customers. The assessees collected from each customer a consoli- 
dated charge for redrying as well as packing. A question arose whether the processes. 
would be liable to sales tax on the turnover of the packing materials. The learned 
Judges of the Andhra High Court held that, as the packing materials were goods 
which could not be said to become an intergral part of the drying process, like the 
parchment and ink of an artist, in respect of which there was a transfer of property, 
and that, notwithstanding the fact that the drying was only a contract of service, 
there Was a sale in regard to them, the turnover in respect of which would attract 
the levy of a sales tax. The decision was followed by the same Court in a later case 
in Hanumantha Rao v. State of Andhra*. The basis of the liability to tax in such a 
case is contained in the judgment of the learned Chief Justice at page 34 in Krishna 
& Co., Lid. v. State of Andhra? : 

“Every person who carries on the business of transferring property in any kind of movable pro- 
perty including materials, commodities and articles in the fitting out, improvement or repair of movable 
property to another for valuable consideration would be liable to tax on the turnover, It cannot be 
said that packing material is not “goods ” as defined under the Act. They are clearly movable 
property within the wide meaning of the word “ goods” in the Act. The assessee had property in 
these goods, for, it is conceded that he purchased the material. It cannot also be disputed that he 
transferred the property in the to his customer for consideration. The accounts clearly show 
that he charg for the ma f i in addition to his remuneration for drying the tobacco, though the 
price shown in the accounts is the inclusive one. All the ingredients of the charging section, read with. 
definition, are satisfied. Unless we can hold that the materials, after being packed, have been trans- 
ferred into some other commcdity not covered by the definition of goods, it is not possible to hold that 
there was no sale of that material.” 

With great respect to the learned Chief Justice, we cannot subscribe to the pro- 
position, that a mere transfer of property for consideration by a person i 
on business would, necessarily involve an element of sale, so as to attract the liability 
to tax. In Gannon Dunkerley © Co. v. State of Madras, a decision to which 
one of us was a party a question arose whether in a contract for supply of labour 
and work there was an element of sale of the materials used in the building. It was 
held that, unless there was an intention in the contract specifically to pass the pro- 
perty in the materials as and when they were brought to the site, the property in 
the materials passed only when they were fixed in the building, and the contract 
for pee being one and entire, there would be no element of sale of the materials 
as such. 


What distinguishes then a mere contract of labour in which certain materials. 
are used from a contract in which such materials could be held to be sold, is the. 
existence of an intention in the latter to sell the materials as such. Such an inten- 
tion might be expressed or implied ; but in the absence of such an intention, there 
could be no sale. 


Although the decision of this Court in Gannon Dunkerley & Co, v. State of Madras*,, 
was referred to in Krishna & Co., Lid. v. State of Andhra}, the learned Judges did not 
consider it necessary to base their conclusion on the principle of that decision. 
Since the decision of the Andhra High Court in the two cases mentioned above, the 
Supreme Court has rendered its judgment in the appeal from the decision of this 
Court, The judgment of the Supreme Court is reported in State of Madras v. Gannon. 





1. (1956) An.W.R. 866: (1956) 7 S.T.C. 26. 3. (1955) 1 M.L.J. 87 : (1955) 5 S.T.C. 216. 
2. E An.W.R. 11: (1956) 7S.T.C. 486. ) 7 ) 
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Dunkerley & Col. The Supreme Court, analysing the essential elements in the legal 
.concept of a sale of goods held that in order that a transaction might amount to a 
sale it was necessary that there should be an agreement between the parties for the 
purpose of transferring title to goods, which implied a capacity to contract, the money 
-consideration therefor, and the property in the goods passing as a result of the trans- 
-action from the seller to the buyer, and that, unless all these elements were present, 
there could be no sale. Venkatarama Aiyar, J., observed at page 377 : 

“t Tt is the essence of this concept that both the ement and the sale should relate to the same 
‘subject-matter. Where the goods delivered under the contract are not the goods contracted for, 
the purchaser has got a right to reject them, or to accept them and claim damages for breach of war- 
ranty. Under the law, therefore, there cannot be an agreement relating to one kind of property and a 
sale as regards another. We are accordingly of opinion that on the true interpretation of the expres- 
ssion “sale of goods ” there must be an agreement between the parties for the sale of the very goods 
in which eventually property passes ”. 
"Therefore, a mere passing of title to the goods, but not as a result of any con- 
tract between the parties to sell either express or implied, cannot amount to sale. 
"The principle laid down by the Supreme Court in State of Madras v. Gannon 
Dunkerley & Co., Lid.1, was applied by us recently to the case of repairs to motor cars 
‘effected by a company carrying on business in reconditioning and repairingymotor 
vehicles, where incidentally parts had to be supplied in affecting the repairs. Vide 
Sundaram Motors Private Lid v. State of Madras*, The following observations were 
made at page 695 :— : 


“ It has been pointed out that a mere passing of the property in the particular chattel is not deci- 
sive of the question whether the component parts of that chattel were sold or not. That is to say, ifa 
particular motor part, ¢.g., king pin bushes is put in the car while reconditioning and repairing it, 
it is undoubted that title to that motor accessory when the repairer delivers the car to its owner ; 
but to constitute sale of that part it is necessary that there shoud have been an agreement between the 
parties for the sale of that property. In the Gannon Dunkerley Case?, this Court held that in case of a 
chattel which has to be produced by the supply of labour and work of the contractor and also by the 

ly of materials necessary for producing the thing, when the property in the larger corpus passes 
to the other party, the contract is one for the supply of the larger chattel, and that there is no 
‘contract for sale or purchase of the component materials separatim. In the instant case there is no 
question of the transfer of property in the larger corpus, viz., car, as the car belonged to the customer. 
The contract was to execute works on the car of the customen, and in the course of such repairs certain 
new accessaries or parts had to be put in. There is no doubt that the property in those materials 
would eventually pass to the customer, but the question would be whether the agreement between 
the parties was that such parts should be treated as sold separatim or were they merely suppled in the 
course of carrying out a works conract of repair and charged as such. 

Therefore whether in the particular case there is a contract of sale of materials as distinct from a 
pure works contract would depend upon the agreement between the parties and on proof of an inten- 


tion to sell the materials as such ”. 

The learned Judges of the Andhra High Court, in their decisions in Krishna @ 
Co. v. State of Andhra‘, and Hanumantha Rao v. State of Andhra*, did not consider in 
the case before them, whether the principal contract being one for service and not for 
sale of any goods, there had been any agreement between the parties, express or 
implied, for the sale of packing materials as such. The observations of the learned 
Judges would appear to imply that in their opinion what was necessary or sufficient 
to constitute a sale would be a transfer of movable property for consideration by 
a person carrying on business. That view is not in consonance with the principle 
that a mere passing of title to goods would not amount to a sale, except when such 
passing of title was the result of contract, express or implied, between the parties. 


Thus, in order that there could be a levy of sales-tax, there should be a sale. 
Whether in regard to packing materials utilised in the performance of a contract 
between the parties there wasa sale, would depend on the agreement between the 
parties. Such an agreement could be express orimplied. Where the main contract 
was one of sale of goods as packed, such an agreement to sell the packing materials 





1. (1958) 2 M.L.J. (S.C.) 66 : (1958) S.C.J. 3. (1955) 1 M.L.J. 87 : (1955) 5 S.T.C. 216. 
Sg: (58) 9 S.T.. 353 : (1958) 2 WE £ o An. W.R. 866 : (1956) 7 S.T.C. 
.C.) 66. 2 : 


2. (1959) 2M.LJ. 351 : (1958) 9 S.T.C. 5. (1956) An. W.R. 1r : (1956) 7 ST.C. 
687 : A.LR. 1959 Mad. 33. 486. ` ° 
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«could, having regard to the nature of the contract, be readily implied :,but where the 
main contract was merely one of service the fact that in the performance of such service 
packing materials are used and charged for, does not lead to a necessary inference 
that a sale of the materials was intended. In sucha case the onus would be on the 
taxing authority to prove that there was an agreement to sell the packing materials 
and a sale by the passing of property therein. 

It is not suggested in the present case that there had been any express contract 
for the sale of packing materials as such between the assessee and their customers. 
‘The question then is whether a contract can be implied in the circumstances of the case. 
As we said before, the principal contract between the parties was one for service. 
The packing materials were necessary as an incident to that service. Therefore, 
although the property in the packing materials might have passed to the 
customers and the price therefor had also been included in the charges for service, 
there being no agreement to purchase the packing materials as such which could be 
implied in the case, there would be no sale of the packing materials. 


The Revision Casesare allowed with costs in T.R.C. No. 79 of 1957. 
-Advogate’s fee Rs. 100. 


R.M. —— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present: Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice BASHEER 
-AHMED SAYEED. E 


The Additional District Panchayat Officer, Tirunelvel .. <Appellant* 
v. 
‘S. Venkatarama Iyer and others .. Respondents. 


Madras Village Panchayats Act (X » Secti ; » 20, 21 and —Rules relati 
lation of Ped af Pintana Hel a O G) (aod Oy (Ota ond eo Taba Pala 
‘owers of. 
Words and Phrases—Vacanep. 


A Panchayat constituted under the Madras Village Panchayats Act, 1950, is a body corporate 
“having perpetual succession under section 4 (3) of the Act and hence the body corporate will continue 
notwithstanding casual vacancies. When the term of office of one set of members expires by efflux 
of time, the Panchayat as such is not dissolved but only new members come in as a result of new 
selections. Section 10 (2) which provides for anticipatory elections is intended to avoid administrative 
inconvenience. Even section 20 which provides that there shall be a President and Vice President 
for every Panchayat implies that a Panchayat first exists. Hence there is no warrant for holding that 
-without a President or Vice-President there can be no Panchayat having legal existence. 

Read in this context of the provisions of the”Act, rule 2 (2) and (3)-of the Rules Relating to Elec" 
tion of President of the Panchayat would apply to all vacancies in the office of the President whether 
they are casual or whether they are ordinary arising by efflux of time. 

A Temporary President appointed under the Act could preside over the meeting under section 
25 (3) of the Act, which is a comprehensive provision to deal with every class of contingency in which 
~neither the President nor the Vice-President is available, whether due to incapacity or due to vacancy. 


Suryanarayanamurthy v. State of Andhra Pradesh, (1957) 2 An. W.R. 176, distinguished. 


Vacancy means the state of being not filled or occupied which may arise by death, efflux of times 
‘resignation or removal and an office newly created is ipso facto vacant at creation. 


Appeal uder clause 15 of the Letters Patent against the Order of the Honourable 
Mr. Justice Balakrishna Ayyar dated 11th August, 1959 and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No. 192 of 1959 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records relating to the conduct of the meeting and election of President 
‘held on 5th January, 1959 at the Panchayat Office, Kadayanallur, particularly the 
minutes book of the Panchayat Board, Kadayanallur and quash the proceedings elec- 
sting the new President. 





* W.A. No. 77 of 1959. oun 18th nage ea I Ay 
Agrahayana, Sake ; 
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e« The Adyocate-Genral (V. K. Thiruvenkatachari) and the Additional Government 
Pleader (M. M. Ismail), for Appellant. 


S. Mohankumaramangalam, K. Hariharan, V. Ramaswami, K. Veeraswami, G. 
Ramanyam, and T. R. Mani, for Respondents. 
The Judgment of the Court was delivered by 
Rajamannar, C. J-—This is an appeal against the judgment of Balakrishna 
Ayyar, J., in Writ Petition No. 192 of 1959 which was filed in the following circum- 
stances. The term of office of the members of the Kadayanallur Panchayat expired on 
18th December, 1958. Anticipatory election of the members to fill up the vacancies 
which would arise on the expiry of the term of the previous members was completed 
on 28th November, 1958. The Additional District Panchayat Officer in pursuance 
of the powers delegated to him by the Inspector of Municipal Councils and Local 
Boards purported to appoint one Abdul Hameed, one of the newly elected members, 
as ‘Temporary’ President under section 25 (3) of the Madras Village Panchayats Act, 
1950, and he took charge as such on 18th December, 1958. The Regional Inspector 
of Municipal Councils and Local Boards, Tirunelveli, who is the Election Authority 
under the relevant rules, appointed the Additional District Panchayat Officer,*Tiru- 
nelveli, as the Election Officer, to convene a special meeting of the Panchayat to 
conduct the election of the President of the Panchayat. The meeting was fixed on 
5th January, 1959. On that day all the fifteen elected members attended the meeting. 
It was presided over by the Election Officer aforesaid. There was contest between. two 
candidates of whom Muhammad Rowther was declared duly elected as President 
inasmuch as he had obtained more votes than the other candidate. A notification, 
was duly published that Muhammad Rowther had been elected President of the 
Panchayat. ‘Thereupon, one of the members, of the Panchayat filed a writ petition 
out of which this appeal arises, to call for the records connected with the conduct of 
the meeting and election of the President held on 5th January, 1959, atthe Panchayat 
Office, Kadayananallur, and to quash the proceedings electing the new President. 
The main grounds on which the petitioner alleged the elction was illegal and void 
were the following: 


(1) There were no specific rules framed under the Act for the conduct of the 
election of the President of the Panchayat when the old Panchayat had been dissolv- 
ed and new members had been elected. 


(2) When there was a Temporary President appointed under the provisions 
of the Act, there was no justification for overlooking and ignoring him. 


The Additional District Panchayat Officer, Tirunelveli, filed a counter-affidavit 
in which he supported the validity of the election. . According to him, the election 
was conducted strictly in accordance with the rules and he was the proper person ta 
convene the memg and preside at it. He further denied that the Temporary Presi- 
dent appointed under section 25 (3) of the Act had any right to convene or preside at 
such a meeting. B i Ayyar, J., heard and disposed of the petition. He held 
that there were no rules for the election of a President of the Panchayat in circum- 
stances such as are present in the case before us, that is, when all the members of a 
Panchayat are newly elected on the expiry of the term of office of the previous set of 
members. He, therefore, quashed the election held on 5th January, 1959. The 
Additional District Panchayat Officer, Tirunelveli, has filed this appeal challenging 
the correctness of the ruling of Balakrishna Ayyar, J. 


The decision of the question depends upon the interpretation of certain provi- 
sions of the Madras Village Panchayats Act and Rules framed thereunder, and so 
far as this Court is concerned, it is res integra. There can be no doubt as to the impor- 
tance of the question, because, if the interpretation placed by Balakrishna Ayyar, J., 
were to prevail, there will be a stalemate in respect of several Panchayats, members of 
which are newly elected. ‘Though all the members have been elected, it would not be 
possible to have the President elected validly. Of course, if we are driven to this 
conclusion, we cannot certainly avoid it, because, it may lead to inconvenience. 


L 
I] ADDL. DIST. PANCHAYAT OFFICER 0. VENKATARAMA IYER (Rajamannar. C.F). 77 


Before dealing with the reasoning on which the learned Judge, Balakrishna Aiyar, J’, 
came to his conclusion, it will be necessary to refer to material provisions of the Act 
` and the Rules. Section 4 (3) provides that every Panchayat will be a body corporate 
by the name of the village specified in the notification issued under section 3, and shall 

have perpetual succession and a common seal. This is an important provision, the 
significance of which was apparently overlooked by the learned Judge. The mem- 
bers of the Panchayat shall be elected in such manner as may be prescribed (section 7) 
and admittedly there are rules in force which relate to election of the members of the 
Panchayat. Section 10 which lays down the term of office of the elected members as 
five years from the date on which the vacancy occurs, divides vacancies into two 
broad heads, ordinary vacancies and causal vacancies. Ordinary vacancies shall be 
filled at ordinary elections which shall be fixed by the election authority to take place 
on such day or days within three months before the occurrence of the vacancies 
(section 10 (2)). Under sub-section (3) (a) and (b) a member elected in a casual 
vacancy shall hold office only so far as the member in whose place he is elected would 
have been entitled to hold office if the vacancy had not occurred. The following are 
the material sections concerning the office of President and Vice-President of 
Panchayat. 

* Section 20.—There shall be a President and Vice-President for every Panchayat. 

Section 21.—The President and Vice-President shall be elected by the Pancha 
its members in accordance with such procedure as may be prescribed. 

Section 2g.—The President or Vice-President shall cease to hold office as such— 

a) in case, on his election as ident or Vi i istri 
a ae eon bi cl = President or Vice-President of the District Board, or of any 
in the of the President, on his ming di i i ‘ 

remo gees tice oF on the expiry of his mane ao OE Ro NG GREE ae oat We 


(c) in the case of the Vice-President, on the expiry of his term of office as a member i 
otherwise ceasing to be a member or on his election as President ”, j ene 


"The functions of the President are contained in section 24 and include making arrange- 
ments for election of the Vice-President and convening the meetings of the Panchayat. 
Section 25 is of particular importance. It runs thus: 


Section 25 (1) :—When the office of President is vacant, the Vice-President shall exercise 
functions of the President until a new President is declared elected and assumes office. ba 


(2) If the President has been continuously absent from jurisdiction for more than fifteen 
or Ís incapacitated, his functions during such absence or incapacity shall, except in such circums 
as may be prescribed, devolve on the Vice-President. 


yat from among 


days 
tances 


() When the office of President is vacant or the President be continuously absent from juris- 
diction for more than fifteen days, or is incapacitated and there is either a vacancy in the office of 
Vice-President or the Vice-President has been continuously absent from jurisdiction for more than 
fifteen days or is incapacitated, the functions of the President shall devolve on a member of the Pan- 
chayat appointed by the Inspector in this behalf. 

The member of the Panchayat so appointed (who shall be styled Tem President 
perform the functions of the President siblect to such restrictions ad conditens, as may be eee 
until a new President or Vice-President is declared elected and assumes office, or either the President 
or the Vice-President returns to jurisdiction or recovers from his incapacity, as the case may be. 

(4) Any vacancy in the office of President shall be reported to the election authori A ch 
person and within such time as may be prescribed, and the election authority shall pic La Kara 
election of the President. 

(Sub-sections (5), (6) and (7) are not material). 


The Rules Relating to the Conduct of Election of Presidents and Vice-Presidents 
of Panchayats were duly made by the Government and published in the Gazette. 
They provide (1) for the convening of a meeting for the election and (2) for presiding 
at such a meeting, besides prescribing the procedure for the conduct of the election. 
The relevant provisions are as follows :— 

2. (1) The election of the President or Vice-President of a Panchayat shall be held in the office 


of the Panchayat where there is one, and in case there is no such office in a conspicu lace i 
willage, by the members at a meeting thereof specially convened for the puree P 


° (a) (i) Such meeting shall be convened as soon as possible after the occurrence of the vacancy. 
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by (a) in thescase of the election of the Presidentyf a Panchayat, by its Vice-President, and if there 
is either a vacancy in the office of the Vice-President or he has been continuously absent from juris- 
diction for more than fifteen days or is incapacitated by the person appointed by the election authority 
in this behalf; and 3 

(b) in the case of the election of the Vice-President ‘of a Panchayat, by the Presdient of the 
Panchayat. 3 

(ii) Notice of the day and hour of the meeting shall be given to the members at least five clear 
days previous to the day of the meeting. 

(3) Such meeting shall be presided over :— 


(a) if held for the election of the President of a Panchayat, in cases falling under sub-section (3) 
of section 25 of the Act by the person appointed by the election authority to convene the meeting 
and, in other cases by its Vice-President or if such Vice-President himself do stand as a candidate at 
the election, or in his absence by a member of the Panchayat, not intending to stand as a candidate 
at the election, chosen by the meeting to preside for the occasion ; and 


(b) if held for the election of the Vice-President of a Panchayat, by the President of the Pan- 
chayat or in his absence, by a member thereof not intending to stand as a candidate at the election 
chosen by the meeting to preside for the occasion. 

The short question which falls for decision in this case is whether Rule 2 (2) (i) (g) and 
sub-rule (3) (a) apply to the circumstances of this case. According to the learned 
Judge, in effect, these rules will only apply to casual vacancies. 


We start with this fundamental notion thata Panchayat constituted for each vil- 
lage is a body corporate having perpetual succession. The Panchayat is constituted 
for each village under section 4 (1) by the publication of a notification under section 
3 (1) which says that the Inspector may by notification declare any part of a revenue 
taluk to be a Village Panchayat for the purpose of this Act and specify the name of the 
village. The Panchayat as a body corporate would continue notwithstanding casual 
vacancies. When the term of office of one set of members expires by efflux of time, 
the Panchayat as such is not dissolved. New members come in as a result of new 
elections. To avoid administrative inconvenience section 10 (2) provides for antici- 
patory elections, elections which take place within three months before the occur- 
rence of the vacancies. There is no warrant for holding that without a President 
or Vice-President there can be no Panchayat having a legal existence. Section 20 
declares that there shall be a President and Vice-President for every Panchayat. 
Itimplies that the Panchayat first exists. Section 21 provides that the President and 
Vice-President shall be elected by the Panchayat from among its members. This 
section obviously applies not only to casual vacancies but also to ordinary vacancies. 
When a President or Vice-President in office ceases to hold office by efflux of time, 
the election is from among members by the members. It may be mentioned that 
prior to the Amending Act XXIV of 1957 the President of the Panchayat was being 
elected not by the members of the Panchayat only but by every voter in the Panchayat 
area, Under section 21 the President shall be elected by the Panchayat from among 
its members in accordance with such procedure as may be prescribed. It is this 
procedure which we find prescribed in the rules mentioned above. The rules were 
framed under G.O. No. 602, L.A., dated 5th April, 1958, soon after the coming into 
force of Madtas Act XXIV of 1957. 


We have spent considerable time with the help of arguments by leading counsel 
including the learned Advocate-General in construing the provisions of Rule 2 (2) 
and (3) of the Election Rules read along with the provisions of the main Act. Ona 
plain reading of the language and giving the terms and expressions their ordi 
meaning we are clearly of opinion that the said _sub-rules (2) and (3) of Rule 2 of the 
Election Rules apply to all vacancies in the office of the President whether they are 
casual or whether they are ordinary, that is, arising by efflux of time. Rule 2 (2) 
(i) (a) says that in the case of election of the President of a Panchayat the meeting 
shall be convened by its Vice-President ; but if there is a vacancy in the office of 
the Vice-President, the meeting should be convened by the person appointed by 
the election authority in this behalf (in the present case by the Additional District 
Panchayat Officer). Here obviously thereis no person filling the office of the Vice- 
President and therfore there is a vacancy in that office. So the election meeting was 
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properly convened by the person appointed by the election authority as the election’ 
officer. Now at such a meeting so convened, who is to preside ? Under sub-rule (3) 

(a), in cases falling under sub-section (3) of section 25 of the Act, the person ap-- 
pointed by the election authority to convene the meeting. The question narrows it-- 
self further into this, namely, is the present case a case falling under sub-section (3) 

of section 25 of the Act ? Now sub-section (3) opens with the words “‘ when the office. 
of President is vacant”. That is one condition. The other condition is “and there 

18 sea sia pes a vacancy in the office of Vice-President”. 


Undoubtedly in the present case both the offices of President and Vice-President 
are vacant , in the sense that there is no one to fill the office lawfully. The Temporary 
President appointed under sub-section (3) is not given the power to convene a meet-- 
ing for such election. 


What is a vacancy ? The Oxford Dictionary has this : 


“The fact or condition of an office or post being, becoming, or falling vacant ; an occasion or- 
occurrence of 
A vacant or unoccupied office, post or dignity ”. 


‘Vacant’ means inter alia“ not filled or occupied, devoid of an occupant”. In 
Anderson’s Dictionary of Law we find the following instructive information : 
“Vacancy is the state of being empty or unfilled... .....000- An old office is vacated by 


death, resignation or removal. An office newly created is ipso facto vacant at creation” 


The position therefore is this. The Panchayat of Kadayanallur had been duly 
constituted by notification under section 3(1) read with section 4 (1) of the Act.. 
That Panchayat was functioning with members and a President and a Vice-President,. 
till 17th December, 1958. Under section 10 (2) anticipatory elections had been 
held to elect members of the Panchayat or to fill the ordinary vacancies in the office 
of elected members. On and from 18th December, 1958, such elected members were 
in office but no President or Vice-President had been elected. The previous Pre-- 
sident and Vice-President had vacated their offices on 17th December, 1958, with 
the result that there were vacancies in the office of the President and Vice-President. 
It is because of this circumstance that the Inspector appointed a “Temporary” 
President. Nothing was said to convince us that the appointment of the Temporary 
President was invalid or ultra vires. If it was not, then obviously the case fell under- 
section 25 (3). Rule 2 (3) (a) expressly provides that a meeting for the election of the 
President of a Panchayat, in cases falling under sub-section (3) of section 25 of the 
Act shall be presided over by the person appointed by the election authority to- 
convene the meeting. That is what has happened in this case. The election of the 
President at a meeting convened and presided over in the manner prescribed by 
the Rules was perfectly valid. 


Now let us consider the reasoning of Balakrishna Ayyar, J., on which his conclu-- 
sion that there are no rules which would apply to the election of a Panchayat in 
such a contingency as that which arose in the present case is based. In the view of 
the learned Judge sub-section (3) of section 25 of the Act can apply only where in a 
Panchayat which is existing and functioning, a situation arises in which both the Presi- 
dent and the Vice-President have ceased to be able to function, but it cannot apply 
to a case where a Panchayat has yet to be constituted and begin to function. He 
overruled the contention of the Government Pleader that the expression. ‘vacant’ was 
wide enough to cover cases where no incumbent had been elected on the ground that 
the context was repugnant to this argument. In one part of his judgment the learn- 
ed Judge was willing to concede that there are two kinds of vacancies, ordinary vacan- 
cies and casual vacancies, and that the term vacancy could apply to both kinds ; 
but in his opinion section 25 necessarily postulated the prior existence of a Panchayat. 
With great respect to the learned Judge we are unable to see any reason why the 
oe ee of the term ‘vacancy’ should be restricted to casual vacancies. Section 

5 (3) of the Act was presumably enacted in the interests of the continuous adminis- 
ete of the affairs of the Panchayat. As the President o the Panchayat has certain 
important functions in this behalf, and the Vice-President in certain contingencies,. 
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‘it was thought necessafy that there should be same one to carry on such functions 
when neither’ of them is available for one reason or another. Section 25 (3) of the 
Act comprehends several possible contingencies, namely, that neither a President 
nor a Vice-President is available to discharge the functions of the President. There 
may be a vacancy in the office of the President and also a vacancy in the office of the 
Vice-President. There may be a vacancy in the office of the President and the Vice- 
President might have been incapacitated or continuously absent from jurisdiction 
for more than fifteen days. The President might be incapacitated and the office of 
the Vice-President might be vacant, or he might have been incapacitated or conti- 
nuously absent from jurisdiction for more than fifteen days. In all such cases the 
Inspector is given the power to appoint a member of the Panchayat to perform the 
functions of the President subject to such restrictions and conditions as may be prescri- 
bed until a new President or Vice-President is declared elected and assumes office, or 
-either the President or the Vice-President returns to jurisdiction or recovers from his 
incapacity as the case may be. It is quite true that as the learned Judge points out, 
sub-section (1) of section 25 contemplates the case where a casual vacancy in the 
office of the President has occurred. On the other hand, sub-section (2) does not 
-deal with a case of vacancy at all. It applies when the President is not a¥ailable 
-to pérform his functions either because he is incapacitated or because he has been 
continuously absent from jurisdiction for more than fifteen days. Sub-section (3), as 
.already explained, is a comprehensive provision to deal with every class of contin- 
gency in which neither the President nor the Vice-President is available, and one of 
the reasons for the President not being available is when the office is vacant. Surely 
when the Inspector appointed Abdul Hameed as the “Temporary” President on 18th 
December, 1958, this contingency had occurred. The office of the President was 
vacacant and so was the office of the Vice-President. 


The learned Judge’s view is founded on the basic assumption that sub-section 
-(3) of section 25 can apply only when a situation arises in which neither the President 
nor the Vice-President is able to function and that sub-section postulates the existence 
-ofa Panchayat. We have already pointed out that the existence of a Panchayat does 
not depend upon the existence of a duly elected President and Vice-President. The 
Panchayat is a corporate body which has perpetual succession. Its constitution does 
not depend upon the Election of the President and the Vice-President. We are 
clearly of opinion that there is no warrant for this assumption. We cannot agree 
-with the following observations of the learned Judge : 


“In other words, sub-section (3) can apply only where in a cri which is existing and 
.functioning a situation arises in which both the President and the Vice-Premdent have ceased to 
be able to function. It cannot apply to a case like the present where a Panchayat has yet to be 
constituted and begin to function ”. 
Reference was made to the decision of a Division Bench of the Andhra High Court 
in Suyanarayanamurthy v. State of Andhra Pradesh. In that case a person was appointed 
“Temporary President of the Panchayat during the interregnum between the expiry of 
the period of office of the mebers of the old Panchayat and the coming into effect of 
the office of the members elected under the provisions of the amended Act. The 
-appointment was purported to be made under sub-section (3) of section 25. A Govern- 
-ment Order dated 4th August, 1956 provided that a meeting for the purpose of co- 
-opting a woman member for the said Pachayat should be convened, in cases where no 
Special Officer has been appointed by the District Panchayat Officer. The con- 
tention of the person who had been appointed Temporary President was that it was 
. only he who could convene and conduct that meeting. The learned Judges held that 
he had no such right for two reasons : (1) that no appointment under section 25 (3) 
. could be validly made by the Inspector of Local Boards because that provision con- 
templates the existence of a Panchayat actually functioning and (2) that even if he 
be deemed to be validly appointed Temporary President, he could not convene the 
meeting as the meeting could not be described as a meeting of the Panchayat. In 
-the result they held that the District Panchayat Officer was competent to conduct the 


. 
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election. With geat respect to the learned Judges we are unable to accept their view. 
We entirely agree with the decision that the person appointed temporary President 
under sub-section (3) of section 25 of the Act had no right to conduct the meeting 
but not for the reasons given by them. ‘The learned Judges in that case proceeded on 
the assumption that the appointment of the: temporary President was before the 
coming into effect of the office of the members elected under the provisions of the 
amended Act. The woman member had not been co-opted. The following observa- 
tion is significant : 


T 
“Tt would seem that there can be no meeting of a ‘ Panchayat ’ until the Panchayat is properly 
constituted and the amended Act contemplates the co-option of a woman member to complete the 
election of the members of the Panchayat ”. 


This is not the position in the case before us. As we have already said, though’ we 
entirely agree with the eventual decision in that case, we find that the decision itself 
has no application to the facts of the case before us. We have already said that we 
are not in agreement with their construction of sub-section (3) of section 25 of the Act. 

We therefore hold that there was nothing illegal in the election of the President 
at thegmeeting of the Panchayat held on 5th January, 1959, convened and presided 
over by the Additional District Panchayat Officer, Tirunelveli. The appeal is 
allowed and the Writ Petition by the 1st respondent is dismissed. 


R.M. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice anb Mr. Justiaz 
GANAPATIA PILLAI. ; 


Gopala Menon and another ag Appellants* 
v. : 
Sreenivasa Varadachariar and others ; .. Respondents. 


Usurious Loans Act (X of 1918) (as amended by Madras Act, VIII of 1937), section 3—Scope of. 

To decide whether the interest provided in any loan transaction is excessive the Court is governed 
entirely by the considerations expressly mentioned in section g (2) (a) to (c) of the Usurious Loans 
Act, 1918, as amended by Madras Amendment Act, 1937. It is not open to the Court to hold that 
interest is excessive on considerations which are unrelated to the circumstances mentioned in the said 
provisions. Nor is it possible to lay down an absolute maximum rate of interest beyond which interest 
would be excessive within the meaning of the Usurious Loans Act. In deciding whether the interest 
charged is excessive several factors have to be taken into consideration and it will be in direct contra- 
vention of section 3 (2) (a) to (e) of the Act to ignore such factois and to lay down a general rule that 


any interest above a specific rate will be excessive. Nor could it be said as a rule that compound interest 
is per se usurious. 


Where there is security which is prima facie not inadequate quarterly rests for the calculation of 
compound interest at 15 per cent, per annum makes the interest excessive and the Court must pre- 
sume ias rig transaction was substantially unfair and give relief. The presumption, however, could 
be rebutted. 


Appeal from the judgment and decree of the Honourable Mr. Justice ` 
Ramaswami, dated 7th December, 1954.and 22nd February, 1955, respectively passed 
in the exercise of the Ordinary Original Civil Jurisdiction of the High Court in 
G. S. No. 72 of 1950. 


K. V. Venkatasubramania Iyer and T. C. Raghavan, for Appellants. 


C. Srinivasachari, T. V. Balakrishnan, C. R. Rajagopalachariar, S. Amudachari, V. S, 
` Rangachari, N. Panchapakesa Ayyar and R. Sundaralingam, for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C.7..—This is an appeal from the judgment and decree passed by 
Ramaswami, J., in a suit instituted on the Original Side of this Court, C.S. No. 72 





#0O.S. Appeal No. 104 of 1955. 1st September, 


(roth Bhadra, 1881 — Salat, 
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‘of 1950. ‘The suit was for the recovery of the amount due under four mortgages 
which were executed by one Dhanakoti Ammal in favour of the plaintiff, Srinivasa 
Varadachariar, on goth March, 1936, 14th September, 1936, 27th July, 1937 and 
and January, 1938 for sums of Rs. 25,000, Rs. 9,000, Ks. 7,000 and Rs. 7,000 
respectively. The terms relating to the interest were the same in respect of each of 
these four mortgages, namely, Rs. 15 per cent. per annum compound with quarterly 
rests, A favourable rate of interest at 12 per cent. per annum was, however, provided 
in case of payment of interest due for each month by the goth day of succeeding 
month, Dhanakoti Ammal was adjudged insolvent and her estate vested in the 
Official Assignee, Madras. The Official Assignee sold the four items mentioned 
in the plaint schedule comprised in the four mortgages to Dr. Gopala Menon on 
6th July, 1944. The sale was subject to the aforesaid four mortgages. Though 
there were several defendants in the suit, the main contesting defendant was Dr. 
Gopala Menon, the second defendant. The only plea in defence was that the in- 
terest provided in respect of the mortgages is excessive and that he would be entitled 
to relief under the Usurious Loans Act. Ramaswami, J., who tried the suit reduced 
the interest to 15 per cent. per annum compound interest with yearly rests. The 
second defendant Dr. Gopala Menon is the appellant before us and in the &ppeal 
the arguments were confined to the same plea of excessive interest. 


Mr. K. V. Venkatasubramania Ayyar, learned counsel for the appellant, con- 
tended that the interest provided under the mortgage deeds was usurious and ‘there- 
fore he was entitled to relief under the Usurious Loans Act and submitted that the 
interest should be reduced to 12 per cent. simple till date of plaint. The only ques- 
tion in this appeal therefore is what if any is the relief which the appellant can be 
granted under the provisions of the Usurious Loans Act (X of 1918). The relevant 
section of the Usurious Loans Act as amended by the Usurious Loans (Madras 
Amendment) Act (VIII of 1937) is section 3 which runs thus : 


“3, (1) Notwithstanding anything in the Usury Laws Repeal Act, 1865, where in any suit to 
which this Act applies, whether heard ax arte or otherwise, the Court has reason to believe : that the 
transaction was, as between the parties thereto, substantially unfair, the Court shall exercise one or 
more of the following powers, namely. 


(i) re-open the transaction, take an account between the parties, and reheve the debtor of all 
liability in respect of any excessive interest ; 


(ii) notwithstanding any agreement, purporting to close previous dealings and to create a 
new obligation, re-open any account already taken between them and relieve the debtor of all liability 
in respect of any excessive interest, and if anything has been paid or allowed in account in respect of 
such hability, order the creditor to repay any sum which it considers to be repayable in respect thereof; 


, (iii) set aside either wholly or in part or revise or alter any security given or agreement made 
in respect of any loan, and if the creditor has parted with the security, order him to indemnify the 
debtor in such manner and to such extent as it may deem just.” 


The provisos are not material. 


“Explanation I.—If the interst is excessive, the Court shall presume that the transaction was 
substantially unfair ; but such presumption may be rebutted by proof of special circumstances justi- 
fying the rate of interest ; 

Explanation I—In the case of a suit brought on a series of transactions the expression ‘ the 
transaction ’ means, for the purpose of Proviso (1), the first of such transactions. 

(2) (a) In this section ‘ excessive’ means in excess of that which the Court deems to be rea- 


sonable having regard to the risk incurred as it appeared, or must be taken to have appeared, to the 
creditor at the date of the loan. ‘ 

(6) In considering whether interest is excessive under this section, the Court shall take into 
account any amounts Aard or paid whether in money or in kind, for expenses, inquiries, fines, ` 
bonuses, premia, renewals or any other charges, and if compound interest is charged, the periods at 
which it is calculated and the total advantage which may reasonably be taken to have been expected 
from the trasnaction. 


Provided that in the case of loans to agriculturists if compound interest is charged, the Court 
shall presume that the interest is excessive. et 


(c) In considering the question of risk, the Court shall take into account the presence or absence 
of security and the value thereof, the financial condition of the debtor and the result of any previous 
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transactions of the debtor, by way of loan, so far as the same were known, or must he taken to have 
been known, to the creditor. 


(d) In considering whether a transaction was substantially unfair, the Court shall take into 
account all circumstances materially affecting the relations of the parties at the time of the loan or 
tending to show that the transaction was unfair, including the necessities or supposed necessities of 
ihe debtor at the time of the loan so far as the same were known, or must be taken to have been known, 
o the creditor.” a 


It was not suggested by learned counsel for the appellant, Mr. Venkata- 
subramania Ayyar, that the transactions of mortgages in respect of which the 
suit has been brought were substantially unfair because of circumstances 
materially affecting the relations of the parties at the time of the loan. Nor did 
he contend that there were other circumstances arising from the position in which 
the debtor was placed at the time of the transactions which rendered the trans- 
actions unfair. His contention was confined to this, namely, that the transaction 
was Substantially unfair because the interest was excessive. Now to decide whether 
the interest which has been provided in respect of these suit mortgages is excessive, 
we are governed entirely by the considerations expressly mentioned in sec- 
tion 3a2) (a), (b) and (c). In our opinion it is not open to the Court to hold that 
interest is excessive either because the rate is high in the view of the Court, completel 
divorced from the circumstances of the case such as are refered to in sub-section (2) 
(a), (b) and (c) or to hold that the interest is excessive because of any other condition 
regarding interest, unless such condition has related to the circumstances mentioned 
in the said provisions. Mr. Venkatasubramania Ayyar contended that ‘ excessive’ 
in so far as the rate is concerned implies an objective arithmetical standard rate 
irrespective of the facts relating to each transaction of loan, and he made it a part 
of his argument that anything in excess of 12 percent. simple interest must be deemed 
to be excessive. In support of his contention he placed much reliance on a decision 
of a Division Bench of this Court in Venkatrao v. Venkataratnam’. There are 
undoubtedly observations in this decision which lend prima facie support to the con~ 
tention of Mr.Venkatasubramania Ayyar. Govinda Menon, J., who delivered the 
judgment of the Division Bench, said : 

“ We are also of opinion that in the Madras State it has been long understood that rg per 
cent, simple interest is a fair, proper and reasonable rate.............. e have already expressed 
the opinion that anything above 12 per cent.per annum simple interest is excessive, considering 
the nature of transactions in this State.” 

We do not, however, understand the effect of this decision to be to lay down 
an inflexible rule that anything above 12 per cent. per annum simple interest is 
excessive, whatever be the particular circumstances relating to a particular transaction 
of loan. So far as we are aware, this decision has not been understood to have 
that effect. In Balasaraswathi Lid v. Parameswara*®, another Division Bench of this Court 
to which one of us was a party, though this decision of Govinda Menon and 
Ramaswami Goundar, JJ., was referred to, it was held that there could be no 
absolute maximum rate of interest beyond which it would become automatically 
usurious and unconscionable, and that the circumstances of each case must be 
examined to judge whether the rate is penal, usurious or unconscionable. Subba 
Rao, J., in C.S. No. 163 of 1949, which related to a mortgage executed by Dhanakoti 
Ammal herself prior to the suit mortgages, made it clear that the observation in 
Venkatrao v. Venkataratnam,1, that in the Madras State anything above 12 per cent, 
simple interest is excessive, cannot be taken as a principle of law applicable to all 
cases irrespective of the circumstances obtaining at the time of the transactions. 
On the evidence before him Subba Rao, J., reduced the rate of interest from 15 
per cént. compound interest to 12 per cent. per annum simple. We are clearly 
of opinion that to lay down an absolute maximum rate of interest beyond which 
interest would be excessive within the meaning of the Usurious Loans Act would 
be in direct contravention of what is laid down in the Act itself. Section 3 (2) (a) 
(5) and (c) of the Usurious Loans Act which continue to be applicable notwith- 
standing the Madras amendment makes it abundantly clear that in deciding whether 
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*the interest charged is excessive, several factors have to be taken into consideration. 
One important fact will be the risk incurred as it appeared or must be taken to have 
appeared, to the creditor at the date of the loan. In considering the question of 

isk, section 3 (2) (c) enacts that it will be material to take into account the presence 
or absence of security and the value thereof, and the financial condition of the debtor 
and the result of any previous loan transactions known to the creditor. If compound 
interest is charged, the periods at which it is calculated and the total advantage which 
may be reasonably expected to have accrued from the transaction are important 
factors. Having regard to these factors it is now necessary to deal with the facts 
of the case before us. The following facts are either admitted or beyond dispute, 
or, in any event, they appear to be clearly established on the evidence. Before the 
execution of these four mortgages by Dhanakoti Ammal to the plaintiff, there was 
a prior mortgage of 1933 for Rs. 4,000 and the interest provided was 15 per cent. 
compound with quarterly rests. Even by the date of the first of the four suit mort- 
gages a sum of Rs. 8,000 was due in respect of this prior mortgage and the amount 
must have been larger by the date of the succeeding three suit mortgages. There 
was of course security for the loan. Item 1 is a vacant site of about 8 cawnies. Items 
2 and 3 are houses and item 4 is a market situated on about 27 grounds. Ytem 5 
is a vacant site of nearly 3 acres. But the properties were situated in Kodambakkam 
on the outskirts of the city, and at the time of the loan the area was undeveloped 
though there was a prospect of development. The son of the plaintiff who gave 
evidence as P.W. 1 deposed that at the time when the first loan was advanced in 
1936 the value of a ground was about Rs. 200 and that it was an undeveloped area 
and the market was in a dilapidated condition fetching about Rs. 100 per mensem. 
It may be that today the properties are worth nearly three lakhs but that is a cir- 
cumstance which is irrelevant. The amount advanced under the four mortgages 
comes to nearly Rs. 48,000. There was already a prior mortgage in respect of which 
nearly Rs. 8,000 was due by the date of the first of the mortgages. It appears to 
us to be reasonably clear that though there was certainly security, the value of the 
security was certainly not very ample, though at the same time it cannot be said ° 
that it was markedly inadequate. It might well have appeared to the creditor 
that if a long time were to elapse before the money due under the mortgages can be 
recovered, the value of the security might not be sufficient to cover the entire 
amount which would become payable. 


There is also another fact which also must have contributed to the idea that 
the creditor was undergoing a risk in granting the loan. Admittedly there was 
litigation in respect of the properties. A brother of the mortgagor had filed a suit 
claiming that the entire property was ancestral property and the will under which 
Dhanakoti Ammal derived title to the property was invalid. That suit no doubt 
was decided against him in the trial Court as well as in the appeal. But there was 
at or about the time of the first loan a certain apprehension that a suit would be 
filed by the brother after he attained majority to set aside the decree in the prior 
suit on the ground that his next friend was negligent in the conduct of the suit. 
Eventually such a suit was filed on the Original Side of this Court, C.S. No. 7 of 
‘1937. The plaint appears to have been prepared even in December, 1936. The 
third and the fourth of the suit mortgages were certainly executed after the insti- 
tution of the suit. It may be that the suit was without much substance, but it is 
idle to completely disregard it. The suit, and before it, the apprehension that the 
suit would be instituted, must have cast a shadow on the title of the mortgagor. 

At the same time there is another feature of the mortgages to which section 3 
(2) (b) would apply, that is, in so far as it declares that if compound interest is charged, 
the periods at which it is calculated should be taken into account in considering 
whether the interest is excessive. We have no hesitation in holding that compound 
interest calculated with quarterly rests is certainly excessive. 


On a consideration of the entire evidence bearing on the point revealing the 
circumstances in which the loan transactions came into existence we hold that 15 
per cent. compound interest calculated at quarterly rests is certainly excessive. When 
arriving at this conclusion we have taken into account the following factors : 
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(1) the presence of security, ° a 


r (2) the value of the security which cannot be said to be prima facie inadequate 
an 


(3) the quarterly rests for the calculation of compound interest. 


Once we hold that the interest is execessive it follows from Explanation I 
to section 3 (1) inserted by the Madras Act VIII of 1937 that the Court must 
presume that the transaction was substantially unfair. Though this presumption 
can be rebutted by pot of special circumstances justifying the rate of interest, our 
attention was not drawn to any such special circumstances. 


The next question which arises, is what is the relief to which the appellant Dr. 
Gopala Menon is entitled ? We have already observed that it cannot be laid down 
that any interest in excess of 12 per cent. per annum simple is excessive, and that 
therefore the Court cannot grant a decree for more than at that rate. So far as 
we are aware, it has never been held that compound interest per se is usurious. The 
very fact that section 3 (2) (b) mentions only the periods at which compound in- 
terest $ charged clearly indicates that there could be compound interest calculated 
at reasonable intervals which would not be ‘ excessive’, within the meaning of 
the enactment. The plaintiff is a money-lender and presumably he would be able 
to invest the interest if paid on the due dates and earn profits therefrom. For the 
deprivation of his profits it would not be inequitable to hold that on default 
of payment of interest for a period of one year the amount due for interest should be 
treated as further principal. 


Ultimately the rate and terms of interest to be fixed by the Court when 
granting relief must of necessity be arbitrary. Taking all the circumstances into 
consideration we hold that 10 per cent. compound interest with yearly rests would 
not be excessive. The appeal is allowed to this extent and there will be a decree 
calculating interest at the rate which we have now fixed. From the date of the 
plaint the interest would be six per cent. 


We may mention ‘that though we have bcen taken through the evidence 
bearing on the subject we have purposely refrained from making any reference 
to an alleged agreement between Dr. Gopala Menon and the plaintiff relating to 
the discharge of the four mortgages because that agreement, was not acted upon, 
nor was it pressed on us by either side. Such an agreement cannot assist us in any 
manner to decide whether the rate of interest provided in the mortgages was ex- 
cessive at the time when the mortgages were executed. 


Though the point appears to have been raised before RamasWvami, J., that 
the provisions of the Usurious Loans Act cannot be availed of by a transferee of 
the equity of redemption, before us, this point was not pressed and rightly by the 
learned counsel for the plaintiff-respondent. 


In the appeal there will be no order as to costs. Time for redemption six 
months. 


R.M. Appeal allowed in part. 
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i IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
Tver. 


The Trustees of the Port of Madras .. Appellanis* 
v 


The State of Madras by Collector of Madras .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 2 (b) and section 18—Dealer—Port of Madras supp 2; 
ing water to ships calling at the Port at stipulated rates—If a dealer within the meaning of the Act and if liable 
to the sales-tax on the sale of water—Bar of suit under section 18—When applicable. 


In supplying water to the ships that call at the Port of Madras the trustees are only discharging a 
statutory duty imposed on them and are not carrying on any business with a view to make profit so 
as to make them a dealer within the meaning of section 2 Gf of the Madras General Sales Tax Act, 
1939. The bar of suit under section 18 of the Act will not apply to cases of recovery of amount illegally 
eellected as sales tax by the Authorities, 

Appeal against the decree of the Court of the Additional Judge of the City 
Civil Court, Madras, in Appeal Suit No. 62 of 1955, preferred against theedecree 
of the Court of the First Additional Judge of City Civil Court, Madras, in Original 
Suit No, 953 of 1950. : 


V. V. Raghavan and V. P, Raman, for Appellants. 


The Government Pleader (K. Veeraswamt), and G. Ramanujam, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This appeal raises a question regarding the liability of the 
Trustees of the Port of Madras to sales tax in respect of the charges levied and collect- 
ed by them for water supplied to the ships that anchor at the Madras Port. Under 
section 171 of the City Municipal Act, thé Corporation of Madras, is bound to supply 
the Port Trust with water on such terms as to payment and subject to such conditions 
of supply as shall be determined by the Council of the Corporation, subject to appeal 
to the State Government. ‘The water supplied by the Corporation is stored by the 
Port Trust authorities in tanks specially constructed for the purpose and thereafter 
utilised for the purposes of the Port. One of the purposes, for which water is utilised, 
is to supply the same to the ships that call at the Port of Madras. The Corporation 
charges the Port Trust at the rate of Rs. 4-7-0 per 1,000 gallons of water supplied by 
it. The Port Trust, in turn, charges the ships which take water on the quayside at the 
rate of Rs. 5-8-0 per 1,000 gallons. But, if the ships are outside the Harbour, water is 
supplied to them through barges, and the charge levied is at the rate of Rs. 8 per 
1,000 gallons\, During 1940-1948 there had been no levy of sales tax on the charges 
thus collected by the Port Trust, the Government having exempted the Port Trust 
from such levy. The exemption, however, was cancelled on 27th October, 1948. 
After some correspondence, the Deputy Commercial Tax Officer, Harbour Division, 
Madras, by his letter, dated 8th June, 1949, called upon the Chairman of Port Trust 
to pay tax on sale of water from ist July, 1949. The Port Trust did not accept the 
claim ; they, however, paid under protest a sum of Rs. 3,761-13-3 on the amount of 
Rs. 2,40,757 which was realised as charges for supply of water to the ships in the 
year 1948-1949. ‘Thereupon, the suit, out of which this Second Appeal arises, was 
filed by them to recover the sum of Rs. 3,745, on the ground that the levy was un- 
authorised. The respondent contested the claim and stated that the levy was proper, 
as the Port Trust was a dealer who sold goods, and was, therefore, liable to be 
assessed to salestax. They also contended that, under section 18 of the Sales Tax 
Act, a suit for recovery of the tax paid could not be instituted after a period of 6 
months from the date of the order, and that, therefore, the suit was barred. 


The learned First Additional Judge of the City Civil Court (later designated as 
the Assistant City Civil Judge) who tried the suit held that the Port Trust could not 
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be deemed to be dealers, and would, therefore, not be liable to pay a tax. But he? 
held that, as the suit was filed on the 23rd August, 1950, all payments made 

prior to a period of six months therefrom would be barred by limitation, and 

passed a decree for the payment made within the aforesaid period, namely, a sum of 

Rs. 1,554 with proportionate costs. 


The State of Madras filed an appeal to this Court against the decree and judg- 
ment of the trial Court. The Port Trust filed a memorandum of cross-objections, 
claiming that they would be entitled to recover the entire sum collected from them 
by way of sales tax by the respondent. The appr and memorandum of cross- 
objections were transferred by this Court to the City Civil Judge for disposal. 


The learned Additional City Civil Judge held that, in purchasing water from 
the Corporation and levying charges therefor, the Port Trust would be a dealer with- 
in the meaning of section 2 (b) of the Madras General Sales Tax Act, as, in his opinion 
it was not necessary that there should be an element of profit in the transaction. The 
learned Judge disagreed with the view of the trial Court on the question of limitation, 
and held that, as the entire claim was within the period limited by Article 62 of the 
Limitation Act, there would be no bar of limitation. In the view that the levy was 
authorised by the statute, the learned Judge allowed the appeal, and dismissed the 
memorandum of cross-objections. The Port Trust of Madras had, thereupon, filed 
this Second Appeal against the decree and judgment of the lower Appellate Court. 


Section 3 of the Madras General Sales Tax Act (which will be referred to as the 
Act) enacts that every dealer shall pay for each year a tax on his total turnover for 
such year. Section 2 (b) defines a dealer as “any person who carries on the business 
of buying or selling goods.” Section 2 (h) defines “sale” as “transfer of property 
in goods by one person to another in the course of trade or business for cash or 
for deferred payment or other valuable consideration....” 


To appreciate the case of the appellant, it is necessary first to ascertain the 
purpose for which the Port Trust is established, its powers and duties. The Port Trust 
Act was enacted for the proper working of the Madras Harbour by investing the 
control thereof in a body of persons, well acquainted with the affairs of the Harbour 
to whose judgment and experience the carrying out of the duties in connection with 
regulation, conservancy and improvement of the Port might be entrusted, and arming 
with adequate powers for the duties in connection with the aforesaid purpose. The 
Madras Port Trust Act is a consolidating statute. The Preamble to the Act states 
that the enactment was for the purposes of “regulation, conservancy and improvement 
of the Port of Madras.” Section 6 enacts that the duty of carrying out the provisions 
of the Act would be with the Trustees of the Port of Madras who are to form a body 
corporate, having perpetual succession and a common seal. Section 31 of the Act 
vests the properties specified in Schedule II of the enactment and all moveable pro- 
perties held by it, in the Board. The Act provides for the constitution of the Board 
of Trustees, their duties and powers. Chapter V invests the Board with power to 
execute works and perform certain services. There are also provisions in the Act, 
enabling the Board to impose and recover rates, to borrow, to expend, etc. Section 35 
enables the Board to execute such works and provide such appliances as the Board 
may determine necessary or expedient for the purposes of the Port. Such works and 
appliances may include boats, barges and other appliances necessary in connection 
with the supply of water to ships in the Port, vide section 36 (9). Section 39 prescribes 
that the Board shall provide all reasonable facilities, and shall have power to under- 
take the services enumerated therein. Section 42 enables the Board to have a scale 
of rates at which and a statement of the conditions under which any of the services 
specified in the section shall be performed, and clause (e) relates to services, like sup- 
plying a ship with water. Under section 45, the Board has power to increase the 
rates to cover deficiency of revenue. Section 56 gives a power to the Board of 
Trustees to sell the goods in its custody for any rates due to it or in respect of any lien 
it might have. Section 60 enables the Board to apply for the distraint of a vessel 
which defaults in the payment of rates, charges or penalties. Sections 74 and 74-A 
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sauthorise the Board to spend the rent, income and other proceeds of any property on 
objects specified therein, and also to establish reserve fund. 


From the provisions set out above, it is clear that the constitution of the Board 
and its powers are for the working the provisions of the Madras Port Trust Act in 
regard to regulation, conservancy and improvement of the Port of Madras, and that 
it is not conceived as a commercial body for making profit by sale of goods. The 
provisions, to which we have made reference, no doubt, authorise the levy of certain 
rates and charges by the Board. These charges are for the services rendered, and 
notwithstanding the fact that the Board could increase the ane so as to balance its 
budget, it cannot be held that the Board is constituted a trading corporation or is 
one authorised to carry on the business of buying and selling goods. 


On behalf of the appellant, it was contended that water could never be the sub- 
ject-matter of a sale, as it would not be goods within the meaning of the Act or the 
Sale of Goods Act. Reliance was placed for this contention in a passage contained 
in Mulla’s commentary on the Sale of Goods Act, at page 13, and to the observa- 
tions in Rash Behari v. Emperor!. It is unnecessary, however, to consider whether the 

` authorities referred to above had in view only running water or water impeunded 
and reduced to a person’s possession as well. 


Under the Act, it is not the sale by any person that is rendered liable to tax. The 
sale should be by a dealer as defined in the Act, one who buys and sells goods with the 
object or intention of making a profit, whether the object has ultimately been achieved 
or not. InGannon Dunkerley and Company (Madras) Lid. v. State of Madras?, the assessee 
which was carrying on business as Engineering contractors, supplied foodgrains to its 
employees and recovered the cost of the goods supplied by debiting the same against 
the wages earned by them. It was found that there was no element of profit in the 
transaction and the scheme of supplying foodgrains was an ameliorative one, not 
intended as a business. A Division Bench of this Court, to which one of us was a 
party, held that the word, ‘business’, employed in the definition of a dealer in 
section 2 (6) was used in the sense of buying and selling goods with a view to earn 
profits and should be understood in a commercial sense. The view that there 
should be a profit motive in order that a person carrying on the business might be 
termed a dealer coming with in the scope of the Act was reiterated in Sree Meenakshi 
Mills Ltd. v. State of Madras?, where a spinning mill. which ran a canteen for the 
benefit of its employees was held not to be a dealer so as to be liable to sales tax. 
The question was again considered and the view taken in the Gannon Dunkerley Case®, 
was upheld by the decision of another Bench of this Court in Deputy Commercial Tax 
Officer v. Cosmopolitan Club*. Balakrishna Ayyar, J., observed at page 16 :— 

“ After the examination of the language of the statute and the authorities we are clear in our 


minds that only commercial activities whose goal is profit whether that goal be reached or not are 
caught by the definition ”. 


In supplying water to the ships that call at the Port of Madras, the Trustees of 
the Port Trust are only discharging a statutory duty imposed upon them by the Act, 
and it cannot be held that they are doing any business so as to make them a dealer 
within the terms of section 2 (b) of the Madras General Sales Tax Act. No profit 
motive could be implied in the levy of charges for the water supplied to the ships. In 
the present case it is implicit in the finding of the lower Court, that there was no 
actual profit ; even if it were to be found that there was a profit, we are of opinion 
that the obligation to supply water and right to charge therefor the ships which take 
the water was by virtue of a statute, whose object was to regulate the working of the 
Port at Madras and not to establish a profit-earning business. The provisions of 
section 42 (¢) show that the levy of charges in respect of water supplied is for services 
rendered. On behalf of the respondent reference was made to the provisions of séc- 
tion 45, which invest a power in the Board of Trustees to increase the rates to the 
extent specified in the section : it was argued that the provisions of the section con- 
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templated a profit being made, to enable the balancing of the budget of the Port Trust, 
and that, therefore, the object of the levy could notbe held tobe free from profit motive. 
We cannot, however, agree with the contention. The supply of water to a ship is a 
service to be rendered by the Port. Sections 42 to 44-A clearly indicate that the rates 
levied are for services rendered. Even assuming that the power granted under 
section 45 would enable the trustees to levy a fee higher than what it could cost them 
to render the services, with the object of raising funds for meeting the expenditure 
on other objects, still the levy would not amount to an attempt to make a profit. 
The statute has prescribed the conditions and limits within which the increase in the 
rates could be made and this would indicate that a limited power is delegated to a 
local authority to levy a fee for a specified purpose. 


But there may be cases where a statutory Corporation is allowed to carry on 
business with a profit motive. In such a case, though the rights and duties are 
defined by the statute, the Corporation would be a dealer liable to be taxed on its 
sales or purchases. An instance in point is the case reported in India Coffee Board v. 
State of Madras+, where it was held that the Coffee Board would be liable to pay sales 
tax og its turnover. The India Coffee Board was constituted by the Coffee Market 
Expansion Act, 1942, with a view to pool the cotfee grown by the producers, sell the 
gameat a profit and distribute the proceeds to the growers. Under the provisions of 
the Act, the Coffee Board became the owner of the goods, as soon as the coffee grown 
by the individual producers were surrendered to the pool, and the Board sold the 
goods for a profit at the best possible price. The entire profits earned, except to the 
small extent which could with the sanction of the Central Government be diverted to 
the general fund, were distributed to the producers. It was held that the Coffee 
Board would be a dealer within the scope of the definition in section 2 (b) of the Act. 
That decision accepted the principle that in order to constitute a business within the 
meaning of section 2 (b) of the Act there should be a profit earning motive ; but it was 
not necessary that it should have the intention of appropriating the profits to itself ; 
the motive to earn profit would be there even if such profits were to be distributed 
to the persons for whose benefit the statutory Corporation was constituted. 

The Port Trust Act does not constitute the Board of Trustees of the Port Trust 
for the purpose of carrying on any business in buying and selling with a view to make 
a profit. There would, therefore, be no liability on their part to pay sales tax on the 
charges collected in respect of the water supplied by it to the ships. ‘The view of the 
lower Court on this point cannot, therefore, be sustained. 

But on the other question, namely, the scope of section 18 of the General Sales 
Tax Act, we agree with the lower Court that the provisions of the section would not 
be applicable to suits for recovery of amount illegally collected as sales tax, and that 
the rule of limitation applicable therefor is that contained in Article 62 of the Limita- 
tion Act. Vide State of Madras v. Abdul Kader®. The appellant would, therefore, 
be entitled to a decree for the entire amount claimed. The appeal will be allowed 
with costs throughout. 


R.M. SENEN Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
Sakthi alias Thayammal .. Appellant* 
a. 
Kuppathammal and another : .. Respondents. 


Guardians and Wards Act (VIH of 1890), sections 29 and 31—Permission to sell minor’s property—Consi- 
dsration—Evident advantage to the ward—Sale of cultivable land belonging to minor in anticipation of land ceiling 
lagislation—If permissible. 


In considermg whether the permission sought for by a guardian for sale of the ward’s property 
should be granted or not a broad view must be taken of the concept of what is a measure to the benefit 
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Æ the estate of the minor. Though it is not possible to lay down any hard and fast rule as to the factors 
which a Court could take judicial notice of m deciding what a prudent man would do, still where 
it is clear that the policy of the Government was to impose a ceiling on land holding and that legislation 
in that regard was imminent and surplus lands taken over may not be given adequate compensation 
on the basis of the present market value, it is certainly open to the guardan, as a prudent man would 
do in his affairs, to dispose of the surplus lands at the best possible rate. Such a move is not opposed 
to public policy and the Court will be justified in grantmg permission to sell such surplus lands as 
may be found necessary as it will be for the benefit of the minor. 

Appeal against the Order of the District Court of Coimbatore, dated 5th 


December, 1959 and made in I.A. No. 1289 of 1959, in O.P. No. 67 of 1953. 
R. Gopalaswami Ayyangar, and S. Ramalingam, for Appellant. 
The Advocate-General (V. K. Tiruwenkatachari) and V. Ratnam, for Respondents, 


The Court delivered the following 

Jupement.—This Civil Miscellaneous Appeal raises a question of great contem- 
porary significance and some legal interest, though the facts themselves are extremely 
simple. ‘The facts are that in I.A. No. 1289 of 1959 in O.P. No. 67 of 1953 on the file 
of the learned District Judge of Coimbatore, the presentappellant (the propertygguar- 
dian of a minor) sought, under section 29 of the Guardians and Wards Act (VIII of 
1890), for permission to sell 55 standard acres of the lands belonging to the minor. 
The legal principles which are applicable to the matter are clear, and not in dispute. 
The interest of this case arises, not from any difficulty with regard to the interpreta - 
tion of the sections of law, but from the peculiar and exceptional grounds upon which 
necessity for alienation was sought to be based. Section 31 of the same Act lays 
down that such permission ought not to be granted by the Court “except in the case 
of necessity or for an evident advantage to the ward.” Section 31, sub-sections (2) 
and (3) relate to the requirements that the order granting the permission should 
recite the necessity or advantage, and that conditions of special kinds may be 
attached to the permission of Court, at its discretion. We may conveniently 
note two other sections of the Act here. Section 27 lays down that a guardian of the 
property of the ward, 

“igs bound to deal therewith as carefully as a man of ordinary prudence would deal with it if it 
were his own, and subject to the provisions of this Chapter, he may do all acts which are reasonable 
and proper for the realisation, protection or benefit of the property ”. 

In other words, the guardian certainly has the power to alienate the property of the 
minor, if the conditions of prudence or necessity or benefit to the estate requires 
such alienation. Again, it is laid down under section go that 


“a dis of immovable property by a guardian in contravention of either of the two last 
foregoing sections (28 and 29) 1s voidable at the instance of any other person affected thereby ”. 


In other words, the transaction is only voidable and not void, and there is no dispute 
that the Court should therefore grant the permission under section 29, if the proposal 
satisfies the test under section 31 (1) of “necessity or for an evident advantage to the 
ward.’ . 

In the present context, the property guardian (the appellant) filed this petition 
because of an impending piece of legislation fixing a ceiling upon the possession of 
landed property by any single individual in the State. Here, the facts are not in 
dispute that a declaration of the intentions of Government in this regard was made 
upon the floor of the Legislature, and that it was generally publicised that this land 
reform was imminent, and that the ceiling would be fixed at 30 standard acres or so. 
Further, the appellant had adequate grounds for the belief that compensation might 
be awarded only at Rs. 1,000 per acre for the lands taken over by Government, this 
amount also being distributed in payment over a period of years. 


The appellant submitted to Court that the lands of the minor above this ceiling, 
consisting of both nanja and punja could be sold at current market value for Rs. 3,000 
to Rs. 5,000 per acre. If this was not immediately done, the estate of the minor 
would suffer great injury if the land reform legislation were enacted, and the surplus 
of the estate above 30 acres or so taken away by Government, at the anticipated 
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rates of compensation. This was, in brief, the broad grounds of the.proposal. If 
appears to be indisputable that other persons owning such lands, who were sui juris 
and who could thus take effective action without formal Court proccedings, were 
actually engaged in reducing the sizes of their estates by sales, in conformity with the 
anticipated law. 


In a brief order, the learned District Judge dismissed this application. He gave 
two grounds, therefor. The first was that “nothing definite is known about the anti- 
cipated legislation.” The second was that the avowed object appeared to him to be to 
get over the legislation, which might even amount to contravention of a public 
policy, The learned District Judge added : “ No Court can countenance such a 
proposal”, The petition was dismissed with these observations. 


I think that very little discussion is needed to show that the reasoning of the 
learned District Judge is fallacious, and that both grounds given by him for refusal of 
the permission are unsustainable. Firstly, it appears to be indisputable that this 
legislation is impending or imminent, and that its broad outlines at least have been 
publicly declared by the authorities of Government at the highest level. The learned 
Advoc&te-General for the respondents (the other relatives of the minor) who opposed 
the proposal, expressly concedes this. It is also not disputed before me that the ceiling 
is likely to be fixed at about 30 acres per individual, as far as the existing declara- 
tions of policy permit us to make a forecast at all. An argument is possible that, even 
so, it cannot be said that the immediate sales of the surplus extents of the estate, which 
would more or less be forced sales at current market value, are likely to be of great 
advantage to the minor, because, in any event, the State will pay compensation for 
the lands taken over. But this argument does not stand scrutiny. My attention has 
been drawn, not merely to certain passages in “The Indian Land Problem and 
Legislation” by G.D. Patel (1954 Edition, p. 508) setting forth this particular scheme 
of land reform, together with the ceilings proposed in respect of different States, but 
also, to what is surely more authoritative, paragraph 42 at page 197 of the “Second 
Five, Year Plan ” (Government of India, 1956) giving the principles on which com- 
pensation is to be assessed in such matters. Actually, the learned Advocate-General 
has conceded that though the Land Reform Bill has not been introduced in Madras 
State, drafts of similar Bills introduced in other States are available at the moment. 
According to the authoritative statement of the principles upon which compensation 
may be paid, it might either be specified amounts related to different clauses of land, 
or in terms of a multiple of land revenue, or in some other manner. In brief, it may 
not necessarily approximate to market value at all. Again, it seems to be indisputa- 
ble that such compensation will not be justiciable because of Article 31-A of the Cons- 
titution. We find that the Select Committee omitted the reference to ‘agricultural 
holdings’ with regard to the amendment Bill introduced in Parliament on goth 
December, 1954, on the ground that this was unnecessary because the further amend- 
ment proposed would place questions as to the adequacy of compensation outside 
judicial review. Consequently, the following inferences are undeniable, and well 
established. Firstly, the reform itself is imminent, probably fixing a ceiling of about 
30 acres, and, secondly, the compensation may be nowhere near the market value of 
Rs. 3,000 to Rs. 5,000 per acre, which is the rate alleged ; it may be on a quite diffe- 
rent basis altogether, and while it may quite probably be Rs. 1,000 an acre, the 
actual rate proposed in certain declarations of Government, it will not be subject to 
judicial review. 

In brief, these facts clearly s that it is greatly to the benefit of the estate of 
the minor that the surplus lands Should be now sold and the income realised and 
invested in other forms, such as cash securities, etc. A broad view must be taken 
of the concept of what is a measure to the benefit of the estate of the minor. It is 
sufficient here to refer to the expositions in Hanuman Prasad’s caset, in Palaniappa v. 
Delvasikamani Pandara Sannadhi* and in Jagatnarain v. Mathuradas.® 


1, 1856) 6 M.I.A. 393 at 423-24. I.L.R. 40 Mad. 709 a t718 (P G.). 
2. (1917) 33 M.LJ. 1: L.R. 44 LA. 147: . 3- (1928) LL.R. 50 All. 969. 
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* There is, therefore, no doubt whatever that the permission sought was upon 
justifiable ground, that it related to an event at least as most events which would 
impel a prudent man to take immediate action to preserve his estate from injury, or to 
retain some benefits with regard to it, and that the suggested sales were justified by 
benefit to the minor in a very real sense. Obviously, there cannot be any hard and 
fast rule laid down in all such matters, of the material which a Court would take 
judicial notice of, in judging benefit. But, certainly, in the present instance, there is 
material of an objective and authoritative nature which would justify the Court in 
considering the proposed land reform fixing a ceiling, and the probable trend of 
compensation, as reasonably certain. 


The argument of the learned District Judge that this is opposed to the spirit of 
the legislation, and amounts to some kind of circumvention of the law, is clearly 
based on a misconception. - On the contrary, the sales, by private owners of land, 
of surplus areas over the probable ceiling are, by themselves, an effective instrumen- 
tation of the reform. This is a mode by which a more equitable distribution of landed 
property is effected, even before the enactment itself comes into force. Hadit been 
otherwise, the State would have declared prohibition similar to a moratorium upon 
sales of land, which it has advisedly refrained from. To anticipate a law, and to take 
certain measures dictated by prudence, which are legally permitted, is not at all 
in contravention of public policy. 


Upon this aspect of ths case alone, which is a matter of contemporary significance 
and legal interest, I have not been able to find any precedents in this country. But, 
there is a very interesting decision reported in Morgan v. Tata and Lyle Limited, which 
involved the judicial consideration of a very similar situation. The sugar industry 
was proposed to be nationalised, and legislation was Imminent. A company engaged 
in sugar-refining incurred expenses in propaganda to oppose the threatened nationali- 
sation. The question was whether these expenses could be considered as money 
laid out for purposes of the company’s trade, and an admisible deduction from profits 
for income-tax purposes. The Law Lords held that the object of the expenditure 
being to preserve the assets of the company from seizure, and so to enable it to carry on 
it could be properly claimed as an admissible deduction from profits for income-tax 
purposes. In other words, the question cannot be judged upon the plane of the ethics 
of nationalisation at all. It ought to be judged from the standpoint of the company, 
so long as the expenditure was neither illegal nor in contravention of public policy, 
In the present case also, I think it is clear that the question ought to be judged from 
. the standpoint of benefit to the estate of the minor. As I have already emphasised, 
there is nothing illegal nor opposed to public policy in the sale, by a landlord, of sur- 
plus extents of land, in anticipation of a land ceiling reform. 


Consequently, I allow the Civil Miscellaneous Appeal to the extent of holding 
that the permission should be granted in the case, setting aside the order of the learn- 
ed District Judge. The petition itself is remitted to the Court below for further dis- 
posal, in the light of these observations. The particulars of the precise extents of 
nanja and punja to be now sold, the rates at which, and the purchasers to whom, the 
sales should be effected by the property guardian and further the conditions to be 
attached to the permission under section 31, are all matters to be worked out by the 
lower Court after hearing all the parties concerned. But this must be done expedi- 
tiously, for, otherwise, the purpose of the permission will be frustrated. Under the 
circumstances, I direct the parties to bear their own costs. ` 


R.M. è Appeal allowed. 


a m e LLL 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. f 
PRESENT :—MR. JUSTICE SUBRAHMANYAM. 
M. KN. N. Kannappa Chettiar 7 .. Appellant* 
0. 
S.P.P; Srinivasan Chettiar and another .. Respondents. 


Civil Procedure Code (V of 1908), section 151—JInherent powers—Decree-holder bidding and setting off 
under Order 21, rule 72—Decree scaled down on appeal—Confirmation of sale wn ignorance of the scaling down 
in appeal—Confirmation of sale tllegal—Order 21, rile ga—Applicabiltty. 

The decree-holder, under Order 21, rule 72, Civil Procedure Code, bid and purchased the 
property of the judgment-debtor and set-off the purchase moncy against the amount due under the 
decree pending appeal. The decree was modifed in app and the amount due under the 
decree as scaled down under Madras Act IV of 1938 was very much below the purchase money. 
In ignorance of the fact that the decree debt had been scaled down the Court confirmed the sale and 
recorded part satisfaction. The judgment-debtor filed an application under sections 47, 144 and 
151 to set aside the sale and to order re-delivery. i 

Held, the Court in the exercise of the powers conferred by section 151, Civil Procedure Codec, 
can dedre that the order of confirmation of sale was illegal. A 

Any relief which the judgment-debtor may seek by reason of scaling down subsequent to confir- 
mation would have to be sought on the basis of a sale which was duly confirmed and under which 
title had passed to the purchaser. The position is different if the arder scaling down the debt to a 
level below the purchase money is passed before the confirmation of the sale. The sale cannot be 
confirmed unless the difference between the amount that has been set-off and the amount that is 
due under the decree is deposited by the decrce-holder-purchaser into Court. 


Rules 89 to 92 of Order 21, Civil Procedure Code, proceed on the basis that the purchase money 
is deposited in Court and where that is not done the basis of these rules goes and there can be no 
confirmation under rule 92. ‘ 


Appeal against the order of the District Court of Ramanathapuram at Madurai, 
dated 7th September, 1957 and made in A.S. No. 57 of 1957 preferred against the 
Order of the Court of the Subordinate Judge of Sivaganga in E.A. No. 50 of 1956 
in E.P. No. 116 of 1951 in O.S. No. 4 of 1942. 


R. Gopalaswami Ayyangar, for Appellant. 
M. Natesan, for Respondents. 


The Court delivered the following 


JupomMENnT.—The defendant-judgment-debtor in O.S. No. 4 of 1942 on the file 
of the Subordinate Judge, Sivaganga, was the appellant in the lower Appellate 
Court and is the appellant in this appeal. 


One Panchaksharam Chettiar obtained a decree on 25th September, 19429 
against the appellant’s father for recovery of Rs. 3,300 odd in O.S. No. 4 of 1942 on 
the file of the Subordinate Judge, Sivaganga. The appellant’s brother filed I.A. No. 
18 of 1950 on 14th September, 1949, under section 19 of Madras Act IV of 1938 to 
have the debt scaled down. An order was passed in that application on ggth August, 
1950, scaling down the debt to Rs. 2,100 odd. The appellant’s brother preferred an 
appeal A.S. No. 3 of 1951 to the District Judge, Ramanathapuram, praying that the 
debt be scaled down to a lower figure. The District Judge passed an order on 20th 
August, 1951, not refusing merely the further scaling down that was prayed for, but 
disallowing altogether the appellant’s claim to scaling down. He declared that the 
amount payable by the appellant and his brother under the decree was the amount 
due on the decree, dated 25th September, 1942, in accordance with its apparent tenor. 
That was a wholly wrong order to make because the respondents, the legal represen- 
tatives of Panchaksharam Chettiar, who had obtained the decree, had themselves not 
appealed from the order passed by the Subordinate Judge scaling down the debt to 
Rs. 2,100 odd. The District Judge had either to accede to the request of the appel- 
lants’s brother to have the debt scaled down further or to dismiss the appeal thereby 





th December, 1959. 


*AA.A.O. No. 25 of 1958. 5 
(14th Agrahayana, 1881—-Saka). 


94 THE MADRAS LAW JOURNAL REPORTS. [1960 
maintaining the debt at the level to which it had been scaled down by the 
Subordinate Judge in I.A. No. 18 of 1950. Against the Order of the District Judge, 
the appellant’s brother preferred C.M.S. A. No. 29 of 1952 on the file of this Gourt 


On 26th October, 1951, that is about two months after the District Judge’s order, 
dated goth August, 1951, in A.S. No. 3 of 1951, the respondent filed E. P. No. 116 of 
195! for sale of the residential house of the appellant and his brother to recover Rs. 
5,200 odd due on the decreedated 25th September, 1942. In C.M.S.A. No. 29 of 
1952 the appellant’s brother applied for stay of execution, but he was not able to fur- 
nish the security required. The execution proceedings in E.P. No. 116 of 1951 pro- 
ceeded to the stage of sale. The 2nd respondent had obtained permission to bid at 
the sale and set-off the amount due on the decree. The and respondent purchased the 
property at the Court sale held on goth October, 1953, for Rs. 4,500. Since the 
amount recoverable on the decree as it stood on that date was over Rs. 5,0do, the 
and respondent set-off the purchase money against a part of the decree debt ea ta 
only poundage. Confirmation of the sale was delayed by reason of proceedings 
which need not be set out here. While the sale was pending confirmation, C.M.S. 
A. No. 29 of 1952, which had been filed by the appellant’s brother against tlte order 
of the District Judge, Ramanathapuram, in A.S. No. 3 of 1951, was allowed by this 
Court on ryth January, 1955 and the debt was scaled down to the level at which it 
stood, namely, Rs. 2,100 odd, under the order passed by the Subordinate Judge on 
29th August, 1950 in I.A. No. 18 of 1950. The decree-holders did not report to 
the executing Court that the debt had been so scaled down. Inthe belief that a - 
sum in excess of Rs. 4,500 continued to remain due on the decree, the executing Court 
passed an order on 24th September, 1955, confirming the sale and recording part 
satisfaction of the decree to the extent of Rs. 4,500: In due course, a sale certificate 
was issued and, in pursuance of the sale certificate, the decree-holders-purchasers 
took delivery of the property on 8th October, 1955. On 28th January, 1956, the 
appellant filed the application which has given rise to this appeal under sections 47, 
144 and 151, Civil Procedure Code, praying that the sale which had been held in E.P. 
No. 116 of 1951 be set aside, that the property be rcdelivered to the appellant and 
that he be permitted to pay the decree amount in instalmentsas provided by Act I of 
1955. The application was dismissed by the lower Courts. The appellant has hence 
preferred this appeal. 


On 20th October, 1953, the date on which the sale was held, the amount reco- 
verable on the decree exceeded Rs, 5,000. Even according to the appellant’s case, an 
amount in excess of Rs. 1,500 was payable. Since the amount payable was not paid 
_ and there was no stay of exccution, the sale had necessarily to be held. The decree- 

holders took the necessary steps for such sale and the sale which was held by the 
Court was legal. (Please see Kuppa Sankara Sasiri v. Kakumanu Varaprasad).+ 


The 2nd respondent had obtained permission under Order 21, rule 72, to bid for 
and purchase the property and to set-off the purchase money against the amount due 
under the decree. The respondent’s bid for Rs. 4,500 was the highest and the pro- 
perty was sold to the and respondent. Since the amount due under the decree was 
in excess of Rs. 4,500, she set-off the purchase money against that part of the decree 
amount and paid only poundage. But confirmation of the sale was delayed until 
September, 1955. On 17th January, 1955., this Court had passed an order in C.M.A. 
No.29 of 1952 restoring the order passed by the Subordinate Judge on 2gth August, 
1950 and scaling down the debt to a sum far below the sum of Rs. 4,500 for which 
the and respondent had purchased the property at the Court sale. The decree- 
holders did not bring it to the notice of the Court that the decree debt had been scaled 
down and that the purchase money exceeded the amount payable on the decree. 
In ignorance of the fact that the decree debt had been scaled down, the Court passed 
an order on 24th September, 1955 confirming the sale and recording part satisfaction 
as to Rs. 4,500. Ifthe Court had known the facts relating to scaling down of the 
decree, the Court could not, on that date, have recorded part satisfaction to the extent 
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of Rs. 4,500 of the decree on which very much less was due and wouk not have ” 
passed an order confirming the sale, unless the difference between the purchase 
money and the amount due on the decree had been deposited in Court. The 
point is whether the order of confirmation is legal. 


That point is not covered by Kuppa Sankar Sastri v. Kakumanu Varaprasad®, be- 
cause, in that case, the order scaling down the decree debt was passed after the confir- 
mation of the sale. In this case, if the decree debt had not been scaled down prior— 
indeed 8 months prior—to the order of confirmation, the order of confirmation would 
be legal. Any further relief which the judgment-debtor might seek by reason of scal- 
ing down subsequent to confirmation would have to be sought on the basis of a sale 
which was duly confirmed and under which title had passed to the purchaser. 
The position is different if the order scaling down the debt toa level below the 
purchase money is passed before the confirmation of sale. x 

Order 21, rule 72, enacts : 

“ (1) No holder of a decree in execution of which property is sold shall, without the express 
permission of the Court, bid for or purchase the property. 

(2# Where a decree-holder purchases with such permission, the purchase money and the amout 
due on the decree may, subject to the provisions of section 73, be set-off against one another, and 
the Court executing the decree shall enter up satisfaction of the decree in whole or in part accordingly ” 
Sub-rule (2) of rule 72 lays the obligation on the Court to enter up satisfaction of the 
decree up to the amount of the purchase money which has been set-off. Such an 
order entering up satisfaction can be passed only on the date on which the sale is 
confirmed, because until the sale is confirmed, the decree-holder does not get title to 
the property (although when once the sale is confirmed title relates back to date of 
sale) and, therefore, until the sale is confirmed and he obtains title, his decree cannot 
be recorded as satisfied to the extent of the amount set-off. If, on the date on which 
the sale has to be confirmed, theamountthat has been set-off is in excess of the amount 
due on the decree, satisfaction of the decree upto the amount set-off cannot be record- 
ed. It follows that the sale itself cannot be confirmed unless the difference between 
the amount that has been set-off and the amount that is due on the decree is deposited 
by the decree-holder-purchaser into Court. That is because no purchaser at a 
Court sale is entitled to have his sale confirmed until the judgment-debtor is paid the 
price in full. Payment is usually by appropriation in satisfaction of the debt due to the 
decree-holder in execution of whose decree the property was sold and of other decree- 
holders if any, who have obtained orders of rateable distribution and realisation 
of the value for payment to the judgment-debtor or other persons entitled to receive 
the money by reason of transfers made by him. In a Court sale, there can 
be no purchase on credit. In a case where the amount due on a decree is varied to 
the judgment-debtor’s advantage after the Court sale in execution of the decree and 
theamountas thus variedis less than the purchase money in a case in which the decree- 
holderpurchasestheproperty at the Court sale andsets-off the purchase money against 
the amount due to him, the sale cannot be confirmed unless the decree-holder 
invites the attention of the Court to the alteration made in the decree and deposits 
the difference between the purchase money and the amount recoverable under the 
decree as altered. The obligation lies on the Court to ensure that degree of justice to 
judgment-debtors whose properties are sold through Court by reason of their in- 
ability to pay their decree debt. That relief; judgment-debtors are entitled to under 
section 151, Civil Procedure Code. 


The respondent’s learned counsel contends that the salewas bound to be confirmed 
under Order 21, rule 92, in the absence of any application being made under Order 
21, rule 8g, rule go or rule gt. But those Rules, namely, rules 89, go, gi and g2, 
proceed on the basis that the purchase money has been deposited in Court subject to 
the proviso that where the purchase money is duly set-off, being equal to or less than 
the decree amount, the purchase money would be deemed to be deposited in Court. 
Where the purchase money is not so deposited, the basis of those rules disappears 
and there can be no confirmation under Order 21, rule g2. 
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E I hold that the order confirming the sale passed by the Subordinate Judge on 
24th September, 1955 and recording part satisfactions as to Rs. 4,500 was illegal. 
That order is hereby set aside. The appeal is allowed to that extent. The Subor- 
dinate Judge will restore the E.P. to his file and will proceed to deal with it from the 
stage reached immediately before the order confirming the sale and recording part 
satisfaction was made. He will call on the decree-holders and judgment-debtors to 
file statements of the amount recoverable by the decree-holders under the decree as 
amended and ascertain such amount and will call upon the decree-holders to deposit 
in Court within a time to be specified the difference between the purchase money 
and the amount recoverable on the basis of the amended decree on the date of the 
sale. If the amount is deposited within the time allowed, the sale will be confirmed. 
If the amount is not so deposited, the sale will be set aside and a fresh sale will be 
ordered. Since the order confirming the sale is set aside, the judgment-debtor 
becomes entitled to re-delivery of the property, pending fresh order of confirmation. 
Such re-delivery will be effected on his paying the requisite fees. The appellant will 
have his costs in all these proceedings, viz., in E.A. No. 50 of 1956, :A.S. No. 57 of 1957, 
and in this appeal. ‘The respondents will be entitled to recover in the execution 
petition full costs of execution inclusive of the costs of sale and poundage. 


No leave. 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
. Present :—Mr. Justice RAJAGOPALAN AND Mr. JusTIcE RaMAGHANDRA 
YER. 
Muniyammal, Proprietrix, Sarojini Bus Service, Krishnagiri, ° 
Salem District .. Petttioner* 
D. 


The III Additional Income-tax Officer, Salem and another .. Respondents. 


Incoms-tax Act (XI of 1922), section 54——Scope of —Certified copies of Incoms-tax returns required by contestin 
heirs of a deceased assessee— could be granted. m gee s 

Subject to the exceptions recognised in section 54 (3) of the Income-tax Act, the prohibition 

inst disclosure of the statements made by an assessee is absolute and is intended for the benefit 

of the assessee. The assessee may, if he so chooses, waive the privilege conferied and there is nothing 
prohibiting an assessee from producing his returns in any Court. An assessee is entitled to inspect 
and obtain copies of his own returns and persons on whose behalf returns are submitted, as in case 
of partnerships or Hindu undivided family, would also be entitled to inspect and obtain copies of 
such returns. ~ 7 

But this rule will not apply to the case of the legal representatives of a deceased assessee. Where 
an assessee dies leaving more than one legal representative, the estate of the deceased will be 1eprescnied 
by all of them and as such all of them should concur in applying for inspection or certified copies of 
the statements made by the assessee to the _Income-tax cer. No such inspection or copy could be 
given at the instance of one of taen Alone Nor could it Boag that there is any vested right in any 
legal representative to inspect the document as the right of inspection is only a privll confi 
on the assessee personally and it is not a transferable or heritable right. eta oer ae 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of prohibition or any other appropriate writ, order or direc- 
tion as the Court deems fit prohibiting the 1st Respondent from granting certified 
copies of the Income-tax assessment orders or other records relating to the Income- 
tax assessments of the late G. V. Rangaswami Naidu in F. No. 1675 on the file of 
the first Respondent herein to Kuppammal, Respondent 2 herein. 


K. Srinivasan, R. Narayanan and A. Devanathan, for Petitioner. 


C. S. Rama Rao Sohib, Special Counsel for Income-tax on behalf of ist 


Respondent, T. Ramaprasada Rao, for Messrs. John and Row, and S. K. Damodaram, 
for 2nd Respondent. 





* W.P. No. 753 of 1958. ` 6th January, 1960. 
(16th day of iy 1881- Saka), 


tij MUNIAMMAL b. it ÀDDÈ. 1.7.0. (Ramachandra Iyer, J). ` oy 
The Judgment of the Court was delivered by ° g 


Ramachandra Iyer, J.—This is a petition under Article 226 of the Constitution 
for the issue of a writ of prohibition or other appropriate writ, prohibiting the ist 
respondent from granting to the 2nd respondent certified copies of income-tax 
assessment orders or other records relating to the income-tax assessment of one G. V. 
Rangasami Naidu. 


G. V. Rangasami Naidu was an income-tax assessee who was running a bus 
service in Dowlatabad, Krishnagiri, Salem District. He died intestate on 21st 
October, 1956, leaving behind him his heirs, the first petitioner, his widow, a minor 
daughter, and the 2nd respondent, his mother. The widow entered into possession 
of the estate. She put herself forward as the proprietrix of the bus service, and she 
submitted returns to the income-tax authorities for the assessment years, 1956-57 
and 1957-58. She was assessed to tax on the basis of the returns: the taxes have 
also been paid. 


‘Phe 2nd respondent filed O.S. No. 3 of 1957 in the Court of the Subordinate 
Judge of Salem against the petitioner and her daughter, claiming partition of the 
estate left by her son, Rangasami Naidu. The bus service was one of the items 
of properties, in respect of which partition was claimed. With a view to establish 
. her title to the properties, she applied, on 6th September, 1957, to the 1st respondent 

for the grant of certified copies of the income-tax returns filed by G. V. Rangasami 
Naidu and also the assessment orders thereon for the years 1951-52 to 1956-57. 
The petitioner does not want that the 2nd respondent should obtain the copies, and 
she has applied for the issue of a writ by this Court to prevent the Ist respondent 
from granting the copies. 


The case for the petitioner is that she is the sole legal representative of the 
deceased, treated at any rate as such by the income-tax authorities, and that, there- 
fore, the grant of the copies to the 2nd respondent would contravene the provisions 
of section 54 of the Indian Income-tax Act. ‘That position is denied by the 2nd res- 
pondent. She claims that she is also one of the legal representatives of the deceased, 
Rangasami Naidu, being entitled to a share of the assets left by him, and that she, 
representing the estate of the deceased, would be entitled to the copies applied for. 
It is contended on her behalf that section 54 confers only a privilege on the assessee 
to treat the documents referred to therein as confidential, a privilege which could 
be waived by him, and she, standing in the shoes of the deceased, could exercise 
the same power, apply for the copies, obtain them and produce the same as evidence 
in the partition suit. In support of that contention, reliance was placed on the de- 
cision in Rama Rao v. Venkataramayya', where it was held that a profit and loss state- 
ment and one showing details of net income filed by an assessee in support of his 
return were public documents which could be proved by the production of cer- 
tified copies, and that section 54 of the Indian Income-tax Act did not make the 
issue of a certified copy of income-tax return to an assessee illegal. It was also held 
that the assessee was not bound to treat the documents as confidential. In Emperor v. 
Osman Chotani?, it was held that section 54 did not expressly enact that the documents 
referred to therein were inadmissible, but only provided that such documents, should 
be treated as confidential ; and that no Court could-require a public servant to 
produce the same, but as the documents should be treated as confidential only in 
the hands of the Income-tax Officer, and not in the hands of other persons, it was 
open to an assessee to disclose the contents of the documents. A similar view was 
expressed in Suraj Narain v. Fhabbu Lal’. In Buchibai v. Nagpur Universtiy’, the widow ' 
of a deceased assessee applied for and obtained certified copies of the statements 
made by the assessee to the income-tax authorities. The principal question de- 
cided was that it was open to the assessee to produce or allow production of those 
documents in Court. The right of the assessee to waive the objection for the pro- 
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(J 
duction of the income-tax statements was held to inhere in his own widow, who, in 
that case, was the representative of his estate. 


The decisions referred to above were not directly concerned with the question 
that has been raised in the present case, namely, in what circumstances certified 
copies of the statements could be given by the income-tax authorities after the assessee 
had died, and when there was a dispute between his heirs. 


In terms, section 54 prohibits a disclosure by the officials of the Income-tax 
Department. A Court cannot require the documents mentioned in section 54 to 
be produced. Section 54, which, so far as it is relevant for the purpose of the pre- 
sent case, runs as follows :— 

“54. (1) All | particulars contained in any statement made, return furnished or accounts or 
documents produced under the provisions of this Act, or in any evidence given, or affidavit or deposi- 
tion made, in the course of any proceedings under this Act other than proceedings under this chapter, 
or ın any record of any assessment proccedtig, or any proceeding relating to the recovery of a demand, 
prepared for the purposes of this Act, shall be treated as confidennal, and notwithstanding anything 
contained in the Indian Evidence Act, 1872 (I of 1872), no Court shall, save as provided in this Act 
be entitled to require any public servant to produce before it any such return, accounts, documents 
or record or any part of any such record, or to give evidence before it in respect thereof. 


(2) If a public servant discloses any particulars contained in any such statement, return, 
accounts, documents, evidence, affidavit, deposition, or record, he shall be punishable with imprison- 
ment which may extend to six months, and shall also be liable to fine ”. 


Subject to the exceptions recognised in section 54 (3), the prohibition against 
disclosures of the statements made by an assessee is absolute. Likewise, a Court 
cannot require any public servant to produce the returns, accounts or documents 
or any part thereof. The provisions of the section were obviously enacted in the 
interest of the public and of the Revenue. It is obviously in-the interest of the latter 
and of fairness to the assessee that he should be assured that the statements made by 
him would not be revealed to others. A full discolsure of a person’s affairs may be 
attendant with the risk that it prejudices him in his business. The statute, there- 
fore, contains stringent provisions in the matter of disclosure by rendering a breach 
thereof by a public servant punishable under section 54 (2). It must be noticed 
that the protection given by section 54 was for the benefit of the assessee. It would, 
therefore, stand to reason that he could, if he so chose, waive the privilege conferred 
on him. There would, therefore, be nothing objectionable in principle for him to 
disclose the contents of the documents mentioned in section 54 or produce the copies 
of the same in Court. The terms of that section, while it prohibits the Income-tax 
Officer from producing and a Court from compelling the officer to produce, cast 
no such disability on the assessee. 


The assessee having himself made the return and produced the document, 
should be held entitled to inspect and/or take copies of thesame. In paragraph 85 
of the Notes and Instructions compiled .by the Income-tax Department for the 
guidance of its officers, it is stated that the following persons shall, in practice, be 
allowed to inspect or to receive copies: (1) in any case the person who actually 
made the return ; (2) any partner (known to be such) in a firm registered or un- 
registered to whose income the return relates and (3) the manager of a Hindu un- 
divided family to whose income the return relates, or any other adult member of the 
family who has been treated as representing it. In Rama Rao v. Venkataramayya}, 
it was held that there was nothing in section 54 to prohibit the practice referred to 
in the Income-tax manual. That practice is the logical outcome of the principle 
that no matter could be confidential as against the very person who made the state- 
ments. What section 54 prohibits is the revealing of the confidential information, 
and there could be no revealing, if the party who made the statement is allowed to 
inspect the statement or obtain copies thereof. It may be noticed that the cases 
in which the department is allowed to grant the copies are those in which the person 
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who applied for inspection or copies is either actually or constructiyely the party 
who made such statements. In a case of partnership or a Hindu undivided family, 
the person who submits return or filed statements in support thereof would have 
done so only as representing the other partners or members of the family. It stands 
to reason that those persons on whose behalf the returns or statements were made 
should be entitled to inspect or obtain copies thereof: no question of breach of 
confidence will arise in such cases, and, therefore, there would be no contraven- 
tion of the provisions of section 54. 


Neither the rule nor the principle would apply where an assessee dies leaving 
certain legal representatives, and those legal representatives apply to inspect or 
take copies. In Buchibat v. Nagpur University1, to which we have already referred, 
the widow of the deceased assessee obtained certified copies of the statements of her 
husband recorded during the assessment proceedings, and these were tendered in 
evidence by the plaintiff in that suit. The real question that had to be decided was 
whether those certified copies were admissible in evidence. While holding that sec- 
tion 54 of the Income-tax Act did not bar the reception of the evidence, the learned 
Judges also held that the widow of the deceased assessee was entitled to obtain the 
certified copies. In that case letters of administration had been granted to the 
, University, the legatee under the will of the deceased, but the learned Judges were 
of the view, that as a representative of the estate of the deceased, his widow was en- 
titled to obtain the copies. It is not necessary for us to record any concluded opinion 
of ours on the question, whether the principle laid down in Buchibai’s case,+ ; is 
correct. The facts of the case before us distinguish it from Buchibai’s caset, there is 
a plurality of legal representatives in the case before us, and the disputes are inter se 
those representatives ; with those disputes the Department has nothing to do, and 
the certified copies have not been asked for to settle any disputes between the estate 
of the deceased assessee and the Department. Whether in such circumstances one 
of the legal representatives is entitled to obtain certified copies is the question for 
decision now, and Buchibai’s caset, is not authority for answering that question. 


The question whether one of several representatives could obtain copies of 
those documents has, therefore, to be decided on principle. In a case where a 
person dies leaving more than one legal representative, the estate would be repre- 
sented by all of them jointly, and not by one of them alone. As between co-heirs, 
it is well-settled that one is not the agent of the other. Section 24-B of the Indian 
Income-tax Act makes a legal representative of a deceased person liable to the tax 
assessed as payable by the deceased, the liability being however limited to the ex- 
tent of the estate left by the deceased. The word ‘ legal representative ° in section 
24-B, sub-clause (1), would mean all the legal representatives collectively, if there 
were more than one. The question of liability to income-tax where an assessee 
left more than one legal representative was considered by a Bench of this Court 
(to which one of us was a party) in Alfred v. Income-tax Officer*. It was held in that 
case that the liability imposed under seetion 24-B (2) of the Act attached itself to 
all the legal representatives of the deceased person on whom notices were ed, 
and that all the legal representatives of the deceased. would be liable to be served with 
the notice under that provision. Therefore, when there is a plurality of legal re- 
presentatives, it would follow that, all of them should concur in applying for the 
inspection of the statements made to the Income-tax Officer or for obtaining certified 
copies of the same from him. But where they do not agree, one of them alone could 
not be held to represent the deceased, and therefore, one of them alone could not 
have inspection. To recognise such a right might perhaps defeat the very purpose 
for which the section was enacted. Suppose an assessee had a business and had 
made certain disclosures to the income-tax authorities which in the hands of a rival 
would result in a prejudice to the business. If on the death, of the assessee his pro- 
perty vests in a number of his heirs, it should not be open to any one of the heirs to 
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ruin the busigess which might fall to the share of another by the simple process of 
getting copies of the statements made by the assessee and making them public. 


The matter can be viewed on another line of reasoning as well. The right to 
inspect or to obtain copies is a privilege conferred on the assessee personally. It 
cannot be held that such a privilege is a property transferable or heritable on the 
death of an assessee. In Salmond’s Jurisprudence, 11th edition, it is observed thus, 


at page 482: 


“The rights which a dead man thus leaves behind him vest in his representative. ‘They pass to 
some persons whom the dead man or the law on his behalf has appointed to represent him in the world 
of the living. The representative bears the persona of the deceased and therefore has vested in him 
all the inheritable rights and has imposed upon him all the inheritable liabilities of the deceased. 
Inheritance in some sort is a legal and fictitious continuation of the personality of the dead man, for 
the representative is in some sort identified by the law with the person whom he represents”. 


What, therefore, vests in the legal representative is the heritable right. It cannot 
be said that a mere privilege to inspect one’s statement or obtain copies thereof 
would be a heritable right. Nor can it be held that one of several legal represen- 
tatives could be considered as one in whom the personality of the deceased is 
continued so as to entitle him to obtain copies, which the assessee, had he been 
alive, would be entitled to do. 


Yet another contention was urged on behalf of the second respondent. Re- 
liance was placed upon section 76 of the Indian Evidence Act which would entitle 
every person, who has right to inspect a public document, to obtain copies of the 
same on payment of legal fees therefor. In Rama Rao v. Venkataramayya', it was 
held that an income-tax return or statement made by an assessee to an Income-tax 
Officer would constitute a public document within the meaning of section 74 of the 
Evidence Act. It was contended that being a public document, the and respondent 
would be entitled to the copies under section 76. Section 76 does not specify as to 
who the persons entitled to inspect a public document are. But the section allows 
grant of a certified copy of a public document only to a person who has right to 
inspect the document. 


It is, therefore, necessary to consider whether the 2nd respondent would be a 
person entitled to inspect the income-tax returns made by the deceased. There 
is no provision in the Indian Income-tax Act enabling a right of inspection of the 
income-tax returns or statements made in respect thereof. We have already pointed 
out that rule 85 of the Income-tax Manual relates to an inspection by the person 
who either actually or constructively made the return or the statement. It was 
contended on behalf of the 2nd respondent that, under the common law, the and 
respondent, as one of the legal representatives of the deceased, would be entitled 
to inspect the documents. A reference was made to the decision in King v. The 
Justices of Staffordshire®, ‘That was a case where certain rate-payers applied for a 
writ of mandamus against the Justice and Clerk of the Peace of a County 
to allow them an inspection of certain orders of sessions, concerning the expenditure 
of the county rate, evidently with a view to find out whether there had been any 
illegal expenditure of the rates already collected. Lord Denman, C.J., observed 
at pages 38 and 39: 

“Tt is alleged that these are public documents, and that every one having interest in them has 
therefore a right to inspect them.......... But the difficulty is to see that the present applicants 
have such an interest as brings them within the rule. During the arguments, we enquired what 
interest in the applicants was relied on as entitling them to the inspection. In answer, it was 
conceded that the rate-payers had no direct interest in ascertaining the expen diture of the by-gone rate, 
because, even if discovered to be illegal, the money paid by the treasurer could not be recovered 
from him; and it is obvious that they could not be recovered from the parties to whom they had 
been paid, nor from the individual justices who had sanctioned the payments........ 


_ The utmost, therefore, that can be said on the ground of interest, is that the applicants have a 
rational curiosity to gratify by this inspection, or that they may thereby ascertain fact useful to them 
in advancing some ulterior measures in contemplation as to regulating county expenditure but 
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this is merely an interest in obtaining information on the general subject, and would furrfish an equal 
good reason for permitting inspection of the records of any other county ; there is not that direct an 
tangible interest, which is necessary to bring them within the rule on which the Court acts in granting 
inspection of public documents ”. 

In Muiter v, Eastern and Midlands Railway Co.1, inspection of a Company’s register 
was applied for by a shareholder who, it was proved, was serving interests of 
a rival company. The statute provided that a shareholder would have a right to 
inspect. It was held that the fact that the shareholder was serving the interests of 
the rival company would not disentitle him to the assistance of the Court in enforcing 
the statutory right. At page 106 Lindley, L.J., observed : 


“ When the right to inspect and take a copy is expressly conferred by statute, the limit of the right 
depends on the true construction of the statute. When the right to inspect and take a copy is not 
expressly conferred the extent of such right depends on the interest which the applicant has in what 
be wants to copy, and on what is reasonably necessary for the protection of such interest”. 


It follows therefore that before a person could claim to inspect a public 
document, he should possess a direct and tangible interest in that document. 
An integest in some other matter which would be better served by the inspection 
of the document would not be sufficient. In other words, an inspection of the public | 
document for the reason that the person would be able to advance his other interests 
would not be sufficient to constitute an interest in the document. For instance, a 
creditor of the assessee who may be anxious to secure his own interest or to realise 
his decree may like to get information about an assessee’s business. It cannot be 
disputed that he would have no right to inspect the income-tax papers of the 
assessee, though in one sense he would have an interest in securing the information. 
Such an interest could be held to be neither direct and tangible nor one in the docu- 
ments. The 2nd respondent has, no doubt, interest to secure a proper distribution 
of the propeities of the deceased. That would not constitute a direct and substan- 
tial interest in the income-tax assessment and the statements. Such interest would 
exist only, for instance, if the 2nd respondent were liable to pay the tax or became 
entitled to any refund payable to the legal representatives of the deceased. We 
have referred to the provisions of section 24~B, sub-clause (1), which makes all the 
legal representatives of a deceased assessee liable for the tax payable by him. Sec- 
tion 24-B, sub-clause (2), enables the Income-tax Officer to serve notices on the legal 
representatives of a deceased, in case he has died without submitting his returns, 
and proceed to assess the legal representatives. In such a case, if there are more 
than one legal representative, notices should be served on all of them. In the present 
case, no proceedings were initiated by the Income-tax Officer against the legal re- 
presentative for the assessment years 1951-52 to 1955-56. The returns were made 
by the deceased, and the taxes that were assessed had been paid by him, and there 
are no arrears to be paid. It is not a case where the assessments are to be disputed 
or any appeal has to be filed against the orders of assessments in respect of those 
years; they have become final. Under those circumstances, it cannot be held that 
the 2nd respondent has an interest in the income returns or statements made by the 
deceased for the assessment years 1951-52 to 1955-56. 


For the assessment years 1956-57 and 1957-58, the petitioner voluntarily sub- 
mitted returns. It may be that she was entitled to do so under section 26 (2) of 
the Indian Income-tax Act. But the fact is that the return was filed by her, not as 
representing the estate of the deceased, but in her own right, claiming as the sole 
proprietrix of the business. Such returns being filed by the petitioner herself, it 
would not be open to the 2nd respondent to have either inspection or obtain copies 
of the same. That apart, the returns have culminated in assessments and the taxes 
as assessed paid long prior to the date on which the 2nd respondent filed the appli- 
cation for the copies. 


__ It was contended on behalf of the 2nd respondent that in the partition suit the 

petitioner might claim contribution or credit for the taxes paid by her as against 

————— 
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the other legal representatives and she would be entitled to know the amount of 
the tax levied, and she should therefore be held to have an interest in the income- 
tax papers. It is difficult to appreciate how the 2nd respondent could be held to 
have an interest in the income-tax returns, etc. If the petitioner wants to obtain 
contribution or to take credit for payment of income-tax made by her, she would 
have to show first how much tax was paid. Anyway, such an interest is only 
problematical and not either direct or tangible. The 2nd respondent would not, 
aSa be entitled to the certified copies of the returns or the assessment orders 
ereon. -e 


A writ of mandamus will, therefore, be issued to the III Additional Income-tax 
Officer, Salem, directing him to conform to the provisions of section 54 of the Indian 
Income-tax Act, and not to grant copies of the returns filed by late G. V. Rangasami 
Naidu and of the assessment orders for the years, 1951-52 to 1956-57 to the and res- 
pondent. 

Rule nist is made absolute. In the circumstances of the case, there will be 
no order as to costs. 


RM, oe Rule absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. JusTIcE RAMACHANDRA 
Iver. 


V. S. Subramania Iyer and another .. Appellants* 
v. : 
Minor Sangili Veerappa Balasubramania Pandian alias Kutti 
Raja and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 45-—Scope and 
affect of —Distribution of compensation money—Mode of—Shars taken by sharers—If taken as dwided property 
or joint family asset—Death of one of sharers—Devolution of sharers of deceased—Law governing—Right of son 
born after notification of estate and of illegitimate sons of deceased—Pri ipal landholder having three sons and 
two wives and two wlegutrmate sons at time of notrfication—Subsequent birth of legitimate sons—Death of principal 
landholder—Devolution of share of deceased—Right of former thres sons to succeed—Shares of undwided sons, 
illegitimate sons and widows—Hindu Women’s Rights to Property Act (XVIII of 1937), section 3 (2)—Construc- 
tion and scope—tIllegitumate sons—If disinherited—Hindu Law—Succession. 


Section 45 of Madras Act XXVI of 1948 regulates the rights of the various members of the family 
on the taking over of an impartible estate. Section 45 (6) creates a right to the compensation amount 
in the “sharers”, namely, the principal Jandholder, his legitimate sons, grandsons, etc. No other 
person (barring the maintenance-holders) has any right to the compensation amount. Section 45 (6) 
provides that the compensation amount would be divisible among the members as if there had been a 
partition on the notified date. Whatever might be the rights of the principal landholder or his sons 
or grandsons, etc., in the impartible estate before the date of the notification, the compensation amount 
is treated as property owned by the sharers as if they constituted members of the joint Hindu family 
and the share of each of the sharers is determined as if there had been a partition between them on 
the notified date. But section 45 which enacts a fiction cannot be extended so as to effect a division 
among the members of the family in regard to other properties because neither the status of family 
nor its other properties are within its operation. At the same time the operation of the section cannot 
be belittled either, by holding that it has not done what it purported to achieve. So far as the com- 
pensation amount is concerned, the shares should be deemed to have been divided, but in regard to 
their other co-parcenary properties, they continue to be as before undivided. The position would 
be analogous to a case where members of a joint family are divided in regard to certain items of property 
but continue to remain in undivided status in regard to others so that the character of the undivided 
family property is taken away in regard to that part of the property which was the subject-matter 
of division, while, as regards the rest, the members would retain their joint status. The devolution 
on the death of a member, quoad the undivided property, would be by the rule of survivorship, and, 
quoad the divided »roperty, by succession. The devolution or succession to the share obtained. under 
section 45, woul. ve on the basis of its being a divided item of property. 


On the date of the notification of an impartible estate under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, the principal landholder, f.e., the Zamindar, had three sons, two 
by his first wife and one by his second wife besides his two wives. Subsequently another son was born 
cc O 

* S.T.A. Nos. 20 and 21 of 1957 and 32 of 1959. 25th January, 1960. 
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to him by his second wife. Besides these he had also two illegitimate sons born of 4 continuously 
kept concubine, who too were in existence on the date of the notification. The estate was taken over 
on grd November, 1951. The zamindar died on 16th August, 1955, and a sum of Rs. 7,899, was 
deposited on 16th March, 1957, as interim payment for fasli 1365. 


The junior widow of the Zamindar and her second son, born after the notification, applied to the 
Tribunal for payment of the deceased zamindar’s share of the compensation amount on the ground 
that they were exclusively entitled to his share along with the other widow. A simular application 
was filed by the senior widow. To none of these applications were the illegitimate sons made parties. 
The applications were opposed by the assignees of the first two sons (by the first wife) who had trans- 
ferred their interest in the compensation amount. The two illegitimate sons also filed an application 
claiming a third share of the Zamindar’s share in the compensation amount. Their claim was opposed 
by the second wife of the Zamindar and her sons. 


The Tribunal held that the three sons who were in existence on the date of the notification should 
be held to be divided sons as and from that date, with their father by reason of section 45 (6), and the 
4th son born after that date being undivided would take by survivorship, subject to the right of the 
two widows under the Hindu Women’s Rights to Property Act and that of the two illegitimare sons. 


Held : (1) that out of the conpensation 1/5th share would go to the maintenance-holders, 3/5th 

to the three sons of the Zamindar who were in existence on the date of the notification and Pat 
the other }/5th share which represented the share of the deceased Zamindar would be taken by those 
on whom his interest in the amount would devolve under the law, there being no testamentary dis- 
position by him ; 

(2) that on the death of a sharer (the Zamindar) the distribution of his share of the compen- 
sation amount would not be governed by the Act, which did not provide it, but would be governed 
by the ordinary law governing succession, that is his share would devolve according to the Hindu 
Law ; 

(3) that it could not be held that the two illegitimate sons of the deceased would get nothing 
because section 45 did not mention illegitimate sons. Under the Hindu Law, it would make no 
difference whether the 1/5th share in the compensation amount which belonged to the deceased be 

ded as his separate property or joint family asset as between him and his undivided sons. In 
ei case the illegitimate sons would be entitled to their proper share on his death ; . 


@) that the 1/5th share to which the deceased became entitled under section 45 (6) should be 
held to be divided property in his hands and the persons entitled to take it on his death would be his 
undivided son (born subsequent to the notification), his two widows and his two illegitimate sons 
the other sons being treated as divided in respect of that item of property and therefore the first three 
sons of the deceased would have no interest in the 1/5th share of the deceased Zamindar ; 


(5) that after the death of the father (Zamindar) both the legitimate and illegitimate sons 
would take as coparceners, but the latter in a partition would get only half of what they would get 
had they been legitimate ; 


(6) that each of the illegitimate sons would be entitled to 1/8th share in the interest of the 
deceased in the compensation amount, both of them being together entitled to 1/4th ; each of the 
two widows would get 3/16th share (together g/8th) and the undivided son would take the remaining 
3/8th share in the 1/5th share of the deceased in the compensation amount. 


It is no doubt well known that the Hindu Women’s Rights to Property Act was intended to give 
better and 1 rights to women and to the extent of ing them those rights certain inroads were 
made in the law of succession and joint family. But that does not mean that other heirs, namely 
illegitimate sons who had certain rights of inheritance as sons, lost such rights on the passing of that 
Act. Section g (2) of the Act does not have the effect of disinheriting illegitimate sons. 


Case-law reviewed. 


Appeal against the Order of the Estates Abolition Tribunal, Madurai, in 
O.P. No. 382 of 1957. 

M. Natesan and T. R. Mani, for Appellants, 

R. Sundaralingam, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, J—After taking over the Sivagiri Estate (which was an 
impartible estate) under the provisions of Act XXVI of 1948, the Government de- 
posited a sum of Rs. 7,899 as an interim payment for fasli 1365. The deposit was 
made on 16th March, 1957. At the time when estate was taken over, that is, on 
grd January, 1951, the principal landholder, namely, the Zamindar was one 
Varaguna Pandian. The right to the compensation amount will be governed by 
section 45 of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 
1948 (Act XXVI of 1948). Under that section the compensation amount is first 
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to be paid*to the creditors of the impartible estate ; of the balance, not exceeding 
1/5th is to be allotted to the maintenance holders, the remainder being divided 
amongst the sharers, as if they owned such amount as members of a joint Hindu 
family. The sharers would be (as defined in section 45 (3) of the Act) the Zamindar, 
his legitimate sons, grandsons and great grandsons in the male line. On the date 
of the notification Varaguna Pandian had three sons, two by his first wife and one 
by his second wife. Subsequent to that date, another son was born to him through 
his 2nd wife. Besides these, he had two illegitimate sons born through a continuously 
kept concubine, Chellappappal. The illegitimate sons were in existence on the 
date of the notification. The following genealogy can be usefully referred to, to 
elucidate the matter in controversy, 


VARAGUNARAMA PANDIA CHINNATHAMBIAR : 
(died 16—8—1955.) 








| | 
Kannuthoy Mees Muthathal © Samikannu alias Muthathal Chellappappal ahas Rajaratnam 


A ” Nachiar 1st wife. and wife concubine. A 
Senthattikalai Pandia 
Chinnathambiar Chelladurai Swamidurai, 

| E alias Thiru 

| | ss Arasu Pandian 

wo sons. Ayila Raja alras 4 | 
S. Veerappa agamuthu Kutti Raja alias S. V. 
Pandian. Sankara Balasubramania Pandian 


Narayana (Born after notification 
under Act XXVI of 
1948). 


The compensation amount will, therefore, have to be divided between Varaguna 
Pandian, the principal landholder, his three sons who alone were in existence on 
the date of notification (leaving out ofaccount for the present purpose the two sons of 
the first son who had also been born by then and who would be also sharers) and 
the persons who had claims for maintenance from the impartible estate. The latter 
category of persons, namely, the maintenance-holders, would be entitled to a fifth 
share in the amount. Out of the balance, Varaguna Pandian and his three sons 
would each take 1/4th with the result that the former would be entitled to have 1/5th 
share in the compensation amount. Varaguna Pandian died on 16th August, 
1955. His interest would devolve on or vest in his coparceners or heirs, as the case 
may be (that is, whether his interest is considered as coparcenery or separate pro- 
perty). The two sons of Varaguna Pandian born of his first wife had assigned their 
interest in the compensation amount to V. S. Subramania Iyer and V. Muthuswami 
Iyer. 

In O.P. No. 382 of 1957, the 2nd widow and her son, Kutti Raja who was born 
after the date of the notification, applied to the Tribunal for payment of V 
Pandian’s share on the ground that they would be exclusively entitled thereto, along 
with the other widow, they being entitled to 3/4th and the senior widow 1/4th of the 
share of the deceased. A similar application was filed by the other widow, namely, 
the first wife of the deceased Zamindar, claiming 1/4th of the 1/5th share that 
belonged to Varaguna Pandian. To none of these applications, were the illegiti- 
mate sons of Varaguna Pandian made parties. The applications were, however, 
contested by the assignees of the first two sons. The Tribunal held that the 
1/5th share of Varaguna Pandian would be taken by the two widows, each of 

em being entitled, to 1/4th share, the remaining half of a share being taken by 
Kutti Raja, the son born after the date of the notification. S.T.A. Nos. 20 and 
a1 of 1957 arise out of the order in the said applications, filed by the assignees of 
the first two sons of the deceased Zamindar. 


O.P. No. 824 of 1957 was an application filed by the two illegitimate sons, 
namely, Chella Durai and Sami Durai, to the Tribunal claiming that they» would 
be entitled to 1/grd share of Varaguna Pandian in the interim compensation amount. 
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Their claim was opposed by the second wife of the late Zamindar and her two sons? 
The Tribunal held that the three sons of the Zamindar, who weie alive on the date 
of the notification, should be considered as divided sons by reason of section 45 (6) 
of the Act, and that they would not be entitled to any rights in preference to the 
undivided son, Kutti Raja, and the two widows. The Tribunal further held that 
the two illegitimate sons would be entitled to the share to‘which they would be en- 
titled under the Hindu Law: What they claimed was 1/3 of Varaguna Pandian’s 
1/5th share. The end wife of the Zamindar and her two sons (who will be referred 
to as the appellants) have filed S.T.A. No. 32 of 1959 against the order of the Tri- 
bunal in O.P. No. 824 of 1957, claiming that the illegitimate sons of Varaguna 
Pandian would have no share in the compensation amount, including the interim 
payments, 5 
It is not disputed that 1/5th share of the compensation amount would go to 
the maintenance-holder, 3/5th to the three sons of the Zamindar who were in exis- 
tence on the date of the notification, and that the other 5th which represented the 
share of Varaguna Pandian would be taken by those on whom his interest, in the 
compepsation amount would devolve under the law, there having been no testamen- 
isposition by him, The question in the appeal is who are the persons that 
would be entitled to take 1/5th share of Varaguna Pandian and in what proportion. 


The Tribunal held that the three sons who were in existence on the date of 
the notification should be held to be divided sons as and from the date thereof with 
their father by reason of section 45 (6) of the Act, and that the 4th son, Kutti Raia, 
being undivided would take the property by survivorship, subject to the right of 
the two widows under the Hindu Women’s Right to Property Act, 1937, and that 
of the two illegitimate sons. f 


The contention on behalf of the appellants is that the illegitimate sons would 
have no such right. On behalf of the assignees of the first two sons, it is claimed that 
the notification would not have the effect of disrupting the joint family, that all 
the sons of the deceased Zamindar should be held to have continued as members 
of a joint Hindu family, and that, notwithstanding the fact the first three sons had 
taken their respective shares in the compensation, they, as undivided sons, would be 
entitled to take along with the'rest Varaguna Pandian’s share. This claim is con- 
tested by the appellants as well as the illegitimate sons. 


It is first necessary to dispose of an argument raised on behalf of the appellants 
that, as the illegitimate sons would not be entitled to any share in the compensation 
amount under the provisions of section 45, they would have no right to Varaguna 
Pandian’s share on his death. 


Section 45, so far it is relevant for the present case, runs as follows :— 


“ (1) In the case of an impartible estate which had to be regarded as the property of a joint 
Hindu family for the purpose of ascertaining the succession thereto immediately kefore the notfied 


date, the following provisions shall apply; 


<- (2) The Tribunal shall determine the aggregate compensation payable to all the following 
persons, considered as a single group : 
(a) the principal landholder and his legitimate scns, grancsons end great -dsons in the 
male line living or in the womb on the notified date, including sons, grardsons ard great grardsons 
adopted before such date (who are hereinafter called ‘ sharer”) ard 


(b) other persons who, immediately before the notificd date, were entitled to maintcrance 
out of the estate and its income either under section 9 or 12 of the Madras Impartible Fstates Act, 
1goa, or under any decree or order of a Court, award, or other insu ment in wriliy g or ccntrect or 
family arrangement which is binding on the principal lardkolder (who are kereiraficr called ‘ main- 


tenance-holders ").....--ceceeeeeereerees 
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e (6) The balance of the aggregate compensation shall be divided among the shares, as if they 
owned such balarice as a joint Hindu fam ily and a partition thereof had been effec ted among them. 
on the notified date”. ; 
It is contended that the impartible estate having been taken over by the Govetn- 
ment, free from all encumbrances, the only right in the erstwhile landholder being 
what is provided for under the Act, the persons who will be entitled to share the 
compensation money would be those mentioned in section 45. And, as section 45 
does not recognise an illegitimate son as a sharer, he would not be enti tled to any 
portion of the compensation amount. The argument proceeds on a fallacy. The 

question now before us does not relate to the distribution of the compensation a mount 
as such. There is no doubt that the right to the compensation amount will vest 
only amongst sharers, that is, the principal landholder and his legitimate sons, etc., 
as if there had been partition on the date of the notification. But once it has so 
vested, each one of the sharers would be entitled to what he obtained as his property, 

whether it be regarded a joint family property between himself and his sons, or as 
his separate property. When, therefore, one of the sharers died after the notified 
date, the distribution of his share of compensation amount could not be under the 
provisions of the Act. The Act does not provide for it, but it will be under the 
ordinary law governing testamentary disposition or succession, as the case may be. 

In the instant case, under the provisions of section 45, one fifth of the compensation 

amount would belong to Varaguna Pandian, as if there was a partition between 

him and his three legitimate sons on the notified date. When he died in 1955, that 
share would devolve according to the Hindu Law, the course of devolution varying, 
as the property is viewed either as separate or joint family property. 


It is not disputed that, if the property is considered the separate property of 
Varaguna Pandian, the illegitimate sons* would be entitled to a share. Even 
if that property were held to be joint family property as between Varaguna Pandian 
and Kutti Raja, the illegitimate sons would be entitled to a share. In Mulla’s Prin- 
ciples of Hindu Law (12th Edition), dealing with the right of an illegimate son, it 
is stated at page 484 :— 

“ On the father’s death, however, he succeeds to his estate as a coparcener with the legitimate 

son of his father, with a right of survivorship, and he is entitled to enforce a partition against the 
legitimate son ”. 
In Raja Jogendra v. Nityanand!, there was an ancestral impartible estate. The 
Zamindar, who belonged to Sudra community, died leaving a legitimate son as well 
as an illegitimate son. On the death of the Zamindar, his legitimate son succeeded. 
But he died issueless. The question arose whether his father’s illegitimate son could 
succeed to the impartible estate. The Privy Council held that the illegitimate son 
having survived the legitimate son would be entitled as a coparcener to succeed to 
the family estate, which was an impartible estate, on the death of his brother with- 
out male issue. In Sham Rao v. Munnabai*, it was held that a dastputra of a de- 
ceased Sudra Hindu could claim partition as against the legitimate son of his father 
(his half brother) in respect of the property which was ancestral in his father’s hands. 
Gur Narain Das v. Gur Tahel Das*, related to the succession to the separate property 
of a deceased Sudra. The Supreme Court held that, on the death of the father, 
the illegitimate son succeeded as a coparcener to the separate estate of his father along 
with the legitimate son with a right of survivorship inter se and would be entitled to 
enforce partition as against the legitimate son. Vellatyappa Chetty v. Natarajan‘, re- 
lated to a case where the father was himself a member of joint Hindu family. The 
question arose whether his illegitimate son would have any rights as against the 
other collateral members of the joint family, of which his putative father died as 
a member. It was held that, where the father left no separate property and died 
joint with collaterals, the illegitimate son would not be entitled to demand a parti- 
tion as against those collaterals. 


i 





r. (1890) L.R. 17 LA. 128 : LL.R. 18 Cal. 1952 S.C.R. 869 (S.C.). 
151 (P.G). 4. (1931) 61 M.L.J. 522 : L.R. 58 I.A. 402 = 
a. LL.R. (1948) Nag. 678. I.L.R. 55 Mad. 1 (.C.). 
g. (1952) 2 M.L.J. 251 : (1952) S.G.J. 305 : 
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But where the father died having been joint with his sons, the joift family con- 
sisting of himself and his sons or his other descendants, and there is no question 
of a collateral branch being joint or where the father left separate property, the 
illegitimate sons would be entitled to share along with the legitimate son. There- 
fore, it would make no difference whether the 1/5th share in the compensation amount 
to which Varaguna Pandian was entitled, be regarded as his separate property 
or joint family asset as between him and his undivided sons. In either case the 
illegitimate sons would be entitled to their proper share on his death. 


It was contended on behalf of the assignees of the two sons that section 45 (6) 
would not have the effect of dividing the members of the joint family, and that, there- 
fore, all the legitimate sons of the deceased Zamindar would be entitled to share 
what was left by him, namely, his interest in the compensation amount. If that 
contention were to be accepted, the share of each of the two illegitimate sons would 
be only 1/14th of 1/5th. Itis now well-settled that the junior members of an imparti- 
ble Zamindary are not coparceners and have no right in the impartible estate, ex- 
cept the chance of succeeding by survivorship to the estate after the death of the 
holder Under the Madras Impartible Estates Act, there is a restraint upon the 
holder of the impartible estate for the time being from alienating the property. 
Except for that statutory restriction, the general law is that the holder of an imparti- 
ble estate can deal with it by way of alienation or otherwise. He is also held tc b: 
the absolute owner of income from the estate. But where the holder of the estate 
died, succession to the impartible estate would be regulated by the rule of survivor- 
ship by treating the impartible estate as if it were joint family property. The im- 
partible estate is, therefore, recognised as joint family property only for ascer- 
taining. who should succeed on the death of a holder. 


It was contended that the share that was given to the sons under section 45 (6) 
was compensation of their chance of succession to the estate and not as a share in 
any joint family asset, and that, therefore, it could not be held that by reason of sec- 
tion 45 (6) there has been a partition between Varaguna Pandian and his sons. 


The question whether the share of compensation which the sons of a proprietor 
obtained under section 45 (6) is a share of joint family property, and whether by 
reason of the statute there has been a partition between the proprietor and his 
sons, has to be decided on the terms of the statute. Section 3 (b) vests the entire 
estate, free from all encumbrances, in the Government, on a notification being made 
under the Act. Section 66 repeals the provisions of the Impartible Estates Act so 
far as the estate is concerned from the date when the Act came into force. The 
repeal of the Impartible Estates Act in regard to the estate does not mean that all 
the members of the joint family (that is even collaterals) would be entitled to a share 
in the compensation amount. Under section 3 (¢) of the Act, the principal or any 
other landholder or any other persons whose rights stand transferred and determined 
under the provisions of the Act shall be entitled only to such rights and privileges as 
are conferred on him by the Act. Section 45 regulates the rights of various membcrs 
of the family on the taking over of an impartible estate. Section 45 (6) creates a 
right to the compensation amount in the sharers, namely, the principal landholder, 
his legitimate sons, grandsons, etc. No other person barring the mzintenance- 
holders) has any right to the compensation amount. In Ranga Rao v. State of Madras',, 
a brother of the holder of an impartible estate taken over under the Act by the 
Government claimed the compensation amount as partible property. The learned 
Judges negatived the claim. Section 45 (6) states that the compensation amount 
would be divisible between the sharers, as if there is a partition on the notified date. 
Therefore, whatever might be the rights of the principal landholder or his sons in 
the impartible estate before the date of the notification, the compensation amount 
is treated as (1) property owned by the sharers as if they constituted members of the 
joint Hindu family and (2) the share of each of the sharers determined as if there had 





s i 1. (1952) 2 M.L.J. 243 : ILL.R. (1953) Mad. 479. 
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"been partitida between them on the notified date.. In other words, two results follow 
from the statutory provision ; (1) that the compensation amount is joint family 
property of the sharers and (2) that there had been a partition of that asset on the 
date of notiffcation between them. 


Section 45 which enacts a fiction cannot, however, be extended so as to effect 
a division between the members of the family in regard to other properties, for neither 
the status of the family nor its other properties are within its operation. 


It was contended on behalf of the assignees that there could be no partition 
without a division in status. Reference was made to the decision of the Privy 
Council in Girija Bai v. Sadashiva Dhundiraj*, in support of the contention that every 
partition should be the result of a division in status, and that as there had been no 
such division in status with respect to the compensation amount, provision of sec- 
tion 45 (6) could not be read as effecting a partition in regard to the compensation 
amount. $ 


That however is not the way to approach the case. The statute which gives 
right to compensation amount treats it as a joint family property and also treats 
it as if there has been a partition of that property on the date of the notification. 
The statute creates a legal fiction for the purpose of compensating those persons, 
who, but for the Act would be entitled to certain rights in the impartible estate. So 
far as the principal landłlolder was concerned, his estate was taken over. So far as 
the sons and grandsons are concerned their chance of succession to the estate and their 
Tights to maintenance have disappeared. In providing compensation for those per- 
sons, the stat ite creates a fiction by treating the compensation amount as joint family 
property. While that fiction could not be extended so as to hold that there was a 
partition in the family of the sharers, its operation could not be belittled either, by 
holding that it has not done what it purported to achieve. Therefore, so far as the 
compensation amount is concerned, the sharers should bedeemed to have been 
divided, but in regard to their other coparcenary properties, they would continue to 
be as befcre, that is, undivided. 


The position, then, will be analogous to a case where members of a family are 
divided in regard to certain items of property, but continue to remain in undivided 
status in regard to others. It has been held that it is open to the members of a joint 
family to sever their interest in respect of a part of the joint estate, while retaining 
their status as a joint family and holding the rest as the property of the undivided 
family. The consequence in such a case would be that the character of the undivided 
family property will be taken away in regard to that part of the estate which was the 
subject-matter of division, while as regards the rest, the members would retain their 
joint status. See Approviyer v. Ram Subba Aiyan*, and Ramalinga v. Narayana Annavi?. 
the relevant passage not being reported in the authorised reports), In such a case, 
the devolution on the death of a member quoad the undivided property would be 
by the rule of survivorship, and guoad the divided property, by succession. In our 
opinion, that rule would apply to the present case on the footing, that by reason of 
section 45 (6) there has been partition quoad the compensation amount, though there 
was no partition ‘n regard to other properties. The devolution or succession to the 
share obtained in such a partition would be on the basis of its being a divided item 
of property. Therefcr>, the th share of the compensation amount, to which Vara- 

na Pandian, the deceased Zamindar, became entitled under the provisions of section 
45 (6), should be held to be divided property in his hands, and the persons entitled 
to take it on his death would be, his undivided son, namely Kutti Raja, his two widows 
and his two illegitim&te sons, the other sons being treated as divided in respect cf that 
item of property. The first three sons of Varaguaa Pandian will have no interest in 
the 1/5th share, to which, the deceased Zamindar became entitled under the provisiors 
of section 45 (6). 





1. (1916) 21 M.L.J. 455 : L.R. 43 I.A. 151: 3. (1922) 43 M.L.J. 428 : L.R. 4a L.A. 168 : 
L.L.R. 43 Cal. 1031 at 1046 (P.C.). T.LR.z5 Mad. 489 : A.L.R. 1922 P.C. 201 at 
a, 11 M.LA. 75. 205 (PC.). P 
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_ On behalf of the appellants, it was contended that by reason of ee 3 of the 

Hindu Women’s Rights to Property Act (XVIII of 1937) the illegitimate sons 

would have no rights in the property of Varaguna Pandian which should be deemed 

to be the joint family property as between him and his 4th son, Section 3 of Act 
XVIII of 1937 states as follows :— 


“When a Hindu governed by the Dayabhaga School of Hindu Law dies intestate leaving any 
property, and when a Hindu governed by any other School of Hindu Law or by customary law 
Coe ae separate proxrty, his widow or if there is more than one widow all his widcus 

er, s subject to the provisions of sub-section be entitled i 
of which he dies intestate to the same share as a A ja 


Provided that the widow of a pre deceased son shall inherit in lıke manner as a fon if there is 
no son surviving of such pre-deceased son, and shall inherit in like marrer as a scn’s sen if there is 
surviving a son or son's san of such pre deceased son : g 


Provided further that the same provision shall apply mutatis mutandis to the widew of Cecea~ 
sed son of a pre-deceased son. p PEY 5 ia 


(2) When a Hindu governed by any Schools of Hindu Law other than the Dayabaga School 
or by customary law dies having at the time of his death an interest in a Hindu joint family property, 
io ee shali, subject to the provisions of sub-section (3), have in the property the same interest as 

(3) Omitted. 


~ (4) Omitted. 


It is contended that under section 3 (2) the widow would represent the same interest 
as that of her husband, that as the illegitimate sons would not be entitled to any share 
or interest in the property during the lifetime of their putative father except at his 
choice, a similar disability would affect their claim during the lifetime of the widow. 
It was further contended that as the personality of the husband is deemed to inhere in 
the widow, the widow would take all the interest of her husband and there would 
be nothing left for the illegitimate sons to take. 


That contention cannot be accepted. It is well known that the Hindu Women’s. 
Rights to Property Act, 1937, was intended to give better rights to women and to the 
extent of securing them those rights certain inroads were made in the law of succession 
and joint family. But that cannot mean that other heirs, namely, an illegitimate son 
who had certain rights of inheritance as a son lost such rights on the passing of that 
enactment. In Ramaiyya v. Motiyya, it was held that that enactment had not the 
effect of abrogating the other rules of Hindu Law. In Alamelu Ammal v. Chellammal?, 
it was held that there was nothing in the enactment or in its intendment to create fur- 
ther inroads into the joint family or coparcenary property other than what was neces- 
sary for the purpose of giving certain rights in the property to the widow of the deceas- 
ed person. We cannot accept the contention that the effect of section 3 (2) of the 
Act was to disinherit an illegitimate son. The provision in section 3 (1) which re- 
lates to separate property does not lead to any such conclusion. The purpose of sec- 
tion 3 (2) is to only confer on the widow the same share as that of her husband where 

artition is sought to be effected between her and her sons, The illegitimate son is 
in the position of a son, though the share to which he is entitled at partition would be 
half of what he would get if he.were the legitimate son. Vide Vellayappa Chettiar v. 
Natarajan.” In a case where a person died a member of a coparcenary with his 
collaterals, the widow alone would get her husband’s share but the illegitimate son 
would not. That is because the illegitimate son is not a coparcener with the 
collaterals while the widow who suffered under a similar disability before, got her 
rights secured under the statute. That question however does not arise here, for the 
property left by Varaguna Pandian would only be the joint family property of him- 
self and his undivided son. In our opinion, the illegitimate son would be entitled. 
to share in the inheritance along with the widows and the undivided son. 





1. (1951) 2 M.L.J. 914: I.L.R. (1952) Mad. . (1931) 61 M.L.J. 522: L.R. 58 I.A. 40a: 
187. a i acl LER. 55 Mad. 1 (P.C.). . 
a. (1959) 1 M.L.J. 269. 
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The question, then is the quantum of share to which each of the parties would be 
entitled. It has been held that, after the death of the father, both the legitimate and 
legitimate sons take as coparceners, but the latter in a partition would get only half 
of what he would be entitled to had he been legitimate. The widow would be entitl- 
ed to a share equal to that of the legitimate son. Therefore, the 1/5th share which 
belonged to Varaguna Pandian will be taken by his two widows, his undivided son, 
Kutti Raja, and the two illegitimate sons. The Tribunal has divided that 
property equally between the three groups. In this, they were not correct. The 
share of each of the illegitimate sons would be half of what he would get had he been a 
legitimate son. It should, therefore, be held that each of them would be entitled only 
1/8th share in the interest of Varaguna Pandian in the compensation amount and 
both of them together will be entitled to 1/4th and not 1/grd. (Vide the illustration 
given at page 119 in Principles of Hindu Law, by Mulla). The remaining 3/4th will 
be divided between the Wadena and Kutti Raja, the undivided son, so that each 
of the widows would get 3/16th share and Kutti Raja 3/8th share of the 1/5th share of 
the compensation amount which the deceased Zamindar possessed. 


The order of the Tribunal will be modified accordingly, and the case remanded 
to the tribunal for working out the reliefs to which the parties would be 
entitled. No order as to costs. 


P.R.N. — Order modified and case remanded- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR AND MR. JUSTICE SUBRAHMANYAM. 


Kairum Bi and others .. Appellants* 
v. 
Mariam Bi and another .. Respondents. 


Mohamedan Law—Gift—Validity—Conditions—Delivery of possession—Proof—Doctrine of musha— 
Applicability and scope—Mohamedan widow holaing definite share in estate—Deed of settlement gifting same— 
pl ee a ee he MO rete Wea Vane a 
work out settlor’s rights in property gi appropriate proceedings—Effect of—Validity of dispossittcn— 
8 «rdanashin—Deed by—Essentials of validity—Independent advice—When ee ag delivery 

possession—Plea by stranger inability. 

The Mohamedan Law does not require that to make a gift valid the donor must have physical 
assession of the property and must hand over that phyisical possession to the donee. It is enough if 
ı¢ donor has got legal possession of the property and transfers to the donee such possession as the 
„atter is susceptible of. ‘The possession of one co-heir is ordinarily possession on behalfof all. Posses- 
ion of a co-owner or a co-tenant is a possession which has to be recognised by the law. 


Where the donor, a Mohamedan widow, who was entitled to a one-sixth share in the estates 
of her two deceased sons clearly recited in a settlement deed that thereafter she ceased to have any 
interest in the property gifted and also apesiy declared that the settlees (donees) “will be entitled 
to work out the settlor’s rights in the property by taking appropriate proceedings ”, it must be held 
that in effect she gave the donees such possession as the property was capable of. 


Such a gift cannot be said to be invalid on the ground of want of delivery of possession or on the 
ground of being a gift of undivided share on the basis of the doctrine of musha. 


A definite share in immoveable property, zemindari, houses or shops is a separate estate with 
separate and definite rents. The rule of wusha which aims to prohibiting confusion between estates 
gifted and not gifted is wholly inapplicable to such an estate. If the owner of a definite share in 
iummoveable property makes a gift of that share in favour of, another person and has himself nothing 
left in that property after the gift, it can introduce no confusion at all. 


The original rigidity of the rule of musha has been considerably relaxed in its application 
to modern conditions and effort has been to adapt the rule to the new environments and so to 
interpret it as to make it consistent with the principles of justice, equity and good conscience. If the 
donor has done all that the law of the land requires to be done to separate himself from the property, 
a gift of musha will be as valid as that of property which can be physically handed over to the donee, 

Muhamad Mumtaz Ahmed v. Zubaida Jan, (1889) I.L.R. 11 All 460 ; Ebrahim v. Bai Asi, (1933) 
I.L.R. 58 Bom. 254 ; Kaniz Fatima v. Jam Narain, (1943) I.L.R. 23 Pat. 216 ; Kalu Beg v. Gulzar 
Beg, I.L.R. foe} Nag. 510 ; Mahomed Buksh Khan v. Hosseini Bibi, L.R. 15 I.A. 81: 1888) L.L.R. 
15 Gal. 684 (P.C.) ; Nazır Din v. Muhamad Shah, A.I.R. 1936 Lah. 95, Zahyran v. Abdus Salam, A.I.R. 
31930 Oudh 71 and Syed Mohideen Sahib, In re, (1957) 1 M.L.J. 346, followed. 





* Appeal No. 64 of 1956. 16th December, 1959. 
(25th Agrahayana, 1881—Saka). 


II) KAIRUM BI 0. MARIAM BI (Balakrishna Ayyar, J.). 11I 


e 
Musammat Bibi Bilkis v. Sheikh Wahid Al, (1927) I.L.R. 7 Pat. 118 ; and Tyabj’s Principles of 
Mohamedan Law, second edition, page 423, referred to. 

The question whether delivery of possession has been effected under a gift is relevant only as 
between the donee and those who claim under him on the one side and the donor or those claiming 
under him on the other. Where the gift is otherwise proper and valid, a stranger cannot question 
it on the ground that there has been no delivery of possession. 


Halimbi v. Rahamatali, 1.L.R. (1941) Nag. 692 ; Kalu Beg v. Gulzar Beg, 1.L.R. (1946) Nag. 
510, relied on. 

A gift made by a pardhanashizi stands in a peculiar position. The disposition made must be , 
substantially understood and must really be the mental act, as its execution is the physical act, of the 
person who makes it. If the settlor’s freedom and comprehension can be otherwise established or if 
the scheme and substance of the deed were themselves originally and clearly conceived and desired 
by the settlor and were then substantially embodied in the deed, there would be nothing further to be 
gained by independent advice. 

Farid-un-nissa v. Mukhtar Ahmad, (1925) 49 M.L.J. 758: LR. 52 LA. 342: LLR. 4 
703 (P.C.) and Inche Noriah v. Shaik Allie Bin Omar, (1928) 56 M.L.J. 349 : A.I.R. 1929 P.G. 3 ( 
followed. 


Appeal against the Decree of the Court of the Subordinate Judge of Cuddalore 
in O.S. No. 16 of 1954. 


B. Pocker, B. Moosakutty and M. S. Mahomed Yahia, for Appellant. 
T. R. Ramachandran, for Respondent. 
The Judgment of the Court was delivered by 


Balakrishna Ayyar, J.—Defendants 1 to 9 are the appellants. Katheeja Bi, the roth 
defendant, had three sons, Abdul Razack, Abdul Subbhan and Abdul Sukoor. 
Abdul Razack died in 1944. Abdul Subbhan died in 1947. Under the Mahomedan 
Law on the death of these sons Katheeja Bi became entitled to a one-sixth share in 
their estates. On 17th June, 1948, she executed a deed of settlement, Exhibit A-r 
whereby she gave the one-sixth share which she inherited in the estate of Abdul 
Razak as also the one-sixth share which she inherited in the estate of Abdul Subban 
jointly to plaintiffs 1 and 2. The first plaintiff, Marian Bi, it may be stated is the 
only daughter of Katheeja Bi and the second plaintiff is the husband of Marian Bi. 
‘On the strength of this settlement deed the plau..tiffs instituted O.S. No. 81 of 1948, 
on the file of the Subordinate Judge, Vellore, for the partition of the estate of Abdul 
Razack. The suit was compromised on 23rd January, 1950 and the plaintiffs ob- 
tained for themselves the properties set out in Exhibit B-2. In September or October 
1950, the plaintiffs instituted the suit, out of which the present appeal arises, for parti- 
tion and separate possession of the estate of Abdul Subbhan wherein they claimed 
a one-sixth share on the basis of Exhibit A-1. 


The defendants put the plaintiffs to strict proof of the truth, validity and the exe- 
cution of the settlement deed Exhibit A-1. They took the further plea that even if 
Exhibit A-1 is proved to be genuine and to have been executed by Katheeja Bi with 
complete comprehension of its contents still the settlement deed is void since it offends 
against various rules of Mahomedan Law. The learned Subordinate Judge ovrruled 
these contentions and decreed the suit as prayed for. Defendants 1 to g have there- 
fore appealed. 


It may be mentioned here that Katheeja Bi died in 1952 while the suit was pend- 
ing in the trial Court and that no one has been specifically added as her legal 
representatives. 

It seems to us that the genuineness of the settlement deed is beyond question. 
"The evidence shows that Katheeja Bi went to the house of P.W. 1, a leading advocate 
of Vellore, and told him what she wanted to be done. He thereupon drafted the 
document Exhibit A-1 and it was typed in his office. A junior of his, who has subse- 
quently become a Judicial Magistrate, made certain corrections in the document. 
‘Thereafter it was attested by three persons one of whom was P.W. 2. P.W. 2 deposed 
that at the time he gave evidence both the other attestors were dead. Katheeja Bi 
herself presented the document for registration and it was duly registered. 
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` 
The next question is whether when Katheeja Bi executed the settlement deed she 
had a compk t: cc mprehension and full understanding of the nature of the document 
and the eftect of the dispositions she was making, 


Here it must be korne in mird that a giftdeed executed by a pardanashin lady 
stands in a peculiar position. As explained in Farid-un-nissa v. Mukhtar Ahmad}, 
“The real point is, that the disposition made must be substantially understood and must really 
be the mental act, as its execution is the physical act, of the person who makes it...............4 + 
If, however, the settlor’s frecdom and comprehension can be otherwise established or, if , as is 
the respondent’s case herc, the scheme and substance of the deed were themselves originally end 
clearly conceived and desired by the settlor, and were then substantially embodied in the decd, there 
would be nothing further to be gained by independent advice. 
a z + * t * . è 


They must satisfy the Court that the deed bas been explained to and understood by the party 
thus under dirability, cither before execution, or after it under circumstances which establish adop- 
tion of it with full knowledge and comprehension ”. 


See also Inche Noriah v. Shaik Allie Bin Omar*, where their Lordships observed : 


“ It is necessary for the donee to prove that the gift was the result of the free exercise of indepedent 
will. The most obvious way to prove this is by establishing that the gift was made after the nature 
and effect of the transaction had been fully explained to the donor by some independent and qualified 

erson so completely as to satisfy the Court that the donor was acting ind dently of any influence 
m the donee and with the full appreciation of what he was doing ; and in cases where there are 
no other circumstances this may be the only means by which the donee can rebut the presumption ”. 


Katheeja Bi was the first plaintiff in O.S. No. 81 of 1948 on the file of the Sub- 
ordinate Judge, Vel‘ore, and P.W. 1 Mr. Krishnaswami Ayyar was her advocate, 
While that suit was pending Katheeja Bi sent a registered notice to Mr. Krishnaswami 
Ayyar which as shown by Exhibit B-1 was received on 22nd August, 1949, at his resi- 
dence. That notice is said to have been mislaid and Mr. Krishnaswami Ayyar could 
not produce the original. But D.W. 2 deposed that he had attested that notice and 
that so far as he could recollect it was to this effect: Katheeja Bi did not know the 
contents of the settlement deed. It was in English. She was asked to sign in it and so 
she signed in it. She desired one-sixth share to go to her son’s sons. Mr. Krishna- 
swami Ayyar was asked not to go on with the case against the son’s sons, The 
settlement dezd appeared to be in favour of her daughter. She did not want her 
advocate to go on with the case on her behalf. 


On the strength of this notice the argument was advanced that Exhibit A-1, 
must have been, even if genuine in the sense that Katheeja Bi actually executed it, 
obtained from her under circumstances that would not make it binding on her, Some 
fraud or deception must have been practisedon her and her thumb mark obtained to 
Exhibit A-1. Otherwise, it was contended, such a notice would not have been issued 
at all. 


Now, if the matter had rested just here and there were no other circumstances 
throwing light on the mind and conduct of Katheeja Bi one might probably have 
accepted the contention of the appellants or their part of the case. However, there 
are quite a number of circumstances pointing, and decisively pointing to a different 
E It must be borne in mind that we do not know the circumstances under 
which the notice referred to in Exhibit B-1 came to be sent by Katheeja Bi to Krishna- 
swami Ayyar. All that we knew is that about that time she was apparently living 
in the house of Atdul Shukoor. According to D.W. 2 it was Abdul Shukoor who. 
sent for him t> attest that notice. D.W. 2 saw Abdul Shukoor in the house in which 
Katheeja Bi was staying at the time she affixed her thumb mark to the notice referred 
to in Exhibit B-1. What influences had been brought to bear upon her at the time 
one does not know. But, it is perfectly clear that less than two months later Katheeja 
Bi sent Exhibit A-2 to Mr. Krishnaswami Ayyar completely repudiating her earlier 
notice. Besides she went on with the suit till it was compromised on 23rd January, 


1. (1925) 49 M.L.J. 758 : L.R. 52 LA. 342 : 2. (1928) 56 M.L.J. 349- . 
LL.R. 47 All. 703 d. 
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1950. Thereafter the present suit was instituted and Katheeja Bi chos to remain 
ex parte, which means in the context that she wanted the plaintiffs to succeed in their 
actien. The subsequent conduct of Katheeja Bi constitutes a complete repudiation. 
of the notice referred to in Exhibit B-1. Be it recalled that the deed of settlement 
was executed in 1948 and that Katheeja Bi died only in 1952, that is, some four years 
later. Except for the solitary notice evidenced by Exhibit B-1—and as we already 
stated we do not know the circumstances under which the notice came to be issued— 
theconduct of Katheeja Bi shows that for the remaining years of her life she stood by 
the settlement deed. This wo xd never have happened if Exhibit A-1 had ben o tained 
from her by coercion or by the exercise of undue or improper influence. It i; also 
reasonably clear that at the time the document was prepared its contents must have 
been fully explained to her. Shs went to P.W.1 and consulted him, He then prce 
pared a draft in accordance with her instructions, It was typed in his office. A junior 
of his made certain corrections and amendments and it was thereafter that Katherja 
Bi executed the document. P.W. 1 was asked whether Katheeja Bi was capable 
of understanding her actions at the time she executed Exhibit A-1 and whether it was 
read over to her and he then gave this answer : 


“Yes. It must have been read over to her”. 


An Advocate in the position of P,W. 1 could hardly say more than this. It is im- 
possible to expect a person in his position to have specific recollection about which 
particular document was read over to the person concerned. 


Thz evidence of P.W. 2, an attestor of the document, however, makes the matter 
very much clearer : 
` “The document Exhibit A-r was typed in Sri D. Krishnaswami Ayyar’s office. 


. . 


Vakil D. Krishnaswami Ayyar wrote the draft. We four were.present then. At the time no- 
one else was present. The vakil after drafting, translated the writing to us and then handed the 
same to his clerk and directed him to type ”. 


There is no reason why the evidence of P.W. 2 should not be believed. 


Another important circumstance here is that the document was not prepared 
in a rush or hurry. From the village where Katheeja Bi lived with her son-in-law 
they went to Vellore in connection with this document. They appear to have 
spent at lezst two or three days at Vellore. It is also useful to bear in mind that 
if there had been any grounds for suspecting anything wrong or improper it is hardly 
likely that an Advocate of the standing of P.W. 1 would have proceeded further in the 
matter. One other circumstance which is not wholly devoid of significance is this. 
In Tamil districts Muslims do not observe purdha with the same rigidity and strict- 
ness as in some other parts of the country. Very often the purdha is a matter of 
form. In addition it must be remembered that at the time she executed Exhibit A-1 
Katheeja Bi was advanced in years and in the case of such elderly persons there would 
not be the same insistence on the observance of purdha as in the case ofgirls and of 
young women, 


Taking all the circumstances of the case we are satisfied that Katheeja Bi execu- 
ted Exhibit A-r with full understanding and comprehension ofits contents and that 
the document did not incorporate anything which was not in accordance with her 
intentions, 


Mr. Gopalaswami Ayyangar for the appellants argued that even so the settle- 
ment must fail for these reasons. Delivery of possession is essential to validate a 
gift of property under the Muhamedan Law. Katheeja Bi the donor was not in 
possession of any part of the property at the time she purported to make the gift deed,. 
Exhibit A-r. 


Since she was not in possession she could not naturally have given possession. 
Besides, Exhibit A-1 is a gift in favour of two persons jointly and such a gift is bad. 
What Katheeja Bi purported to make a gift of, was an undivided share in the estate 


15 
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of each of hel sons and the gift of an undivided share is bad. The transaction offends 
against every principle of Mahomedan Law relating to mushaa. Mr. Gopalaswami 
Ayyangar reinforced his arguments by referring to Mussamat Bibi Bilkis v. Sheikh 
Wahid Alit, where it was observed that the doctrine of mushaa is not an archaic rule 
of law and although not favoured, cannot be ignored or repudiated. 


In dealing with these arguments it is well to bear in mind the following obser- 
vations of the Privy Council in Muhamad Mumtaz Ahmed v. Zubaida Jan? : 


“ The doctrine relating to the invalidity of gifts of mushaa is wholly unadapted to a progressive 
state of society, and ought to be confined within the strictest rules ”. 


The question whether a gift to two donees jointly is bad was considered in 
Ebrahim v. Bai Asi.2 We quote the relevant passage : 

“There was a second argument placed before me, to the effect that ‘A gift of property, which 
is capable of division, to two or more persons without dividing it, is invalid ; but it may be rendered 
valid of separate possession is taken by each donee of the portion of the property given to him......, 
I cannot accept this argument. The authority of the Fatawa Alamgim and Hidaya is directly 
against it ”. 

This view was adopted in Kaniz Fatima v. Jai Naraint. On pages 221 and 222 
Manohar Lal., J., observed :— 

‘In the case of Ebrahim v. Bai Asi?, Tyabji, J., has examined the subject at great length and 
I respectfully agree with his observations. I do not sce why a donce of mushaa who has taken 
joint canes of the subject of a gift, and who finds it convenient and practicable to continue 
to hold that property without partition , should not be allowed to doso. All that the law is concerned 
to find is that before the validity of such a gift is declared, the donor must have parted with complete 
possession in favour of the donee, and then it is the lookout of the donee as to whether he wants a 
partitition or not. If the donor had partitioned the property and given it to a donce in a definite 
share, the donee could still hold the property as a tenant in common with his co-sharers and no question 
could have been raised regarding the validity of the gift. The same result, in my opinion, should 
‘follow provided the donee has been found to be in possession.” 


In Kalu Beg v. Gulzar Beg®, it was held 


“ When there is delivery of possession under a gift made jointly to two persons and the donees 
at some subsequent date aithes divide the property among themselves or arrange that one should have 
the entire gifted property, the doctrine of mushaa ceases to operate and that which was irregular in 
the beginning becomes valid”. 

‘So far as we are aware there is no decision of this Court directly in point. We find 
ourselves in respectful agreement with the views of Tyabji, J., in Ebrahim v. Bai Ast, 
and of Manohar Lall, J., in Kantz Fatima v. Jai Narain, 


We would best observe that the rules of Mahomedan law do not require that to 
make a gift vaild the donor must have physical possession of the property and must 
hand over that physical possession to the donee. It is enough if he has got legal 
possession of the property and transfers to the donee such possession as the matter is 
susceptible of. In the present case when Abdul Razak died Katheeja Bi became 
a co-heir along with the widow and children of Abdul Razack. Similarly when 
Abdul Subhan died Katheeja Bi became a co-heir along with the widow and children 
of Abdul Subhan. The possession cfone co-heir is ordinarily possssion on behalf 
of all. It must also be emphasised that in June, 1948, when Katheeja Bi executed 
Exhibit A-1 her claim to be the heir of her sons Abdul Razack and Abdul Subhan had 
not been challenged or called in question by any one. The possession of the other 
heirs was possession on her behalf also. And we may properly say that she was 
actually in possession of the estate. It was explained in Kanz Fatima v. Jai Narain’. 


“ Possession of a co-owner or a co-tenant is a possession which has to be recognized by the law ”. 
In Exhibit A-1 Katheeja Bi distinctly stated that thereafter she ceased to have any 


interest in the schedule mentioned properties and she expressly declared that the 
settlees 


k 27) LL.R. 7 Pat. 118. 3. (1933) LL.R. 58 Bom. 254. 
889) L.R. 16 I.A, 295: LL.R. 11 All. 460 4. (1943) LL.R. 23 Pat. 216. 
at “475 (P.G). 5- (1946) Nag. 510. A 
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“ will be entitled to work out the settlor’s rights in the properties described helow by taking 
appropriate proceedings ”. ` 


‘Fhe only manner in which Katheeja Bi could have got physical possession of any part 
of the property was by instituting a suit for partition, and, under Exhibit A-1 she 
armed the donees with the requisite power. In effect, therefore, she gave the donces 
such possession as the property was capable of, 


One other observation must be made. The reason for the rule that the gift 
of an undivided share is bad is to be found in the desire to avoid what has been des- 
cribed as confusion. If the property is capable of separate possession but neverthe- 
less the donor does not separate what he intends to give from his other possessions, 
how is one to find out what he intended to give? And if we do not know what he in- 
tended to give, but still try to give something there is bound to be confusion. The 
reason of the rule is wholly absent in a case like the present where the donor 
gave away the entirety of her interest in the estate. It was held in Zahyran v. Abdus 
Salam}: 


“ A definite share in immovable property, zamindari, houses or shops, is a separate estate with 
separaté and defined rents. The rule mushaa, therefore, which aums at prohibiting confusion between. 
estates gifted and not gifted is wholly inapplicable to such an estate. í 


We may legitimately ask as was asked by Lord Machnaughten in the case of Mahomed Baksh 
Khan v. Hosseini Bibi*, what certain confusion can it introduce if the owner of a definite share in 
immovable property makes a gift of that share in favour of another person and has himself nothing 
left in that property after the gift? It seems to us that the only answer that can be given to this 
question is in the negative ”. 


In Nazir Din v. Muhammad Shah’, Din Muhamad, J., observed :— 


“It will be manifest from the above that the original rigidity of the rule of Musha has been consi- 
derably relaxed in its application to British India and in almost all cases, which have come up before 
the Courts here as well as before the Privy Council, an effort has been made to adapt the rule to its 
new environments and so to interpret it as to make it consistent with the principles of justice, equity 
and good conscience. The Courts in this country have given effect rather to the spirit of the rule 
than to its letter and have upheld gifts in all cases in which the intention to give on the part of the 
donor had been expressed in most unequivocal terms, and had further been attended by all honest 
efforts on his part to complete the gift by divesting himself of the control over the property in such a 
manner as would clearly imply his divestiture in the eye of the law of the land. 

The raisen d’etre of this rule was the avoidance of gifts that were vague, indefinite or incomplete, 
and the only test that should be applied in such cases is whether the gift in question is open to any of 
those objections ; or in other words, whether the donor has still reserved to himself a loop-hole of 
-escape or not. If this is not so and if the donor has done all that the law of the land requires to be 
‘done to separate himself from the property a gift of mushaa will be as valid as that of property which 
can be physically handed over to the donee”. - 


The case in Hamidullah v. Ahmedulla*, is also in point. The subject-matter of the gift 
there was undivided 7/32 share in 6 houses and 3 parcels of land. The donor was 
not in physical possession but only in constructive possession of the property. She 
executed a deed of gift and had it registered. The document recited that the donor 
was conveying to the donee the same sort of possession which she had. The gift 
was upheld. The Court observed : 

“ She admittedly had no physical possession but was in constructive possession through the plaintiff 
see e ea veecesees She however put the donee in a position to obtain ession and it is a fact as 
-atated jin the plaint that the defendant donee instituted a suit for his share of the rents on the basis 


sof this deed of gift. 2... .. cece eee Mst. Haliman did practically all that she was able to do in 
way of divesting herself of possession and giving to the donee-defendant the same possession as she 
had herself”. 


In Tyabji’s Principles of Muhammadan Law (2nd Edition, page 423) the following 
passage appears : i 

“The Courts are inclined to uphold a gift of ‘ mushaa’, i.e., of an undivided part of property, 
except where the omission to separate the portion of the property which is the subject of gift from the 


1. AIR. 1930 Oudh 7E 3- A.I.R. 1936 Lah. 95 and 96. 
31088) L.R. 15 I.A. 81.: I.L.R. 15 Cal. 684 4. A.LR. 1936 All. 473. 
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a 
rest of it, is takdh as an indication that there has been in effect, an incomplete transfer, which the 
donor would have completed by partition, had he intended to complete the gift". 


This statement of the law was approved in Musammat Bibi Bilkis v. Sheik Wahid AH? 
and in Ebrahim v. Bai Asi?. 


It will be appreciated that in the present case Katheeja Bi could not have done 
anything more whatever to complete the gift. There are certain observations in 
Syed Mohideen Sahib, In re’, which are directly to point: 

“Two points were raised by Mr. Parthasarathy Ayyanger, learned counsel for the appellant 
in this case. One is that the learned Judge, Basheer Ahmed Sayeed, J., erred in law in holding that 
the gift by the sedond defendant to the plaintiff of his share in the suit property was valid. The con- 
tention was that as the donee was entitled only to an undivided share, the gift was invalid because of 
the doctrine of mushaa under the Muhammadan Law. As the learned Judge observed, the prevailin 
view is that a gift of an undivided share which is capable of division is not void. Learned co 
for the appellant did not dispute this but argued that such a division could be made only by the donor 
himself and relied on the decision of the Lahore High Court in Said Hassan v. Shah Hussain‘. 

In the case before us the facts are entirely different. The donor has made a gift of his entire 
interest to the plaintiff. That interest was a share in a property. It will not be possible for the second 
defendant to voluntarily effect a division and then deliver his share to the plaintiff. ý 

In our opinion, if the gift is otherwise valid, in a case like this, there can be no impediment to 
the Court directing a partition between the donee in the right of the donor and the other sharer, the 
Girst defendant in this case”. 


One final observation must be made and it is this. The question whether posses- 
sion has been dclivered is relevant only when an issue is raised between the donee or 
those claiming under him on the one side and the donor or those claiming under him 
on the other. Whzre a gift is otherwise proper a stranger cannot invoke the rule 
that the gift is bad because there has been no delivery of possession. In Kalu Beg v. 
Gulzar Beg", Bose, J., observed : 

“I have decided in Halimbi v. Rahamatali®, that the question of delivery of possession is only 
relevant as between the donor and those who claim under him or her and the donee. If the donor 


upholds the gift then it is not open to strangers like the present defendants to question it on the ground. 
want of delivery of possession.” 


We think that this is the proper way of looking into the matter. 


All the contentions raised by Mr. Gopalaswami Ayyangar fail. In the result, 
the appeal fails and is dismissed with costs. 
P.R.N. —— Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—-Mr. Justice RamAswAMI AND MR. JUSTICE ANANTANARAYANAN. 


Balasubramania Thevar alias Subramania Thevar and others .. Appellants* 
v. ; 
Nallamuthu Moopanar and others .. Respondents. 


Madras Agriculturists Relief Act (IV of 1938) (as amended by Madras Act XXIV of 1950), section 9-A, 

9) (a) (1)—Construction and scope of—-Usufructuary mortgage and lease back—-Rents paid by mortgagor under 

e—Appropriation—Right to re-appropriate towards principal—Section 8, lanation 1—Applicability— 

Right of morigagor—Section 19—“Court which passed the decres’”—Meaning of-—Decree confirmed or modified on. 
appeal—-Application under section 19—Jurisdiction of Court of first instance. 

Interpretation of Statutes—Statutory fiction—Duty of Court in giving effect to—Principles. 

Under sub-section (9) (a) (1) of section 9-A, Madras Agriculturists Relief Act, 1938, as amended 
by Act XX of 1950, the rent pad towards the lease by the mortgagor who has taken the mortgaged 
properties back on lease, should be deemed to be the interest, and section 8or g read with section 12 or 
1g, as the case may be, should be applied to scale down the debt. Such rents are obviously quite 
distinct from the interest paid by a debtor to a creditor, but the statutory fiction enacted by section 
g-A, (9) (a) (1) assumes the identity where it does not exist. By the very virtue of the principle 
governing the legal fictions Explanation I to section 8 cannot apply to such a case. 





1. (1927) LL.R. 7 Pat. 118. 4 ALR. 1947 Lah. 272. 
R. 933 LL.R. 58 Bom. 254. 5. LL.R. (1946) Nag. 510. 
3. (1957) 1 M.L.J. 946. 6. LL.R. (1941) Nag. 669, 672. 
* AAO. Nos. 263 of 1956 and 277 of 1936. - ttst December, 1959. 
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For the purpose of giving effect to the legal fiction the Court has to assume the cfistence of fact 
upon which the fiction could operate. But the Court cannot create further legal fictions which have 
not been enacted, in order to make applicable a certain state of rights which does not flow or follow 
from the assumption of the identity per se which the Legislature actually enacted. 

It must therefore be held that the debt is liable to be scaled down, assuming that the payment 
towards rent are to be regarded as payments towards interest. Explanation I to section 8 in particular 
cannot apply, because it has not been enacted that the person making the payments must also be 
deemed to have considered himself as a debtor repaying a creditor and deemed to have exercised a 
right of appropriating those payments in a particular manner, either by actually appropriating them 
towards interest in writing, or failing to do so. The Court cannot construct further legal fictions, 
which will have to be constructed before Explanation I to section 8 can be made applicable. . 


In dealing with a statutory fiction as applying to certain facts, the Court is entitled to and bound 
to ascertain, for what purpose the fiction was enacted, between what persons it should be operative, 
and how it should be given effect to ; and in giving effect to a legal fiction the corollaries of the 
assumed identity cannot be shirked, as it is not merely proper, but even necessary to assume the 
other facts also upon which the fiction can operate. 

East End Dwellings Co., Ltd. v. Finsbury Borough Council, L. R. (1952) A.C. tog ; Income-tax Com- 
missioner, Delhi v. S. Teja Singh, (1959) 1 M.L.J. (S.C.) 154 : (1959) 1 An.W.R. (S.C.) 154: (1959) 
§.C.J. 425 : A.I.R. 1959 S.C. 352, applied. 

R. w. Norfolk County Council, (1891) 60 L.J. Q.B. 380; Ex parte Walton in re Levy, L.R. (1881) 17 
Ch. D. 748 ; Commissioner of Income-tax, Bombay Presidency v. B. T. Corporation, (1929) 58 M.L.J. 204: 
L.R. 57 LA. 21 : LL.R. 54 Bom. 217 (P.C.) ; The Provincial Government of Madras v. Neeli Veerce 
thadrappa and others, (1950) 1 M.L.J. 564 : LL.R. (1951) Mad. 257 and Kalyanasundaram v. Muthu 
vesra, (1959) 72 L.W. 1, relied on. 


Secticns 19 and 20 of the Act have to be read together, and the explanation of the expression 
“ Court which passed the decree ” in section 20 equally applies to section 19. Even when an appel- 
late Court had confirmed or modified the decree, still the Court to which an application lies under 
section 19 is the Court of first instance which passed the decree. 


Lingappa Chettiar v. Chinnanwami Naidu, (1955) 1 M.L.J. 1 and Ganga Raju v. Ramayya, (1939) 
49 L.W. 203, followed. 

Appeals against the Orders of the Court of the Subordinate Judge, Madurai, 
dated 6th March, 1956 and made in I.A. Nos. 915 of 1955 and 1444 of 1951 in 
O.S. No. 14 of 1945 respectively. 


R. Gopalaswamt Ayyangar, for Appellants. 
K. S. Desikan and K. Raman, for Respondents. 
The Judgment of the Court was delivered by 


Anantanarayanan, 7.—These are related appeals by respondents 1, 3 and 7 (defen- 
dants 1, 3 and 7) in an application under section 19 of Madras Act (IV of 1938) for 
further amendment of a decree obtained on the foot of a usufructuary mortgage. 
Broadly stated, the grounds urged are: (1) that the learned Subordinate Judge ought 
not to have proceece 1 to further amend the decree under section g-A of the Act, which 
has actually resulted in an amendment at a higher figure, when this Court had earlier 
applied the provisions of the Madras Agriculturists Relief Act and scaled down the 
decree, (2) upon acorrect interpretation of sub-section (g) (a) of sectiong-A of theAct, 
the arrears of rent should be deemed to be interest for all purposes of sections 8, 9, 
12 and 13 of the Act, and Explanation I to section 8 should therefore have been 
applied to the facts and (3) that, in any event, the prior payments mace by way of 
rent or towards kist should all have been appropriated towards the liquidation of the 
principal of the debt, or at least the debt itself, and the rule of damdupat enunciated 
in the Act applied, to determine the reduced final liability. Actually C.M.A. No. 
263 of 1956 relates to an order on an application by defendants 1, 3 and 7 (appel- 
lants) for a declaration that the entire preliminary decree debt had been discharged, 
and that no further liability remained. 


The first ground of objection can be very simply dealt with. It is true that the 
preliminary decree made in this suit came up before this Court in A.S. No. 624 of 
1945, and that it was modified by applying the provisions of the Act in the decree of 
this Court, dated 6th April, 1950 (Exhibit A-3). As the learned Subordinate Judge 
points out, in Ganga Raju v. Ramayya', a Division Bench cf this Court has held that sec- 
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‘tions 19 and ko of the Madras Act IV of 1938 should be read together, and that the 
explanation of the expression ‘Court which passed the decree’ in section 20 equally 
applied to section 19. Hence, an application to amend the decree debt was properly 
made to the Court of first instance. In Lingappa Chettiar v. Chinnaswami Naidu, 
Govinda Menon, J., in delivering the judgment of the Division Bench, referred to 
the earlier citation, and observed that even where an appellate Court had confirmed 
or modified the decree, still the Court to which an application lay under section 19 was 
the Court of first instance which passed the decree. In the light of these authorities, 
the contention has no force that, because this Court originally modified the prelimi- 
nary decree, no further application lay under section 19 of Madras Act IV of 1938. 
to the Court of first instance. 


The next ground, and it is a matter which appears to be of some complexity ` 
and difficulty, is whether, by virtue of the language in section 9-A, sub-section (9) (a), 
Explanation I to section 8 should be applied to the present facts, so that all the 
payments have to be credited towards the principal, We shall immediately proceed. 
to determine this matter, in the light of the admitted facts that this was a usufructuary 
mortgage with a lease back in favour of the mortgagor, as evidenced by the hypothe- 
cation bond and the registered security bond. 


Section g-A, sub-section (9) (a) (i), with which we are concerned, runs as follows: 


“ Except in cases falling under sub-section (5) (a), where the mortgaged property, or, as the 
case may be, the portion thereof in the possession of the mortgagee has been leased back to the mort- 
gagor by the mortgagee, the rent due to the mortgagee under the lease (after deducting from such 
rent any revenue, tax or cess paid or payable by the mortgagee in r t of the property) shall be 
decmed to be the interest on the mortgage debt or the portion thereof attributable to the portion of 
the property aforesaid and the provisions of section 8 or 9 read with section 12, or section 13, as the 
case may be, shall apply to the entire debt”. 


Explanation I to section 8 of the Act runs as follows : 


“ In determining the amount repayable by a debtor under this section, every payment made by 
him shall be credited towards the principal, unless he has expressly stated in writing that such pay- 
ment shall be in reduction of interest. ’ 3 


The problem now becomes clear, when section g-A, sub-section (9) (a) (i) and Ex- 
planation I tosection 8 are considered together. Under the former provision, the rents 
due to the mortgagee under the lease paid by the mortgagor “shall be deemed to be 
the interest on the mortgage debt”. The argument is that if this legal fiction is to be 
given effect to Explanation I to section 8 must also be applied to the facts, and all 
payments credited towards the principal, within the ambit of that rule. 


The problem which confronts us, therefore, is, when the Legislature creates or 
constructs a legal fiction by virtue of such words as “‘ deemed to be ”, how far is that 
fiction to be operative ? 


As Cave, J., observed in R. v. Norfolk County Council?, 


* Generally speaking, when you talk of a thing being deemed to be something, you do not mean 
to say that it is that which it is to be deemed to be. Its rather an admission that it is not what it 
is deemed to be and that notwithstanding it is not that particular thing, nevertheless............ it 
is deemed to be that thing.” 

In Commissioner of Income-tax, Bombay Presidency v. B. T. Corporation®, the Judicial 
Committee observed : i 


“ Now, when a n is “ deemed to be ” something, the only meaning possible is that whereas 
he is not in reality that something, the Act of Parliament requires him to be treated as if he were.” 


Reference might also be made to The Provincial Government of Madras v. Neeli Veera- 
bhadrappa and others*, where the same dictum is quoted in the judgment of Viswanatha 
Sastri, J. In “Words and Phrases Judicially Defined” by Roland Burrow, Vol. IT, 
1943, the authorities are cited for the same purpose of proving that the use of such 





I. (1955) 1 M.LJ. 1. T.L.R. 54 Bom. 213 at 217 (P.C.). 
2. ee 60 LJ. Q.B. 380. 4. (1950) 1 M.L.J. 564: LL.R. (1951) Mad. 
g. (1929) 58 M.L.J. 204: L.R. 57 I.A. 21: 257. ° 
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words creates a legal fiction, though there is no actual identity, and the ladk of identity 4 

is itself the condition upon which the legal fiction operates. Subrahmanyam J., 

in Kalyanasundaram v. Muthuveera!, observed : 


“In the vocabulary of the draftsman “ deemed ” is a term of art, which expresses an intentiom 

to create and keep in being, by a legal fiction, that which in the ordinary course of law did not or would 
not exist ”, 
But that is by no means the entire difficulty. When such a legal fiction has to be 
given effect to, difficulties may arise in determining the extent to which the fiction 
ought to be operative. A very helpful enunciation of the true principle will be 
found in Ex parte Walton In re Leoy?. James , L.J., laid down: 

“When a statute enacts that something should be deemed to have been done, which in fact 


and truth was not done, the Court is entitled to and bound to ascertain for what purposes and between 
what persons the statutory fiction is to be resorted to”. 


An important instance of the application of a legal fiction is East End Dwellings Co., Lid. 
v. Finsbury Borough Council’. ‘That was a case in which, under a certain rule, a 
certain valuation of property was directed to be regarded as that,which it would have 
been, if fhe entire damage had been made good before a certain date ofnotice. Lord 
Asquith observed in a passage, which has become oft-quoted in the interpretation of 
statutory fictions : 

“If you are bidden to treat an imaginary state of affairs as real you must surely, unless prohibited 
from doing so, also imagine as real the consequences and incidents which, if the putative state of 
affairs had ın fact existed, must inevitably have flowed from or accompanied it. One of these in 
this case is emancipation from the 1939 level of rents. The statute says that you must imagine a 
certain state of affairs ; it does not say that, havıng done so, you must cause or permit your imagina- 
tion to boggle when it comes to the inevitable corollaries of that state of affairs”. 

In Income-tax Commissioner, Delhi v. S. Teja Singh*, their Lordships were concerned 

. with a legal fiction under section 18-A (9) (b) of the Income-tax Act, that the failure 
to send an estimate under section 18-A (3) was to be deemed to be a failure to send 
a return. Venkatarama Iyer, J., observed : 

“ It is a rule of interpretation well-sectled that in construing the scope of a legal fiction, it would. 
be proper and even necessary to assume all those facts on which alone the fiction can operate ”. 

The observations of Lord Asquith in East End Dwellings Co., Lid. v. Finsbury Borougk 
Council®, set forth above, have been fully extracted and followed in the case. 


We may thus arrive at two determining principles, in dealing with a statutory 
fiction as applying to certain acts. Firstly, the Court is entitled to and bound to 
ascertain, for what purposes the fiction was enacted, between what persons it should 
be operative, and how it should be given effect to. Secondly, in giving effect toa 
legal fiction, the corollaries of the assumed identity cannot be shirked; it is not merely 
proper, but even necessary, to assume the other facts also upon which the fiction can 
operate. 


Applying these principles, we are very clear that the rents paid towards the 
lease by the mortgagor should be deemed to be the interest, and that section 8 or 9 
read with section 12 or 13 as the case may be, should be applied to scale down the 
entire debt. Such rents are obviously quite distinct from the interest paid by a debtor 
to a creditor, but the statutory fiction assumes the identity where it does not exist. 
But, by the very virtue of the principles that we have set forth above, we do not think 
that Explanation I to section 8 in particular can apply to the facts. Explanation I 
lays down that every payment made by a debtor should be credited towards the 
principal, unless the debtor had expressed his intention that the payment should be 
in reduction of interest. In other words, with reference to the law of appropriation, 
the rule proceeds on the footing that where there is a liberty on the part of the debtor 
to make a specific appropriation, namely, towards interest, and he does not make that 





1 (1 J2 L.W. 1, 6. 4. (1959) 1 M.L.J. (S.C.) 154% (1959) 1 An. 
2. (7389) L.R. 17 Ch. D. 746. W.R. (S C.) 154 : (1959) SOT. 425: AlR. 
g. ŅĻ.R. (1952) A.C. 109 (H.L.). 1959 S.G. 352. 
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` appropriatiðn expressly and in writing, the payments shall be considered as open 
‘payments, and shall be credited towards the principal. This cannot be the conse- 
quence of the legal fiction enacted in section g-A, sub-section (9) (a) (i), for the simple 
reason that it does not flow either from that legal fiction, or from its inevitable. corol- 
laries. We may assume that rents or lease amounts paid constituted interest, and 
-we may apply the provisions of section 8 or g read with section 12 or 13, as the case 
may be, to the facts. But we cannot construct further legal fictions, which will have 
to be constructed, before Explanation I to section 8 can be made applicable. We 
cannot assume that the consciousness with which these rents were paid by the mortga- 
gor, shall be deemed to be the consciousness with which a debtor repays moneys, and 
that the jural relationship of lessee and lessor shall further be deemed to have been 
substituted by the different relationship of debtor and creditor and that in a context 
in which the debtor had the right to make specific appropriations towards interest, 
-expreasly and in writing, he failed to do so. These are not merely the inevitable 
-corollaries of the first and only legal fiction that the Legislature has actually enacted. 
For Explanation I to section 8 to apply, other and distinct legal fictions have to be 
brought into play, including the legal fiction of a totally different consciousness and a 
-right of appropriation, which the party making these payments could rot have 
possessed. We are of the view that the observtions of Lord Asquith in East End 
Dwellings Co., Lid. v. Finsbury Borough Council? and of the Supreme Court in 
Income-tax Commlssioner, Delhi v. S. Teja Singh*, only amount to this, that for 
purposes of giving effect to the legal fiction, we should assume the existence of 
factors upon which the fiction could operate. But we cannot create further legal 
fictions, which have not been enacted, in order to make applicable a certain 
state of rights, which does not flow or follow from the assumption of identity per se 
which the Legislature has actually enacted. In this view, we conclude that, 
-though the debt is liable to be scaled down, assuming that these payments towards 
rent are to be regarded as payments towards interest, Explanation I to section 8 
in particular cannot apply, because it has not been enacted that the person 
making the payments must also be deemed to have considered himself as a 
‘debtor repaying a creditor, and deemed to have exercised a right of appropriating 
those payments in a particular manner, either by actually appropriating them towarcs 
‘interest in writing, or failing to do so. 

Upon the third ground, we do agree that credit must also be given for certain 
-amounts paid by the lessee under the security bond, apparently equivalent to the 
kists payable on the properties. Since it was the mortgagee who had to pay hists 
under the document of hypothecation the lessee is entitled to credit for these 
-amounts, and also to have the rule of damdupat applied to the facts. Applying that 
rule, we find that the properly ascertained liability is Rs. 6,320-11-4. Accordingly 
-the Appeal No. 277 is partly allowed to this extent, and the parties will bear thcir own 
“Costs. 


P.R.N. C.M.A. No. 263 of 1956 dismissed. 
C.M.A. No.277 of 1956 allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAMAsWAaMI AND MR. JUSTICE ANANTANARAYANAN. 


Sri Ramanasramam by its Secretary G.Sambasiva Rao and others Appellanis* 
v. 


The Commissioner for Hindu Religious and Charitable Endow- 
ments, Madras .. Respondents. 
Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (17)—-Temple— 
Satins Mairalianeniare shrine adjunct to the Ramanasramam—Not a temple within the purview of the 
ct. 

. Madras Act XIX of 1951 is intended to apply only to religious institutions and endowments 

‘which are exclusively Hindu in character. 

; The connotation of a temple as defined in the Act consists of the following two component 
parts, viz., it must be an exclusively Hindu institution and it must be exclusively a place of Hindu 
public religious worship. 

A tgmple must conform to Agama Sastras or by immemorial public usage must have come to 
be regarded as a place of public religious worship notwithstanding its non-conformance with the 


Agama Sastras, 


‘The Samadhi described as Mathrubootheswarar temple is an adjunct to the Ramanasramam 
and is certainly not the core around which the Asramam gow. This institution is a composite insti- 
tution and in accordance with the founder’s universal outlook is o to devotees of all religions. It 
stands to commonsense also that no exclusively Hindu shrine would be an appenage of a cosmopolitan 
Ashram and where persons of other religiońs were consistently paying homage at the shrine. 


The building of a samadhi or tomb over the remains of a person and the making of the provision 
for the performance of Gurupooja and other ceremonies in connection with the same is not recognized 
as charitable or religious purposes according to Hindu Law. 


It has become settled law that a Samadhi by itself and not treated as a fitting object of public 
Hindu religious worship for over a long period does not evolve into a temple. 
Sri Mathrubootheswarar shrine is not a temple within the meaning of the Act and is only an 
adjunct to Sri Ramanasramam, a public religious trust. 
Case-law discussed. 


Appeal against the Decree of the Court of the Subordinate Judge of Vellore 
in Original Suit No. 69 of 1954. 

T. M. Krishnaswami Ayyar and M. Natesan, for Appellants. 

The Government Pleader (K. Veeraswami) for Respondents. 

The Court delivered the following Judgments: 


Ramaswami, 7.—This appeal is directed against the Decree and Judgment of 
the learned Subordinate Judge of Vellore, in O.S. No. 69 of 1954. 


It is a statutory suit filed under section 62 of the Madras Hindu Religious and 
‘Charitable Endowments Act (hereinafter referred to as the Act) by the persons aggrie- 
ved who consist of Sri Ramanasramam by its Secretary G. Sambasiva Rao, 
T. N. Venkaraman, A.W. Chadwick, S. S. Cohen, Framji Dorabji, A. Devaraja 
Mudaliar and C. Somasundaram Pillai. The defendant is the Commissioner for 
Hindu Religious and Charitable Endowments, Madras. The question for considera- 
tion is whether the component part of Sri Ramanasramam, by name Sri Mathru- 
‘bootheswara Swami Temple, an institution registered under the Societies Registration 
Act, (Exhibit A-23, dated 11th September, 1950), is a temple as contemplated by 
‘section 6 (17) of the Act, as has been held by the learned Subordinate Judge or a pub- 
lic religious trust as has been contended by the plaintiffs, with the following objects 
viz., to carry out the provisions in the Will of Sri Bhagwan, to administer Sri Rama- 
nasramam, Sri Mathrubootheswara Swami temple, the Samadhi of Sri Bhagwan 
Ramana Maharishi with the properties and assets attached thereto and for propagat- 
äng the sayings of the Bhagwan. 





*Appeal No. 522 of 1956. 12th December, 1959. 
a : (21st Agrahazgna 1881- 
16 


§22 THE MADRAS LAW JOURNAL REPORTS. ' [t960 


‘ 
Section 6 (17) of the Act defines a temple as, 


“a place, by whatever designation known, used as a place of public religious worship, and de- 
dicated to, or for the benefit of or use as of right by, the Hindu Community or any section thereof, 
as a place of public religious worship.” 


In regard to what constitutes a public religious trust in Hindu Law, we have 
three authoritative works of Pandit Pran Nath Saraswati’s HinduLaw of Endow- 
ments, Tagore Law Lectures, (1892), P.R. Ganapathi Ayyar’s Hindu and Moham- 
madan Endowments, Second Edition (1918) and B. K. Mukherjea’s (late Chief 
Justice of India) Hindu Law of Religious and Charitable Trust, Tagore {Law 
‘Lectures (1952) and the following information can be gathered therefrom. 


In the Hindu system there is no line of demarcation between religion ana charity. 
On the other hand, charity is regarded as part of religion. This is because the 
Hindu Religion recognises the existence of a life after death, and it believes in the 
Law of Karma according to which the good or bad deeds of a man produce corres- 
ponding results in the life to come. Therefore, all the Hindu sages concur in holding 
that charitable gifts are pious acts par excellence which bring appropriate rewardg to the 
donor. 


Hindu religious and charitable acts have been from the earliest time classified 
under two heads, viz., istha and purita. The two words are often used conjointly and 
they are as old as the Rig Veda. The compound word istha-purtia has been, retained 
in the writings of all Brahminical sages and commentators down to modern days, 
and although the connotation of these two expressions was extended to some extent 
in course of time, the fundamental ideas involved in them remain practically the same. 
By istha is meant Vedic sacrifices, and rites and gifts in connection with the same ; 
purtta on the other hand means and signifies other pious and charitable acts which 
are unconnected with any srauta or Vedic sacrifice. The meaning of those two ex- 
pressions has been discussed elaborately by Pandit Pran Nath Saraswati, in his 
Tagore Law Lectures on the Hindu Law of Endowments. 


Following a text of Sankha quoted by Hemadri, Pandit Pran Nath Saraswati, 
makes the following enumeration of istha works, viz.,(1) Vedic sacrifices, etc., (2) gifts 
offered to priests at the same, (3) preserving the Vedas, (4) Religious austerity, (5) 
Rectitude, (6) Vaiswadev sacrifices and (7) hospitality. The purtta works not only 
signified such works of public utility as excavation of tank, wells, etc., but included 
all acts which either conferred some kind of benefit on those who were in need of it, 
or were regarded as meritorious from the spiritual or religious point of view. From 
the numerous Smriti texts bearing on the point, Pandit Pran Nath Saraswati has 
compiled a list of purtta works which are generally recognised as such by Brahmini- 
cal writers. These are: (1) gifts offered outside the sacrificial ground,(2) gifts on the 
occasion of an eclipse, solstice and other special occasions, Ri the construction of 
works for the storage of water, as wells, tanks, etc., (4) the construction of temples for 
the Gods, (5) the establishment of procession for the honour of the Gods, (6) the gift 
of food and (7) the relief of the sick. This list is by no means exhaustive. One other 
form of religious and ‘charitable endowment which is popular with the Hindus is to 
create places where hospitality can be combined with dissimination of religious 
knowledge and facilities for meditation. 


Charitable trusts are of two kinds—public and private. The Hindu Law 
jtself knows no distinction between public and private religious or charitable trusts : 
Rupa v. Krshnajt?. Hence it was that West, J., remarked in general terms in Manohar 
y. Laxmiram®, that a trust for a Hindu idol and temple is to be regarded in India 
as one created for public charitable purposes within the meaning of section 539 of the 
Code of Civil Procedure, 1882, corresponding to section 92 of the present Code. 
Still that distinction is not without its meaning in Hindu Law as now administered. 
It is therefore necessary to show here where the distinction lies. In English law the 
terms “ public” and “ private” are thus defined :—By “ public” must be under- 
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stood such as are constituted for the benefit either of the public at large or of some: 
considerable portion of it answering a particular description. The essential elements 
of a public charity are that it is not confined to privileged individuals but it is open 
to the indefinite public, or some portion thereof or upon an indefinite class of persons. 
It is this unrestricted quality that gives it its public character: (Ten American Juris- 
prudence, 588). The line of distinction between purposes of a public nature and of a. 

rivate nature is fine and practically incapable of definition; (IV Halsbury, third 
Edition, page 211). Seealso Ram Saroop v. Sahi1, a case under Bihar Hindu Religious 
Trusts Act and also Mot Das v. Sahi*. To this class of “ public trust ” belong all 
trusts for charitable purposes and indeed public trusts and charitable trusts 
may be considered in general as synonymous expressions. In private trusts the 
beneficial interest is vested absolutely, in one or more individuals who are or within 
a certain time may be, definitely ascertained and to whom therefore collectively, un- 
less under some legal disability, it is, or within the allowed time will be, competent to. 
control, modify, or determine the trust. A public or charitable trust on the other 
hand has for its object the members of an uncertain and fluctuating body and the 
trust igelf is of a permanent and indefinite character and is not confined within the 
limits prescribed to a settlement upon a private trust (Lewin on Trusts, page 18): The 
same distinction has been expresed in a simpler language by Mr. G. S. Shastri in his 
Hindu Law at page 491. He says that when property is dedicated to charitable,. 
education or religious uses for the benefit of an determinate body of persons,%the 
endowment is a public one and when property is set apart for the worship of a deity 
of a particular family in which no outsider is interested, the endowment is a private 
one. Itseems that it was with this distinction in view that the Privy Council held in a. 
Calcutta case that in the case of a family idol the concensus of the whole fami 
might give the estate another direction: Kunwar Durga v. Ram3. This decision ap-- 
pears to have been followed in another case which went up to that High Court and 
approved in a somewhat analogous case by the Bombay High Court; Govind v. Debeudra* 
Kettur Chander v. Haridas*, Rajaram v. Ganesh*. These decisions are obviously based 
on the belief that the endowment in each case was a private one. Mr. Shastri has 
in view of the decisions gone so far as to assert that if all the members of the family to- 
which an endowment belongs renounce Hinduism and choose to throw the family 
idol into the water of the Ganges and themselves enjoy its property, no outsider can 
raise any objection to that course ; (Shastri’s Hindu Law, page 491). The Allaha- 
bad High Court had on the other hand occasion to define what a public endow- 
ment was in the case of Mahant Puram Atal v. Darshandas’, Therein Chamiar, J., 
remarked : 


“Tt seems b d doubt that in order that a trust may be a trust for a public purpose it is nob 
necessary that it should be a trust for the benefit of the public at large. It is sufficient to show that 
it is a trust for the benefit of a section of the public”. 


It seems it was with some such definition of a public trust in view that, where 
a Hindu provided for the creation and maintenance of a religious endowment in 
favour of the sect known as the Bhagawatas, appointing managers and directing: 
the manner in which the profits of the endowed properties were to be spent, the 
Calcutta High Court held that there was a public religious endowment within the 
meaning of section 539 of the Civil Procedure Code, 1882: Kanaialal v, Shaligram8, 


In regard to abuses relating to public and private trusts and the powers of the. 
civil Court to give reliefs like the framing of schemes of management, etc., in the case 
of public trusts, the powers are regulated by section g2 of the Code of Civil Pro- 
cedure and in the case of private trusts, by a long series of decisions. It is enough 


a men oY 
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to refer here to the following decisions : In Narayanaswami Naidu v, Balasundaram 
Naidu, it was held that: - 


“ even in the case of private trusts, it is open to any member of the founder’s family where his 
rights are impugned to seek redress in Courts of law... . The Court cannot refuse to frame a scheme in 
the matter of a private trust. So far as the members of the family are concerned who are interested in 
the trust, if the trustee for the time being mismanages or acts in breach of trust, it is a civil right which 
is infringed and under section g2, Civil Procedure Code, they are entitled to seek redress in Court for 
the purpose of remedying the mischief.” 


In Chellam Pillai v. Chathan Pillai?, it has been held that : 


“ though section 92, Civil Procedure Code in terms does not apply because it relates specifically 
and definitely to the case of public trusts, in the case of a private family trust the Court has got juris- 
«diction to frame a scheme for the management of the trust ”. 


In! Vaithinatha Aiyar v. S. Thyagaraja Ayer*®, two plaintiffs instituted the suit under 
section g2, Civil Procedure Code, as the descendants of the founder of the charity, 
.a chatram. On the question of their right to institute the suit, it was held that : 


“ the fact that the plaintiffs belong to the family of the founder would naturally give them 
an interest in the family charity so as to enable them to bring a suit under section 92 of tle Civil 
Procedure{Code ”. 


In addition, the powers of the civil Court in the case of private trusts to frame 
.a scheme have been affirmed in a Bench decision of this Court in A.S. No. 221 of 
1951, to which one of us was a party. 


Bearing these principles in mind, let us examine the facts of this case and find 
-out whether the institution under consideration is a temple within the meaning of 
section 6 (17) of the Act, or is a public religious trust as contended for by the 
appellants before us. 


In order to find out whether this institution falls within the scope of the Act, 
we must first of all determine the connotation of a temple which consists of the 
following component parts, viz., firstly that it must be an exclusively Hindu insti- 
tution and secondly, that it must be exclusively a place of Hindu public religious 
“worship. 

In regard to the first point, in The Uramu Seshachalam Chettiar Charities, Tiru- 
-chirapalli by its Board of Trustees v. The State of Madras and others*, Balakri 
Ayyar, J., has construed the Long title and Preamble to the Act which run as follows: 


“ An Act to provide for the better administration and governance of Hindu Religious and Chari- 
table Institutions and Endowments in the State of Madras. Whereas it is ient to amend and 
-consolidate the law relating to the administration and governance of Hindu Religious and 
-Charitable Institutions and Endowments in the State of Madras ; it is hereby enacted as follows,” 


"The learned Judge observed : 


“ I would draw attention to the words ‘ Hindu Religious and Charitable Institutions and Endow- 
-ments ” occurring in both the Long title and the Preamble, The Act is intended to apply to (1) 
Hindu religious institutions and endowments, and (2) Hindu charitable institutions and endomen 
Tt seems to me to be manifest that the word ‘ Hindu’ is not used in one sense in relation to religious 
institutions and endowments and in another sense in relation to charitable institutions and endowments, 
The word ‘Hindu’ must be given the same connotation whether it is read in connection with religious 
institutions and endowments or whether it is read in connection with charitable institutions and endow- 
ments. Now, we can have a Hindu relig ous institution or a Christian religious institution or a 
Muslim religious institution. But, I do not see how we can have a religious institution which is at 
one and the same time partly Hindu and partly Christian or partly Muslim. I am not aware that an 
religious institution exists in the State which bears such a composite character. There can he ae 
-doubt whatever that so far as religious institutions are concerned, the Act is intended to apply onl 
to religious institutions and endowments which are exclusively Hindu in character. c ominis 
of the word ‘exclusively’ on which Mr. Srinivasan laid stress, is of no uence. In fact, the 
introduction of such a qualifying word was entirely unnecessary and would only have led to confusion 
‘and controversy in other places in the Act. The expression Hindu Temple’ is plain enough. By 

-saying ‘exclusively Hindu temple’ we are not making the meaning plainer ; we are only introducing 
-degree of annoyance. 


1. (1952) 1 M.L.J. 487. ; g. (1922) 41 M.L.J. 20. z 
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as . . «section 9 of the Act enjoins that the Commissioner, every Depuly Commisionef, 
every Assistant Commissioner and every other officer or servant appointed to carry out the purposes 
of the Act, by whomsoever appo pointed, shall be a Hindu. The section also enacts that should a person 
so appointed cease to be a du he shall also cease to held office. Likewise, section 22 requires that 
no person shall be appointed to be a trustee of a religious institution . . . . unless he is a 
Hindu. Provisions of this kind would be appropriate only in respect of i institutions which are exclu- 
sively Hindu. The Legislature could hardly have intended that provisions of this kind should apply 
to what may be called mixed or composite institutions, that is to say, institutions which are enly partly 
Hindu and partly non-Hindu. That would amount to discrimination based on religion. It woul 
also probably be correct to say . . . . that the Act would apply to institutions which are exclu~ 
sively Hindu in character.” 

The evidence in the instant case shows that this institution is a composite insti- 
tution and it is only in accordance with Sri Ramana Maharishi’s universal out- 
look making his Asramam open to devotees of all religions : vide B-16, pages 94 
and 284 ; Exhibit A-29, page 201 and Exhibit A-30, page 13. The contributions 
came also largely from non-Hindus: see Exhibits A-38 to A-47 and the account 
books of the Asramam (Exhibits A-17 and A-14). It stands to commonsense also that 
no exclusively Hindu shrine would be an appendage of a cosmopolitan Asramam, 
and which would have been totally inconsistent with Sri Ramana Maharishi’s 
teachings and life. This is not the place for further dealing with the life and teachings 
of Sri Ramana Maharishi, which would amply bear out this conclusion, because 
they are not in dispute ; it would be enough to refer here to a valuable publication 
of the life and teachings of Sri Ramana Maharishi by the late Sri B. V. Narasimha- 
swami, a distinguished lawyer and legislator of this State, of which the 5th Edition 
has been revised by Mr. S. S. Cohen, one of the appellants before us. 


The oral evidence has established beyond doubt that persons of other religions 
were consistently pa homage at the shrine : see Exhibit A-50 and the deposition 
of Dr. Syed. In other words, the evidence in this case clearly shows that the first 
requirement, viz., that it must be a place exclusively dedicated to the Hindus and 
is an exclusively religious place, does not stand made out. 


Then we have to define the religious worship of Hindus. The term religion 
whatever its best definition, clearly refers to certain characteristic types of data 
(beliefs, practice, feelings, moods, attitudes, etc.). It primarily involves some 
immediate consciousness of transcendent realities of supreme personal worth vitally 
influencing life and thought, expressing themselves in forms which are conditioned. 
by the entire stage of development reached by the individual and his invironments. 
and tending to become more explicit and static in mythologies, teologiei 
philosophies and scientific doctrines. 

The lexicographers’ definition of religion can be gathered from the Shorter 
Oxford English Dictionary, Funk ® Wagnl?s New Dictinary of the English Language, 
Webster’s International Dictionary of the English language, Murray’s New English Dictionary 
and Earl Fowitt’s (Former Lord Chanceller of England) Law Dictionary (1959). 


(i) Action or conduct indicating a belief in, reverence for, and desire 
to please, a divine ruling power : the exercise or practice of rites or observances. 
implying this. 

(ii) Some system of faith and practice, resting on the idea of the existence 
of one God, the creator and Ruler, to whom his creatures owe obedience and love.. 


As to conditions as to religion, see Re Allent, Re Wolfe,*, Re Allen (No. 2)5. 


(iii) A belief in an invisible superhuman power (or powers) conceived of 
after the analogy of the human spirit, on which (or whtn) man regards himself as. 
dependant, and to which (or whom ) he thinks himself in some degree responsible 
together with the feelings and practices which naturally flow from such a belief. > 


(iv) The outward act or form by which men indicate their recognition of the 
existence of a God or of Gods having power over their destiny, to whom obedience, 
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Service, and Yhonour are cue ; the feeling or expression of human love, fear or awe 
-of some superhuman and overruling power, whether by profession of belief, by obser- 
vance of rites and ceremonies, or by the conduct of life; a system of faith and worship; 
a manifestation of piety as, ethical religions, monotheistic religions, natural 
religion, revealed religion, the religion of idol worshippers. Religion (as distinguished 
from theology) is subjective, designating the feelings and acts of men which relate to 
God. As distinguished from morality, religion denotes the influences and motives 
to human duty which are found in the character and will of God, while morality 
‘described the duties to man, to which true religion always influences. 


Religions, by which are meant the modes of divine worship proper to different 
tribes, nations, or communities, and based on the belief held in common by the 


members of them severally. There is no living religion without something like _ 
doctrine. 


What is worship? The word itself is English and almost untranslatable into other 
languages. Originally it implied acts prompted by veneration, but with stress of 
time and weight of usage, it has come to be applied to the whole range of religious 
behaviour, so that one might well say that worship is the active side of r&ligion. 
(Hastings Encyclopaedia of Religion and Ethics, Vol. 12, page 752 and foll.) 


The lexicographers definition of worship can be gathered from Ballentine Law 
Dictionary, Websters International Dictionary of the English Language, Murray New English 
Dictionary, Funk and Wagnalls New Dictwnary of the English Language, Shorter Oxford 
English Dictionary as follows : Worship is the act of paying honour to the Supreme 
Being; religious reverence and homage, adoration paid to God or a Being viewed 
as God with appropriate acts, rites or ceremonies See Hansher v. Hansher}. 


So far as the Hindus are concerned, worship includes the place of worship, 
and forms in which this active behaviour and venerations should be expressed and 
those are all regulated by Agama Sastras. in Saraswathi v. Rajagopal Ammal’, it has 
been held by the Supremg Court that in the case of Hindus the institution must be 
shown to have a Shastraic basis. This Shastraic basis is not only provided for by 
the Agama Sastras, but it has also got an equivalent when particular practices have 
obtained recognition as constituting long religious practices and usage of a substan- 
tially large class of persons. Thus in South India several places of public worship not 
governed by the Agama Sastras have grown up, on account of the superimposition 
of the Aryan cutture over the Dravidian native culture. (See Kanakasabhai Pillai’s 
Tamil Eighteen Hundred Years Ago (Reprint by the South India Saiva Siddhanta 
Works, Tirunelveli), Chapter xv, page 226 and foll). One illustration may be given. 
In The Board of Commissioners for the Hindu Religious Endowments, Madras v. Pidugu 
Narasimham and others*, the curious temple consisted of the images of as many as 66 
heroes who were said to have been killed in a war between two neighbouring king- 
doms in the 13th century and they were systematically worshipped. Similarly, 
cave temples, and the vilage deities like Poleri Amman, Mariammam, Ellai Amman, 
etc., which have no roof over their heads may not conform to the Agama Sastras, But 
on account of the long worship by the Hindu public they have in course of time come 
to be classed as temples. In other words, a temple must confirm to Agama Sastras 
or by immemorial public usage must have come to be regarded as places of public 
religious worship notwithstanding its non-conformance with the Agama Sastias. It 
it as against this background we have got to examine whether the Mathruboothe- 
swarar temple in the Ramansramam is Samadhi only or has evolved into a public 
temple. In Elumalai Chetty v. Commissioner, H. R. & C. E., Madras‘, one of us has 
set out the origin and development of temples in Southern India. In India during 
the Vedic period there were no temples on account of the domestic character of Vedic 
worship (Saraswati, Tagore Law Lectures, page 34). No traces of temples built in 
the pre-~Buddhist period is known. But the Ramayana and Mahabharata mentioned’ 
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Chaityas in several places. Originally Chaitya seems to have been a tree planted 
on the grave, Tree planted on the Chiti became Chaitya. Later shrines probably 
of wood were erected; It is even possible that they had upper storeys. For the 
Ramayana in one place (Book 1) compares the upper parts of the places in Ayodhya 
to the Vimanas of the Siddhas, a species of Gods. Although the Arthasastra of 
of Kautilya does not describe anywhere a temple, it mentions Chattyas and gives 
in Book 2, 3 description of the temple of Kumari, the goddess of war. Kautilya 
agrees with Megasthanes that the temples were under the control of Government 
and there was a special department to govern religious institutions and its head was 
known as the Superintendent of Religious Institutions. Religious edifices are 
certainly known for the first time in Buddhism. Hindu temples doubtless owe much 
in their inception to Buddhism and proliferated into a great variety in structure, size 
and ornamentation. Temple buildings reached fresh heights in the Gupta period. 
The Agama Sastras naturally came into existence to formalise and regularise 
temples and worship in temples. 
So far as Southern India is concerned, in course of time by the 7th centuary A.D. 
substantial temples in stones came to be constructed. The earliest well-known Hindu 
. temple8 in South India are those of Mahabalipuram in the Chingleput District. 
The inscriptions show that they were hewn out of the living rock by the Pallavas 
in the 7th century A.D. There has subsequently been a ceaseless building of 
temples by the warrior Kings and noblemen and men and women of piety of all 
castes. It is enough to mention here that one type of shrines was built at graves. 
The connection with the graves is seen not only in the case of the temples of the village 
deities but in that of temples of certain Gods like Sivasmasaneswara. Shrines over 
and near the burial grounds called Palli-padai are recorded in the inscription of the 
gth century A.D. at Solapuram in North Arcot District recording that theChola 
King Rasaditya caused a Siva temple to be built on the spot where his father had 
been buried. Similar inscriptioms relate to Tondamanad in Chittoor District and 
Choleswara temple in Melpadi. We have already referred to the shrine of the 66 
heroes who fell in battle. In the South Arcot District there are shrines in existence 
- called Veerakkals commemorating the fallen village heroes grappling with marauding 
tigers. Over the tombs of Saints shrines have also been built and gurupoojas 
performed. It is quite true that notwithstanding the non-conformity with the 
Agama Sastras, by reason of long public worship they have become temples. But it 
has now become settled law so far as this State is concerned that a Samadhi by itself 
and not treated as a fitting object of public Hindu religious worship for over a long 
prod does not evolve into a temple. Otherwise all of us can deify ourselves. In 
tnavelu Mudaliar v. Commissioner for H. R. & C. E.1, a Bench of this Court had to 
consider whether an institution known as Apparswami Pagoda situate in Mylapore, 
is a temple. It is reputed to be the samadhi or tomb of one Apparswami. It 
attracted a concourse of worshippers and the building has got all the normal features 
of a temple in that it has got a Prakaram, Dhwajasthambam, Bali-peetam and Nandi- 
keswara, and there are shrines for Bhairavar, Kasi Visalakshi, Chandikeswarar and 
other deities. It has a 16 pillar Mantapam and there are Gopurams all over the 
shrines. Festivals are being performed and the dejty is taken in procession and 
Archanas are performed by the worshippers. The Bench held that on account of 
the fact that this institution for over a century at least had been regarded as a place 
of religious worship by the public entitled thereof as a matter of right, though the 
institution had its reputed origin in a Samadhi and continued to retain traces of its 
origin and Gurupooja was performed in the precincts, the institution would be a 
temple. Reference was made in the judgment to the decision of Viswanatha Sastri, J., 
in Ramaswami v. The Board of Commissioners, Madras, H.R.E.*, where on account of the 
long public religious worship what were originally memorials for heroes or martyrs 
had subsequently developed into temples and came to be recognised as temples. In 
Bodendraswami Mutt v. President, H.R.E. Board®, it was held that a Samadhi ofa 
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holy man ark a saint cannot ordinarily. evolve into a temple for public religious 
worship and that the mere presence of idols of Gods and recognised deities in the 
Matam round the Samadhi and the festivals which have grown up round such 
Samadhi inevitable in the case ofall tombs of saints and great men in this country, 
would not bring it within the definition of a temple and that a Samadhi is not a 
temple. We have already referred to the Supreme Court decision in Saraswathi v. 
Rajagopal Ammal1, in which it was held that dedication of property for worship at a 
tomb is not sanctioned by Shatraic practices and is not valid among Hindus. A 
number of decisions of this Court were referred to with approval viz., Kunhamutty v. 
Thondikkodan Ahmad Mitasaliar and two others*. A, Draiviasundaram Pillai v. Subra- | 
mania Pillai’, Veluswami Goundan v. Dandapani‘, for the position that the building of 

a Samadhi or tomb over the remains of a person and the making of the provision for 
the performance of Gurupooja and other ceremonies in connection with the same, 
cannot be recognised as charitable or religious purposes according to Hindu Law. 


That the institution in question called Mathrubootheswaraswami is only 
a Samadhi and not a temple is established by the facts of this case. It is admitteldy 
the Samadhi of a Hindu Brahmin widow, viz., the mother of Sri Ramana Maharishi. 
It is elementary that a South Indian Hindu Brahmin widow is not entitled to San- 
yasam. If support is required, see Exhibit A-28 and the deposition of P.W. 6. If 
that lady who was the Baktha of her own son was not entitled to Sanyasam, she is 
certainly not entitled to Samadhi, since our Hindu Sastras require that she should be 
cremated. In fact the classic instance of the mother of the great Adi Sankaracharya 
can be remembered. That lady was a widow when her son wanted to become at a 
very early age a Sanyasi and she would not give her consent which was necessary be- 
fore a Brahmin can become a Sanyasi repudiating his obligations. It is said that one 
day while bathing a crocodile caught hold of the young Sankaracharya and his 
mother when she begged piteously from the shores of the river for the freeing of her 
son, she was told by him that the crocodile would free him only if she allowed him to 
become a Bala Sanyasi. The mother agreed on one condition, viz., that on her death 
her son should perform her last obsequies and cremate her and not leave her to the 
tender mercies of the hostile Nambudri reversioners. It is said that Sri Sankara- 
charya when the moment of his mother’s death came to be known to him by his 
foresight, he managed to be at the spot and the cremation of the mother was done 
by him which normally he could not having renounced the world but for the promise 
made to his mother. So, even Sri Ramana Maharishi could not confer Sanyasam 
on his deceased mother-in fact it must be said that he never thought of it even. Such 
a Samadhi cannot be consecrated and Prana Prathishta done, which is essential for 
the installation of the idol. Otherwise, the Lingam would be a mere piece of stone 
and nothing else. It is only Prana Prathishta which makes it a living God, a juristic 
entity, entitling it to be an object of gift. Then there is another provision in the will 
for the installation of a statue or image or symbol of Sri Ramana Maharishi himself 
and certainly it would be idle to centend that this would evolve into a public temple. 
It is also seen that along with this Brahmin widow laid to rest, a cow by name Lakshmi 
a dog and a monkey also lie buried there. From the point of view of the Maharishi, 
who saw Divinity in every thing, this is not a bizarre, but certainly it would be outra- 
geous to say that the burial place of the bipeds and quadrupeds would evolve into a 
public temple. In fact so far as Hindus are concerned, entering Rudra Bhoomi causes 
pollution and has to be expiated by a bath and it need not be pointed out also that a 
burial place for cows, dogs and monkeys would certainly be considered by Hindus 
as being sacrilegious adjunct to the temple. In fact even if deaths are to occur inci- 
dentally inside the premises there can be no worship until Samprokshanam is 
performed. ‘Then only worship will be resumed. 


In the circumstances of this case it cannot also be said that there has been a 
dedication exclusively to the Hindu public or a section thereof. In fact contrary to 
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the notions of Hindus, Sri Ramana Maharishi, who was above all ruled and restric- 
tions and practices governing the lives of Hindus in the matter of religious worship, 
considered that the death of his mother did not cause any pollution. Similarly, the 
Bhagwan, universal in his outlook, threw open his Asramam to devotees of all reli- 
gions. This Asramam itself, as mentioned before, has been built by contributions 
given largely by non-Hindus. The oral evidence shows that persons of other reli- 
gions came to pay homage at the shrine. It stands to common sense that there would 
not have been an exclusively Hindu shrine in the cosmopolitan Asramam, inconsis- 
tent with Sri Ramana Maharishi’s teachings and life. So, if there was a dedication, 
that dedication must have been to persons of all castes and creeds and not to the 
Hindus only or to any definite section thereof only. In fact Exhibit A-12, the site 
plan of the Asramam, shows that the frontage is Sri Ramana’s hall. This place was 
the magnet that attracted all the persons seeking self-realization. It was in search of 
Bhagwan and the solace of peace that his presence gave, that the devotees belonging 
to all castes and creeds came from all over the world. It is significant that for the 
celebrations within the Asramam invitations were not sent to all and sundry. But a 
list of invitees was kept, who were the devotees of the Asramam. ‘This is borne out 
by Exhvbit A-4, the deposition of Sri Ramana Maharishi (Exhibit A-18), the deposi- 
tion of Sri K. Sundaram Chettiar (Exhibit A-37), Exhibit B-16 (pages 1 and 284), 
Exhibit A-29 (page 152) and Exhibit A-32 (pages 28 and 29), and the admission of 
Mouni, the contestant in the proceedings, and the other witnesses in the earlier 
case. 


To sum up, the Samadhi described as Mathrubootheswara Swami is an adjunct 
to the Asramam and is certainly not the core around which the Asramam grew. 


This can be tested from another angle also. The properties have been acquired 
only personally by Sri Ramana Maharishi according to whom, himself and his insti- 
tution ‘‘ Ramanasramam ” are one entity ; vide Exhibit A-1, A-3 and A-6, docu- 
ments relating to the acquisition of property and also the admission of D.W. 4. The 
Asramam accounts show that the moneys were brought into the Bhagwan’s acco- 
unts and then disbursed. Exhibit A-4 recognises that the Bhagwan held properties 
as his own. Thé Bhagwan’s will Exhibit A-5 came into effect on his Siddhi. 
Nothing transpired on his Siddhi or thereafter to convert these private properties 
into public properties excepting by being registered under the Secieties Registra- 
tion Act. 

In fact what has really happened is absolutely clear. The origin of the shrine 
is a matter of yesterday’s history. In this case we are fortunately in possession of 
information showing the circumstances under which the Samadhi came into exis- 
tence and the other appanages were built around it from the Bhagwan’s own mouth 
as well as of persons present at the foundation and construction, The remains of 
Sri Ramana Maharishi’s mother instead of being cremated were, by the devotees 
of Sri Ramana Maharishi, his brother and others, buried in a grave and a structure 
has been erected thereon and a Lingam, which was made available, was installed 
thereon. This is in accordance with the practice of honouring the dead prevalent 
among several sections of the people in Southern India and to which a more detailed 
reference will be made when we come to deal with the learned Government Pleader’s 
arguments. As pious and charitable people contributed funds for the glorification 
of this Samadhi, more and more appanages were built around. This Samadhi how- 
ever continues to be a part of the various other places which have been erected within 
the Asramam compound and the frontage of the shrines, as mentioned before, is the 
hall of the Bhagwan with a dais for him to sit upon. Naturally, legends 
have grown up regarding what happened to the mother and her demise. These 
theological and philosophical aspects of what happened after the mother died, do 
not constitute any solid basis for discussion especially in view of Sri Ramana Mahari- 
shi’s own deposition Exhibit A-18 where there is no reference to any apotheosis of 
his mother. In Southern India it is the commonest thing that in announcing the death 
ef elderly persons, it is generally stated that he or she has reached Sivapatham, or 
attained mukthi or had become one with the Divine. In fact all the Brahmin 
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` ceremonies aR E from the tenth day and ending with the annual Shrardha are 
all directed towards the soul merging in the Divine. But stripped of all these embel- 
lishment;, the body of the deceased practically illiterate Brahmin widow whose 
only claim to fame was devoted service to her aliastramatic son was nothing more 
than a simple corpse buried there and in fact the Pooja is stated to be only for the 
Annai or mother. All the Ashramam publicatiens inclusive of the Kumbabisheka 
ee emphasise that the so-called temple enshrines the remains of the mother 
only. 
In this connection we may refer to the following publications : 


Exhibit B-16 (1944) Edition Self-realization; Exhibit A-29 (1931 Edition) Self- 
realizations ; Exhibit B-2 Kumbabisheka Patrika ; Exhibit A-51 Sri Ramana Maharishi ; 
Exhibit B-14 (1951) Tamil History of Sri Rimanasramam; Exhibit A-49 (1939) Sri 
Maharishi ; Exhibit A-52 (1947) Sri Ramana Maharishi ; and Exhibit B-15 (1951) 
Book on Sri Maharishi, in English, We may also refer to the oral evidence of persons 
present viz., P.W. 4, Raju Sastri (whose deposition before the Deputy Commissioner 
is marked as Exhibit A-28) and Sri Ramana Maharishi himself (Exhibit A-18). 

The learned Government pleader wants to get over this fact that the* sanctum 
sanctorum enshrines only the mortal remains of Sri Ramana Maharishi’s mother 
and constitutes nothing more than a Samadhi of recent origin and it could not cer- 
tainly be stated to have evolved into a temple by three arguments viz., (a) the ex- 
tract from the judgment of Varadachariar, J., in Board of Commissioners for the Hindu 
Religious Endowments v. P. Narasimham', (b) the Samadhi contained all the indicia 
of a temple, and (c) the public worship is to the Sivalingam installed on the Samadhi, 
which is the deity and not to the Samadhi. 

The following is the extract from the judgment of Varadachariar, J., relied 
upon by the learned Government Pleader : 

“That what the evidence in this case describes as taking place in connection with the institution 
is public worship can admit of no doubt. We think it is also religious. The test is not whether it 
conforms to any particular schoo] of Agama Sastras; we think that the question must be decided with 
reference to the view of the class of people who take i in the worship. If they believe in its reli- 
gious efficacy, in the sense that by such worship, they are making themselves the object of the 
bounty of some superhuman power, it must be regarded as a religious worship.” 

In regard to the indicia of a public temple, he relies upon the decision of this 
Court set out in paragraphs thirtythree to fortyfive of the decision in Elumalai Chetty 
v. Commissioner H. R. & C., E. Madras*?, and add to these decisions the subsequent 
decisions in Ramanatha Ayyar v. Board of Commissioners for H. R. E.*, Mahadeva 
Gurukkal v. Commissioner of H. R. E., Board* Commissioner, H.R. & C. E. v. Kalyana- 
sundaram Mudaliar®, and Deoki Nandan v. Murlidhar’. 

We have already discussed the scope of the observations of Varadachariar, J., 
about the possibility of having temples not governed by the Agama Sastras. But 
this does not mean that when according to the learned Government Pleader a Public 
temple was construsted as per Agama Sastras viz., with a Dwajasthambam, Prakaram, 
Balipeetam, etc., we can consider as irrelevant the established Shastraic injunction 
against constructing a temple over the tomb of a Brahmin widow not entitled to 
Sanyasam. We cannot invoke the Agama Sastras for one purpose and ignore it 
for another purpose, in the teeth of the decisions of this Court. Gopala Muppanar 
v. Subramania Atyar’, has laid down that Agama Sastras regulate the temple rituals, 
etc. In Veluswami Goundan v. Dandapani®, it was held that where a temple is only an 
adjunct to the tomb, a dedication of property for daily worship, gurupuja 
and annual annadhanam, even though there is provision also for worship three 
times a day with offerings of neivedyam, etc., and a Sivalingam was kept and worship- 
ped there, will be wholly unlawful and the gift invalid and it would not make 
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i ‘ 
it a temple and the Lingam would be regarded as an adjunct to the tomb. It is 
unnecessary to multiply other instances to show that such a Samadhi cannot be 
evolved into a temple notwithstanding the rituals and appanages betokening the 
character of a temple. 


The learned Advocate Mr. T. M. Krishnaswami Ayyar points out : Sivalingam 
` is an emblem of the omniscient and all-pervading God Entity. It is a matter of 
common faith that God lives in every human being and God living in the limitations 
of the human body is described as the Jivatma. It is ordained according to the 
Sastras and the aphorisms of the great Sages that the object of every worthy life 
must be to bring about the unification of the Jivatma, the human life, with the 
Paramatma, the universal life. On the background of this faith, the achievement 
of a pure and purposed life is understood to be the union of the Jivatma and the 
Paramatma, Hence when a man dies, the remains of the body, wherever it is 
buried, are associated with the habitation of the Jivatma which when it deserts 
the body is suppcsed to have coalesced with the Universal Paramatma, which is 
signified in the form of a Linga, which is being placed on the grave. The graves 
of religious minded Hindus of the Saivite class are found to be mounted with a 
Sivalinga. The indication is that a Jiva whose physical body lies buried has attained 
its Mukti or union with the God of the universe which is represented in the world 
of form and name and matter as Sivalinga. The installations of a Sivalinga 
on the graves of religious-minded persons are not by themselves intended as 
dedications‘ for worship of the Universal God Siva as He is described. They are not 
constructions of temples to God but are resting places of a Soul which by its own 
goodness, the mercy of God and the pious wishes of relatives and friends interested 
in its attainment of Heaven reach sayujyam. It means no more than this “Here 
lies the remains of one whose life has united with the Lord”. In fact one has 
only to travel along the highway from Madras to Conjeevaram to see the innu- 
merable saliyar tank with a Sivalinga placed therein reverently tended with flowers 
lamps, etc., on either side of the road. Similarly on the road side of the Nandavanams 
of Nadars around Virudhunagar. In the case of Vaishnavites, more often than 
not, a Thulasi plant is nurtured over the grave, In the case of pious Christians the 
Cross or the figure of the Virgin or some patron Saint or a symbol of the deceased 
is placed on the grave or tomb. The magnificent public cemeteries in Geneva, 
Florence and the tombs in the Church of Saint Peter at Rome are a few of the 

laces where such symbols adorn the graves and are often the handiwork of the great 

talian sculptors like Canova Michael Angelo, etc. They do not become churches 
notwithstanding the saying of prayers over the tombs by the pious Catholics or 
daily services like placing flowers, lighting lamps, etc. 


The use and purpose of the symbol is two fold : (1) to set forth in visible or 
audible likeness what cannot really or fully be expressed to the physical eye or ear, 
or even clearly conceived by the limited faculties of the human mind. All language 
is in the last resort symbolic, and religious language in an especial degree, for it 
endeavours to present a mystery, a reality too deep for words. The Hindu faith had 
at its service a language of the utmost delicacy and flexibility, with,a vigorous and 
fertile growth and an almost unlimited vocabulary and found itself in a world of 
tropical luxuriance, with a tropical wealth of beauty and suggestiveness. It was 
not to be wandered at that it became profuse in type and symbol and laid under 
contribution all the facts and phenomena of nature to serve its religious and priestly 
ends, All the great Gods had their resemblances, animal or material forms, in 
which they presented themselves embodied to human sight, which served to recall 
to the worshipper the deity, whose mind and character they more or less inadequately 
reflected. Other more rare and refined symbols were presentative of qualities 
or attributes, as the lotus, the emblems of spotless purity preserved under the most 
unfriendly conditions. All idols, totems, fetishes are symbols. The wise man does 
not worship the symbol, the shape in clay or wood or stone, but is thereby reminded 
of the invisible substance or reality which they each represent, 


132 X THE MADRAS LAW JOURNAL REPORTS. [r960 
4 . 

(2) The image or symbol serves the purpose also of providing in materialand: 
suitable form a convenient object of reverence, to meet the religious need of those 
whose minds, through darkness and ignorance, are unable to grasp the conception 
of an unseen formless deity. Such men, ifleft without a visible object to which their 
reverence and fear may attach themselves, will wander in a maze of doubt, disquiet, 
and unbelief. It is better that they should worship erroneously, worship a ding 
than that they should not worship at all. There is much that might be urged in 
favour of the Hindu view that regards the worship of the external symbol as a 
stepping stone to higher, clearer forms of belief ; it is a view unacknowledged perhaps. 
but not unknown to other faiths. And in Hinduism, whatever may be said of or 
claimed by the wise and instructed thinker, the Puja of the multitude to the image 
of the God is reverent and sincere. In some respect also and within definite limits 
the Indian contention has justified itself that the symbol has proved a signpost and 
a guide to better, higher thoughts and to a truer worship of Him whom no form can 
express or language describe. (See Hastings Encyclopeadia of Religion and Ethics, 


Volume 12, page 142). 


For an exposition of the symbolism of Sivalinga, see page 710 of Volume 4 of 
&80& Hor EnA published by the sA sari éA apab, Ge or Bor. 


Therefore, as repeatedly decided in the decisions of this Court, the Sivalingam 
is only an adjunct to a tomb and it will not evolve the tomb into a temple. 


The third point has already been discussed above and the mere fact that there 
are the appanages of a temple plus the front hall of Sri Ramana Maharishi, would 
not make this institution fall within the ambit of the cases set out above. A Samadhi 
of a Brahmin widow who died recently is a Samadhi and all the decisions of this 
Court cannot make it into a Hindu temple wherein Hindus can congregate for 
public religious worship as prescribed in the Sastras. 


The net result of this analysis is that the institution under consideration is not 
a temple but is a religious public trust of a cosmopolitan character. 


On that conclusion it follows that the issues have to be found as follows: Under 
Issue 1 that the Sri Mathrubhutheswarar shrine is not a temple within the meaning 
of Act XIX of 1951 and is only an adjunct of the Sri Ramanasramam, a public 
religious Trust, under Issue 2 that the orders in Original Appeal No. 58 of 1952 
and Appeal No. 36 of 1953 are illegal and have to be set aside ; and under Issue 3 
that it does not arise for consideration. ` 


The decree and judgment of the learned Subordinate Judge are set aside and 
the suit is decreed for plaintiffs to the above extent. There will be no order for party 
and party costs in the circumstances of the case. The plaintiff will take their costs 
out of the Estate. 


Having come to the conclusion that the suit institution is a public religious trust 
and not a temple, we are also of the opinion that this is an eminently fit case where 
a scheme should be framed under section 92 of the Code of Civil Procedure. The 
learned Advocate Mr. T. M. Krishnaswami Ayyar for the appellants unhesitatingly 
shares our view. In fact the learned Advocate-General who appeared in Court 
at our instance was also agreeable to the framing of a scheme provided we came to 
the conclusion that this is a public religious trust and secondly indicated our views 
as to the necessity for the framing of a scheme. That if we came to the conclusion 
that the institution is not a temple as strenuously contended for by him but only 
a public religious trust, a scheme for the better management of the institution would! 
be essential was not denied by the learned Government Pleader. Therefore, we 
direct that a copy of this judgment be forwarded to the learned Advocate-General 
for his taking the requisite action at an early date in the light of the observations 
made above. $ 


` Anantanarayanan, F.—I find myself in entire agreement with the conclusions 
of my learned brother in the Judgment just delivered, which I had the advantage 
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-of study. I think that the question whether the suit institution is a ‘ temple’ within 

the scope and definition of section 6 (17) of the Madras Hindu Religious and Chari- 
table Endowments Act (XIX of 1951), which is the crucial issue before us, is one 
that cannot be satisfactorily determined if we are to leave out of account, particularly 
-when we remember that the foundation or dedication is so recent, the life and ideas 
-of the founder, himself, and the unique circumstances of the case, as evident in the 
record. As for the definition in section 6 (17) itself, I am unable to see how it can 
be construed and applied apart from the entire purpose of the Legislation, or the 
scheme of the Act. I am in respectful agreement with the dictum of Balakrishna 
Ayyar, J., in Seshachalam Chettiar Charities v. State of Madras}, that the Act itself is 
intended to apply only to religious institutions and endowments which are exclusively 
Hindu in character. It is with this broad perspective that we must approach the 
individual question of fact. In such a view, the words ‘used. . . by the Hindu 
community or a section thereof, as a place of public religious worships’ would be 
all-important, in the definition. Clearly we are not concerned here with a shrine, 
a place of worship, or by whatever other designation the place is known, which 
transcends Hindu credal categories altogether, or is non-Hindu, in character. 


When this is borne in mind, I do not think that the case-law presents any 
peculiar difficulties. A samadhi over one who comes to be regarded as of the Illuminati 
or even the tombs of heroes, may evolve in course of time as a shrine of Hindu 
public religious worship. The Board of Commissioners for Hindu Religious Endowments, 
Madras v. Pidugu Narasimham and others*, and Rainavelu Mudaliar v. Commissioner, for H. 
R. & C.E.? relate to such instances, Nor is the existence or consecration of an idol, a 
prerequisite. See Ramaswami v. The Board of Commissioners, Madras*, But in all such 
cases, what must be essentially regarded, and never lost sight of, is the character of 
Hindu public religious worship evinced at such shrines, whether this has grown through 
the decades and attached itself to the institution, or whether it was the full-fledged 
purpose at the birth of the shrine. Where this is present and undeniable, it will 
not matter that the origin is un-Sastraic, that the temple evolved from a Samadhi, 
though ordinarily this conception is not in harmony with Hindu concepts, as em- 

hasised in Bodendraswami Mutt v. President, H. R. E. Board®, or if the Agama Sastras 
d been adhered to or not. In my view, it is with this background that we should 
comprehend and appreciate’ the dicta of Varadachariar, J., in the Board of Com- 
missioners for The Hindu Religious Endowments, Madras v. Pidugu Narasimham @& others, 
to the effect that the test was not whether the foundation conformed to any particular 
school of Agama Sastras, or of Viswanatha Sastri, J., in Ramaswawi v. The Board of 
Commissioners, Madras*, that it was sufficient that the worshippers considered them- 
selves likely to be the recipients of the bounty or blessings of a Divine Presence, which 
they believed to exist at the place. Divorced from their contexts, such observations 
ought not to be interpreted as supporting a theory or thesis which would be opposed 
to the very purpose and scheme of the Hindu Religious and Charitable Endowments 
Act, 

But though Hinduism is a pervasive creed, with a genius for the assimilation 
opro movement which sprang up from its own field, where such movements 
still retain their individuality and character, they ought not to be confused with it. 
‘Thus, I do not think that it could be seriously maintained that a Jain or Buddhist 
temple is a ‘Hindu temple’, though the founders of those creeds were Hindus, 
conscious perhaps of a purificatory evangelism, but not of a mission to destroy the 
background of religion that gave them birth. Equally, I do not think that it could 
be justifiably argued that a meditation hall of a Theosophical Society, or the Durga 
of a Muslim Saint with characteristic appandges (Pirs) is a ‘Hindu temple’ within the 
scope of the definition, merely because the Hindus also worship there in public on 
certain occasions. We must remember that the core of Hinduism is tolerance of all 
creeds, and a tendency to bow the knee at the shrines of all faiths. Surely, the Legis- 
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lature never intended that shrines or places of congregation and prayer or medita- 
tion, essentially non-Hindu in purpose and spirit, should þe assimilated to Hinduism, 
or to Hindu religious institutions by a kind of legal fiction. That js not the purport 
of the Act at all. 


Particularly in the case of this institution where the life and teachings of the 
founder are so recent, and still vividly available to us, it will be a great mistake to 
ignore those aspects, and to assume that this shrine was ever intended te be a Hindu 
temple by its founder, or that it has already evolved into this, because of certain insig- 
nia, or of ritualistic worship, or the installation of a Sivalinga over the mortal remains 
of the mother of the Maharishi. My learned brother has already referred to, and 
discussed, these facts which so startlingly belie the interpretation that this shrine was 
ever intended to be a place of Hindu public religious worship or that it could be 
permitted to evolve into a Hindu temple, without desecration of the universal princi- 

les and of Realisation transcending all creeds including Hinduism, for which the 
aharishi stood ; and which he expressed in his life. Certainly, those aspects which 
are definitely repugnant to Hindu notions of installation and worship ought not to be 
ignored, and this is no mere question of adherence to the agama sastras or ‘perhaps 
unintentional and unknowing departures therefrom. The samadhi of a Brahmin 
widow, even if she was a most worthy and excellent person who gave birth to one who 
was surely among the illuminati, cannot be consecrated ground according to the 
Sastras. Without prana pratishta, which spiritiual descent cannot be invoked at such 
a place, there can be no idol-; and the linga installed can only be symbolic of a union 
sayujya), like the Cross erected over a Christian tomb, as a symbol of redemption. 
e record is definitely against the interpretation that the Maharishi authorised the 
worship of his mother, as one who had attained realisation, a mukta. Certain words 
used by him support the interpretation on the contrary, that he considered all as 
muktas, and even included the dumb creation within the scope of his vast acceptance 
and affection. My learned brother has already referred to those facts which, if 
interpreted in the same mode, would authorise Hindu temple worship at the tomb of 
a cow or a pet monkey, which have equally found burial within the ashram premises. 


_ The Maharishi described himself as an atiyasrami, literally one who has transcend- 
ed the four asrams of Hinduism, like Sukha or Jada Baratha. Thus, he could not 
even be described as a sanyast. His teaching was a method of introspection into the 
centre of the self within each and all of us, the meditation ““ Who am I?” carried on 
with ceaseless vigilance until the dawn of a perfect awareness obliterating the limited 
age. Such a teaching had its exemplary origin in the silence of the avatar Dakshina- 
murthi, rather than even the most refined metaphysics of advaita vedantha. ee 
else appears to have been a concession to human frailties around him, which hedid not 
care to meet with opposition. The record shows that the Maharishi could not be 
described as having devotees, for he gave no diksha (initiation) and acknowledged 
none as a disciple. He came away to Tiruvannamalai in his seventeenth year, 
penniless and friendless, and never accumulated wealth, personally speaking. He 
never married, and had no family ; even the provisions in his will relating to the 
continued management of the shrine and ashram after him by his sanyast brother 
Niranjanandaswami (Sarvadhikari), and that line of descent, were clearly prompted 
by a concern to retain his abode at Tiruvannamalai as a spiritual centre, not for self- 
glorification or the security of dependants. Are we to seriously accept the hypothesis 
that such a person desired to exclude a Muslim, European or Parsee attracted to his 
teachings, from his shrine ? The Maharishi was perfectly aware of the normal postu- 
lates of Hinduism. He must have been aware that such a shrine over the samadhi 
of his mother, with a statue of himself as anothersymbcl of adoration in the same hall, 
could be no Hindu temple. He was not an iconoclast, intent on a revolaiionary 
transformation of Hindu creeds or practice. The probabilities are overwhelming 
that, as far as the founder’s message, intentions and outlook are concerned, the 
Mathhrubutheswar shrine was not founded as a Hindu temple, but essentially as a 
public religious shrine or institution of a universal character. The evidence on re- 
cord clearly establishes further that it is not a place of Hindu public religious worship 
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though the forms of puja or archana might be similar to those adopted in Hindu tem- 
ples, but that it is a shrine in which all who are drawn to the Maharishi’s. 
teachings, whether Hindu, Christian, Parsi or Muslim, have equal rights of access. 
and to the acquisition of spiritual benefit by prayer or meditation. 


For these reasons, I concur in the judgment of my learned brother, and further 
fully endorse his view that it is most desirable in the interests of the wide public that 
a scheme should be framed under section 92 of the Civil Procedure Code for the 
better management of the shrine and the public trust or endowments relating thereto, 
conserving the universal spirit and character of this foundation so clearly expressed 
in the life and teachings of the Founder. I agree that this appeal should be allowed. 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AnD Mr. Justice BASHEER 
AUMED SAYEED. 


Thimmis Ammal .. Appellant* 
v 


M. V. Venkatarama Chetty .. Respondent. 
Hindu Women’s Rights to Property Act (XVIII of 1937), section 3 (2)—Rights of a widow of coparcener 
in joint family property—lf liable to be attached and sold in execution of a decree against her. $ 
The right of a Hindu widow in the joint family property of which her husband was a 
coparcener, devolving on her under section g (2) of the Hindu Women’s Right to Property Act, 


is liable to be attached and sold in execution of a decree obtained against her, even though the 
amplitude of the estate is limited. i 


Saradambal v. Subbarama Ayyar, (1941) 2 M.L.J. 862 : I.L.R. (1942) Mad. 6g0,ffollowed. 


Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Ramaswami dated 6th April, 1956 and made in A.A.A. O. No. 83 of 1954 
preferred against the Order of the District Court, North Arcot, in A.S. No. r04 of 
1953 (E.P. No. 215 of 1951 in O.S. No. 60 of 1949, District Munsif’s Court, Tiru- 
pattur.) 
G. R. Fagadisan, for Appellant. 
T. L. Nagaraja Rao, for Respondent. 
‘The Judgment of the Court was delivered by 
Rajamannar, C.F.—The only question in this appeal from the judgment of Rama- 
swami, J., is whether the right ofa Hindu widow in the property of the joint family, 
of which her husband was a coparcener, devolving on her under section 3 (2) of the 
Hindu Women’s Rights to Property Act, is liable to be attached and sold in execu- 
tion of a decree obtained against her. The two Courts below and Ramaswamii, J., 
have held that it can be. We are in entire agreement with this decision. Section 
3 (2) of the Act is in the following terms : 
“ When a Hindu governed by any school of Hindu law other than the Dayabhag school or by 
customary law dies intestate, having at the time of his death an interest in a Hindu joint family pro-. 
, his widow shall, subject to the provisions of sub-section (3), have in the property the same 
interest as he himself had”. 
Sub-section (3) declares that any such interest shall be the limited interest known as 
a Hindu woman’s estate, provided however that she shall have the same right of 
claiming partition as a male owner. We have no hesitation in holding that the 
interest which is conferred by section 3 (2) of the Act on the widow is an interest, over 
which she has a disposing power. It is not necessary to go into the question whether 
she is a coparcener along with the other coparceners. It is sufficient to hold that the 
interest which devolves on her is an undivided interest, but an interest which can be- 
worked out by means of a partition. Such a right as her husband had devolves upon 
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her. The only limitation is as regards the amplitude of the estate. It is a limited 
interest known as the Hindu Woman’s estate. In Saradambal v. Subbarama Ayyar}, a 
learned Judge of this Court held that the undivided share obtained by a Hindu widow 
under section 3 (2) of the Act is liable to be attached by her husband’s creditors. 
This decision has been consistently followed in this Court, and we are in respectful 
agreement with the principle laid down in the decision. In the case before us, the 
creditor is not the widow’s husband’s creditor, but her own creditor. But, on princi- 
ple, that could not make any difference. 


We cannot agree with Mr. G. R. Jagadisan, learned counsel for the appellant 
that the right which the widow obtains under section 3 (2) of the Act can only be 
worked out by a partition, and that, before partition, she will not have a disposing 
power over the interest which the statute confers on her, This contention cannot be 
accepted. Unless there is a-substantive right in the widow, but a right which is 
undivided, she cannot have the consequential right of working it out in and by means 

_of a partition. It hasbeen held in Dagadu Balu v. Namdeo Rakhmaji*, by a Division 
Bench of the Bombay High Court that an alienee from a Hindu widow of her life 
interest in the joint family property obtained by her is entitled to partition, that is, to 
the same right which she herself would have had under sub-section (3) of section 3. 
The appeal is dismissed with costs. 

R.M. ——- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 


T. Venugopal .. Appellant* 

v. 

The Triplicane Urban Co-operative Society, Ltd., by its Secre- 
tary .. Respondent. 
Civil Procedure Code (V of 1908), Order 9, rule 8—Suit dismissed for default—Conditional order of 
vestoration—Default clause—Effect of. ~ 
Where a Court passes an order under Order g, rule 8, Civil Procedure Code, directing the restor- 
ation of a suit dismissed for default on condition of payment of costs to the opposite party before a 
ace date and provides that in default of such payment the application will stand dismissed 
e Court no longer remains seized of the application but becomes functus ofico. 

Appeal against the Order of the ITI Assistant Judge, City Civil Court at Madras 
dated 3rd April, 1958 in I.A. No. 507 of 1955 in Original Suit No. 1363 of 1954. 

T. R. Venkataraman and T. R. Sangameswaran, for Appellant. 

B. V. Viswanatha Ayyar, for Respondent. 

The Judgment of the Court was delivered by 

Anantanarayanan, }.—This is an appeal by the petitioner in the lower Court in 
I.A. No. 507 of 1955, in Original Suit No. 1363 of 1954, on the file of the III Assistant 
City Civil Judge, Madras. 

The facts are that by the order in I.A. No. 507 of 1955, the learned Judge directed 
this petitioner (appellant) to deposit a sum of Rs. 350 into Court on or before and 
April, 1956, failing which his petition under Order g, rule 9, of the Code of Civil 
Procedure, to restore the suit dismissed for default, to file, will itself stand dismissed. 
In this order, the learned Judge observes that this was not the first occasion when the 
plaintiff was absent or unready. The plea before him was that the plaintiff (peti- 


tioner) should be actually directed to pay into Court a sum of Rs. 750 being the costs 
of the suit and the costs of the application, before the order of dismissal was set aside- 
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*0.0.C. Appeal No. 52 of 1956. grd December, 
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In the final paragraph of his order, the learned Judge observed that the res- 
pondent contended before him that the petitioner (appellant) should deposit the 
entire costs of Rs. 750, but that this was an onerous condition, and that taking the 
conduct of the plaintiff throughout into account, he determined the costs which ought 
to be deposited at Rs. 350. It is not denied before us that default was made in this 
deposit and that, in consequence the petition itself stood dismissed after the expiry 
of the period fixed for the deposit. 


We might immediately state that there are two grounds upon which this appeal 
will have to be dismissed as quite unsustainable. The first ground, which is preli- 
i in character, is that where a Court passes an order for restoration of a suit 
dismissed for defaut on condition of payment of costs to the opposite party within a 
time fixed by the order, and where it directs that in case of default the application for 
restoration should stand dismissed, upon the expiry of such time fixed for payment, 
the Court no longer remains seized of the application, but becomes functus officio (Gaya 
Din v. Laltia Prasad)1, In view of this proposition, which is not disputed, the appeal 
itself will have to be dismissed in limine. - 


The second ground is that, even assuming that the order could be canvassed 
on the merits, since the appellant did not choose to file an appeal from the order direct- 
ing him to make the payment of Rs. 350, we really cannot now proceed into the 
“propriety of that order, or find that it is excessive and onerous. Apart from this, 
upon the admitted facts, we are unable to agree that the order was onerous, merely 
because the plaintiff was instituting the suit in forma pauperis. 


In the result, the appeal which is seen to be devoid of merits, is dsmissed ; the 
parties to bear their own costs. 


R.M. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—-Mr. Justice RAMASWAMI AND Mr. Justicz ANANTANARAYANAN. 


K. N. Lakshmiah alias N. Lakshmiah Chettiar .. Appellant* 
v 


Hajee S. Abdul Azeez, Proprietor, Abdul Azeez and Co., by 
Agent, T. Mohamed Yusuf Marakayar .. Respondent. 


Sale of Goods Act (II of 1930), sections 17 and 41 (2)—Applicability—Sale by sample—Essentials— 
CLE. rt a eh to inspect goods before taking delivery—Seller booking goods by rail and sending 
railway receipt and draft to bank—Duty of buyer—Property in goods— When passes. 


Section 17 of the Sale of Goods Act relates to a particular kind of sale known to trade usage as a 
sale by sample. To constitute such a transaction it is necessary that a particular sample should be 
upon, between the parties, as that to which the goods supplied should correspond and there 
should also be a clear term in the contract that the sale will be with reference to such a sample. Even 
a sale at which a imen of the goods is exhibited may nevertheless not be a sale by sample asit , 
is consistent with the buyer relying on the description alone and not stipulating for conformity to the 
specimen produced. 


Section 41 (2) of the Sale of Goods Act obviously relates to a case where the buyer is to be afforded 
an opportunity for examination and rejection of the goods before he actually takes delivery as one of 
the conditions of the understanding between the parties. But this rule is excluded is the case of a G.I. 
F. contract, the obligation of the seller being to tender the documents within a reasonable time, and 
he need not wait till the goods have.arrived before calling upon the buyer to take up the documents. 


Pollock and Mulla’s Indian Sale af Goods Act, and edition, pages 86 and 185 relied on. , 


The appellant entered into a contract with the respondent on 19th March, 1947, for the purchase 
“of 180 cotton parachutes at Rs. 24-8-o per parachute. The contract, inter alia, provided that the 
oul were to be booked by rail to Hindupur at the risk of the buyer and that every consignment refused 
.or not taken delibery of would be sold by public auction and the buyer alone would be liable for th 
loss. The appellant was to pay?the packing and cartage charges. E 
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The goods were despatched by train to Hindupur where the appellant was to receive them, and 
the railway receipt was sent along with a demand draft through a bank in Hindupur according to 
the usual trade practice. The appellant refused to honour the documents and take delivery of the 
goods pleading that he was entitled to “ open delivery ”, that is, that he would first make an inspection 
of the goods and then take delivery of them only if he was satisfied that the goods substantially corres- 
ponded with the description or with the sample which, he alleged he was shown. After further 
correspondence between the parties, the goods being left undelivered at Hindupur, the respondent 
advertised the sale óf goods to be held on 5th August, 1957, but it was stopped and ultimately it was 
actually held on 24th August, 1947, through certain public auctioneers. A notice sent by the respon- 
dent of the sale did not, it appeared, reach the appellant before the date of sale. 


Held (i) that there was a completed contract of sale and that dominion in the goods passed 

to the appellant as soon as the contract of sale was signed ; 

(ii) the contract was not a contract by sample, and there was no term, cither express or impli- 
ed, to justify an inference to that effect; 

(iii) there was absolutely no ground for any inference of any implied right of inspection in 
the appellant, and the terms of the contract totally exclude any such right ; 

iv) that it was the appellant who committed the breach of contract and occasioned loss through 
his negligence ; and ; 2 

(v) that the respondent had a right to sell the goods in pursuance of the specific terms of the 


contract and the fact that a notice was sent which did not reach in time did not place the respondent 
in a worse position, as no notice was really required by the contract itself. 


Appeal under Clause 15 of the Letters Patent against the judgment and decree 
of the Honourable Mr. Justice Basheer Ahmed Sayeed, dated 18th November, 1954. 
and passed in C.C.C. A. No. 34 of 1952 preferred against the decree of the City 
Civil Court, at Madras, in O.S. No. 721 of 1947. 


T. S. Narasinga Rao and M. Balachandrudu, for Appellant. 
M. M. Ismail, for Respondent. 
The Judgment of the Court was delivered by 


Anantanarayanan, 7.——This is a Letters Patent Appeal by the deendant in O.S. 
No. 721 of 1947 on the file of the Additional Judge, City Civil Court, Madras. The 
appellant was also the plaintiff in O.S. No. 999 of 1947 on the file of the same 
learned Judge. The matter came up in appeal in C.C.C.A. No. 34 of 1952 before 
Basheer Ahmed Sayeed, J., and the learned Judge confirmed the findings of the City 
Civil Court, in both the suits, and dismissed the appeal of the present appellant 
(defendant) with costs. From that decision of the learned Judge, the present Letters 
Patent Appeal is before us. 


The facts are quite simple. On 19th March, 1947, the appellant entered into a 
a contract with the plaintiff in O.S. No.721 of 1947 for the purchase of 150 cotton 
parachutes at Rs. 24-8-0 per parachute. This is evidenced by the document, Exhi- 
bit A-1 (page 15 of the printed papers) and there can be no doubt that it is a com- 
pleted contract of sale between the parties, the purchaser (the appellant) to pay the 


packing and cartage charges. 


We shall later come to the express and implied terms of this contract. The fur-- 
ther facts were that the goods were despatched by train to Hindupur, the place where 
the appellant was to receive them according to the contract. The railway receipt was. 
sent along with a demand draft through a bank in Hindupur, according to the usual. 
trade practice. The facts are not in dispute before us that the appellant refused to- 
honour the documents and take delivery of the goods, contending that he was entitled 
to what he termed ‘open delivery’, namely, that he would first make an inspection of 
the goods, and then take delivery of them, only if he was satisfied that the goods sub- 
stantially corresponded with the description, or, with the sample which he alleged 
that he was shown. There was further correspondence between the parties, after 
the goods were left in this fashion undelivered at Hindupur, and, in accordance with 
one of the terms of the contract, the respondent firm advertised the sale of these goods 
to be held on grd August, 1947. The sale was originally stopped, but, ultimately,. 
actually held on 24th August, 1947, through certain public auctioneers, 
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The point involved in the appeal is a simple one. It is whether, either upon 
the explicit terms of the contract, or, upon any implied term of such a contract with 
reference to the provisions of law applicable to the case (the Indian Sale of Goods 
Act) the appellant had a right in law to insist upon what he termed “ open delivery”, 
namely, inspection of the goods before he would take delivery of them, and honour 
the railway receipt and the demand draft. In other words, the question is whether 
it is the appellant that committed breach of the contract, or, whether it is the res- 
pondent who has done so. 


The learned Judge (Basheer Ahmed Sayeed, J.) held that both uponjthe facts 
and the law, it was abundantly clear that breach of the contract was 
committed by the appellant alone. Healso held that, under a particular term 
of the contract, the respondent was justified in holding a sale of the rejected 
goods, even though the notice might not have reached the appellant by that particu- 
lar date. We are in entire agreement with this view, which appears to be the only 
view possible upon the facts, and in the context of the relevant legal principles. There 
ean be no doubt whatever that the document, Exhibit A-1, evidences a completed 
contrac? of sale for the supply of goods, and that dominion in the goods passed to the 
appellant, as soon as this document was signed. It is sufficient, in this context, to re- 
fer to paragraph 7 of the contract, in which it is specified that the goods will be booked 
by the route at the risk of the customer or the buyer, and to paragraph 6, where it is 
laid down that every consignment refused or not taken delivery of, will be sold by 
public auction, and that the buyer alone is responsible for the loss. 


What is now urged before us is that some vague right of inspection seems to be 
implied in the law, with reference to section 17 (1) and (2) and section 41 (1) and 
(2) of the Indian Sale of Goods Act. This argument, when examined, is found to be 
totally without substance. It is clear from a scrutiny of section 17 (1) and (2) that 
that section relates to a particular kind of sale, known to trade usage as a sale by sam- 
ple. It is obviously necessary that a particular sample should be agreed upon, bet- 
ween the parties, as that to which the goods supplied should correspond, and also : 
that there should be a clear term of the contract that the sale will be with reference to 
such a sample. It is sufficient here to observe that, in Pollock and Mulla’s Indian 
Sale of Goods Act, 2nd Edition, page 86, the learned authors state: 

* A sale at which a specimen of the goods is exhibited may nevertheless not be a sale by sample, 
for, it is consistent with the buyer relying on the description alone, and not stipulating for confor- 
mity to the specimen produced”. 

This is sufficient to make an end of the argument that the present contract was im- 
liedly a contract of sale by sample. No such express term, and not even any such 
implication can be spelled out from the facts of the case. 


With reference to section 41, we may briefly state that section 41 (2), which alone 
can at all apply obviously relates to a case where the buyer is to be afforded an oppor- 
tunity for examination and rejection of the goods before he actually takes delivery, 
as one of the conditions of the understanding between the parties. As Pollock and 
Mulla declare at page 185: 

“ the rule declared by sub-section (2) is excluded in the case of a C.I.F. contract; the obligation 


of the seller being to tender the documents within a reasonable time, and he need not wait till the 
goods have arrived before calling on the buyer to take up the documents ”. 


This is precisely the situation here where the goods were consigned to Hindupur when 
it might take days for them to arrive, and the consignor sends the documents to the 
consignee, so that the consignee may be ready to take delivery. In fact, actual com- 
mercial or trade practice would come to a standstill, if, in every case of consignment by 
rail to a destination which may even be in another country, the consignee is presumed 
to have an implied right in law to inspect the goods before delivery, and then, to take 
delivery of them or to leave them at the spot at his option. Since the carrier’s 
responsibility must admittedly cease when the consignee has an opportunity to take 
delivery, the result of this will be that such implication will work havoc in trade 
practice, and bring commerce to a standstill, We have been shown absolutely 
no ground for any inference that this is implied in the law on the subject. Clearly, 
he terms o f the contract in the present case totally exclude it. 
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Further, we are constrained to point that there is not a hint of the claim now 
advanced in the evidence of the appellant, Lakshmiah Chetty, as D.W. 1 (page 47 
of the printed papers). All that the witness states is that the plaintiff said that sales- , 
tax would not be charged, and that, as the Bank did not furnish him with details for 
the amount, he failed to honour the document, and also that he did not take delivery 
of the goods. There is not a hint or trace of the suggestion that there was any under- 
standing between the parties, that, at Hindupur itself, he could inspect the goods and 
then refuse to take delivery of them, if he was not satisfied with the correspondence 
between the actual goods and the description. 


In brief, we are clearly of the view that it isthe appellant alone who committed 
the breach of contract, and occasioned loss through his negligence. The re-sale itself 
was in pursuance of a specific term of the contract, which clothed the respondents with 
the right to sell the goods at the risk of the buyer. The fact that they sent a notice 
which did not reach in time, cannot place them in a worse position, when no notice 
was really required by the contract itself. For authority upon this point reference 
might be made to Tuken Singh v. Hanuman Dast. ‘This appeal seems to bẹ totally 
lacking in merits, and it is accordingly dismissed with costs. 


P.RN. Seas . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajaMannar, Chief Justice AND Mr. JUSTICE GANAPATIA 
Parar. 


Vadivelu Mudaliar f .. Appellant* 


a. 


‘The State of Madras by Collector of Madras. .. Respondent. 


Madras Estates Land Act (I of 1908)—-If applicable to areas formerly outside the limits of the City of Madras 
but subsequently included wn city limuts—Rights of Kamindar over beds of abandoned tanks and channels. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 18—Applicability 
to building sttes in estates vested in the Government. 

To ascertain whether a certain enactment applies to a particular case the position as it stands on 
the date on which the provisions are sought to be applied is material. An Act when originally enacted 
might be applicable to areas within definite limits but if subsequently certain areas are taken out of 
the limits, the Act would cease to apply to such areas. 

The Madras Estates Land Act is specifically made inapplicable to the Presidency Town of Madras 
and if on the date on which the provisions of the Act are sought to be applied certain areas formerly 
outside the Presidency Town and as such governed by the Act, has become part of the Presisdency 
Town, then automatically the application of that Act would cease to such areas from that date when 
they came to be so included within the limits of the Presidency Town even though at some time in 
the past the Act was applicable to the area. 

. Ordinarily the proprietor of an Estate would be entitled to the beds of abandoned tanks and 
channels within the limits of the Zamindari. Hence a Zamindar could validly give a patta in 
respect of such lands, 

The appropriate provisions-of the Estates Abolition Act Applicable to the case ofa person who 
has been lawfully in occupation of the bed of an abandoned channel or tank in an erstwhile 
zamindari and using it as a building site will be section 18. 


On appeal from the Judgment and Decree of the Honourable Mr. Justice Rama- 
swami, dated 15th April, 1954 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 25 of 1951. i 


N. Suryanarayana and N. Sekhar, for Appellant. 
The Government Pleader (K. Veeraswami) and V. Ramaswami, for Respondent. 





i 1. (1902) 7 Cal. W.N. 108. 


* O.S.A. No. 46 of 1955 (7th ees hee aka) 
; artika, 1881 ‘ 
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The Judgment of the Court was delivered by 


Rajamannar, C. J.—This appeal from the Judgment of Ramaswami, J., arises out 
of a suit filed on the Original Side of this Court, G.S. No. 25 of 1951, by one Vadi- 
velu Mudaliar, the appellant beore us, in forma pauperis for a declaration of his title 
to the suit land and for an injunction restraining the State of Madras from evicting the 
plaintiff from the suit land. The land in suit is 19 cents in extent and situated in 
Thiagarayanagar in the City of Madras. It admittedly formed part of the zamin 
village of Mambalam. The plaintiff claimed that in consideration of Rs. 50 paid by 
the plaintiff to the Zamindarini of Mambalam the latter granted a patta to him on 
17th October, 1934, in respect of the suit land. Admittedly he has been in possession 
of the suit land from the date of the patta and he has put up a structure thereon. On 
gth May, 1949, the Tahsildar of Madras called upon the plaintiff to vacate the suit 
land. In spite of the plaintiff’s objection the Collector of Madras passed an order for 
eviction. The Board of Revenue upheld that order. The plaintiff was therefore 
compelled to institute this suit. In paragraph 7 of the plaint the plaintiff stated that 
though the suit land was originally part of the site of a channel for drainage of surplus 
water frem a tank that existed on the north of Madley Road, the tank ceased to be 
used as such long ago and the channel also ceased to be used as such. The Zaminda- 
rini assumed possession of the site of the abandoned channel in exercise of her right 
as zamindar and granted patta to the plaintiff. The defence of the Government was 
based on the assertion that the suit land belonged to the Government as channel po- 
ramboke. They relied on certain entries in the course of survey which was finalised in 
1943 and pleaded that the plaintiff was not entitled to challenge the correctness of the 
entry. The case of the State was that the plaintiff had encroached on what was Govern- 
ment property and therefore proceedings under the Land Encroachment Act were 
justified. The learned Judge, Ramaswami, J., who tried the suit took very little 
evidence. He rejected the plaintiff’s claim on the ground that the poramboke and 
public lands in the zaminari did not vest in the Zamindarini and the provisions of 
section 20-A of the Estates Land Act wefe not complied with in as much as there was 
no order in writing from the District Collector converting the suit land to be used 
for purposes other than the purpose for which it was being used. The learned Judge 
apparently was not satisfied with the proof of the title set up by the plaintiff. Patta 
granted to the plaintiff no doubt was filed but the learned Judge apparently thought 
that it was not sufficient. He further found that the plaintiff had not succeeded in 
establishing his title by adverse possession. In the result he found that the suit land 
did not belong to the plaintiff and the plaintiff was not entitled therefore to the 
declaration and injunction sought. He dismissed the suit with costs. Hence this 
appeal by the plaintiff. ` 


We are unable to agree with the learned Judge that the plaintiff has not proved 
his title derived from the Zamindarini. The patta granted to him was filed and 
there appears to have been no question of its genuineness. Nowhere in the written 
statement was a denial of the grant of a patta to the plaintiff. If really the Govern- 
ment had at the trial contested this claim of the plaintiff, namely, that he was granted 
a patta in 1934, it would not have been difficult for the plaintiff to have summoned 
records from the Zamin Office to substantiate his case. We hold that the plaintiff 
has proved that he was granted a patta in 1934 for the suit land by the Zamindarini 
of Mambalam. 


Obviously even though a patta might have been granted to the plaintiff, he 
cannot succeed in the suit unless he also established that the Zamindarini was entitled 
to grant him patta for the suit land. It is common ground that the suit land was 
originally part of a site of drainage channel to take off surplus water from the Mam- 
balam tank which then existed in this area. It is alleged by the plaintiff, and it is 
not denied, that the tank ceased as such long ago and consequently the channel also 
ceased as such. Admittedly the suit site lay within the geographical limits of the 
Mambalam Zamindari. Whatever may be the position so long as it was used as a 
drainage channel, once the channel ceased to be as such, the Zamindarini as the pro- 
prietrix of the estate would be entitled to the bed of the channel. It is not for us to 
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determine whether the land became ryoti land on and after the abandonment of the 
site as a channel. It issufficient to say that the title to the bed of the channel vested 
in the Zaimndarini. Ordinarily the proprietor of an estate would be entitled to beds 
of abandoned tanks and channels, 


There remains the objection raised by the Government that the procedure laid 
down in and by section 20-A of the Madras Estates Land Act was not followed and no 
order in writing was obtained from the Collector permitting the conversion of the 
land into land which could be used for purposes other than the original purpose for 
which it was set apart. This objection, however, must, in our opinion, fail because the 
Madras Estates Land Act ceased to apply to the areas which came to be included with- 
in the limits of the Presidency Town of Madras. Certainly by the date of the suit 
it was not denied that the suit land came to be situated within the limits of the Presi- 
dency Town. The learned Government Pleader contended that once the area in 
which the suit land is now situated was outside the limits of the Presidency Town at 
the time of the coming into force of the Madras Estates Land Act, 1908, the fact that 
subsequently the area came to be included in the Presidency Town would not render 
the Madras Estates Land Act any the less applicable to that area. On principle we 
are unable to acept this contention. Section 1 of the Estates Land Act says that the 
Act shall extend to the whole of the Presidency of Madras except the Presidency Town, 
the district of Malabar and the portion of the Nilgiri district known as the South East 
Wynad. To ascertain whether a particular enactment applies to a particular case, 
the position as it stands on the date on which the provisions are sought to be applied 
is material. It is not sufficient to say that some time in the past the Act was applicable 
to the suit area. Ifon the date on which the provisions of the Madras Estates Land 
Act are sought to be applied, the area has become part of the Presidency Town, then 
automatically the application of the Act could cease from the date on which the area 
came to be included within the limits of the Presidency Town. Certain observations 
of Rajagopala Ayyangar, J., in C.M.P. No. 383 of 1951, which was a petition for the 
issue of a writ of mandamus directing the Madras Sate to forbear from taking over 
possession of the estate known as East Mambalam and West Mambalam in pursuance 
of a notification in the Fort St. George Gazette, dated 12th December, 1950, were relied 
on. The learned Judge said : 


se eeeeescens I am of the opinion that the Estates Land Act of 1908 applied to zamin Mambalam 
on the date on which thatenactment was passed and it continued to be applicable to it notwithstanding 
that the area became included within the City Limits at a subsequent date. I am not aware of any 
principle of law or of construction under which by mere extension of the oy Limits, laws which pre- 
viously applied to the areas, which were outside the City, must be deemed repealed in their appli- 
ation to them by reason of their being brought within the City ”. 


With respect to the learned Judge, there is no question here of any repeal. To give 
an obvious instance, there may be an Act w ich applies to all Hindus. On the date 
of the passing of the Act, a certain person may be a Hindu and so the provisions 
of the Act would apply to that person ; but subsequently if that person is converted 
to another religion and ceased to be a Hindu and a question arises at a later date 
whether the enactment applies to him, surely it cannot be said that because when 
the Act was passed he was a Hindu and the Act would apply, the Act would conti- 
nuc to apply though he ceased to be a Hindu. This instance is obvious. But 
in our opinion the position is equally obvious in the case of areas. An Act when 
originally passed might be applicable to areas within definite limits, but if subse- 
quently those areas were taken out of the State whose legislature passed the law, 
such areas would cease to be governed by that enactment though at the time of the 
passing of the enactment it applied to such areas. The learned Government Pleader 
contended that when there was an incorporation of a definition by reference, any 
change of definition in the original Act would not automatically be imported into the 
subsequent enactment. We entirely agree. But nothing of the sort has happened 
here. The definition òf ‘ Presidency Town’ continues to be the same even now. 
Only there has been a change in the limits of that territory. We may state that 
the above observations were made by Rajagopala Ayyangar, J., in a case in which 
the applicability of the provisions of the Midias Estates Land Act as such w4s not 
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in question. The learned Judge was dealing with the validity of a notification 
issued under Madras Act XXVI of 1948 and the only question which the learned 
Jugige had to decide was whether that Act applied to the two parts of the Mambalam 
Zamindari. In our opinion on the date of the suit the provisions of the Madras 
Estates Land Act were not applicable as such to the area in which the suit land 
was situated. The State, therefore, cannot raise any contention based on the absence 
of an order in writing on the provisions of section 20-A of the Madras Estates Land 
a In the result we hold that the plaintiff be declared to be entitled to the suit 
and. 


It is, however, necessary to mention certain events which have happened since 
the institution of the suit. The suit was instituted on 4th May; 1950. On 12th 
December, 1950, a notification was issued under Madras Act XXVI of 1948 and 
on 3rd January, 1951, the State purported to take over the two divisions of the Mam- 
balam estate. Actually certain proceedings in this Court prevented the Govern- 
ment from taking over possession till 8th April, 1958. From that date the Govern- 
ment have been in uninterrupted possession of the Zamindari. Under section 3 (b) 
of Madras Act XXVI of 1948 the entire estate will vest in the Government subject 
to rights specifically recognised in the other provisions of the Act. This is not a 
case of a ryoti laid. but a case of a building and site on which the building stands 
and adjacent land. Section 18 (4) of Madras Act XXVI of 1948 appears to be the 
appropriate section. The hut and the site would vest in the plaintif whom we 
have now declared to be the owner. There may be a question, however, as to the 
adjacent land and if there is controversy between the plaintiff and the Government 
as to the extent which must be deemed to have vested in the plaintiff under sub- 
section (6) of section 18, it would be for the Government to decide the controversy. 
Subject to this remark the appeal is allowed and there will be a decree declaring 
that the plaintiff is entitled to the suit property subject to the provisions of Madras 
Act XXVI of 1948. In the appeal the appellant will be entitled to costs limited 
to the Court-fee paid and the cost of printed papers, ifany. In the trial Court there 
will be no order as to costs. 

And this appeal having been set down this day for being mentioned, the Court 
made the following 

Orver:—The suit was filed in forma pauperis. But as the plaintiff has succeeded 
though we did not make any order as to costs, we think in the circumstances the 
plaintiff need not be called upon to pay the Court-fee due on the plaint to the 
Government. 

R.M. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. JusTicE RAMACHANDRA 
Iver. 


The State of Madras by Deputy Commissioner of Commercial 
Taxes, Madras Division .. Petitioner* 
D. 
Haji Shakoor Mohamed Essa .. Respondent. 
Madras General Sales Tax Rules , rules d a)—Applicabili: d 
Assessment by Deputy Coramercial Tax Q A Sh ippeal d HAY Oe Tax Oh Bocaped a 
„Jurisdiction to assess—Duty of Deputy Commercial Tax Ofer 


Rule 17 (1) (a) and rule 17 (3) (a (kave to be read together and in a case covered by rule 17 
(1) (a), the assessing authority is the authority that dealt with the appeal under section 11 o the Act. 
ere the appeal of the assessee against the original order of assessment of the Deputy Commercial 
Tax Officer was dealt with by the Commercial Tax Officer, it is the latter who is clothed with 
the jurisdiction to assess the escaped turnover. The duty of the original assessing authority (the 
Deputy Commercial Tax Officer). when he discovers that there was a turnover that had escaped 
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assessment, is to issue a notice under rule 17 (1) and, thereafter, submit the records to the Commercial 
Tax Officer who dealt with the appeal, as as required by rule 17 (1) (a), and not to make a re-assess- 
ment himself. If there has been an appeal under section 11, rule 17 (1) (a) comes into play, and the 
Deputy Commercial Tax Officer, when he discovers that there has been a turnover that has escaped 
assessment, has only to submit the records to the Commercial Tax Officer who is constituted the 
assessing authority in such case by rule 17 (3) (a). 

Petition under section 12-B (1) of the Sales Tax Act, praying the High 
Court to revise the order of the Sales Tax Appellate Tribunal, Madras, dated 18th 
April, 1957 and made in Tribunal Appeal No. 1062 of 1956 preferred against the 
order of the Commercial Tax Officer, North Madras, relating to the assessment 
year 1952-53 in Appeal No. 107 of 1956-1957 dated rigth August, 1956. 


The Government Pleader (K. Veeraswami) and G. Ramanujam, for Petitioner. 
R. Krishnaswami Ayyar and M. A. Ghatala, for Respondent, 


The Judgment of the Court was delivered by 


Rajagopalan, F7.—This application, preferred by the State under section 12-B 
of the Sales Tax Act, arose out of the proceedings to assess the assessee for the year 
of assessment, 1952-1953. ‘The original order of assessment was passed by the Deputy 
Commercial Tax Officer as the assessing authority on_ 10th February, 1954. The 
assessee preferred an appeal to the Commercial Tax Officer against that order of 
assessment and that appeal terminated on agth June, 1954. Subsequent to- 
that in March, 1956, the Deputy Commercial Tax Officer took action under rule 
17 (1) of the Madras General Sales Tax Rules and issued a notice to the assessee 
to show cause why the turnover that had escaped assessment in the original assess- 
ment should not be subjected to assessment. On gist March, 1956, the Deputy 
Commercial Tax Officer assessed the escaped turnover by adding a little over 
Rs. 75,000 to the turnover which was originally taxed. Against the order, dated 31st. 
March, 1956, the assessee preferred an appeal to the Commercial Tax Officer, who 
dismissed it on 13th August, 1956. A further appeal was preferred by the assessee 
to the Tribunal. The Tribunal held that, as the Deputy Commercial Tax Officer 
had not conformed to the requirements of rule 17 (1) (A, the order, dated 31st March, 
1956, had to be set aside. It was the correctness of that decision that was challenged 
by the State. 


One of the points taken before the Tribunal was that, as the assessment of the 
escaped turnover related to the assessment year 1952-1953, sub-rule 1 (a) and sub- 
rule 3 (a) of rule 17, which were issued subsequent to the termination of the assess- 
ment year 1953, could have no application. That was rightly rejected by the Tri- 
bunal, and that plea has not been persisted in before us. 


The Tribunal, in our opinion, was right in the interpretation it placed on 
the scope of rule 17 (1) (a). Rule 17 (1) (a) and rule 17 (3) (a) have to be read 
together, and in the case covered by rule 17 (1) (a) the assessing authority is the 
authority that dealt with the appeal under section 11. In this case it was the 
Commercial Tax Officer, who had dealt with the appeal of the assessee against the’ 
original order of assessment, that was clothed with the jurisdiction to assess the 
escaped turnover. The duty of the original assessing authority, the Deputy Com- 
mercial Tax Officer, when he discovered that there had been a turnover that had 
escaped assessment, was to issue a notice under Rule 17 (1), and thereafter submit 
the records to the ‘Commercial Tax Officer as required by rule 17 (1) (a). That 
the Deputy Commercial Tax Officer did not do in this case. 


On behalf of the learned Additional Government Pleader stress was laid on the 
passage in rule 17 (1) (a) ‘where in respect of the turnover referred to in sub-rule 
(1) an order has already been passed under section 11. . . . .° obviously the 
turnover cannot refer to the escaped turnover which is also referred toin rule 17 (1). 
Rule 17 (1) refers to the whole or any part of a turnover that has escaped assess- 
ment. Against the original assessment of the turnover there was an appeal, and. 
subsequently it was found there was an escape of assessment when that turngver" 
was assessed. In such circumstances, if there has been an appeal against the ori- 
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ginal order of assessment under section 11, rule 17 (1) (a) comes into play, and the 
Deputy Commercial Tax Officer, when he discovers that there has been a turnover 
that has escaped assessment, has only to submit the records to the Commercial Tax 
Officer, who is.constituted the assessing authority in such a case by rule 17 (3) (a). 

As we said, the view taken by the Tribunal is correct. The petition fails and 
is dismissed with costs. Counsel’s fee Rs. 100. 


P.R.N. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMAsWAMI. 
V. Arumugham Pillai .. Appellant* 
v. 
N. R. M. Tulasi Konar and others .. Respondents. 

Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 2 (a) and (ee)— Cultivating tenan? — 
Land demised for storing groundnut husk—Conversion by he eee into cultivable land—-Tenant if a cultivating 
tenant as Wefined. 

The lessee, a mill-owner who has converted the adjoining land demised for stocking groundnut 
husk into a cultivable land by cultivating cholam on a portion of it, cannot, by reason of that, 
acqurie the character of a < cultivating tenant’ as defined in the Act. 

The Act seems to be designed to protect from eviction only the actual tillers of the goil and: 
not the intermediaries. i 

The very fact that the lessee has made such an alteration to the detriment of the reversion would 
constitute an act of waste entitling the landlord to determine the tenancy. 

Appeal against the decree of the Court of the Subordinate Judge of Tiruchira- 
R in, A.S. No. 98 of 1959, preferred against the decree of the Court of the 
istrict Munsif of Karur in O.S. No. 211 of 1957. 


N. S. Raghavan, for Appellant. 
(Respondent nòt represented). 


The Court delivered the following 


JjJupcmMent.—This Second Appeal is sought to be preferred against the decree 
and judgment of the learned Subordinate Judge of Tiruchirapalli in A.S. No. 98 
of 1959, confirming the decree and judgment of the learned District Munsif of Karur 
in O.S. No. 211 of 1957. 

The facts are: The suit property admittedly belonged to P.W. 3 Venkatesalu 
Naidu. It was leased out to the defendant as per lease deed Exhibit A-5, dated rgth 
June, 1943, for a period of one year. The defendant has been subsequently holdi 
over. It was specifically leased out for the purpose of storing Kadalai Pottu or hus 
of groundnut, by the adjoining mill-owner, viz., the lessee. This plot of land has 
come to be known as Pottu Medu or elevation for storing husk. The rent was fixed 
at Rs. 6-4-0 per month. Subsequently, when the lessor had given notice deter- 
mining the tenancy and for evicting the lessee, the latter seeks to resist the former 
on the ground that he has been cultivating a portion of the land demised with 
cholam, etc., and that therefore the tenancy has become a tenancy of agricultural 
land and that he (lessee) has become a protected tenant under the Madras Culti- 
vating Tenants’ Protection Act. 


Both the Courts below held that the defendant is not a cultivating tenant and. 
ordered his eviction. Hence this Second Appeal by the defeated defendant. 


The Madras Cultivating Tenants’ Protection Act states in its Long Title that 
it is an Act for the protection from eviction of cultivating tenants and the Preamble 
to the Act states that the Act was enacted as it was necessary to protect cultivating 
tenants. Section 2 (a) defines a cultivating tenant, as meaning a person who carries 
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on personal cultivation on land under a tenancy agreement, express or implied. 
It has been held in Kunchitapadam Pillai v. Ranganatha Pillai, that a cultivating 
tenant need not do physical labour in respect of the cultivation work and that 
even a person who assumed the risk of cultivation and is not the paid agent of another 
person and who directly supervises the work of cultivation will be a cultivating 
tenant. But as pointed out in a recent commentary on the Act by Sri Varadarajan 
and Sri Venkatasubramanian, this interpretation is not in accordance with clause 
(ee) of section 2 which runs as follows :— 

“A person is said to carry on personal cultivation on a land when he contributes his own physical 
labour or that of the members of his family in the cultivation of that land ”, 
In fact the Act seems to be designed to protect from eviction only the actual 
tillers of the soil and not intermediaries who are in no better position than the land- 
lord. The word “ cultivation” has been defined as meaning the use of lands for 
the purpose of agriculture or horticulture. It is now well-settled that a tenant can- 
not convert one kind of land into another and assume for himself a new character, 
for example, cultivating tenant. On the other hand, such an act would constitute 
a waste and the reverse of which is provided for in clauses (b) and (e) of sectién 3 (2). 
Woodfall on Landlord and Tenant, 25th Edition, at page 800, states : 

“ An act which alters the nature of the thing demised is wate....... If the tenant converts 


arable land into weed, or conversely, or meadow into arable, it is waste ; for it changes not only the 
course of husbandry, but creates a difficulty in the proof of title........ se 


Foa’s General Landlord and Tenant, Eighth Edition, at page 285 : 


EEE coverting one kind of land into another, e.g., arable land into weed, or meadow into 
arable, are instances of voluntary waste in lands”. 


Fawcett’s Law of Landlord and Tenant, Third Edition, at page 349 : 


“ Further it is technically waste to change the nature of the thing demised........ But although 
the above acts are technically waste, they do not as a rule constitute actionable waste, unless they 
fact cause injury to the reversion...... The test of actionable waste is whether the alterations com- 
plained of constitute an injury to the inheritance ”, i 


Bearing these principles in mind, if we examine the facts of this case, we find 
that first of all, the appellant who has coverted the land demised for stocking ground- 
nut husk into a cultivable land, cannot by reason of that unilateral alteration and 
without the permission of the landlord, give himself the character which he can- 
not acquire, viz., as a cultivating tenant. Secondly, the very fact that he has made 
such an alteration to the detriment of the reversion would constitute an act of waste 
entitling the landlord to determine the tenancy. The land in question is valuable, 
because it is a raised portion which can be made use of for stockıng husk and will 
be in demand by the adjoining mill-owners. But if it is converted into a third rate 
Jand for sowing ragi it will lose its special value to the lessor and would certainly 
be injurious to the inheritance. 


Therefore, looked at from either point of view, the Courts below rightly found 
in favour of the plaintiff and decreed the suit. This Second Appeal is dismissed. 


VS. Appeal dismissed. 








1. (1958) 71 L.W. 231. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


i Present :—Mr. Justiczk RAJAGOPALAN AND MR. Justice RAMACHANDRA 
YER. 


Sri Jey Cherish and Company, Ltd. .. Petttioner* 


D. 
The State of Madras by Dy. Commercial Tax Officer, 
Mannady Division .. Respondent. 
Madras General Sales Tax Act (IX of 1939), section 5 (vi)—-Madras General Sales Tax (Turnover 
and Assessment) Rules , rule 16 (2)—Applicability—Purchase of raw hides and skins by registered tanner and 
tanned in tanneries not belonging to the assessee—Liability to tax on such purchase—Section 12-B (k)—New plea 
in ravision—Permissibility. 


A person who is a registered tanner and who tans, in the course of his business, raw hides and 
skins bought by him, in a tannery which was not his, would be liable to be assessed in respect of the 
raw hides and skins purchased by him under rule 16 (2) of the Madras General Sales Tax (Turnover 
and cesar ae Rules. The fact that the assesses had the hides and skins tanned within the State at 
tanneries that did not belong to him would not make him any the less a registered tanner within the 
meaningeof rule 16 (2) or exclude the application of rule 16 (a). 


A new plea involving investigation of facts which was not raised at any earlier stage cannot be 
allowed to be put forward by the assessee at the stage of revision under section 12 (6) (1) of the 
Madras General Sales Tax Act. 

Petition under section 12-B (1) of the Madras General Sales Tax Act, pre- 
sented to the High Court to revise the order of the Sales Tax Appellate Tribunal, 
Madras, dated 1gth August, 1955 and made in T.A. No. 453 of 1955. 


G. R. Fagadisan and T. V. Balakrishnan, for Petitioner. 
The Government Pleader (K. Veeraswami), on behalf of the Respondent. 
The Judgment of the Court was pronounced by 


Rajagopalan, 7.—The disputed turnover was Rs. 1,05,955-11-2. It was com- 
mon ground that this represented the price at which the assessee purchased un- 
tanned hides and skins. The further findings were that these untanned hides and 
skins were got tanned in other tanneries by the assessee, and that the tanned hides 
and skins were eventually sold by the assessee for purposes of export. The Tribunal, 
agreeing with the departmental authorities, held that the assessee was liable to be 
assessed to sales tax on this turnover. Apparently the basis of the liability was 
sought in rule 16 (2) of the Turnover and Assessment Rules, 1930, as they stood in 
the relevant assessment year 1952-1953. 


Both before the Appellate Authority and the Appellate Tribunal the stand taken 
was that, as the assessee did not tan these hides and skins in any tannery of his own, 
the tax liability imposed by rule 16 (2) was not attracted. That contention, in our 
opinion, was rightly rejected in the circumstances of this case. In the relevant 
year of assessment the assessee held a licence both as a dealer and as a tanner. It 
was true that the authorities upheld his plea, as a question of fact, that these hides: 
and skins were not tanned in any tannery that belonged to the assessee. Nonetheless,, 
it was certainly a reasonable inference from the seen ede that the Tribunal con- 
firmed, that it was as a registered tanner that he p ed the goods. The fact that 
he had them tanned within the State at tanneries that did not belong to him did 
not make him anytheless a registered tanner within the meaning of rule 16 (2). 


Learned counsel for the assessee next contended that to make a person a tanner 
a course of dealings would have to be established. Such a point was never taken 
at any stage before. For example, even the Tribunal was not asked to investigate 
any plea that this turnover represented an isolated tranaction, and did not consti- 
tute the turnover of a course of dealings in the year of assessment. A new question 
involving investigation of facts not raised at any stage before, the assessee cannot be 
allowed to put forward at this stage. 





* T.R:C. No. 64 of 1956. Gott pide ane Se 
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Learned. counsel for the assessee next referred to rule 16 (3) and contended. 
that rule 16 (2) had to be read consistently with rule 16 (3) and that rule 16 (3) could 
not be availed of by the assessee. He would be subject to a tax at the purchase point 
on purchases of untanned hides and skins and taxed again at the sales of tanned 
hides and skins, because no tannery of his paid the tax within the meaning of” 
rule 16 (3). This contention again was not put forward before the Tribunal. 
Learned counsel for the assessee recognised as a factual position that on the sales of” 
the tanned hides the assessee was not subject to any tax liability. The word “ tan- 
nery ” as used in rule 16 (3) has to be considered consistently with the scheme of the 
rules. The tax is to be paid by a person that is a tanner. It is not necessary for 
us to consider in this case, whether a person who gets hides and skins tanned else-- 
where should be deemed to be the owner of a tannery within the scope of rule 16 (3). 


In the circumstances of the case, as we said, the fact that the assessee was proved. 
to have got the untanned hides and skins tanned in the tanneries other than his. 
own made no real difference to the tax liability, to which he was subjected under 
rule 16 (2) as a registered tanner. 


The petition fails and is dismissed with costs. Counsel’s fee Rs. 100. 
P.R.N. —— Petition dismissed” 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE ANANTANARAYANAN. 
The State of Madras, by Collector, Ramanathapuram .- Appellant* 


u 


K. M. S. Muhammad Ismail Rowther and others .. Respondents, 


Madras Estates (Reduction of Rent) Act (XXX of 1947), section 3 (2)—Applicability—Inam grant of whole- 
village—Power of Government to issus notification—Village consisting of private lands—If exempt. 
In the case of an inam grant of an entire village, the village is an ‘estate’ as defined by section 3 
(2) (d) of the Madras Estates Land Act (1908), and Madras Act( XXX of 1947) would apply to such a. 
village. Even if all the lands in the village are assumed to be private lands, as defined in section 3. 
10) of the Estates Land Act, the Government has power under section 3 (2) of Madras Estates 
Reduction of Rent) Act to issue a notification under that Act. 


WI Govindaswami Naidu v. T. P. Devasthanam, (1954) 2 M.L.J. 702, confirmed in appeal in Govindaswam 
Naidu v. T. P. Devasthanam, (1956) 2 M.L.J. 260, relied on. 

Appeal against the decree of the Court of the Subordinate Judge of Ramanatha-- 
puram at Madurai in Original Suit No. 50 of 1954. 


The Government Pleader (K. Veeraswami) and P. Ramachandra Raju, for: 
Appellant, . : 


R. Kesava Ayyangar and K. Parasaran, for Respondents. 


The Court delivered the following 


Jupement.—This is an appeal by defendant 1 (The State of Madras. 
represented by the District Collector of Ramanathapuram at Madurai) in a suit! 
filed by the plaintiffs in the Court below (the landholders) for a declaration that: 
Madras Act XXX of 1947 could not apply to the suit village, Therku Kottagudi.. 
The plaintiffs below pleaded that the suit village was granted as Dharmasanam. 
inam to their ancestors, as a hereditary grant, and that the grant was confirmed 
by the Inam Commissioner on 16th February, 1864, under Title-deed No. 448. An 
important fact, which has to be stressed at the outset itself, is that this was a grant’ 
of an entire village, and not merely of any portion or part.of a village. Under those: 


* Appeal No. 239 of 1956. i 24th October, 1959. 
(and Kartika. 1881. Saba) 


TI] STATE OF MADRAS 9. MD. ISMAIL ROWTHER (Anantanarayanan, $.). “ey. 


circumstances, whether the original grant was of both the warams or otherwise, 
there is no difficulty in arriving at the conclusion that the village itself is an estate 
-within the meaning of section 3 (2) (d) of the Madras Estates Land Act (I of 
1908). That point being not in controversy, we may proceed further. 


The Government (appellant) have issued a notification with respect to ryoti 
lands in this village under section 3 (2) of the Madras Estates (Reduction of 
Rent) Act XXX of 1947. When we look at the Act, we find that, under section 
1 (2), “it applies to all estates as defined in section 3 (2) of Madras Estates Land 
Act, 1908”. Hence, by logical and necessary implication, the Government would 
be clothed with the power to issue the norification under Madras Act XXX of 1947. 
What is urged before me by learned counsel for the plaintiffs (landholder) in support 
-of the judgment now appealed against, is that the Preamble to Madras Act XXX of 
1947 shows that that legislation was enacted to provide for reduction of rents upon 
ryoti lands in such estates to the level of ryotwari assessments in the neighbourhood 
and that must be construed as the purpose of the Act. 


What the plaintiffs (landholder) attempted to prove in the lower Court was 
that tHe entire lands in this village were “ private lands.” within the meaning of 
section 3 (10) of the Madras Estates Land Act. Not being ryoti lands, and not being 
lands in respect of which there were occupancy rights, the notification of the Govern- 
ment was misconceived and illegal. I think it can be very simply shown that this 
reasoning is fallacious. The question is not whether or not there are ryoti lands in 
the village. The learned Subordinate Judge has found, upon the merits, that all 
the lands in this village are “ private lands ” of the landholder and not ryoti lands. 
First of all, all the supposed ryots were not parties to the suit, and it is very difficult 
to see how such a finding would bind the parties really affected by it, namely the 
‘persons who claim to be ryots in i eh of these holdings. Secondly, it is obviously 
insufficient to arrive at such a finding upon the basis of a few documents, or the 
general evidence. Since, conceivably, there may be some individual ryoti lands, while 
the rest of the lands may be ‘private’ or the true state of affairs may be vice versa, 
the only proper finding can be with respect to each holding or paimash number, and 
in the presence of the affected party who claims to be the ryot concerned. 


There can be no doubt that, with regard to a village to which Madras Act XXX 
of 1947 applies, the Government have power under section 3 (1) to direct their 
Special Officer to submit his recommendations with regard to the matters specified 
in that section. They have power, under section 3 (2) of the Act, thereafter, to 
issue a notification like the one actually printed at page 59 of the printed papers, 
determining the rates of rent payable in respect of each class of ryoti land in the 
estate. 


The landholder is not aggrieved by any of these steps taken by the Govern- 
ment, so long as it is indisputably established that the village is an estate, to which 
“Madras Act XXX of 1947 applies. There is ample authority for the position that 
the Act could apply to an estate of that character, even assuming (without conceding) 
that all the cultivable lands in that village are ‘ private’ lands and not ryoti lands. 
I think it is sufficient, in this context, to refer to the observations of Krishnaswami 
Nayudu, J., in Govindaswamt Naidu v. T. P. Devasthanam}!, to the effect that 

“ There is nothing inherently impossible that an estate like the present should consist of lands 
wholly private, apart from the communal and other lands, which are excepted from the category 
of ryoti lands ”. 

It may be noted that the decision of Krishnaswami Nayudu, J., in Govindaswamt 
Naidu v. T. P. Devasthanam* was confirmed by a Division Bench of this Court, con- 
sisting of Govinda Menon and Ramaswami, JJ., in Govindaswami Naidu v. T. P. 
Devasthanam*. My attention has also been drawn to two unreported decisions,the 
first by Ramachandra Iyer, J., in A. S. No. 250 of 1956. In that case, the learned 
Judge observed : 








I. 1954) 2 M.L.J. 702. 2. (1956) 2 M.L.J. 260. 
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“ Although all the lands in the estate are private lands, Act XXX of 1947 would apply, as the 
village is an estate within the meaning of that Act.” 
In A.S. No. 261 of 1956 and Memorandum of Cross-objections (also not report 
ed), Basheer Ahmed Sayeed, J., observed : 


“ Even if the lands are Pannai lands, still, Act XXX of 1947 may havelto be applied in order to 
work out rights under the Act, in case any portion of the lands is established to be ryoti lands’, 


Upon these facts, it appears to be abundantly clear to me that the learned 
Subordinate Judge misconceived the legal principles in their incidence upon the 
facts, in granting a declaration to the effect that the notification issued by the Govern- 
ment would not apply to lands‘in this village. The notification was perfectly proper, 
and ought not to be set aside. With respect to any particular holding, it will always 
be a question of fact, whether it is ryoti land to which the reduced rent will apply, 
or it is the private land of the landholder, in which case the lessee will be governed 
by the terms of the contract. It is represented before me that, under the latest rules, 
tribunals have been established for the hearing and disposal of such matters, and 
the conclusive finding of fact will have to be arrived at in each case, upon the merits, 
as between the concerned ryot and the landholder, though the Governmefit may, 
of course, be a pro forma party to such proceedings. The appeal is accordingly 
allowed with costs throughout setting aside the judgment of the Courts below. 


P.R.N. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI AND Mr. JUSTICE ANANTANARAYANAN. 
S. V. R. Natarajan Chettiar and others .. Appellanis* 
0. 


The State of Madras, by Collector of Ramanathapuram .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) and Madras Estates (Reduc- 
tion of Rent) Act XXX of 1947)—Tribunals functioning under—Power of review—Equitable estoppel—Parties 
inviting Court io re-hear appeal and to give fresh deciston—Right to challenge re-hearing and revise decision— 
Decision of Estates Aboiltion Tribunal that village was “ estate” under Madras Estates Land Act—Suit in Civil 
me ai a a a Act XXIX of 1956 and Madras Act XXX of 1956—Scope and 

ect of. 

A quasi-judicial Tribunal, such as the Estates Abolition tribunal or Appellate Tribinal constituted 
under the Madras Estates (Abolition and ran) into Ryotwari) Act (XXVI of 1948) or the 
Madras Estate (Reduction of Rent ) Act (XXX of 1947), giving a finding in the presence of the parties, 
as to whether a vi did or did not fall within the ambit of a relevant provision of the Act, must be 
held to possess an inherent power to review its judgment where due cause is shown. An inherent 
power to review should be presumed in the case of such quasi-judicial tribunals, s0 as to enable it to 
rectify an error apparent on the face of the record or for sumilar adequate reasons. 

Balakrishnayya v. State of Andhra, (1954) 67 L.W. 36 (Short Notes), distinguished. 

Where a Tribunal gives a decision in an appeal without all the necessary parties on record, and 
all the parties invite a re-hearing of the ap and a fresh decision on the ground that some neces- 
pary parna had not been made parties at the original hearing, and the omitted parties are then im- 
pleaded and the Tribunal disposes of the appeal by giving a contrary decision on the point in dispute, 
the parties who have invited a re-hearing are estopped from contending that the Tribunal had no 
jurisdiction to re-hear the appeal and to give a revised decision. The parties consenting to such a 
procedure are estopped from contending that the second decision in appeal is illegal. c consent 
operates as an equitable estoppel. 

Section 3-A b) of the Madras Estates (Recuction of Rent) Act (XXX of 1947) (as amended 
by Madras Act of 1956) and section 7 (3) of Madras Estates (Supplementary) Act (XXX of 
1956) preclude the civil Courts from entertaining a suit to challenge the decision of the tribunal acting 
under Madras Act XXVI of 1948 and Act XXX of 1947 upon the issue as to whether a particular 
inam village was an * estate ” as defined by the Madras Estates Land Act. 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
in O.S. No. 152 of 1953. 
R. Kesava Ayyangar and K. Parasaran, for Appellants. 
The Government Pleader (K. Veeraswami) and R. G. Rajan, for Respondent.- 


* Appeal No. 54 of 1956. gth November, "1959. 
(8th Kartika, 1881—Saka). 
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The Judgment of the Court was delivered by 


Anantanarayanan, J.—The appellants are plaintiffs 2 to 5 in a suit before the 
learned Subordinate Judge of Devakottai for a declaration that the suit village was 
not an Inam estate within the definition of Act XXV1 of 1948 and section 3 (2) (d) 
of the Madras Estates Land Act, that Act XXX of 1947 did not apply to it, and 
that the relevant Notifications of the State Government applying the two Acts to 
the village were illegal. 

The learned Subordinate Judge held that the suit was not maintainable, and 
he pointed out that under section 9 (4) (c) of Act XXVI of 1948, the decision of the 
Tribunal upon the issue in the suit was final, and not liable to be challenged in a 
Court of law. The arguments addressed before us resolved themselves into the 
following proposition. ‘Though it may be indisputable that the decisions of the re- 
levant Tribunals established under Act XX VI of 1948 and Act XXX of 1947 are con- 
clusive upon the question that the village is an Inam estate within the meaning of 
section 3 (2) (d) of the Madras Estates Land Act, nevertheless, owing to the peculiar 
feature of this case that the Tribunal constituted under the statute first gave one 
decision’ without the ryots as parties before it, that the suit village did not fall within 
the ambit of the definition, and subsequently gave a different decision after the 
ryots had been brought on record, the matter can now be canvassed in appeal before 
us. The facts here are that the appeal was once disposed of by the Tribunal, and 
that then the parties inclusive of the present appellants, invited a rehearing of the 
appeal and a decision afresh as the ryots had not been made parties at the original 
hearing. The ryots were then impleaded, and the Tribunal proceeded to dispose 
of the matter before it by holding that the suit village did fall within the category 
of the definition. 


it is argued that this decision of the Tribunal was without jurisdiction, that 
the consent of the appellants could not confer jurisdiction upon the Tribunal and 
that, hence we must set aside the subsequent order illegally passed, in the present 
appeal. The argument appears to us to be quite unsustainable, upon two broad. 
grounds. Firstly, whatever view we may take of the technical position whether 
a quasi-judicial Tribunal would or would not possess rights of review under the Code 
of Civil Procedure, the proposition certainly seems maintainable that in order to 
render justice, all such Tribunals, so long as they exercise judicial functions, should. 
be held to possess inherent powers to review their judgments, where due cause is. 
shown. Our attention has been drawn to a decision briefly reported in Balakrishnayya 
v. State of Andhra1, where Balakrishna Ayyar, J., held, under somewhat similar cir- 
cumstances, that the Inam Settlement Officer had no jurisdiction to reopen an en- 
quiry made under section 9 of Act XXVI of 1948, at the request of the ryots. We do 
not think that it is necessary to dilate upon this aspect for the learned Judge was. 
dealing with the case of a Settlement Officer making some kind of an administrative 
enquiry though under the Act. In the present case, we are concerned with a 
quasi-judicial Tribunal giving a finding in the presence of the parties, whether a 
pa ticular village did or did not fall within the ambit of the relevant provision. 
As we have already stressed, there can be no doubt that an inherent power to review 
should be presumed in all such cases, as it cannot be just and expedient that such 
Tribunals rendering judicial decisions should be unable to rectify an error 
apparent on the face of the record, or to exercise powers of review for similar 
adequate causes. 


Secondly, and on more important grounds, we think that the present appellants. 
are totally estopped from contending that the Tribunal could not have reheard the 
appeals, and rendered a decision afresh. This is because the appellants invited such 
a rehearing and specifically consented to this procedure, in their own interests, so. 
that the ryots may also be bound by the decision. We do not think it is necessary 
to labour the point that such consent would certainly operate as an equitable 
estoppel, and would prevent the appellants from contending that the second order 


1. (1954) 67 L.W. 36 (Short notes). 
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in appeal is illegal. From an other point of view, it could even be assumed that 
the rehearing constituted the Tribunal into a kind of domestic forum at the invitation 
of the parties, and that the later decision given with the ryots as parties on record 
was an award binding upon all the parties. From this point of view, also, the 
appellants are not at liberty to contend that the second decision which is the final 
decision in the matter, should be interfered with in appeal. 


Apart from all this, section 3-A (4) (b) of Madras Act XXIX of 1956 is very clear 
that the decision of the Tribunal upon such matters on appeal “ shall be final and 
shall not be liable to be questioned in any Court of law ”. We find that a precisely 
similar provision has been enacted in section 7 (3) of Madras Act XXX of 1956. What- 
‘ever might be the powers of this Court under Article 226 of the Constitution, so 
long as this Court is exercising its powers in civil appeal, its jurisdiction to interfere 
will certainly by affected by these valid provisions of law. Hence we hold upon all 
“the grounds set forth above, that the dismissal ‘of the suit by the learned Principal 
Subordinate Judge was proper, and that no interference is merited in appeal. The 
appeal accordingly fails, and is dismissed. ‘The parties will bear their own costs, 


P.R.N. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA 
Tver. 


M. S. Mohamed Hussain & Sons, Hides and Skins Merchants, 


Gudiyatham, N. Arcot Z.  Petitloner* 
. v. 
The State of Madras, by Deputy Commercial Tax Officer, 
Gudiyatham .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 5 (vi)—Madras General Sales Tax (Turnover and 
Assessment) Rules (1939), rule oy (4)—Applicability—Hides and skins purchased by tanner and tanned 
‘outside the State in tannery not owned by him—Export of tanned goods to foreign countrias-—Liability to tax—Right 
to exemption under rule 16 (4). 

Under section 5 (vi) of the Madras General Sales Tax Act, in respect of sales of hides and skins, 
whether tanned or untanned, the tax liability would be only atsuch single point in the series of sales 
by successive dealers as may be Pape Rule 16 of the Turnover and Assessment Rules pres- 
cribes the point at which such sales should be taxed. Under rule 16 (2) the liability to tax would be 
attracted the moment raw hides and skins are purchased and tanned; there is no requirement that 
the tanning should be within the State. Where raw hides and skins are bought by a tanner in the 
State, the levy would have to be only under rule 16 (2) and not under rule 16 (4). 


In order to render a person liable as a tanner it is not necessary that he should personally tan 
-the goods ; nor is it necessary that he should tan them in a tannery either owned by him or in which 
he had an interest. The fact that they were tanned outside the State of Madras and exported to 
foreign countries, cannot attract rule 16 (4). 


Rule 16 (4) cannot be read as a proviso to rule 16 (2) (1) ; nor can rules 16 (2) and 16 (4) be 
read as alternatives in respect of the same goods. l 
Decision in Sri Je Cherish and Co., Lid. v. Stats of Madras, T.R.C. No. 64 of 1956, (since reported 
ain (1960) 2 M.L.J. 147), followed. 
Petition under section 12-B (1) [vide rule 13-C (1) (a) of Madras General 
Sales Tax Act of 1939] praying the High Court to revise the order of the Sales Tax 
„Appellate Tribunal, Madras, dated 28th May, 1956 and made in Appeal No. 1388 
of 1955 preferred against the order of the. Commercial Tax Officer, North Arcot, 
-Vellore, dated 3rd November, 1955, in Appeal No. 68/55-56 (Assessment No. 
A2-4146/53-54 (L. No. 541/53-54) on the file of the Deputy Commercial Tax 
Officer, Gudiyatham, dated 23rd May, 1955). 
T. T. Srinivasan, for Petitioner. 


The Government Pleader (K. Veeraswami), on behalf of the Respondent. 








anne 


* T.R.C. Nos. 226 of 1956 and 70 and 71 of 1957. 24th September, 1959. 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, J.—The petitioner is a licensed tanner doing business in 
Gudiyatham in the North Arcot District. He was assessed to sales tax in the year 
1953-54 on a turnover of Rs. 1,82,711-2-9, which comprised a sum of Rs. 88,522 
representing the value of untanmed hides and skins which were purchased by the 
assessee and tanned in Chittoor and later exported to the United Kingdom. Chittoor 
was a part of the Madras State till oe September, 1953; thereafter it 
became part of the Andhra Pradesh. The dispute relates to the turnover in respect 
of the goods tanned at Chittoor after rst October, 1953. The contention of the 
assessee was that the hides and skins, though purchased in the State, if tanned out- 
side the State, woud be liable to be taxed only under the provisions of rule 16 (4) 
of the Turnover and Assessment Rules, that is, at the stage of sale by the first dealer 
after they were tanned, and that, as in the present case the tanned goods were ex- 
ported to foreign countries, no tax could be levied by reason of Article 286 of the 
‘Constitution. Neither the Commercial Tax Officer nor the Appellate Tribunal 
acceptegl this contention. The Appellate Tribunal held that the hides and skins 
purchased while in a raw condition in this State would be liable to be assessed under 
rule 16 (2) irrespective of the fact whether they were tanned in this State or outside, 
and that rule 16 (4) would not apply to such a case. That position is contested by 
the assessee for the obvious reason, that if the latter rule were to apply the tanned 
goods, having been exported to foreign countries, would escape the levy of sales 
tax by reason of Article 286. 


The learned advocate for the petitioner raised two contentions: (1) that, as 
the hides and skins were not tanned in a tannery owned by the assessee but else» 
where, it should be held that the assessee would not be liable as a tanner, and (2) 
that, even assuming that the assessee was liable asa tanner, assessment could be 
made only, under the provisions of rule 16 (4), which specifically provided for a 
case of hides and skins tanned outside Madras State. 

The case for the assessee was that he did not own a tannery and that his goods 
were tanned in tanneries owned by others. The Appellate Tribunal did not give 
a finding on that question, as, in its opinion, it would make no difference between 
a case where a person tanned the hides and skins in his own tannery, or where he 
had them tanned elsewhere. “It is admitted that the assessee obtained a license in 
Form No. IV for the year 1953-45 as a dealer in hides and skins whether as a tanner 
or otherwise ”. It has been found by the Appellate Tribunal that the assessee’s 
‘main business was to purchase untanned hides and skins, get them tanned and sell 
the same. We do not consider that, in order to render a person liable as a tanner, 
he should personally tan the goods : nor is it necessary that he should tan them in 
a tannery either owned by him or in which he had an interest. Recently, we had 
to consider the latter part of the question in T.R.C. No. 64 of 19561, where we held 
that a person who tans in the course of his business raw hides and skins bought by 
him, in a tannery which was not his, would be liable to be assessed in respect of the 
raw hides and skins purchased as a tanner. The conclusion of the Appellate 
‘Tribunal is, therefore, correct. 

‘On the second question, the case for the assessee was that, after 1st October, 
1953, 20,622 skins were tanned at Chittoor, which since that date became part of 
another State. The Tribunal did not consider whether it was true that the hides 
and skins were tanned at Chittoor. In its opinion, such a case, even if it be true, 
would make no difference in the assessment, as rule 16 (2) and not 16 (4) would 
apply. On behalf of the assessee, it was contended that rule 16 provided for two 
categories of cases : (1) where hides and skins were tanned by the tanner inside the 
Madras State and (2) where they were tanned outside the Madras State, the first 
category being provided for by rule 16 (2) while the second category would be 
covered by Rule 16 (4). Rule 16, so far as it is relevant for the purpose of the present 
case, states : 

C iene nea aaan 
1. Since reported in (1960) 2 M.L.J. 147. 
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“16. (1) In the case of hides and skins the tax payable under section g (1) shall be levied in 
accordance with the provisions of this rule. (2) No tax shall be levied on the sale of untanned hides 
or skins by a licensed dealer in hides or skins except at the stage at which such hides or skins are sold 
to a tanner in the State or are sold for export outside the State. 


(i) In the case of all untanned hides or skins sold to a tanner in the State, the taxshallbe 
levied from the tanner on the amount for which the hides or skins are bought by him............ 


Hiv 4 AEEA E ST 


(3) Sales by licensed dealers of hides or skins which have been tanned within the State shall 
be exempt from taxation ided that the hides or skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which 
is exempt from taxation under section g (3), the sale of such hides or skins shall be liable to taxatiou 
as under the next sub-rule below dealing with hides or skins tanned outside the State. 


(4) Sale by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation except at the stage of sale by the dealer who is the first dealer not exempt 
from taxation under section 3 (3) who sells them within the State. The tax shall be levied from such 
dealer on the amount for which he sells such hides or skins.” 


Under section 5 (vi) of the Act, in respect of sale of hides and skins, whether 
tanned or untanned, the tax liability would be only at such single point in the series 
of sales by successive dealers as may be prescribed. Rule 16 prescribes the point 
at which such sales should be taxed. Prima facie it would appear that with rule 16 (2) 
providing as it does for the assessment earlier in point of time as compared with 
cases covered by rule 16 (4), the liability to tax would be attracted the moment raw 
hides and skins are purchased and tanned ; there is no requirement in the section 
that the tanning should be within the State. Mr. T. T. Srinivasan, the learned 
advocate for the assessee, contended that rule 16 (4) would apply to all cases where 
the raw hides and skins purchased in this State were tanned outside as otherwise 
an application of rule 16 (2), according to its tenor, would entail a levy of sales tax 
at more than one point, contrary to the provisions of section 5 (vi) of the Act. He 
further contended that, if in respect of all raw skins and hides a tax is levied irres- 

tive of the fact whether it was tanned within or without the State under rule 16 
P, no exemption being provided in the Rules for goods tanned outside, in respect 
of which a tax was levied at the purchase point already, as in the cases contemplated 
by rule 16 (3), they would be exposed to a further taxation under rule 16 (4). This 
result could, according to him, be avoided only if the application of rule 16 (2) 
is restricted to the case of goods tanned within the State of Madras, rule 16 (4) 
being applied to cases where it was tanned outside. 


The tax under the Act is on the transaction of sale. Under section 5 (vi), in 
regard to sale of hides and skins, whether tanned or untanned, the tax shall be 
levied only at such single point as may be prescribed. It is unnecessary to consider, 
for the purpose of the present case, whether untanned hides and skins become in law 
different after being tanned soasto entitle the State to tax both of them without in- 
fringing the rule as to single point levy. We shall proceed on the assumption that 
they are the same for the purposes of application of section 5 (vi), and that levy at 
one point would preclude levy at another point in the series of sales. 


Rule 16 (2) prescribes the levy of the taxin respect of hides and skins. It divides 
them into two categories; (1) where it is sold to a tanner in the State and (2) 
where it is not sold to a tanner in the State but exported outside the State. As re- 

rds the first category, the levy is at the purchase point on the tanner in the State 
who should have tanned the goods but that, however, is not conditioned on his having 
a tannery of his own or getting the goods tanned within the State. Rule 16 (3) re- 
lates to exemption from the levy of tax on goods tanned in a tannery within the State 
in respect of which tax had been paid. Rule 16 (4) refers to a case where hides 
and skins had been tanned outside the State and prescribes that the first dealer of 
the tanned goods who sells them within the State shall pay the tax. Having regard 
to the language of rule 16 (2), which comprehends all cases of purchase of untanned 
hides and skins, by a tanner and to the absence of any saving clause therein with 
respect to the cases provided for in rule 16 (4) we consider that rule 16 (4) was in- 
tended to apply only to those cases which were not covered by rule 16 (2). The appli- 
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cation of rule 16 (2), being at an earlier stage, would take in all cases where raw 
hides and skins are bought by a tanner in the State for tanning. Rule 16 (4) can- 
not be read as proviso to rule 16 (2) (i) nor can rule 16 (2) and 16 (4) be read as 
alternatives in respect of the same goods. Ina case, therefore, where raw hides 
and skins are bought by a tanner in the State, the levy would have to be only under 
rule 16 (2): The rule as to single point levy would not be contravened if rule 16 (4) 
is held to apply only to cases not covered by rule 16 (2). We agree with the Appellate 
Tribunal that the assessee has been properly assessed under rule 16 (2). 


The Revision Petition fails and is dismissed with costs. Advocate’s fee Rs. 
100. 

T. R. C. No. 70 of 1957.—This Revision Petition relates to the assessment to sales- 
tax for the year 1952-53. The only question raised in this case is whether a tanner, 
who purchased untanned hides and skins but did not tan the same in his own 
factory, would be liable to be taxed. ‘This point is covered by our decision in T.R.C. 
No. 64 of 1956.1 The conclusion that the turnover in respect of such purchase is 
assessable is correct. 

This Revision Petition fails and is dismissed. 


T. R. C. No. 71 of 1957.—This Revision Petition relates to the assessment for 
the year 1954-55. The questions raised in this case are identical with those 
raised in T.R.C. 226 of 1956. In view of our decision in that case, this revision 
petition fails, and is dismissed. 

P.R.N. —_— Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 

Iver. 
Messrs. William Jacks & Co., Ltd., Madras .. Petitioner*® 
v. 
The State of Madras, by Deputy Commercial Tax Officer, 
Madras .. Respondent. 

Madras General Sales Tax Act (IX of 1939), section 3 (2) (viii)—Electrical goods—Lathes—If electrica? 
goods—Test. $ 

While it is neither possible nor desirable to catalogue an exhaustive list of what would constitute 
‘ electrical goods’ within the meaning of section 3 (2) (viii) of the Madras General Sales Tax Act, 
1939, it is rather difficult to hold that a latie oy itself, even though driven by electrical energy, or 
designed primarily for use with electric energy will come within the scope of the expression ‘ electrical 
pods ’ to warrant the additional tax under section 3 (2) (viii) of the Act. 

Petition under section 12-B (1) of Act IX of 1939 and section 25 of Act IX of 
1887 praying the High Court to revise the order of the Sales Tax Appellate Tribunal, 
Madras, dated 8th February,1957 and made in T.A.No.626 of 1956 preferred against 
the order of the Special Gommercial Tax Officer for Appeals, Madras City, dated 
29th February, 1958, in Appeal No. N. M. 38-55-56 (A-73 53-54 on the file of 
the Deputy Commercial Tax Officer, I Esplanade Division, Madras.) 


O. T. G. Nambiar instructed by Messrs. King and Partridge, for the Petitioner. 
G. Ramanujam, for the Government Pleader (K. Veeraswami), for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, F.—The question for determination is whether a lathe which 
was driven by electrical motors constituted “ electrical goods ” within the meaning 
of section 3 (2) (viii) of the Madras General Sales Tax Act, subject to the payment 
of sales-tax at the higher rate. The Tribunal held that the lathe which the assessee 





1. Since reported in (1960) 2 M.L.J. 147. 
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sold to the Railways did come within the scope of “ electrical goods” and that 
the amount received towards the sale price of that lathe in the year of assessment 
-was turnover subject to the payment of the additional tax under section 3 (2) (viii). 


The Tribunal purported to apply the principle laid down by this Court in 
William Jacks and Go., Ltd., Madras v. State of Madras1. Apparently the tribunal 
overlooked what this Court stated : 


** Tt is neither possible nor desirable for this Court to embark on a preparation of an exhaustive 
ist of what constitute ‘‘ electrical goods ” within the meaning of section g (2) (viii) of the Act nor 
even is it possible to devise a formula of universal application.” 


It was against this background that the Tribunal had to consider the succeeding 
‘passage, where the test formulated with reference to certain specific items of goods 
by the then learned Chairman of the Tribunal was approved of by the Court. 

ested tute ENES barrmg a case where a machine cannot be used except with the application of 
-electrical energy, the machine has to be regarded as non-electrical ”. 

In that case lathes were held by the learned Chairman as non-electrigal goods 
-on the application of that test. Only in this case we are concerned with a heavier 
‘type of lathe, a special one designed for the use of Railways. 


It is rather difficult to hold that a lathe, by itself, even though driven by elec- 
‘trical energy will come within the scope of the expression “electrical goods”. 
We have pointed out that, in this case, the lathe in question was fitted with electrical 
‘motors, one main motor and six auxiliary motors. The Tribunal no doubt pointed 
-out that without the use of electrical energy this lathe could not be used at all, 
-and the Tribunal also pointed out that if the lathe was to be worked with power 
other than electrical power it would require changes—extensive changes. But none- 
‘the-less the position remains, it is a lathe, which was provided with electrical motors 
for its use. Even a lathe designed for use normally with electric motors may not 
become electrical goods. Electric motors which no doubt form an integral part of the 
lathe in question are still there only to provide the motive power for working the 
lathe; the lathe itself is machinery, dependent no doubt on electricity in this case, 
„but which could easily be designed and altered for use with other types of power. 
‘We have mentioned this only to indicate that the prima facie view, that a lathe even - 
-when driven by electric power is not electrical goods, is left intact despite the findings 
of the Tribunal, which in effect was that this was a lathe designed primarily for use 
with electrical energy. On a proper application of the test formulated in William 
„Jacks and Co., Ltd., Madras v. The State of Madras1, the lathe in question ought to 
have been excluded from the category. of electrical goods. 


The petition is allowed and the turnover in question Rs. 2,60,236-13-0 will be 
held liable to sales-tax only at the normal rate of 3 pies in the rupee. It is not sub- 
ject to the additional rate for which section 3 (2) (viii) provides. The petitioner 
will be entitled to its costs. Counsel’s fee Rs. 100, 


R.M. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—~Mr. P. V. RAJAMANNAR, Chef Justice anb Mr. Justice 
JAGADISAN. 


G. V. Venkataraman and another .. Appellants* 


D. 
©. S. Lakshmi Ammal .. Respondent. 

Civil Procedure Code (V of 1908), section 151—Powers of Court under—Consent decree gimng limited estate to 
a Hindu woman—Subsequent passing of the Hindu Succession Act (XXX of 1956)—If consent decree could 
be modified granting absolute estate. 

It is no doubt true that section 14 (2) of the Hindu Succession Act, 1956, converts the limited. 
estate of a Hindu woman into an absolute one. But that does not have the effect of making consent. 
decrees made before the Act void merely because such decrees provide only for a limited estate. Sec- 
jon 151 of the Civil Procedure Code could confer no power on a Court to vary a consent decree 
under which a limited estate was given before the coming into force of the Hindu Succession Act, 
1956, intoga decree granting her an absolute right. The section wide as it is cannot grant power to 
any Court to grant such a substantive declaration. 


Appeal against the Judgment and Order of Ganapatia Pillai, J., dated 18th. 
April, 1958, and made in the Ordinary Original Civil Jurisdiction of this Court in 
Application No. 638 of 1958 in C.S. No. 106 of 1938. 


C. S. Rajappa, for Appellants. 
V. Sambandan Chettiar, for Respondent. 
The Judgment of the Court was delivered by 


Rajamannar, C.7.—This appeal must be allowed not on the merits but on the 
ground that the learned Judge had no jurisdiction to grant a declaration such as. 
that which he granted to the respondent on an application purporting to be under 
section 151 of the Code of Civil Procedure, practically varying the consent decree 
in a suit, C.S. No. 106 of 1938. That decree has become final and it is not the case 
of the respondent that because of the passing of the Hindu Succession Act, 1956, that 
decree has become void. All that she says is that by reason of the provisions of 
that Act she has become entitled absolutely to the property in which she had under 
the consent decree only an estate for life. ‘The question no doubt depends upon the 
construction of section 14 (2) of the Act. But so far as we are aware, there is no 
provision in the Code of Civil Procedure or anywhere else which warrants an appli- 
tion as that on which the judgment under appeal was passed. The application 
was for the grant of a declaration that the respondent’s right and interest in certain 
property had become enlarged into full and absolute rights as against the limited 
rights granted to the respondent under the decree. Certainly the language of sec- 
tion 151 of the Code of Civil Procedure, wide as it is, cannot grant power to any 
Court to grant such’a substantive declaration. While it is trie that the inherent 
power of Courts can always be invoked to further the ends of justice, with due de- 
ference to the learned Judge there are certainly limits to such power. To further 
the ends of justice we cannot grant a decree on a promissory note which has be- 
come barred by limitation because the money was as a matter of fact due. 


Learned counsel for the respondent appealed to us that that the widow had no 
remedy and she would suffer a hardship if this Court would not grant a declaration as 
prayed for byher. We fail tosee any legal injury which she has suffered. Whether she 
has become entitled to an absolute estate will become relevant only after her death 
or as a result of any alienation made by her purporting to convey an absolute estate. 
If an alienation is made the controversy will be between the alienee and the 
reversioner. That controversy can be decided only in a regular suit. There is no 
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other short-cut which is recognised by any law or procedure. The appeal is, 
therefore, allowed but in the circumstances there will be no order as to costs. 


Of course we have not dealt with the merits of the case. 
R.M. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. Justice RaAMAsWAMI AND Mr. JUSTICE ANANTANARAYANAN. 


Ammalu Ammal .. Appellant* 
v 


N. Samalam Iyer and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19-A—Applicability—Mortgage debt not rij d 
into decree—Scaling down at a of E of neath mortgagors—Mortgage executed by agriculturist non= 
agriculturists—Righi of agriculturist mortgagee—Extent of—Right to redeem entire mortgage—Usyfructuary 
mortgage—Proviston for enjoyment of usyfruct in lieu of interest—Absence of provision for interest on principal 
-amount-—Applicability o lanation ILI to section ections g-A (3) (11) and 10 (2)—Scope of. 

` 

Though it is undoubtedly the general law that a mortgage decree is one and indivisible, there are 
exceptions to this rule in special circumstances where the integrity of the mortgage has been disputed 
rat the instance of the mortgagee himself. The Madras Agiriculturists’ Relief Act is a special statute 
which aims at giving relief to a specified class of debtors, viz., those who are agriculturists as defined 
in that Act. É that extent it trenches upon the general law and a mortgage decree can therefore be 
legally scaled down in favour of one of several judgment-debtors (who is an agriculturist) while as 
tegards others the decree is kept intact. This general principle is not confined to the case of a mort- 
eee decree but applies equally to a mortgage debt which has not ripened into a decree. There can 

n 


$ o point of distinction merely arising from the fact that the mortgage debt has not ripened into 
a decree. 


_ The agriculturist mortgagor (debtor) is entitled to redeem only his or her share of the mo 
‘or interest therein and cannot redeem the entire mortgage by paying the scaled down amount, in 
view of the fact that the other executants of the mortgage are not agriculturists. 
Ramastcami Ayyangar v. Kailasa Thevar, (1951) 1 M.L.J. 560 : (1951) S.C.J. 278: 1951 S.C.R. 
a92 (S.C.),; Venkatavadhanulu v. Ramayya, FER. (1954) „Mad. 158 and Valtiammat Achi v. 
Ramachandra Ayyar, (1959) 2 M.L.J. 178, applied. 


Section 8 of the Act and Explanation ITI to that section cannot apply to the case of a usufructuary 
mortgage, in which no special provision is made for interest on the principal amount secured, in addi- 
tion to the provision for enjoyment of the usufruct intead of interest, in view of section 10 (2) of the Act. 
Under section g-A (3) (11), it is only where any interest on the principal amount has been stipulated 
for in addition to the usufruct from the property that section 8 and Explanation III will apply. 


Appeal against the decree of the Court of the Subordinate Judge of Ramanatha- 
puram, at Madurai, dated 15th September, 1955 and made in O.P. No. 36 of 1953. 


T. R. Srinivasan, for Appellant. 
S. Sankara Kupper and M. Natesan, for Respondents. 
The Judgment of the Court was delivered by 


Anantanarayanan, 7.—The appellant is the petitioner inthe lower Court in an 
application under section 1g-A of the Madras Agriculturists’ Relief Act for the 
Scaling down ofa mortgage debt. The main point involved in this appeal is whether 
the decision of the Supreme Court in Ramaswami Ayangar v. Kailasa Thevar!, enun- 
ciated a general principle which is applicable to facts like those of the instant case, 
-or whether that decision is distinguishable both with reference to its facts, and 
‘upon the ground that it related to a mortgage decree, and not to a mortgage debt. 


The facts necessary for an appreciation of the argument now presented are 
-as follows: A certain Nataraja Iyer and Venkatarama Ayyar were brothers, of 
‘whom Venkatarama Ayyar had four sons and a daughter, Ammalu Ammal, the 
petitioner in the lower Court and the present appellant. Of these four sons of 
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Venkatarama Ayyar, three are now alive, and one of them Samalam Ayyar was given 
away in adoption to Nataraja Iyer. These persons were living as members of an 
undivided Hindu family. They owned properties in three villages, and it is to be 
noted that in one of those villages (Sorianendal) the present appellant possessed an 
interest in certain specific properties through her husband, one Krishnaswami 
Iyer, who is dead. On 23rd August, 1930, Venkatarama Ayyar for himself and as 
guardian of his then minor sons including the present third respondent in the Court 
below, Samalam Ayyar (1st respondent in the Court below), the second respondent 
and the appellant joined in the execution of a usufructuary mortgage in favour of 
the father of respondents 4 and 5 below for a sum of Rs. 92,800 as evidenced by Ex- 
hibit A-1. The constitutent elements of the debt evidenced by this transaction 
were as follows (1) a sum of Rs.: 57,570 being the balance of principal and interest 
under a simple mortgage deed, dated 27th March, 1922, for Rs. 26,000 (Exhibit A-13) 
executed by Nataraja Iyer, the adoptive father of Samalam Ayyar (1st respondent) 
and Venkatarama Ayyar. (2) Rs. 1,992 being the balance due on a promissory 
note, dated gth February, 1923 (Exhibit B-48): executed by both Nataraja Iyer and 
Venkatgrama Ayyar. (3) A sum of Rs. 8,000 left with the mortgagee for discharge 
of a decree debt. (4) A sum of Rs. 23,738 similarly left with the mortgagee for pay- 
ment of mortgages described in Schedule C and (5) Rs. 1,500 received in cash. 


It has now been found by the learned Subordinate Judge, and this finding 
is not in dispute before us, that the document Exhibit A-1 has been executed by 
four persons, of whom the appellant alone is an agriculturist entitled to the benefits 
of Madras Act IV of 1938. The other three executants were non-agriculturists, who 
arenotsoentitled. Thelearned Subordinate Judge has held, following the decision in 
Ramaswam Ayyangar v. Kailasa Thevar', that though that decision related to a mort- 
gage decree and the present applicationis one by co-mortgagors under section 19 (A) 
for the scaling down of a mortgage debt, nevertheless the same principle applied, 
and that the appellant would be entitled, upon payment of the sum scaled down in 
her favour alone, to redeem her share of interest in the mortgage. She was not 
entitled, upon payment of the scaled down amount, to redeem the entire mortgage, 
treating it as an intergral debt. 


It is not necessary, for our present purpose, to refer to prior decisions of this Court 
such as Subramaniam Chettiar v. Ramachandra Reddiar®, in support of a view that where 
the amount scaled down regarding the agriculturist judgment-debtor or debtor is 
paid by him, the mortgage is totally redeemed, notwithstanding the fact that there 
may be non-agriculturist judgment-debtors having a larger liability. For it is in- 
disputable that the earlier view of the law has been superseded by the decision of 
the Supreme Court in Ramaswami Ayyangar v. Kailasa Thevar!. Lt may be necessary 
to refer very briefly to the facts of that case, and to set forth certain pasages from 
that decision, in order to show that, though those facts related to a mortgage decree and 
not to a debt, the case did enunciate a general principle, which is applicable to all 
instances where certain of the debtors or judgment-debtors are non-agriculturists 
not entitled to the benefits of the Act. The facts of that case were that in the mort- 
gage suit, the decree was not scaled down as against the first defendant, and his appli- 
cation for relief under the Act was expressly rejected. The first defendant con- 
tended that the mortgage debt was one and indivisible, and that he would still be 
entitled to avail himself of the benefit of the scaling down of the decr¢e in favour of 
the other defendants (defendants 2 to 7), though he was held liable for the entire 
amount of the mortgage debt. He advanced this claim, after depositing an amount 
which was equal to the difference between the amount of the scaled down debt 
against the other defendants, and the payments actually made by those defendants. 
The Supreme Court observed (page 563): 


“ The general law undoubtedly is that a mortgage decree is one and indivisible, and exceptions 
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Madras Agriculturists’ Relief Act is, a special statute which aims at giving relief not to debtors in 
general but only a specified class of debtors, viz., those who are agriculturists as defined in the Act. 

o this extent it trenches upon the general law........ There is, therefore, nothing wrong in law in 
scaling down a mortgage decree in favour of one of the judgment-debtors, while as regards others the 
decree is kept intact ”. 

._ The principle of this decision was followed and affirmed in the Full Bench de- 
cision of this Court in Venkatavadhanulu v. Ramayya!, and in delivering the opinion 
of the Full Bench, Subba Rao, J., observed : 

“ Subsequent to the reference to the Full Bench, the Supreme Court had to deal with the same 
question.......... It may be mentioned that the Supreme Court reversed the judgment of this Court 
which was the occasion for referring the question to a Full Bench ”. 

There can thus be no doubt that the decision of the Supreme Courtin Ramaswamt 
Ayyangar v. Kailsa Thevar*, affirmed a general principle which has been reiterated 
in the Full Bench decision of this Court in Venkatavadhanulu v. Ramayya', There can 
be no point of distinction, merely arising from the fact that the present is a case of 
a mortage debt, and not of a debt which has ripened into a decree. 


In Valliammal Achi v. Ramachandra Ayyar*, a similar attempt was made # argue 
that the principle in Ramaswami Ayangar v. Kailasa Thevar?, should be limited to 
certain facts, or to certain class of cases, and ought not to be accepted as a general 
principle. The argument was raised with regard to a case where the property 
was entirely owned by an agriculturist judgment-debtor, and the non-agriculturist, 
judgment-debtor was a puisne mortgagee against whom the original mortgagee could 
not have proceeded personally, or brought a suit for redemption. In the judgment 
of Panchapekesa Ayyar, J., this argument is repelled, and the principle of the 
Supreme Court decision in Ramaswami Ayyangar v. Kailsa Thevar*, followed. We 
have hence no doubt that the principle equally applies to the facts before us, and 
that the learned Subordinate Judge was right in holding that the appellant could 
not redeem the entire mortgage by paying the scaled down amount, but that, owing 
to the fact that the three other executants were non-agriculturists, she could redeem 
only her share or interest. 


The other ground urged before us is that, in any event, the lower Court ought 
to have proceeded into the prior transactions which are constituent elements of the 
suit debt under Exhibt A-1, in particular Exhibits A-13 and B-48 already referred 
to, and giving relief to the appellant under Explanation III to section 8 of the Act. 
The learned Judge in the Court below rejected this argument upon the simple ground 
that Exhibit A-13 and B-48 were executed by non-agriculturists, and hence that 
those debts did not fall within the category of ‘ debts’ as defined in Madras Act 
TV of 1938. Consequently, he came to the conclusion that the petitioner was not 
entitled to go behind the amount due under Exhibit A-1, and he proceeded to scale 
down this amount under section 19-A of the Madras Agriculturists’ Relief Act. The 
procedure adopted by the learned Subordinate Judge is, in essence, correct, and 
he has correctly determined the liability, but the reason is fallacious ; it is not the 
true ground why Explanation LII to section 8 does not apply to the present facts. 
Obviously, we are not concerned with the question whether Exhibits A-13 and B-48 
were executed by non-agriculturists or otherwise. So long as those liabilities were 
taken over by the petitioner (appellant), andshe was an agriculturist on the relevant 
dates to which the sections of the Act apply, she would be entitled to have the debts 
scaled down. The history of these debts, and the fact that the original debtors were 
non-agriculturists, would not be relevant. 


But it is very clear that section 8 and Explanation III thereto do not apply to the 
facts of the present case. For this is a case of a usufructuary mortgage, in which no 
special provision has been made for interest on the principal amount secured, in 
addition to the provision of enjoyment of usufruct instead ofinterest. Section 10 2) 
of the Act specifies that : 
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, “Nothing contained in sections 8 and g shall affect—(i) any mortgage of the description referredi 
to in sub-section (1) of section 9-A except to the extent provided for in that section ”’. 


Under sub-section (3) (ii) of section g-A, section 8, section 9, section 12 or 
section 13, as the case may be, is made applicable only where, 


_ _ “any interest on the principal amount secured by the mortgage or any portion thereof has been: 
stipulated for, in addition to the usufruct from the property”. 


The effect of these provsions, therefore, is that ina case of a usufructuary 
mortgage of the kind evidenced by Exhibit A-1, the further scaling down under- 
Explanation II to section 8 cannot be resorted to. Hence, the actual liability as 
ascertained by the lower Court is correct, and must be confirmed. 


It only remains to add that the appellant is entitled, upon payment of the scaled. 
down amount, to redeem her interest in the hypotheca, which is an interest limited 
to certain portions in Item No. 170 among the properties. This clarification is neces- 
sary, as the petitioner (appellant) joined in the execution of the mortgage with re- 
ference ġo this specific interest, and not to some undivided share in the properties 
as the representative of her deceased husband. We are now told that certain other 
co-mortgagors have now redemeed portions of the hpotheca through certain sales. 
But it is unnecessary to go into this matter for the purpose of the present appeal. 


The apeal accordingly fails, and is dismissed with costs. 
P.R.N. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
YER. 


P. Abdul Khadar, Bangalore . .. Applicant* 
U. s 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922) (as amended in 1939), section 13, Proviso—Applicability—Fictitious cash 
credits ın the accounts of assessee in names of relations—Explanation of assessee not accepted—Rejection of accounts 
book resulis—-Right of department and Tribunal to estimate income on other basis. : 


Tf there are unexplained cash credits in the accounts produced by the assessee, that by itself 
would certainly be a relevant factor to justify a rejection of the book results. It is not necessary in 
every such case that only the unexplained credits should be taken mto account as income, either from 
disclosed or undisclosed sources ; after the rejection of the accounts, the Department and the Appel- 
late Tribunal are free to proceed with the exercise of the further statutory right of estimating the 
income of the assessee, provided, of course, the estimate is on a reasonable and rational basis. Once 
the Department and the Tribunal find that the credit entries in the names of the relatives of the assessees 
are not really loans but fictitious entries to cover up income from undisclosed sources, in view of the 
poor circumstances in which the family had started and the fact that those relations had no such large 
sums of money which they could have advanced to the assessee, there is ample justification for the rejec- 
tion of the book results and for the application of the Proviso to section 13 of the Income-tax Aet. 


It was held in the case that judged by the test of unexplained cash credits, gross profits of 10 
per cent, on the turnover would bs a reasonable estimate. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (VII of 1939) in R.A. 
No. 392 (Madras) of 1951-52 on its file in pursuance of the order of the High Court 
dated goth November, 1952, in C.M.P. No. 7169 of 1952 for decision on the 
following questions of law, viz. : 


(1) ‘* Whether on the facts and in the circumstances of the case, there is any material to justify 
the rejection of the accounts of the Assessee by the Appellate Tribunal ; and 
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(2) Whether there was any evidence to justify the finding of the Tribunal that the amount of 
Rs. 63,000 standing in the name of the sister was not a genuine credit and whether the Tribunal should 
not have recorded a finding regarding the other three items of credits m the names of the Assessee and 
this brother and also in the charcoal account”. 


V. Sethuraman, for Applicant. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of the 
Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—These proceedings are in relation to the assessment year 
1944-45. The assessee’s ‘‘ previous year”? ended on 31st March, 1944. The 
assessee was then a resident of Bangalore, outside what was then British India, 
which constituted the taxable territories. The assessee carried on several lines 
of business : (1) automobile spare parts, (2) supply of butter and milk to the 
military authorities at Bangalore and (3) supply of live animals, beef and 
mutton under contracts with military authorities not only at Bangalore 
Cantonment but also in what was then British India. The assessee qould be 
taxed to Indian income-tax only, of course on that portion of the income 
of his trading activities in the year of account which could be correlated to the then 
taxable territories. There is no difficulty now about his profits from his business 
in automobile spare parts or from his business in butter. With reference to military 
contracts for the supply of milk, live animals, beef and mutton to the army authori- 
ties, the agsessee showed a net loss of Rs. 65,280. That was based on his plea that, 
while he made small profit over the supply of milk and a fairly reasonable profit 
‘over the supply of beef and live animals he incurred a heavy loss to the extent of 
Rs. 1,29,586 over the contract for the supply of mutton. 


The Income-tax Officer declined to accept the assessee’s case, that he had suffered 
a loss over the supply of mutton under the contracts with the army authorities. The 
Income-tax Officer also found cash credits in the books of the assessee, which the 
assessee was not able to explain. The Income-tax Officer thereupon rejected the 
book results and proceeded to assess the profits of the assessee. This he did by adding 
a round sum of Rs. 2,00,000 to the income disclosed by the assessee. After deducting 
Rs. 65,280 and a further inadmissible sum of Rs. 16,192 the Income-tax Officer 
arrived at the net figure of Rs. 1,50,912. 


On appeal, the Assistant Commissioner took the view that there was no justi- 
fication to add the sum of Rs. 2,00,000 to arrive at an estimate of the assessable in- 
come of the assessee for the assessment year in question. The Assistant Commi- 
Sioner reduced the amount of Rs. 1,00,000. ` 


But the assessee and the Department appealed to the Tribunal against the order 
of the Assistant Commissioner. On a review of the entire evidence the Tribunal 
held that the evidence on record justified the addition of a sum of Rs. 1,72,721. 
In arriving at that figure the Tribunal came to the conclusion, that the unexplained 
credits in the books of the assessee amounted to Rs. 1,543,000, after accepting his 
explanation for a credit of Rs. 10,000 in the name of his sister Sara Bibi. 


On application by the Assessee to this Court under section 66 (2) of the Act, 
the Tribunal was directed to refer the following questions for the determination of 
this Gourt, 


“ (1) Whether on the facts and in the circumstances of this case, there is any material to justify 
the rejection of the accounts of the assessee by the Appellate Tribunal ; 


(2) Whether there was any evidence to justify the finding of the Tribunal that the amount of 
Rs. 63,000 standing in the name of the sister was not a genuine credit and whether the Tribunal should 
not have recorded a finding regarding the other three items of credits in the names of the assessee and 
his brother and also in the charcoal account”. 


The Tribunal submitted a case and, when the case came on for hearing, this 
Court by its order dated gth July, 1958, directed the Tribunal to submit a er 


J 


I] ABDUL KHADAR V. C.LT., MADRAS (Rajagopalan, F).  , 163 * 


statement of the case, virtually to answer the second question. Even the second 
question, by itself, referred to the omission of the Tribunal to record separate 
findings with reference to the credits other than those in the name of Sara Bibi. 
The further statment of the case has since been submitted, and the Tribunal re- 
corded separate findings with regard to each head of credit, adhering to its original 
conclusion that all of them were bogus credits. 


Though the unexplained credits constituted the subject-matter of the second 
question, it should be remembered that that is not a case of an addition of 
unexplained credits either as concealed income from known sources, or income from 
undisclosed sources to the amount disclosed by the assessee as his income. Those 
unexplained credits were taken into account by the authorities and subsequently by 
the Tribunal only to serve as a guidance for estimating the total income and to 
assess the assessable income of the assessee in the relevant year of account. It is 
only to that extent that we have to use the unexplained credits if the finding of the 
Tribunal prevails. 


Itymay be easier to dispose of the second of the questions in the light of the further 
statement of the case submitted by the Tribunal. It may not be necessary to set 
out the full details discussed both in the original statement of the case and in the 
subsequent statement of the case. In our opinion, there was material on record 
on which the Tribunal could rest its conclusion, that the credits in the name of Sara 
Bibi, in the name of the brother and in name of the assessee himself correlated to 
the charcoal business, were not genuine loans borrowed from those sources but were 
only fictitious credit entries. The Tribunal, in our opinion, was justified in rejecting 
the assessee’s explanation, which had not been proved. Considering the poor cir- 
cumstances in which the family started, it was difficult to accept the assessee’s plea, 
either that his sister had large moneys of her own, or that his brother Ibrahim had 
large moneys of his own which he could advance to the assessee. It should also be 
noticed that while the Income-tax Officer virtually took the same amount of Rs. 
34,000 into account twice, once as having been advanced by Ibrahim, and again 
as having been invested by the assessee himself, that error was rectified, and only 
one such item has been taken into acount in arriving finally at Rs. 1,53,000 as the 
unexplained cash credits which the Tribunal held to be bogus credits. 


The second portion of the second question does not arise for a specific answer 
now, in view of the specific findings recorded in the further statement of the case. 
Taking the whole of the second question, our answer to it is against the assessee. 
That answer covers all the credits. 


Once again we have to point out that our answer to the second question only 
helps us to answer the first question. The first question in form raises only the 
validity of the rejection of the accounts of the assessee by the Appellate Tribunal. 
If there were unexplained cash credits, that, by itself ,;would certainly be a relevant 
factor to justify a rejection of the book results. It is not necessary in every such case 
that only the unexplained credits should be taken into account as income, either 
from disclosed or undisclosed sources ; after the rejection of the accounts the 
Department and the Tribunal are left free to proceed with the exercise of the further 
statutory right of estimating the income, provided, of course ,the estimate is on a 
reasonable and rational basis. 


The Departmental authorities accepted the assessee’s figures of his gross income 
from his contracts (1) for the supply of beef, (2) for the supply of live animals and 
(3) for the supply of milk. The gross profit for the supply of beef came to Rs. 41,056; 
the gross profit for the supply of live animals amounted to Rs. 88,592 and that for 
the supply of milk amounted to Rs. 184. The Department also accepted the assessee’s 
figure that he had expended in all a sum of Rs. 65,627 for all the items of his business. 
As we pointed out, while the assessee claimed that he had sustained a loss of Rs. 1,29,586 
that claim was not accepted. The Tribunal agreed with the Departmental 
authorities in accepting the figures with reference to contracts for the supply of beef, 
dive animals and meat. The Tribunal also apparently accepted the finding of the 
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Departmental authorities, that the assessee had expended in all a sum of Rs. 65,627. 
The Tribunal agreed with the Department that the assessee had not suffered any 
logs over the contracts for the supply of mutton. But the Tribunal was of the view, 
that the gross profits in that line of business could be estimated at 10 per cent. of 
the turnover. That the turnover was Rs. 4,31,355 was never in dispute. That was. 
the figure furnished by the assessee himself. 


We have set out these details only to emphasise that what the Tribunal even- 
tually had to estimate was the profits from the contract for the supply of mutton.. 
We have already referred to the fact, that the book results in relation to the other 
items of contract were accepted by the Tribunal. We have also pointed out the 
unexplained cash credits could cover the income, and, in this case, the income from 
the known. sources—the several lines of business. Those unexplained cash credits 
themselves would to a large extent justify the rejection of the book results. Then 
there were also the features adverted to-both by the Income-tax Officer and by the 
Assistant Commissioner in relation to the supply of mutton, which, in effect, the 
Tribunal accepted. To supply mutton under the contracts the assessee had to 
get animals and slaughter them. In addition, he used to buy mutton. The Pocome- 
tax Officer was of the view that the purchase price of the animals was highly 
inflated. No doubt the assessee referred to the retail price for mutton fixed by 
authorities of the Moore Market at Madras. But the Departmental authorities, 
and the Tribunal agreeing with them declined to take that as the guiding factor, 
because that related to the retail price at Madras. The assessee was a wholesaler, 
and from his own books it was found that he had purchased mutton at a little over 
five annas, far less than eight annas which at one time was the prevailing retail market 
rate in the Moore Market. There was certainly material on which the Tribunal 
could ultimately rest its conclusion, that the purchase price of animals to be slaugh- 
tered, so that the mutton could be supplied by the assessee was inflated. It may not 
be necessary for us now to fix with any degree of precision the quantum of such in- 
flation. The first question that had to be determined was, whether there was justi- 
fication for the rejection of the book results and for the application of the Proviso- 
to section 13 of the Act. We had said enough to indicate that the Department, as 
well as the Tribunal, had material on which to reject the book results. 


Though in express terms the reasonableness of the estimate ultimately made by 
the Tribunal is not the subject of the first question, that does arise for consideration. 
As we pointed out, the Tribunal ultimately estimated the profits from the contract 
for the supply of mutton at 10 per cent. of the gross turnover. This, the learned 
counsel for the assessee challenged and he submitted that the Tribunal had no real 
basis in the material on record for this estimate. The learned counsel pointed out 
that in the proceedings before the Assistant Commissioner the Department’s re- 
presentative himself conceded that in a comparable case the gross profits of the con- 
tract for the supply of mutton amounted only to 0.33 per cent. No doubt that 
was a factor which the assessee could urge the Tribunal to take into account. The 
Tribunal, also took into account the unexplained cash credits to the extent of 
Rs. 1,53,000. As we pointed out, since the assessee’s book results with reference to 
the other items of business were accepted, the Tribunal could not be deemed to have 
gone wrong in taking the view that the unexplained credits should really be trace- 
able to the profits that the assessee derived principally from the supply of mutton. 
Learned counsel for the assessee next urged that, while the unexplained cash credits 
amounted only to Rs. 1,53,000 the addition the Tribunal sustained, would amount 
to a little over Rs. 1,72,000. That may not be the correct way of looking at things. 
Rs. 1,72,000 was arrived at after estimating the profits of the assessee from the con- 
tract for the supply of mutton at to per cent. of the gross turnover. The turnover, 
as we said, was Rs. 4,31,355. Ten percent. of that would amount to Rs. 43,135. 
That was the profit that he was held to have made and the claim of the assessee 
that he had incurred a loss of over Rs. 65,000 in all had to be rejected. In arriving 
at an addition of Rs. 1,72,000 it was only a question of arithmetical calculation, 
the basic features being rejection of the assessee’s claim that he had incurred å loss. 
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and the finding that on the contracts for the supply of mutton gross profits of ro per 
‘cent. of the turnover would be a reasonable estimate. Judged by the test of the 
unexplained cash credits, we cannot say that an estimate of 10 per cent. was not 
reasonable in the circumstances of the case. 


Thus the net position would be that the assessee’s‘ gross profits would be as 
follows : beef Rs. 41,056, live animals Rs. 88,592, meat Rs. 43,195, milk Rs. 184. 
From out of this gross profits the assessee would be entitled to deduct an expenditure 
of Rs. 65,627. The balance so assessed is his income. On only a portion of that 
income was the assessee liable to Income-tax under the Indian Income-tax Act. 
‘The apportionment itself is not in dispute. 


We answer the first question in the affirmative and against the assessee. As 
the assessee has failed he will pay the costs of this reference. Counsel’s fee Rs. 250. 


P.R.N. -~ Reference answered against the assessee. 
2 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.). 
PRESENT :—MnR. Justice RAJAGOPALA AYYANGAR. 
‘The Salem Shevapet Sri Venkateswara Bank, Ltd., Salem by 





its Secretary i .. Petitionsr* 
v. 
K. K? Krishnan and another .. Respondents. 


Madras Shops and Establisnments Act (XXXVI of 1947), section 41 (1)—Scope—Termmation of services 
Jor misconduct—Enquiry by employer and evidence essential—Non-compliance with the essentials—Furisdiction 
of ths appellate authority. 

The protection afforded by section 41 (1) of the Madras Shops and Establishments Act to the 
servant are (1) an insistence on the employer holding an enquiry into the misconduct (2) have 
statisfactory evidence recorded at that enquiry held in his presence before he can be dismissed from 
service for misconduct. 

The enquiry set out in the section is as essential a pre-requisite as the presence of misconduct, to a 
valid order Af dismissal. ; 

Under section 41 (1) of the Act it is the employer that is vested with jurisdiction to terminate the 
services of a person employed subject to the fulfilment of the statutory conditions. 


The appellate authority umder section 41 (1) must be held to have juridsdiction to enquire into Í 
whether the statutory conditions subject to which alone a servant could be dismissed have been com- 
plied with. When it finds that those conditions have not been so complied with it would be his duty 
to allow the appeal preferred by the employee. The section was not intended to convert the appellate 
rh wo into a forum where an original enquiry into the misconduct of the employee justifying his 

ismi could be conducted so as practically to deprive the employee of the statutory protection 
afforded by section 41 (1) of the Act. ; 
Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a Writ of CerHorari calling for the records relating to the order of 
the Additional Commissioner for Workmen’s Compensation, Madras in M.S.E 
Case No. 219 of 1955 dated 8th January, 1957 and to quash the said order. ' 


M. K. Nambiar and O. K. Ramalingam, for Petitioner. 
A. Ramachandran for Messrs. Row and Reddy, for Respondent. 
The Additional Government Pleader (M. M. Ismail), on behalf of the State 


The Court made the following 


ORDER.—One Krishnan who is the first respondent in this petition was a clerk 
in the Salem Shevapet Sri Venkateswara Bank, Ltd., who are the petitioners in this 
vetition for the issue of a writ of certiorari. The facts which have given rise to the 
petition are briefly these. While Krishnan was working as clerk in the petitioner 
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- Bank he sent a letter on 8th August, 1955, to the Secretary of the Bank requesting 
that he may be granted leave for that day and the next. Leave was not granted and 
on 11th August, 1955, the Secretary of the Bank directed the clerk to offer an ex- 
planation as to why he had absented himself from duty on 8th August, 1955 without 
previously obtaining leave. Besides this there were several charges made against 
him and this was sent in a formal communication dated 22nd August, 1955. In 
the meantime the clerk was kept under suspension. An explanation was ished 
by the employee which the Secretary held to be unsatisfactory and it is common 
ground that without any further enquiry the Secretary passed an order on ist 
September, 1955 dismissing the employee from service. 


The order of dismissal recited that the employee was guilty of various acts of 
misconduct. On 7th September, 1955, the clerk filed two appeals one to the Addi- 
tional Commissioner for Workmen’s compensation, Madras under section 41 (2) 
of the Madras Shops and Establishments Act, 1947, (XXXVI of 1947) and another 
to the Board of Directors of the Bank. On 29th September, 1955, the employee was 
directed to appear before the Board and he did so. On that day he was asked by the 
Board to elect between the two appeals the one to themselves and the other to the 
Additional Commissioner for Workmen’s Compensation. The employee refused 
to elect and stated that he would have the benefit of both the appeals. Subsequently 
on 10th October, 1955, by a communication addressed by the Secretary, the employee 
was informed that his appeal would be heard on 14th October, 1955 and he was re- 
quired to appear at that time with his witnesses. On 13th October, 1955, the peti- 
tioner sent a reply. In this he drew the attention of the Board to the counter filed 
by the Bank to his appeal before the Additional Commissioner for Workmen’s 
Compensation and enquired whether evidence would be recorded on the charges 
framed against him with an opportunity to him to cross-examine those witnesses 
and also wanted copies of records regarding the enquiry. He also added : 

“ From the written statement filed by you before the Commissioner of Labour I have no belief 
that I will get justice at the hands of the Board of Directors”, 


This was not replied to by the Bank but on the 14th of October, 1955, the order 
of dismissal was confirmed, the minutes of the meeting of the Board recording that 
the clerk did not attend the meeting and give evidence and that from the deposition 
of the Secretary the charges framed against the clerk were held to have been proved. 
Thereafter the appeal before the Additional Commissioner for Workmen’s Com- 
pensation was heard and that Officer passed an order on 8th January, 1957, allowing 
the appeal and setting aside the order of the Board dismissing the clerk from service. 
It is the legality of this order of the Additional Commissioner for Workmen’s 
Compensation dated 8th January, 1957 that is challenged in these proceedings. 


Three points were urged by Mr. Nambiar learned counsel who appeared for 
the employer petitioner : (1) that the appeal by the employee to the Additional 
Commissioner for Workmen’s Compensation was incompetent because the order 
of the Secretary effecting the dismissal was not final but was subject to confirmation. 
by the Board of Directors and that till such confirmation was obtained there was 
no definitive order of dismissal which could be the subject-matter of an appeal, under 
section 41 (2) of the Shops and Establishments Act. For this purpose learned 
counsel relied on Articles 67 and 86 of the Articles .of Association of the Bank which 
ran in these terms :— 

Article 67.—*‘ In anticipation of the sanction of the Executive Committee, the Secretary has 
the power to appoint, to grant leave, to punish and to dismiss the employees. The appeal time is 
one month from the date of the order of the Secretary ”. 

Article 86.— ‘The Secretary has the power to grant leave to the bank employee as well as to deduct 
their pay for the days of absence without permission, to fine the employees not exceeding Re. 1 for 
every mistake of disobedience and to nd subject to the confirmation of the Executive Committee 
and to appoint another in that place. But to iss an employee, the sanction of the Executive 
Committee is necessary.” 

The same point was urged before the Appellate authority but was rejected for 
the reason that the order of dismissal passed by the Secretary and which was the 
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subject-matter of the appeal before him nowhere indicated that it was not final nor 
did it recite that it was in anticipation of sanction by the Board of Directore. The 
Additional! Commissioner also pointed out that the wages of the employee were 
paid only up to the end of 31st August, 1955, which went to show that the Bank treated 
the employee as in service only up to the date of the dismissal order issued by the 
Secretary which also showed that it did not proceed on the basis of its being effective 
only when confirmed by the Board. Besides there had been a previous resolution 
of the Board on 28th August, 1955 which had authorised the Secretary “to take 
such action as he deemed fit”? against the clerk, that it wasin pursuance of this 
authorisation that the Secretary had taken action against the respondent and that 
it was possibly for this reason that the order of dismissal passed by the Secretary was 
treated as a definitive order entitling the employee to wages only up to that date. 
The reasons given by the Additional Commissioner are sound and this point has, 
therefore, no substance. 


The second matter that was urged was that since the employee had filed an 
appeal to the Board of Directors under the Articles of the Bank, the order of the 
Secretary even if it was once final, became re-opened with the result thatit could be the 
subject-matter of an appeal entertainable by the Additional Commissioner under 
section 41 (2) of the Madras Shops and Establishments Act, 1947. This point has 
also in my opinion no substance and deserves to be rejected. ‘The theory that by 
reason of filing an appeal a definitive order of an inferior or original authority be- 
comes reopened is not in my opinion applicable to such proceedings as are now in 
question in this petition. This apart the Board of Directors on 28th September, 1955, 
proceeded on the basis that it was open to the employee to opt for either remedy 
to prosecute his appeal before the Board of Directors or to proceed with his appeal 
before the Additional Commissioner. This certainly could be only on the footing 
that the appeal before the Additional Commissioner was one properly filed and pro- 
perly entertained and was a competent appeal pending on that date. When re- 
quired to elect between the two remedies the employee had stated that he would 
prefer to avail himself of both the remedies, which certainly meant that he did not 
intend to drop or withdraw his appeal before the Additional Commissioner. If 
the appeal before the Additional Commissioner had been validly filed and enter- 
tained, and was pending on 28th September, 1955, I am unable to see any principle 
by which the Additional Commissioner would become functus officio by reason 
of the employee refusing to drop his appeal to the Board. No doubt if the employee 
obtained at the hands of the Board such relief as he thought he was entitled to, 
he might have withdrawn his appeal before the Additional Commissioner, but such 
withdrawal would be of an appeal which was in force on that date, the withdrawal 
being because of the fact that he had already obtained such relief as he would have 
got by the successful prosecution of that appeal. Mr. Nambiar, however, urged 
that by offering the employee the option to choose either of the remedies, it could 
not be taken that the Bank had agreed to waive their objection to the jurisdiction 
of the Additional Commissioner for the reason he had simultaneously filed an appeal 
to the Board which was also pending at the same time as the appeal before the Addi- 
tional Commissioner. If Mr. Nambiar is right in this contention, and I am satis- 
fied that he is not, by parity of reasoning the appeal before the Board must be held 
to be incompetent because of the pendency of the appeal before the Additional Com- 
missioner and this would show how untenable the argument of the learned counsel is. 
In my judgment the Additional Commissioner very properly overruled this objection 
to his jurisdiction to decide the appeal. 


The last point that was urged in support of the petition was that the Additional 
Commissioner erred in not enquiring into the merits of the misconduct charged 
against the employce and in allowing the appeal and setting aside the order of dis- 
missal for the sole reason that no enquiry had been held by the management prior 
to the dismissal. In this connection learned counsel referred me to the analogy 
of cases under the Industrial Disputes Act wherein it has been held that if permission 
is not obtained to the dismissal of an employee during the pendency of an industrial 
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dispute and the propriety of the order of the employer comes up before the Indus- 
trial Tribunal, the latter is bound to enquire into the merits of the complaint 
against the workman before setting aside the order of the employer. I am unable 
to see any analogy between the two cases. Section 41 (1) of the Madras Shops and 
Establishments Act enacts: 

“ No employer shall dispense with the services of a person employed continuously for a period of 
not less than six months except for a reasonable cause and without giving such person at least one 
month’s notice or wages in lieu of such notice, provided, however, that such notice shall not be n 
where the services of such person are dispensed with on a charge of misconduct supported by satisfactory 
evidence recorded at an enquiry held for the purpose.” 


This section enacts a rule of law which is a variation! from the Common law 
contractual right of a master to dispense with the services of his servant., In the 
«ase of persons who are under the coverage of the statute it affords the protection 
of a security of tenure by restricting the right of the employer to dismiss or discharge 
the employee. The provision, it would be seen has two limbs. Under the first, 
the master or the employer is entitled to dispense with the services of a servant for 
reasonable cause but after giving such person at least one month’s notice. ° 


Though at Common law the right ofan employer to discharge a servant on giving 
him notice or wages in lieu is unfettered, the statute effects a change in this right 
and requires in addition to notice for the contractual period, that there should be 
reasonable cause for the discharge. What would constitute reasonable cause, 
whether the employee should have notice of that reasonable cause with an 
opportunity to canvass it are matters that do not arise in this petition and which 
would preferably be considered when they become material. What is really relevant 
is the second limb of the section where no notice or wages in lieu of notice is given, 
and the discharge or dismissal is effected for misconduct on the part of the servant. 
In such cases the statute enacts a greater degree of protection to the employee, and 
insists on the charge of misconduct being held to be proved by satisfactory evidence re- 
«corded at an inquiry held for the purpose. 

Here again it would help the appreciation of the legal position, if the variation 
from the Common law right of the master were noticed. Misconduct, inconsistent 
with the due and faithful discharge by the servant of the duties for which he was 
engaged is good cause for dismissal at Common law. The Common law, however, 
-does not insist on an enquiry before a dismissal and the master is entitled to justify 
the dismissal by proving the misconduct, when the servant questions the legality of 
the dismisssal, say by an action for wages for periods subsequent to the dismissal. 
“The protection afforded to the servant by the statute are thus (1) an insistence on the 
employer holding an enquiry into the misconduct, (2) have satisfactory evidence re- . 
-corded at that enquiry held in his presence before he can be dismissed from service 
for misconduct. It would, therefore, appear as if the enquiry of the sort set out in the 
‘statute is as essential a pre-requisite to a valid order of dismissal, as the presence of 
misconduct which is required by the Common law as well on the part of the 
‘employee. ; 

It is in the light and context of these elements of protection granted to the servant 
‘that the terms of section 41 (2) have to be understood. Under section 41 (2) the 
grounds of appeal are two: (1) that there was no reasonable cause for dispensing 
with the services and (2) that the employee (appellant) had not been guilty of mis- 
conduct as held by the employer. It would be seen that these two terms are related 
to the two limbs of sub-section (1) of section 41 to which I have already referred. I 
will refrain from dealing with the first of the grounds of appeal namely, that there 
-was no reasonable cause for dispensing with the services which applies to cases where 
notice of at least one month or wages in lieu of notice is given as that is not relevant to 
‘the present case and confine myself only to the other ground, namely : “the appel- 
lant had not been guilty of misconduct” as held by the employer. The Appellate 
authority under section 41 (2) must be held to have jurisdiction to enquire whether the 
statutory conditions subject to which alone a servant could be dismissed have been 
complied with. When it finds that this is lacking, I consider that it would be the 
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‘duty of that authority to allow the appeal. It must be remembered that section 41 
{2) of the Act enacts that it is the misconduct which has been held by the employer to 
have been established that is made the subject-matter of enquiry by the appellate 
authority. That “holding” can only arise on the terms of section 41 (1) after an 
inquiry at which satisfactory evidence has been recorded. When those conditions 
are wanting the terms of section 41 (1) would not be satisfied. 


Besides, under section 4.1 (1) it is the employer that is vested with jurisdiction to 
terminate the services of a person employed, subject to the fufilment of the statutory 
conditions and to hold that the appellate authority can conduct as it were an original 
inquiry into the charge of misconduct would not be in accordance with the scheme 
of section 41 and would, nullify the protection afforded by the statute and place the 
servant in the same position as if the conditions laid down by the second limb of sec- , 
tion 41 (1) were not there. Itis only when at an original enquiry held by the em- 
ployer, that the charges are held by him to have been proved that the appellate 
authority is directed to enquire as to whether the charge of misconduct could be 
taken jo have been properly established. In my opinion section 41 (2) was not 
intended to convert the appellate authority into a forum where an original enquiry 
into the misconduct of the employee justifying his dismissal could be conducted so as 
practically to deprive the servant of any right beyond what he was entitled to at 
common law. I have, therefore, no hesitation in rejecting this point urged by the 
learned counsel for the petitioner. 


The result is that this petition fails and is dismissed. The rule nisi will be dis- 
charged. 
V.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice BALAKRISHNA AYYAR. 


R. Ponnuswami Gramani .. Petitloner* 
v 


‘Collector of Chingleput and others .. Respondents. 


Madras Gensral Sales Tax Act (LX of 1939), section g—Assessment of turnover of a dissolved firm—Liability 
.of the partners after dissolution for the tax. 

It is no doubt true that unlike the Income-tax Act, the Madras General Sales Tax Act, 1939, or 
the rules framed thereunder do not contain a separate provision for assessing the tunrover of a dissolved 
firm which was a “ dealer ” as defined by the Act till its dissolution. But on that score the liability 
-of the partners of the dissolved firm to pay the tax due by the firm cannot be avoided. Such arrears 
«could be recovered from the partners even independently of their bemg in possession of the assets of 
tthe dissolved firm. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
-pleased to issue a writ of prohibition prohibiting the respondents 1 to 3 from attaching 
and selling the petitioner’s properties or taking any other proceedings against the 
petitioner for recovery of the arrears of sales tax amounting to Rs. 9405.25 nP. 
jevied on the firm of ‘Ponnuswamy Gramany and Kurshidulla Co., in pursuance of 
ithe notice of the 2nd respondent, dated 6th January, 1959. 


V. Balasubramaniam, for Petitioner. 

R. G. Rajan and the Additional Government Pleader (M. M. Ismail), for the 
‘Respondents. i j 

The Court made the following 


Orper.—On 15th August, 1950, Ponnuswami Gramani, the Petitioner entered 
into a partnership with one Kurshidulla Sahib for carrying on a business in hides and 
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skins. The name of the firm was Ponnuswami Gramani and Kurshidulla Company 
and its place of business was in Periamet, Madras. By an instrument, dated 29th 
January, 1952, the partnership was dissolved with effect from 15th January, 1952. 
Notice of the dissolution was given to the Registrar of Firms, Madras and also by 
' advertisement in a Tamil newspaper. By the terms of the instrument of dissolution, 
Ponnuswami Gramani relinquished all his interests in the partnership in favour of 
Kurshidulla Sahib who took over all its assets and liabilities. Kurshidulla continued 
to do business in the same commodities. 


On 31st March, 1953, thati3 to say, long after the deed of dissolution had been 
executed, the Deputy Commercial Tax Officer, Moore Market Division, Madras, 
assessed the firm of Ponnuswami Gramani and Kurshidulla Company to sales tax 
for the year 1950-51 in a sum of Rs. 2,551-8-5. Similarly on 26th March, 1955, he 
assessed the firm to sales tax for the year 1951-52 in a sum of Rs. 7,053-11-5. The 
petitioner represented to the Sales Tax Authorities that in view of the fact that the 
firm had been dissolved in 1952 sales-tax should be assessed on and collected only from 
Kurshidulla Sahib. His objections, however, were overruled, and, the appeal he 
preferred to the Specal Commercial Tax Officer was dismissed. : 


On 6th January, 1959, the Special Deputy Tahsildar for sales tax collections ser- 
ved a notice on the petitioner threatening to attach and sell his properties in case he 
failed to pay the arrears claimed within three days thereafter. The Village Munsif 
of Puzhal also served a notice on the petitioner the same day under the Madras Re- 
venue Recovery Act, 1864. The petitioner has, therefore, come to this Court for the 
issue of an appropriate writ to prohibit the Collector of Chingleput, the Special 
Deputy Tahsildar and the Village Munsiffrom taking any steps to recover the amounts 
claimed from him. It should be added that out of the amounts claimed by the de- 
partment the petitioner has paid in all Rs. 1,200 out of which Rs. 1,000 was paid dur- 
ing the pendency of these writ proceedings and without prejudice to his contentions. 

Mr. Balasubramanyam, the learned advocate for the petitioner, argued the 
re! very elaborately and very carefully. His contentions may be summarised as 
ollows :— 


(1) The Madras General Sales Tax Act treats a firm as a taxable entity. 
Section 3 of the Act declares that every dealer shall pay for each year a tax on his 
total turnover in the manner thereinafter laid down. The Explanation to clause (6) 
of section 2 makes it clear that a firm which carries on business is a dealer for the 
purposes of the Act. Rules 19 and 20 of the Madras General Sales Tax Rules em- 
phasise the point. For certain purposes the Partnership Act itself recognises a firm as a 
distinct entity and it is this concept which has been carried over into the General 
Sales Tax Act. This has been explained by Subba Rao, J., in Public Prosecutor v. 
Jacob Nadar. The head-note to that case runs as follows :— 

“ Under the Madras General Sales-tax Act, 1939, @ firm is a person and for purposes of asses- 
ment it is treated as one entity. In default of payment pursuant to a notice under section 15 (b) 
the firm is also Hable to be prosecuted. Rule 19 of the Madras General Sales Tax Rules, 1939, does 
not override the provisions of the Act”. 


(2) When a firm is dissolved—as a firm in the present case has been dissolved 
—it ceases to exist as a taxable entity. Even under the Indian Partnership Act a firm. 
is recognised as an entity distinct from the persons constituting it. But that will be 
so long as the firm exists and continues to carry on business. Ifit ceases to exist as an 
entity no assessment can be made upon it, and, if no assessment can be made upon it, 
it follows a fortiori thatno demand can be made upon it. By way of analogy 
reference was made to Ellis E. Reid v. Commissioner of Income-tax Bombay?. In that 
case a person was served with a notice under section 22 (2) of the the Income- 
tax Act. He failed to makea return and died after the expiration of the period 
specified in the notice. The Court held that an assessment could not be made 
on him under section 23 (4) of the Act after his death. On page 104 the learned. 
Chief Justice observed : 


> 
. 


m. (1951) 1 M.L.J. 511. a. (1931) 5 LT.C. roo. 
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“There appears to be nothing in the charging section to suggest that a man who has once become 
liable to tax can avoid payment by dying, and I must confess that I do not myself see any intelligible 
reasons why when tax is once charged upon a subject in respect of a period during which he was alive 
and enjoying the benefits of the proceeds of taxation, he should escape liability by dying before the tax 
has been assessed or paid. But one has to look at the rest of the Act to see whether there are any 
appropriate provisions for collecting tax from the estate of a deceased person........... 


These are, I think, the only material provisions of the Act. It is to be noticed that there is through- 
out the Act no reference to the decease of a person on whom the tax has been originally charged and 
it is very difficult to suppose the omission to have been unintentional. It must have been present 
to the mind of the ture that whatever privileges the payment of income-tax fhay er, the 
privilege of immortality is not amongst them. Every person fable to pay tax must necessarily die and 
in practically every case, before the last instalment has been collected, and the Legislature has not 
chosen to make any provisions expressly dealing with assessment of or recovering payment from the 
estate of a deceased person. In order that the Government may succeed and the assessment made 
in this case may be held legal, I think, one must do a certain amount of violence to the language of 
section 23 (4) ; I think one must either do a certain amount of violence—I should say a considerable 
amount of violence—to the language of section 27, or else hold that the privilege conferred on a living 
person assessed under section 23 (4) of getting the assessment set aside is not to be enjoyed by the estate 
of a deceased person——a distinction for which I can see no logical reason. One must also construe 
section 2geso as to give to the word “‘ assessee ” one meaning in one place and another meaning in 
another place. 7 


In my judgment, in construing a taxing Act the Court is not justified in straining the language 
in order to hold a subject liable to tax. If the Legislature intends to assess the estate of a deceased 
person to tax charged on the deceased in his life-time the Legislature must provide proper maghmery 
and not leave it to the Court to endeavour to extract the appropriate machinery out of the very un- 
suitable language of the statute”. 


And, adopting the language of the learned Chief Justice of the Bombay High Court, 
Mr. Balasubramanyam argued that there are no appropriate words in the General 
Sales Tax Act to enable the tax to be collected from the partners of a firm after the 
firm itself has been dissolved. He also referred to the decision in Veerappan Chettiar 
v. Commissioner of Income-taxt, in which it was held that section 44 of the Income-tax 
Act does not authorise the Income-tax Officers to levy a penalty on a registered firm 
which has ceased to be in existence on the date the penalty is imposed, even if the 
notice relating to the penalty proceedings had been issued in the course of the assess- 
ment proceedings before the firm was dissolved.- 


(3) It is not open to the Department to call in aid the rule that even after the 
dissolution of a firm the members of the erstwhile firm continue to be liable for the 
debts of the firm, because the liability to pay tax in the present case had not become a 
debt at the time the firm was dissolved. It was held in Re Pratt : Ex parte Inland 
Revenue Commissioners v. Phillips,* that the principle 


“ that where a tax has to be assessed, it does not become either due or payable till at least 
an assessment is made, 1s one of general application.” 2 


That principle was adopted in Recols (India) Ltd., In re,3 by.a Bench of the Calcutta 
High Court. In the present case, therefore, there was no debt properly so-called 
payable on account of General Sales Tax by the firm to the Government. 


(4) The Income-tax Act contains clear and express provisions to meet con- 
tingencies of this kind. Vide section 44 which enacts that where any business carried 
on by a firm or association of persons has been discontinued, or where an association 
of persons is dissolved, every person who was at the time of such discontinuance or 
dissolution, a partner of the firm shall be jointly and severally liable to assessment 
under Chapter IV. 


(5) No such provision has been made in the General Sales Tax Act. A lacuna 
clearly exists, and, as explained in Ellis E. Reid v. Commissioner of Income-tax, Bombay* 
in construing a taxing Act the Court is not justified in straining the language in order 
to hold a subject liable to tax. 


annem eaaa 
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A Bench of the Allahabad High Court has ruled directly on this point. In 
Jagat Behari Tandon v. Sales Tax Officer, Etawah1, it was held that an assessment 
cannot be made under the U.P. Sales Tax Act, 1948, on a firm after it has been dissol- 
ved and has discontinued business on the ground that the firm as a unit of assessment 
has ceased to exist. It may be mentioned that the relevant provisions of the U.P. 
Sales Tax Act are the same as those of the Madras General Sales tax Act. The 
Court observed : 


“ It is no dpubt true that under the Indian Partnership Act, 1932, a firm has no legal existence, 
but this Court has held in Shri Hira Lal Barman v. The Sub-Divisional Officer, Hathras and another*, that 
under the Sales Tax Act, as under the Income-tax Act a firm is a separate unit of assessment and to 
this extent it is distinguishable from its partners. There appears to be no good reason why a firm which 
carried on business in the accounting year should escape payment of sales tax by dissolution before 
it has been assessed, and this aspect of the matter clearly fancenced the learned Judge. The question 
is ‘however whether the Act makes provision for the assessment and collection of tax in such 
<ircumstances?’ In our opinion it does not ”. 

On behalf of the Government it was explained that a firm, is recognised as an 
entity only as a matter of convenience and for certain limited purposes. Such 
recognition does not affect to any extent : much less wipe out the liability of the 
members of the firm under the Partnership Act. A firm is only a collective name for a 
group of individuals. To say that because the firm has been dissolved the entity 
which, could have been taxed has ceased to exist and that therefore there is no entity 
which could be taxed is misleading, because it overlooks the fact that a firm as such 
has no juristic existence. Besides even after the dissolution of a firm, the individuals 
who constituted the firm continue to be liable in respect of its obligation. The assess- 
ment in this case, though nominally in the name of the firm, was in substance on the 
persons composing it. By dissolving a firm the partners thereof cannot shed the obli- 
gations that attached to them before such dissolution. Section 47 of the Partnership 
Act expressly provides that even after the dissolution of a firm the authority of each 
partner to bind the firm and the other mutual rights and obligations of the partners 
continue notwithstanding the dissolution so far as may be necessary to wind up the 
affairs of the firm. Now, ascertaining the liability of the firm and making arrange- 
ments to settle them is a necessary part of the various processes involved in winding 
up the firm. The liability to pay sales tax having already accrued, its quantification 
and payment can properly be regarded as part of the process of winding up of the 
firm. Kurshidulla Sahib who was a partner of the firm had the requisite authority 
. to represent the petitioner for this purpose. The tax was, therefore, properly charged 

and the amount claimed by the Department is due. 


In Dy. Commisstoner of Taxes v. Bakthavatsalam Naidu,? a Bench of the Andhra 
High Court ruled: 

“Under the Madras General Sales Tax Act a firm is a ‘dealer’ and therefore in respect of a 
transaction done by a firm, which was in existence during the assessment year but was dissolved 
subsequently, it is the firm that is to be assessed to tax and not any of its partners in their individual 
capacity ”. 

Another decisions that was cited before me is that reported in R. D. Fernandes, In 
re“, In that case it appears that a firm dealing in tiles was dissolved in October, 
1951. Subsequent to that date the firm was assessed to sales tax and a notice was 
issued to it to pay the amount. The notice was served on both the partners of the dis- 
solved firm. The tax, not having been paid, one of the partners was prosecuted. He 
was convicted by the Magistrate and he came up in revision to this Court. The 

conviction was confirmed and the revision petition dismissed. Ramaswami, J., who 
-dealt with the matter observed: 


“ This State debt will be recoverable from and out of the partnership assets even after dissolution 
and in the hands of the partners or otherwise.” 


In Writ Petition No. 397 of 1954, Rajagopalan, J., went into the matter more 
fully. The relvant facts there were as follows : Manickam Chettiar and Lakshmayya 





1. (1957) 8 S.T.C. 459. . 3. (1955) An. W.R. 851 : 6 S.T.C. 657. 
2. Writ Petition No. 1025 of 1954., decided on 4. (1957) 8 S.T.C. 365. s 
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Ammal were partners of a firm which traded under the name of Starch Manufacturing 
Company, Salem. The firm was dissolved on 4th August, 1949. Thereafter, 
Manickam Chettiar continued the business. The firm was assessed to sales tax 
for the year 1948-49. It was assessed to sales tax for that portion of the year 1949-50 
during which it was in existence. The amount of the assessment not having been 
paid, notices of demand were issued to Manickam Chettiar who was described as 
‘Sri P. Manickam Chetty, Starch Manufacturing Co., Shevapet, Salem.” The 
notices were served on him. As the amount was not paid the revenue authorities 
threatened to proceed against the petitioner under the Revenue Recovery Act. 
He, therefore, came to this Court and prayed for the issue of an appropriate writ to 
prohibit the concerned authorities from doing so. In dismissing the petition, Raja- 
gopalan, J., observed : 


“ It is no doubt true that neither the Act nor the Rules framed thereunder make any separate 
provision for assessing the turnover of the dissolved firm or for the recovery of the taxes due by a dis- 
solved firm, which was a dealer as defined by section 2 (b) of the Act up to the date of its dissolution. 
To that extent it differs from the Income-tax Act. That, however, in my opinion is not enough to 
sustain the contention of the learned counsel for the petitioner that the partners of the dissolved firm 
are not fn any way liable for the sales-tax due by the dissolved firm......... 


Though there is no specific provision in the Act or the Rules thereunder for collection of arrears. 
of tax due from a dissolved firm, the liability of the petitioner as a partner of the dissolevd firm to pay 
whatever was lawfully due by the partnership of which he was a partner can be enforced, if it is 
establised that there was default within the meaning of section 10. The arrears could be recovered 
from him independent of his possession of any of the assets of the dissolved partnership, as if the 
arrears of tax constituted an arrear of land revenue”. 


The appeal from this decision, W A, No. 132 of 1955, was dismissed in limine. 
Learned counsel for the petitioner tried to explain away this case. But, I think it is 
clearly in point. I prefer to follow the views expressed in this Court, which means 
nea this writ petition must fail. It is, therefore, dismissed with costs. Advocate’s 
ee Rs. 150. 


R.M. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMACHANDRA IYER. 


Kanchi Kamakoti Mutt, Kumbakonam, by Agent R. Seshaiya 
Sastrigal .. Petiiloner* 


v. 
A. Alagu Ambalam (deceased) and others «. Respondents 


Madras Tenants and Ryots Protection Act (XXIV of 1949), section 4.—Stay of suits under—When could 
be invoked and by whom—Suit against a tenant whose tenancy has expired—If could apply for stay— Tenant 
denying title of landlord——-Suit tf could be stayed. 


It is no doubt true that the Madras Tenants and Ryots Protection Act, 1949, does not define the 
word ‘ tenant’ and the popular meaning of the term would relate to persons whose tenancy is sub- 
sisting. But in law the meaning of the word ‘ tenant’ has to be ascertained from the context of the 
provisions of the particular statute and the class of persons who are intended to be protected under it. 


Normally suits in ejectment would be filed only against tenants whose tenancy has been deter- 
mined and the necessity for protection against eviction arises only in such cases. Hence the provisions 
of section 4 of the Madras Tenants and Ryots Protection Act, 1949, could be invoked even by tenants 
whose tenancy has expired and against whom a suit in ejectment has been filed. The very object of 
the Act will be rendered nugatory if the section is confined only to cases of tenants whose tenancy is 
subsisting. 

But in order to attract the application of section 4 (1) of the Act there should be the relationship- 
of landlord and tenant between the parties to the suit. ere a tenant against whom the suit is filed 
denies the title of the landlord or sets up rights of permanent tenancy or occupancy rights, it tanta- 
mounts to a repudiation of the relationship of landlord and tenant and this entails forfeiture of the 
tenancy. In the absence of any specific definition in the Act of a tenant as including a person who hag 
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incurred a forfeiture of his tenancy, such a person cannot invoke section 4 of the Act and the suit against 
him can be tried by the civil Court and need not be stayed. There is nothing in the Act to warrant 
the extension of its benefits to cases where the tenant has incurred forfeiture of the lease. 


Petitions under section 115 of Act V of 1908 praying the High Court to revise the 
order of the Court of the Distict Munsif of Manamadurai, dated 23rd August, 1956 
and made in I.A. No. 538 of 1956 in O.S. No. 63 of 1955, I.A. No. 539 of 1956 in 
O.S. No. 64 of 1955, I.A. No. 540 of 1956 in O.S. No. 67 of 1955 and L.A. No. 541 
of 1956 in O.S. No. 68 of 1955 respectively. 


K. S. Ramamurthi, K. Vaideeswaran and K. Venkataraman, for Petitioner. 
T. R. Srinivasan (Amicus Curiae) for Respondent. 


The Court delivered the following 


Juvoment.—These revision petitions arise out of orders passed by the District 
Munsif of Manamadurai in I.A. Nos. 538 to 541 of 1956 granting stay of suits, O.S. 
Nos. 63, 64, 67 and 68 of 1955 under the Madras Tenants and Ryots Protection Act 
XXIV of 1949. The plaintiff is the petitioner in these petitions. He filed the above- 
mentioned four suits aginst the respective defendants for recovery of possession of the 
properties together with mesne profits. The plaintiff stated that the lands were 
situate in the inam village of Pulavacheri in iruvaram as sarvamanyam to the plain- 
tiff. That inam was recognised and confirmed by the British Government. Accord- 
ing to the plaintiff half of the lands in the village have been set apart and treated as 
pannai private lands and that in July, 1953, the defendants got an oral lease of the 
lands set out in the schedule to the various plaints from the plaintiff’s Peshkar for 
cultivation for fasli 1363. But after getting into possession they began to deny the 
title of the landlord. He had, therefore, to institute against the tenants O.S. No. 12 of 
1954 on the file of the District Munsif’s Court, Manamadurai, for damages and other 
reliefs. Thereafter, i.e., by goth June, 1954, the time mentioned in the leases in favour 
of the various defendants also expired. In those circumstances the plaintiff prayed 
for ejectment of the defendants and for a decree for mesne profits. The defendants 
contested the claim of the plaintiff. They denied the fact that the plaintiff had rights 
and: stated that the inam grant could not bind the pre-existing kudiwaram rights 
which they claimed in the lands. They also denied that the lands were pannai lands 
and that they were ever under the enjoyment of the landlord either by direct cultiva- 
tion or by leasing out. They further denied that they ever took the property on lease 
from the plaintiff and claimed that the land belonged to them in kudiwaram right 
ancestrally and absolutely. The written statements disclose a complete denial of the 
landlord’s title to lease the properties and to eject the tenants. In paragraph 12 of 
the written statement the defendants stated that they were protected by the Madras 
Tenants and Ryots Protection Act. While the suits were pending the respective 
defendants in the various suits filed applications praying for stay of the suits under the 
Madras Tenants and Ryots Protection Act, XXIV of 1949. The learned District 
Munsif held that although the substantial defences in the suit were the assertion of 
kudiwaram right in the lands and want of jurisdiction of the civil Court, there was 
also a prayer for stay of the suits under the Madras|Act XXIV of 1949 and that there- 
fore the suits should be stayed under the said Act. In that view the learned District 
Munsif granted stay of the trial of the suits subject to the condition of the tenants de- 
positing rent into Court every year but the landlord was prohibited from drawing 
the rents so deposited till the disposal of the suits. The plaintiff has sought to revise 
the orders granting stay. 


I have already set out the substance of the pleadings in the case. Madras Act 
XIV of 1949 was passed to provide temporary protection to certain classes of tenants 
and ryots in the province of Madras against eviction pending contemplated tenancy 
legislation. That Act as originally passed was only for a period of one year but later 
on the life of the Act has been extended by various enactments the last of them being 
a VIII of 1957 which extended it till 7th October, 1959. Section4 ofthe Act states 

us: 
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“(1) All suits or proceedings in execution of decrees or orders and other proceedings— 


(2) for the eviction of tenants from their holdings or land as the case may be or in which a 
claim for such eviction is involved whether in addition to a claim for rent or not and which stood stayed 
» up to the commencement of this Act or which may be instituted after such commencement in Civil 
or Revenue Court, shall continue to stand stayed or shall stand stayed as the case may be subject to 
the provisions of the following sub-sections........ R ; 
In the present case there is no dispute that the village of Pulavachari is an inam 
village within the meaning of the Madras Estates Land Act 1908 as amended by the 
Third amendment of 1936. It has been held that it is not an inam estate within the 
meaning of Act XXIV of 1949. Section 1 of Act XXIV of 1949 states that the Act 
applies to the ryots in the State of Madras governed by the Madras Estates Land 
Act, 1908 and tenants of private lands in such estates. But it should be either admit- 
ted or proved by the defendant who applies for stay of a suit for eviction either that 
he is a ryot or at least a tenant of the private land. In the present.case it is not ad- 
mitted that the various defendants are ryots and the suit itself is filed on the footing 
that the lands in their occupation are private lands. Before that question is decided 
the defendants claim to be entitled to a stay of suit could only be on the footing that 
they are tenants. The claim on behalf of the defendants was therefore made both 
before the lower Court and this Court on the basis that the lands were pannai lands 
and their possession was under a terminable lease which had been terminated, Mr. 
K. Vaideeswaran, the learned advocate who appeared for the petitioner, argued that 
on the facts disclosed there can be no relationship of landlord and tenant properly 
so called as the substantial claim in the written statement was only in regard to occu- 
pancy rights which claim has not yet been investigated and that no relief could be 
given on the basis that they were tenants of private lands. 


As the learned District Munsif observed, this contention is not correct. In Para. 
12 of the written statement the defendants claim the benefit of Act XXIV of 1949 
which claim would be consistent with either case. Section 1 (1) of the Act makes it 
clear that its provisions would apply whether the defendant against whom eviction is 
sought is a ryot under the Madras Estates Land Act I of 1908 or a mere tenant of the 
private land. In the former case the civil Court would have no jurisdiction and 
section 4 (1) directs a stay of sale of their holding. In the latter case the Civil Court 
would have jurisdiction but the suit is directed to be stayed. I cannot, therefore, 
accept this contention. 


It was next contended that the Act would apply only to cases of tenants and not 
to cases of tenants whose tenancy has expired by efflux of time. The contention was 
that the defendants were tenants whose tenancy had expired and their possession of 
the lands after the expiration of the lease could only amount to a tenancy by suffer- 
ance and there being no assent of the landlord for their continuance in possession 
they should be deemed to be only trespassers. Reference was made to Mullah’s 
“Transfer of Property Act”, 4th edn., at page 599: 


“ A tenancy at sufferance is merely a fiction to avoid continuance in possession operating as a tres- 
pass. It, therefore, cannot be created by contract and arises only by mmplication of law when a person 
who has been in possession under a lawful title continues in ion after that title had determined 
without the consent of the person entitled. The Madras High Court has observed that the fiction 
has no place after the enactment of the Transfer of Property Act. But the Act as already observed is 
not exhaustive and the term is a useful one to distinguish a possession rightful in its inception but wrong- 
ful m its continuance from a trespass wrongful both in its inception and in its continuance, A tenant 
holding over after the expiration of the term is a tenant at suiferance. If he holds over against the 
landlord’s consent he is a trespasser and 1s liable for mesne profits.” 


The decision of the Madras High Court referred to in the above passage is re- 
ported in Subraveti v. Gundalat, 

There is, however, no definition of the word “‘tenant” under the Act XXIV of 
1949 and the popular meaning of the word would relate to a person whose tenancy is 
subsisting. In certain other enactments, ¢.g., the Madras City Tenants Protection 
Act III of 1922, section 2 (4), the Madras Buildings Lease and Rent Control Act 





1. (1909) I-L-R. 33 Mad. 260: 19 MLJ. 732. 
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XXV of 1949, section 2 (4), and the Madras Cultivating Tenants’ Protection Act XXV 
of 1955, section 2 (a) (1), define the word tenant as including a person who continues 
in possession after the termination of the tenancy. Mr. Vaideeswaran contends that 
from the definitions contained in the enactments it is implicit that persons in occu- * 
pation after the termination of the tenancy would not be tenants and that was why 
the definitions in these enactments were specially enacted so as to include them. 
There being no such definition in Madras Act XXIV of 1949, he contends that the 
word tenant in the Madras Act XXIV of 1949 would mean only persons whose te- 
nancy is subsisting and not those whose terms had expired and continue in possession 
against the will of the landlord: such persons would only be trespassers and not te- 
nants. Reference was then made to the provisions of section 4 (2) of the Act which 
contemplate a claim for rent being made in the suit. The contention was that a 
claim for future rent is possible only against a tenant whose tenancy is subsisting and 
that in the present case there was only a claim for mesne profits on the foot of the 
defendants being trespassers. I cannot agree. The meaning of the word tenant should 
be gathered from the context having regard to the class of persons who were intended 
to be protected. Suits for ejectment would be filed only when the tenancyehas ex- 
pired or where the tenancy had been determined by one of the modes recognised in 
law (vide section 111, Transfer of Property Act, though it does not apply to agricul- 
tural leases). Ifa teancy is subsisting no question of ejectment can arise. In my 
opinion section 4 (1) of Act XXIV of 1949 would relate to suits, against persons whose 
tenancy had expired and who are liable to be evicted. The necessity for protection 
arises only in such cases. Section 4 (1) of the Act would be rendered nugatory if 
the operation of it is confined to cases where the tenancy is in force. 


Unfortunately the respondents have not engaged any advocate to appear on their 
behalf. I requested Mr. T.R. Srinivasan, a leading member of the Bar, to represent 
them as amicus curiae. Mr. Srinivasan referred me to the object and purpose of the 
Act which was intended to protect the tenants against eviction by the landlords whose 
estates were being taken over pending a comprehensive tenancy legislation by the 
State. He contended that the provisions of section 4 (1) of the Act contemplate 
a sustainable suit or action in ejectment which means that the tenancy had expired. 
I agree. The provisions of section 4 (1) of the Act should apply to a case where the 
tenancy had expired as otherwise the object and effect of the legislation would be 
frustrated. But the present case cannot be disposed of on that finding. The defen- 
dants had already denied the title of the landlord. Even in their written statements 
they have categorically set up title to kudivaram interest in themselves. That means 
they have set up title against the landlord in regard to a substantial portion of the 
property, namely, the kudivaram interest. An assertion of title to the kudivaram 
right would mean a clear denial of the landlord’s title in regard to that interest. It is 
true that a mere setting up of permanent tenancy by a periodical tenant may not in 
certain circumstances amount to a disclaimer of the Jandlord’s title. A kudivaram 
right is not a case of mere permanent tenancy. It is something more amounting to 
an interest in the land, transferable and heritable. In cases where compensation is 
given in respect of a land acquired by the Government compensation is given to the 
owner of the kudivaram on the basis of his having a share in the property. Under 
Madras Act XXVI of 1948 the owner of the kudivaram would obtain a patta direct 
from the Government and the landlord would not get a right to it or compensation 
for it. If therefore any tenant of a private land sets up a title to the kudivaram in 
himself or in persons other than the landlord, it would amount to a clear denial of the 
title of the landlord. 

In Halsbury’s Laws of England, Vol. 20 (2nd edn.), Article 281 states that : 


“ There is implied in every lease a condition that the lessee shall not do an that may re 
judice the title of the lessor ; and that if this is cone the lessor may re-enter for Ea, of this implied 

condition. In the case of a tenancy from year , either in writing or verbal, the effect of such 
denial of title is that the tenancy may be fonhwith etermined by the landlord without notice to quit.” 


In the Note (m) to that Article it is stated :— 


“ Similarly where in proceedings between himself and the lessor the lessee either as plaintiff 
or defendant sets up an adverse title in himself a case of forfeiture arises 
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In the Law of Landlord and Tenant by Foa (6th Edn.), at page 711, it is stated : 

“A tenancy may determine by forfeiture either by express stipulation between the parties or by 
act of law. The loss of the tenant’s interest by breach of condition or by the operation of the proviso 
for re-entry on breach of a covenant (i.e, by ress stipulation) has already been considered. 
Tn addition to this if he sets up a title hostile to that of his landlord or even merely assist, another person 
to do so he likewise incurs forfeiture (by act of law) as if he delivers up possession of the premises and 
leases to another person with the intention of enabling hım not to hold under the lease but to set 
“up such a title”. 
fai In Woodfall on Landlord and Tenant (25th Edn.), at 1072, it is stated as 

ollows :— 

“A disclaimer by a tenant from year to year of the title of his landlord or of the person for the 
time being entitled to the immediate reversion as assignee, etc., of the landlord will operate as a waiver 
by the tenant of the usual notice to quit and will in effect determine the tenancy at the election of the 
landlord or other person so entitled Pr a notice to quit is only requisite where a tenancy 1s admitted 
on both sides, and if a defendant denies the tenancy there can be no necessity to end that which he 
says has no existence.” b 
That is to say by the denial of the title of the landlord the tenant renounces his charac- 
ter as such tenant and tbereby incurs a forfeiture of the tenancy. In case the land- 
lord elects to take advantage of the disclaimer, the tenancy comes to an end because 
the tenant says that he was not a tenant by repudiation of the title of the landlord 
and the landlord says that he does not want the tenant and re-enters on the property. 
Essentially a tenant is a person who holds under a landlord and if that relationship is. 
repudiated and the landlord also elects to enforce the forfeiture, that relationship 
would come to an end. The tenant could not be termed as such as there is no relation- 
ship of landlord and tenant subsisting. ‘This is exactly what happened in the present 
case. The tenants repudiated the title of the landlord earlier and in the suit and the 
landlord elected to take advantage of the denial of his title. The result of this denial of 
title and election to forfeit the lease is that the tenants are no longer tenants but tres- 
passers. In Namdeo Lokman Lodhi v. Narmada Bat}, the Supreme Court held that in 
respect of a lease to which the Transfer of Property Act did not apply forfeiture is 
incurred when there is a disclaimer of title or there is non-payment of rent. Any 
subsequent act of the landlord electing to take advantage of a forfeiture is not a condi- 
tion precedent to the right of action for ejectment. The bringing by a landlord of a 
suit for ejectment is simply a mode of manifesting his election. It has been held in 
Narasimha v. Achiah®, that provision as to written notice contained in section 111 (g) 
of the Transfer of Property Act in regard to forfeiture by reason of denial of title would 
not apply to an agricultural lease and that no written notice by the landlord is neces- 
sary for taking advantage of the forfeiture incurred by the tenant. In the present case 
we are not concerned with the question as to whether the defendants had made out 
their claim for occupancy rights. That is a matter which has got to be decided in the 
suit, and if it is decided in favour of the defendant the plaint will have to be returned 
for presentation to the proper Court. As stated already it is assumed for the purposes 
that the lands are the pannai lands of the plaintiff and the defendants are yearly 
tenants. The position then is that the defendants have denied their tenancy and the 
plaintiff has elected on such a denial to bring a suit for ejectment which they are 
entitled to under the law. In the absence of any definition in the Madras Act (XXIV 
of 1949) of the word tenant so as to include a person who has incurred forfeiture of 
tenancy, I would hold that the defendants are not tenants as the tenancy has been 
put an end to by reason of the cessation of relationship of landlord and tenant. 

As I stated already if the case had been merely one where the tenant was sought 
to be ejected by reason of efflux of time the provisions of Act (XXIV of 1949) would 
apply. But as the case is one where the tenancy has been extinguished by forfeiture 
the provisions of the Act cannot be so construed as to revive or resurrect what is dead. 
and gone. In this connection I may refer by way of illustration to two other modes 
of the determination of a lease, viz., (1) surrender ; (2) where the interest of the lessor 
itself had terminated. In both these cases, it cannot be held that the tenant would 
have a right to continue in possession as a tenant. In all these cases, i.¢., forfeiture, 


1009 (8.C.) 
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surrender and the like of the landlord coming to an end the tenancy ceases and in 
my opinion the provisions of Madras Act (XXIV of 1949) as extended to later 
years would not apply. There is nothing in the Act to warrant the extension of its 
benefit to such cases. In this view I am of the opinion that the orders of the lower 
Court granting a stay of the suit cannot be sustained. The orders of the lower Court 
are therefore set aside. The lower Court should proceed with the trial of the suits 
and if it is proved that the lands are ryoti lands and that the defendants have 
occupancy rights the plaints should be returned for presentation to the lower Court. 


: If however it is held that the suit lands are pannai lands, it should hear the suits 
on all the issues and dispose it of in the light of its finding. The lower Court should 
also give appropriate directions as to any rent that might have been deposited in 
pursuance of the order under revision. The C.R.Ps. are allowed with costs. One 
advocate’s fee to be distributed between the Respondents in various C.R. Ps. 


I must express my thanks to Mr. T. R. Srinivasan for the very able way in which 
he assisted the Court by conducting the case on behalf of the Respondents. 


R.M. SSS Petitior’s allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mr. Justiog RAMAGHANDRA IYER. 
G.J. Coelho ..  Petitioner* 


U, 


The State of Madras represented by the Agricultural Income- 
tax Officer, Gudalur .. Respondent. 

Madras Agricultural Income-tax Act (V of 1955), section 5 (e) and (k)—Applicability—Permissible 
Solin tals bad on money barad fr Ganaa leaks iP pay sible deduction. 

The nature of the loan and the interest paid thereon contemplated under section 5 (4) of the 
Madras Agricultural Income-tax Act, 1955, is that the borrowed amount should have been actually 
spent on the land, viz., for any agricul or horticultural purposes or any purpose subservient thereto. 
An expenditure for the purpose of purchasing the land itself is not an expenditure ‘on the land’ within 
the scope of that sub-section. A Joan borrowed for the purpose of purchasing the land, though of a 
capital nature, the interest paid on the said loan in the year of account is not of a capital nature. A 
payment of interest on a loan incurred for the acquisition of land, which 1s the source of taxable income 
under the Act, will satisfy the requirements of section 5 (¢) of the Act and will constitute a permissible 


deduction under that sub-section as expenses laid out or expended wholly and exclusively for the pu- 
pose of the land. 


Petition under section 54 (1) of the Madras Plantations Agricultural Income-tax 
Act, 1955, praying the High Court to revise the order of the Madras Plantations 
Agricultural Income-tax Appellte Tribunal, Madras, dated 11th February, 1957 
and passed in Appellate Tribunal Appeal, No. 40 of 1956 preferred against the Order 
of the Assistant Comrnissioner of Agricultural Income-tax, Ootacamund, in A.I.T.A. 
No. 47 of 1956-57 against Assessment Order, dated 7th June, 1956,in G.I.R. No. 
I-C/55-56 on the file of the Agricultural Income-tax Officer, Gudalur. 


R. Rajagopala Ayyar, for Petitioner. 


G. Ramanujam for the Government Pleader (K. Veeraswami) on behalf of the 
Respondent. 7 


The Order of the Court was made by 


Rajagopalan, 7.—Under the provisions of the Madras Agricultural Income-tax . 
Act (V of 1955) the petitioner was assessed to tax in the assessment year 1955-56 
on his agricultural income from his plantation known as the Silver Cloud Estate, in 
the “previous year” ending with goth June, 1954. The petitioner purchased that estate 
in 1950 for Rs. 3,10,000, to pay which he had to borrow Rs. 2,90,000 from two séts 
of creditors. In the year of account the petitioner paid those creditors a sum of 
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Rs. 22,628-9-8 as interest on those loans, and he claimed that the whole of that pay- 
ment should be deducted before his assessable income was computed. The Depart- 
ment held that the petitioner was entitled only to the relief for which section 5 (k) of 
Act V of 1955 provided and deducted a sum of Rs. 1,570-10-7.. The petitioner 
appealed to the Tribunal. The Tribunal rejected his contention, that he was enti- 
tled to have the whole amount deducted under section 5 (e) of the Act. It was the- 
correctness of that decision that the petitioner challenged in this petition presented 
under section 54 (1) of the Act. 


The relevant statutory provisions in section 5 of Act V of 1955 are: 


ee agricultural income of a person shall be computed after making the following deductions 
namely :— 3 


* * * * 
(e) Any expenses incurred in the previous year (not being in the nature of capital expenditure 
qr personal expenses of the assessee) laid out or expended wholly and exclusively for the purpose of the 


3 


° 
* * + * 


(k) any interest paid in the previous year on any amount borrowed and actually spent on the 
land from which the agncultural income is derived ; 7 5 


i Provided that the need for borrowing was genuine having due regard to the assets of the assessee 
at the ume 5 


Provided further that the interest allowed under this clause shall be limited to nine per cent. 
on an amount_equivalent to twenty-five per cent. of the agricultural income from the land in that 
year.” 


What the petitioner paid to his creditors in the year of account was interest on the 
amount borrowed for the purchase of the land, on the income from which he was 
liable to be assessed to tax. When the principal amount borrowed in 1950 and 1951 
was expended for the purchase of the land, the estate, that was an expenditure of a 
capital nature. That may have no direct bearing on the question, whether the 
amount expended as interest in the year of account falls within the scope of section 5 
(k) of the Act. Independent of the capital nature of the expenditure incurred when 
the estate was purchased by the petitioner, weare clearly of opinion that the payment 
of interest charges in the year of account did not fall within the scope of section 5 (k). 
What section 5 (k) requires is that the borrowed amount should have been actually spent 
on the land. When the petitioner used the money he had borrowed for the purchase of 
the land itself, it is difficult to look upon it as an expenditure on the land within the 
scope of section 5 (k). No portion of that borrowed money was spent on the land 
itself, for example for any agricultural or horticultural purposes or any purpose 
subservient thereto. The expenditure for the purchase of the land is not in our 
opinion, an expenditure on the land, as we understand the scope of that expression 
in section 5 ($) of Act V of 1955. 


The petitioner’s claim has been all along that the deduction he claimed fell with- 
in the scope of section 5 (e) of the Act. That the expenditure was incurred in the 
year of account was never in dispute. That expenditure in the year of account was 
not of a capital nature. Though the expenditure of the amount borrowed for the 
purchase of the land was of a capital nature, the payment of interest in the year of 
account on the amount so borrowed and spent did not constitute an expenditure of a 
capital nature, and we have no hesitation in rejecting the contention of the learned 
Government Pleader that the payment of interest charges under such circumstances 
would partake of the same character as the expenditure of the principal amount 
borrowed, that is, that the expenditure incurred when the interest was paid was also 
of a capital nature. Such expenditure did not obviously constitute the personal 
expenses of the assessee, the petitioner. What the petitioner has still to establish to 
bring his claim within the scope of section 5 (e) of the Act is that the expenditure was 
incurred or laid out wholly and exclusively for the purpose of the land. 
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The Tribunal held that that test was not satisfied. The Tribunal recorded : 


“Tt is not ible to agree with the contention that interest paid in the year of account towards- 
a loan borro by the proprietor for the purpose of acquisition of the estate will fall within the cate- 
gory of ‘ expenditure wholly and exclusively laid out for the purpose of the plantation’. The imme- 
iate object of the expenditure (¢.¢.,) payment of interest is to liquidate a personal lability of the- 
proprietor as a debtor. That after such borrowing the debtor it as sale price and acquired the 
estate, cannot make the payment of interest an ‘ expenditure wholly and exclusively laid out for the 
purpose of the plantation.’ The language of the various sub-divisions of section 5 of the Act referring 
to the various items of permissible deductions must have a direct and proximate connection. Here, 
the proximate connection of the payment is with a personal loan and not with plantation........I 
hold that the claim has been rightly rejected.” 


We are unable to accept as correct that, where a personal liability was also discharged 
by a payment, it can never constitute expenditure incurred wholly and exclusively 
for the purpose of the land. Section 5 (e) of the Act would be robbed of much of its 
content if such a narrow view is taken, because in most cases, and not only in cases 
of payment of interest, there will always be also a personal liability which is discharged 
by the payment. A 


Section 5 (e) of that Act, of course, does not in express terms provide for interest 
charges. If the express provision made for deducting interest charges in section 5 
(k) of the Act were to apply, then obviously the application of section 5 (e) would be 
excluded even if all the statutory requirements of section 5 (e) are satisfied, on the 
short ground that an express statutory provision of special application like section 5 
(k) excludes the operation of another like section 5 (¢) which is general in its scope. 
We have already held that section 5 (k) of the Act does not apply to the expenditure 
incurred by the petitioner. Whether the claim falls within the scope of section 5 (e) 
is therefore independent of any possible application of section 5 (k) of the Act. 


Provision for deduction of interest charges incurred by an assessee in computing 
his net or assessable income is familiar enough in the Indian Income-tax Act. Express. 
provision for such deduction has been made in the Proviso to section 8 (income from 
securities), section g (iv) (inclome from property) and section 10 (2) (iii) (income from. 
business) of the Income-tax Act. No such express provision is made in section 12 
of that Act for computing the income from other sources. But what section 12 (2) 
of the Income-tax Act permits is a deduction of any expenditure not being in the- 
nature of a capital expenditure incurred solely for the purpose of earning income, 
profits and gains. 


We are leaving out of account the cases decided under the English Income-tax 
Act, where the Statutory Provisions for the allowance and express provisions for dis-- 
allowance of interest charges are different ; the scheme is quite different from that 
which underlies the Indian Income-tax Act. 


_. In Eastern Investments, Lid. v. Commissioner for Income-tax’, the Supreme Court 
laid down at page 598: 


“ The following principles are relevant : 


Fi (6) Tt is not necessary to show that the expenditure was a profitable one or that in fact any- 
profit was carned................ 


(c) It is enough to show that the money was expended not of necessity and with a view to a 
direct and immediate benefit to the trade voluntarily and on the ground of commercial expediency, 
and in order, indirectly to facilitate the carrying on of the business.’ 


: (d) Beyond that no hard and fast rule can be laid down to explain what is meant by the 
word ‘solely’.”” 





4 
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At page 6o1 the learned Judges observed : 


“ This being an investment company, if it borrowed money and utilised the same for investments 
‘on which it earned income, the interest paid by it on the loans will clearly be permissible deduction 
under section 12 (2) of the Income-tax Act.” $ 


The statutory requirements of section 5 (e) of Act V of 1955 are more analogous 
to those of section 10 (2) (xv) than those of section 12 (2) or the Income-tax Act. 
What section 5 (e) of Act V of 1955 requires is that the expenditure should be laid 
out wholly and exclusively for the purpose of the land. Section 10 (2) (xv) of the 
Income-tax Act requires the expenditure to be laid out wholly and exclusively for the 
purpose of the business. ‘Laid out or expended for the purpése of the business’ is 
obviously of greater amplitude than ‘expended for purposes of earning the income 
which it is necessary to establish to permit a deduction under section 12 (2) of the 
Income-tax Act. The decision in Eastern Investments, Ltd. v. Commissioner of Income-tax?, 
makes it clear that the payment of interest on a loan contracted for investment is an 
expenditure for purposes of earning income from that investment. The loan would 
obviously satisfy the test, that it had been expended for purposes of the investment had 
that been the statutory test. In Newton Studios Lid. v. Commissioner of Income-tax? this 
‘Court held that the principles laid down by the Supreme Court in Eastern Investments 
Lid. v. Commisstoner of Income-iax1, would apply with equal force to cases that fall within 
the scope of section 10 (2) (xv) of the Income-tax Act. Extending the principle laid 
down by the Supreme Court in Eastern Investments Lid. v. Commissioner of Income-tax} 
to the interpretation of the language of section 10 (2) (xv) of the Income-tax Act, it 
seems clear to us that, if a loan was contracted and expended for purposes of the busi- 
ness, for example, for acquiring it, then the payment of the interest would be an 
expenditure for purpose’ of the business. It will not however fall within the scope 
of section 10 (2)(xv) of the Income-tax Act as it stands, because specific provicion has 

made for such deduction in section 10 (2) (xv) which excludes expressly deductions 
for which provision has already been made in any of the other clauses of section 10 (2) 
of the Income-tax Act. In other words, but for section 10 (2) (iit) there should be no 
difficulty in holding thatsuch an expendiure satisfied the test of ‘having been laid out 
for purposes of the business’. It would satisfy even the narrower test, as pointed out 
by the Supreme Court in the Eastern Investments Ltd. v. Commissioner of Income-tax}, 
that it had been expended for purposes of earning income from the business. If that 
principle is extended and applied to the interpretation of section 5 (e) of Madras Act 
V of 1955, the payment of interest on a loan expended for the acquisition of the land, 
which is the source of taxable income, will satisfy the requirement of section 5 (e). It 
will be an expenditure for purposes of the land within the scope of section 5 (¢) of 
Act V of 1955. 


If it is expenditure incurred for purposes of the land within the meaning of sec- 
tion 5 (¢) of Act V of 1955, there should be no difficulty in holding further that that 
expenditure was incurred wholly and exclusively for the purposes of the land. We 
have already pointed out that the facts, that the petitioner as a borrower was under 
a personal liability to repay the loan, and that the payment of interest in the year of 
account was also in discharge of that personal liability, made no difference. The 
personal liability for the loan had itself been incurred for purposes of land, that is for 
the purpose of acquiring land and the income it was expected to yield. The learned 
Government Pleader referred to the observations of Stone, G.J., in Metro Theatre _ 
Bombay Lid. v. Commissioner of Income-tax*. Dealing with section 10 (2) (xii) of the 
Income-tax Act as it stood then (it corresponds to section 10 (2)(xv) of the present 
Income-tax Act) the learned Chief Justice observed : 


“Tn my judgment this interest payment on unpaid instalments cannot be stated to be wholly or 
exclusively a payment for purposes of such business. No doubt the payment of interest on the arrears 
of the purchase price of this leasehold interest in which the business is carried on may be said to be 
t— 

1. I.L.R. (1952) 2 Cal. 1225: (1951) S.G.J. 378. 
420 :"195t S.C.R. 594. A 
2. (1955) 2 MET 514: (1955) 28 I.T.R. 
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for purposes of the business. But it is not wholly and exclusively for purposes of the business. For 
example if the cinema business had to be closed down, the appellant would still have to make this 
payment unless he was prepared to have the license forfeited.” 

These observations were really in the nature of obiter. Besides, there is obviously a 
difference between the unpaid instalments the learned Chief Justice had to consider 
in that case and a loan contracted to provide the capital for investment in business, or 
as in this case for the purchase of the land, the income yielding investment. With all 
respect to the learned Chief Justice we are unable to agree with the implied principle, 
that though the payment of interest would satisfy the test that it had been incurred 
for purposes of the business, it would not satisfy the further test, that it must have 
been incurred wholly and exclusively for that business. If, for example the petitioner 
were to sell the land in this case, the liability to pay the loan and the interest thereon 
would still be there. But the petitioner cannot claim any allowance for that expen- 
diture under section 5 (e) of the Act, not because it was his personal liability that was 
diminished by that payment, but because after such a sale there will be no gross in- 
come from the land from which the allowance could be deducted. So long as the 
source of income to acquire which the loan had been expended stood, such an 
expenditure would be wholly and exclusively for purposes of that source of income, 
and the payment of interest thereafter would also be an expenditure incurred wholly 
and exclusively for that purpose, that is, the purpose of the land, within the scope 
of section 5 (e) of the Act. 


We are clearly of opinion that the deduction claimed by the assessee fell within 
the scope of section 5(¢) of the Act and that the whole of Rs.22,628-9-8 and not merely 
Rs. 1,570-10-7 should have been deducted from his assessable income. The order of 
assessment will be revised accordingly. 


The Petitioner will be entitled to his costs. Counsel’s fee Rs. r00. 
R.M. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA. 
IYER. 


S.V.R.B.K.R. Gopalan 


THE MADRAS LAW JOURNAL REPORTS, [1960 


e. Petitioner* 
v. 


The Estates Abolition Tribunal, Vellore and another »» Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari Act (XXVI j 1948), section 13 (b) (iti)—- 
Applicabıluy and scope—Tank-bed—Cultivation by inamdar long prior to 1st July, 1945 owing to inclusion of 
lands in ayacut of Gauvery-Mettur project—Absence of order of District Collector under section 20-A, Estates 
Land Act as amended in 1935—Effect—Right of tnamdar to ryotwari patta—Madras Estates Land Act (I of 
1g08), section 3 (16) (a)—Scope of. 


Section 13 (6) (iii) of Madras Act (XX VI of 1948,) excludes from the category of lands, in respect of 
which the Inamdar (landholder) would be entitled to a ryotwarı patta, lands of the description speci~ 
fied in section 3 (16) (a) of the Madras Estates Land Act, namely tank-beds, although the tank is not 
in factual existence, and had been abandoned as such on account of the inclusion of the lands of the 
Inam in the Cauvery-Mettur Project. 


A tank bed denotes an area which is intended to hold water for the irrigation of the lands under 
its ayacut. It is not necessary, however, that the entire area should always be actually under water. 
The land would not lose its character as a tank-bed merely because cultivation has been carried 
ithe landholder. When at the date of the commencement of the Estates Land Act an urigation t: 
existed in an estate, the tank would contmue to be a tank-bed notwithstanding the cultivation thereof 
by the landholder. Such cultivation is allowed by reason of the right of the proprietor over the 
property (without prejudice to the rights, if any, of the ryots), and not because the land gets converted. 
into a ryoti or private land. The existence of a pioprietary 1ight in the tank which enabled the 
landholder to cultivate the tank-bed land is, by itself, of no umportance for the purpose of determining 
the scope of the statutory rights which would be claimed under section 13 (b) (iii) of Madras Act 
(XXVI of 1948). Prior to 1934 what wasatank-bed on the date when Madras Aet (I of 
1908) came mto force contmued as tank-bed land. Section 20-A, inserted in the Act 
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(1 of 1908) by the Amending Act (Madras Act va of 1935) provided for the conversion ofthe tank 
t 


beds, among other communal lands, into, ryoti-lands. could be so tonverted only by an order 


passed by the District Collector under section 20-A, and till such an order is made, the land would 
not lose its character and become ryotiland by mere non-user of the tank. Where no such order 
had been made until the date of notification of the estate under (Madras Act XXVI of 1 948 the 
land must be held to retain its character as tank-bed within the meaning of section 3 (16) (a) of the 
Estates Land Act, and would come within the scope of the lands excluded by section 13 (b) Gi) 
of the Madras Estates (Abolition and Convertion into Ryotwari) Act, 1948. 


W. P. No. 728 of 1957, approved and followed. 

Samayan Seroai v. Kadir Moideen, (1918) 51 I.C. 899, distinguished. 

Meeralli Ambalam v. Shanmugha Rajeswara Sethupathi, (1933) 66 M.L.J. 8: LLR. 
Mad. 593, Ramaswami Gounder v. Ramaswami Gounder, (1942) 2 Vie 595: RA) Mad. Poi 
Balsan v. Venkatadri Appa Rao, (1917) 47 I.C. 594 and Narayanaswamı v. Kamanna, (1919) 51 I.C. 318, 
r on. 

Petition, under Article 226 of the Constitution of India, praying that in the cir-. 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in A.S. No. 130 of 1955 dated 
25th Mays 1956, on the file of the Estates Abolition Tribunal, Vellore, and quash the 
order therein. 


V. Vedantachari for M. Ranganatha Sastri and S. Bhaskaran, for the Petitioner. 


T. Ramakrishuan, for Additional Government Pleader (M. M. Ismail) on behalf 
of the Respondents. z 


The Order of the Court was delivered by 


Ramachandra Iyer, F.—.—This is a petition under'Article 226 of the Constitution 
for the issue of a writ of certiorari or any other appropriate writ to call for the records 
in A.S. No. 130 of 1955, on the file of the Estates Abolition Tribunal, Vellore, and to. 
quash the order therein. 


The Inam village of Vikramam in the Tanjore District was notified by the Govern- 
ment under the provisions of Madras Act XXVI of 1948; the estate was taken over by 
the Government on 1st October, 1951. The petitioner, who had purchased the share 
of one of the erstwhile inamdars, filed an application, under section 19 of the Act, 
before the Assistant Settlement Officer, for the grant of ryotwari patta in respect of 
52 items of land in the village. The Officer granted him patta for 46 items, but declined 
to do so for the remaining six. From the order of the officer, there was an appeal by 
the petitioner to the respondent, the Estates Abolition Tribunal, Vellore, in respect 
of two of the items, namely, items 48 and 49. Those items are situated in S. No. 213/2, 
and are 2.24 and o. 42 acres respectively in extent. The Tribunal, accepting the 
view of the Assistant Settlement Officer held that, as S. No. 213/2 was classified, 
as part of tank poromboke, the petitioner would not be entitled to a ryotwari patta in 
respect of the two items. The legality of the order of the Tribunal is sought to be 
challenged in this petition. 


It is now admitted that the lands covered by S. No. 213 of which the items now 
in controversy form part, originally constituted the bed of a tank which was an irriga- 
tion source for the lands in the village. It is also admitted that the tank existed be- 
fore and after the coming into force of the Madras Estates Land Act (I of 1908). 
The Record of Rights relating to the village Vikramam, which was prepared in 
1934, designates the land as tank poromboke. But the tank ceased to have any utility 
as an irrigation source after the introduction of Qauyeri Mettur Project. Thereafter, 
the irrigation of the lands under the ayacut of the tank was provided for by the irri- 
gation channels constructed under the project. The ayacut of the tank was trans- 
ferred to that under the project. The tank, in course of time, appears to have become 
silted up. The inamdar began cultivating the tank-bed lands : those lands were also. 
included in the ayacut of the Cauveri Mettur Project. It is stated on behalf of the 
petitioner that there was continuous cultivation by his predecessors-in-title of the 
lands siace at least from 1944. There is evidence to show that theinamdar dealt 
with the properties since then as iruwaram lands belonging to him. 


~ 


s84 THE MADRAS LAW JOURNAL REPORTS. , [1960 


Before the Tribunal, contentions were raised as to the correctness of the entry 
in the Record of Rights relating to the lands now in controversy. Those contentions 
were, however overruled. , As we stated already, it is now conceded that the lands 
which form the subject-matter of this petition formed the bed of an irrigation tank. 

Mr. V. Vedantachariar, the learned advocate for the petitioner contended that, 
whatever might be the entry in the Record of Rights, the tank factually ceased to be 
such long prior to the date of the notification under Act XXVI.of 1948; and that, 
the bed thereof being cultivable land, and in fact cultivated since at least from 1944, 
-should be treated as a land coming within section 13 (b) (iii) of the Act. It is con- 
ceded that the land could not be treated as private land. But the basis of theclaim is 
not that the land became a private land at any time, but that when the tank bed was 
abandoned for the purposes of a tank, it became a ryoti land, and that in the present 
-case no ryot having been let into possession, the Inamdar would be entitled to a ryot- 
-wari patta under the aforesaid provision, he having continuously cultivated from a 
time anterior to ist July, 1945. Section 13 (b) (iii) runs: 

“ All lands (not being (i) lanka lands, (ii) lands of description specified in section 3, clause (16) 
sub-clause (a), (b), and (e) of the Estates Land Act, or (iii) forest lands) which have been abandoned 
or relinquished by a ryot, or which have never been in the occupation of a ryot, provided that the 
Jandholder has cultivated such lands himself, by his own servants or by hired labour, with his own or 
hired stock, in the ordinary course of husbandry, from the 1st day of July, 1945 and has been in direct 
and continuous possession of such lands from that date”. 

This provieion excludes the lands coming under section 3 (16) of the Estates Land 
„Act, which aruns thus: 

“t Ryoti land ’ means cultivable land in an estate other than private land but does not include 

(a) beds and bunds of tanks and of supply, drainage surplus or irrigation channel ”. 
Prima facie, therefore, the landholder would not be entitled to patta in respect of a 
tank-bed land. But it is contended on behalf of the petitioner that, inorder to dis- 
entitle the Jandholder to the benefits of section 13 (b)(ii) of the Act, the tank should 
be in factual existence, and that an abandoned tank would not come within the terms 
-of section 3 (16) (a) set out above. It is further contended that, in order to constitute 
a tank-bed, the area in controversy should be covered with water, and that, where-a 
tank which was an irrigation source at one time was abandoned by reason of other 
-sources of irrigation coming into existence, the tank-bed would properly become the 
property of the landholder. 

Reliance was placed, in this connection, upon the decision in Samayan Servai v. 
Kadir Molden}. In that case an irrigation tank in an estate was abandoned by 
reason of irrigation facilities being provided by the Periyar scheme. The bed of the 
tank was utilised by the owner of the Estates for his own purposes. The ryots of the 
village disputed the right of the landholder to divert the bed of the tank to purposes 
.other than those, for which it was originally intended, namely, as a source of irriga- 
-tion for the lands under its ayacut. It was held that, while the zamindar would have 
no power to do away with the tank, in the maintenance of which a large number of 
-ryots would be interested, there was no such duty where the system of irrigation 
under the tank was rendered unnecessary by new irrigation facilities which provided 
the accustomed supply of water from the new source, and that the landholder 
-would be under no obligation to maintain the old system. Napier, J., observed at 
-page 903 : 
ne? i 2 therefore, of opinion that the enjoyment of the tank-bed to the extent of the utilisation 
. of water stored in it, is a right which only exists as long as it is the duty of the zamindar to preserve 
such a tank and that where he is in a position to give all proper water facilities from the tank without 
such storage, he is under no obligation to maintain the old system ”. 

Where, therefore, the maintenance of a tank was unnecessary by reason of the ryots 
under its ayacut getting their accustomed supply of water from other sources, and no 
damage was caused to them by the tank-bed being used for cultivation or for pur- 
poses other than that of storage water, the landholder was held to be under no obliga- 
tion to preserve the tank for the storage of water. The decision in that case was con- 
cerned with the liability of the zamindar to maintain the irrigation source even after 
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t 
the introduction of another and an efficient source.: The question, whether the 
original tank-bed would cease to be such and become a ryoti land, was not, however, 
considered in that case. ‘ 


A, tank-bed denotes an area which is intended to hold water for the irrigation of 
the lands under its ayacut. It is not necessary, however, that the entire area should 
always .be actually under water. Except in cases where the ryots“are proved to 
have certain-rights in the beds of tanks situate in an estate, the normal rule is that 
the tank belongs to the proprietor, subject to his obligation to maintain the tank as an 
irrigation source. Where the landholder is the proprietor of a tank, it would always 
be open to him to cultivate such portions of the tank-bed, in which there is no water. 
In Balusamy v. Venkatadri Appa Rao}, a bench of this Court held that, in order to consti- 
tute a tank-bed within the meaning of section 3 (16) (a) of the Estates Land Act, it 
was not necessary that the bed should be under water, that the term ‘tank-bed’ 
would include lands which were capable of being cultivated when the tank had be- 
come dry or when there was no water therein and that the tank-bed lands cultivated 
by the landholders were neither private landsnor ryotilands. In Narayanaswami v. 
Kamannt?, a tank in an estate was abandoned long prior to the coming into force of the 
Madras Estates Land Act. A question arose whether the ryot acquired occupancy 
right in respect of it. It was held that the land, which was a tank bed, would not be 
ryoti land and a suit to eject a tenant from such land would be cognizable by a civil 
Court. The learned Judges further held that section 3 (16) of the Madras Estates 
Land Act would apply only to those tank-beds which had not lost their character as 
tank-bed on the date when the Madras Estates Land Act came into force. In 
Meeralli Ambalam v. Shanmugha Rajeswara Sethupathi’, certain plots of lands in a por- 
tion of the tank-bed situate in an estate were submerged in normal times after the 
rainy season. But they were brought under cultivation in other seasons of the year. 
It was held that the lands did not cease to be a tank-bed, because cultivation was 
carried on in certain seasons. Venkatasubba Rao, J., observed at page 341 : 

“ The definition of “ ryoti land ” excludes in terms tank-beds.......... A certain land is either 
ryoti or tank-bed and unless it ceases to possess the character of a tank-bed, it cannot be ryoti ”. 
The decision was rendered prior to the amendment of the Madras Estates Land Act 
in 1934, which introduced section 20-A. That the principle of the cases which we 
have cited above would hold good even after the amendment is made clear by the 
the decision in Ramaswam Gounder v. Ramaswami Gounder*, It was held in the latter 
case, that, where the proprietary rights of the landholders of an estate in the tank-beds 
were unaffected by custom, the ryots of the village would have no interest in the 
land apart from the right to use the water therein for the purpose of cultivating their 
holdings, and that the landholder would be entitled to cultivate such parts of the 
bed of the tank as become exposed when the water receded in the dry season, provid- 
ed that the cultivation did not prevent the water spreading when the rains came. 
The result of the decision is that it would be open to the proprietor to cultivate the , 
tank-bed in cases where there was no customary right in the ryots prohibiting such 
cultivation, and that the right of the latter was only a right to secure the proper 
maintenance on the part of the landholder of the tanks so as to afford the accustomed 
supply of water for their holding. Therefore, when at the date of commencement of 
the Estates Land Act an irrigation tank in the estate existed, the tank-bed would 
continue as a tank-bed thereafter, notwithstanding the cultivation thereof by the 
landholder. Such cultivation is allowed by reason of the right of the proprietor 
over the property (without prejudice to the rights if any of the ryots), and not be- 
cause that the land gets converted into a ryoti or private land thereby. The existence 
of a proprietary right in the tank, which enabled the landholder to cultivate tank-bed 
lands, is by itself of no importance for the purpose of determining the scope of the 
statutory rights which will be claimed under section 13 of Act XXVI of 1948. Prior to 
1934 what was a tank-bed on the date Act I of 1908 came into force continued as a 


a. (1917) 47 I.C. 594. 593- 
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: 
tank-bed land. Section 20-A of the Estates Land Act, which was introduced into 
the main Act by Madras Act VIII of 1935, provided for the conversion of the tank- 
bed among other communal lands into ryoti lands. That section, so far as it is 
necessary for the present case, runs : ae . 
“20-A. (1) Subject to such rules as the Provincial Government may prescribe in this behalf, 

the District Collector may on the application of the landholder a ryot or any other person interested—~ 

a) declare that any land or any portion of any land which is set apart for any of the UFPOses. 
eeit to in sub-clauses (a) and (b) of clause (16) of section g is no longer required for its Original 
purposes ; and (b) by order in writing direct— 

(i) that any such land or portion in respect of which such declaration is made, be used for 
any other specified communal purpose ; or 


(ii) if such land or portion is not required for any communal purpose, thatit be converted into 
a ryotwari land or landhoider’s ryoti land according to the reversionary rights in such land vest under 
the terms express or implied, of the sanad, title-deed or other grant in the Crown or m the landholder.’” 


On its terms the provisions of the section would apply to all cases where there was a 
tank on the date when the Madras Estates Land Act came into force. Once, there- 
fore, there was a tank on that date, the tank-bed land could be converted int} a land 
of different character only under an order passed by the Collector under the provi- 
sions of section 20-A and till such an order was made, the land would not lose its 
original character as a land reserved for communal purposes. So long as there was 
no order by the District Collector under section 20-A it must be held that a mere 
non-user of the tank, which existed on the date when the Estates Land Act came into 
force, could not makeits bed a ryoti land, although the landholder, as proprietor, 
might have certain rights for the cultivation of its bed so long as he continued to be 
the holder of that estate. In the present case, till the date when the notification was. 
made, there had been no order of the Collector under the provisions of section 20-A 
converting what was tank-bed land into a land of any other category. It follows 
that, on the date when the Act came into force, S. No. 213 retained its character 
as a tank-bed within the meaning of section 3 (16) (a) of the Estates Land Act: it 
therefore came within the scope of what was excluded by section 13 (b) (iii) of Act 
(XXVI of 1948). 


It was next contended by the learned Advocate for the petitioner that, as the 
lands though tank-bed in origin, had been included in the Cauvery-Mettur Project 
.ayacut, it should be held that there had been an order of the Collector under section 
20-A of the Estates Land Act, as, according to the petitioner an order of inclusion 
under the Cauvery-Mettur Project ayacut would be tantamount to an order under 
section 20-A. Section 20-A is a statutory provision. Rules have also been made 
by the Government under the provisions of that section for the exercise of jurisdiction 
vested in the Collector for conversion of tank-bed and other communal lands into 
ryoti or other lands. Admittedly, the procedure prescribed by the rules have not 
been followed. In our opinion, a mere grant of permission to irrigate from the 
water of the Cauvery-Mettur Project or even a recognition by the authorities of 
such irrigation and cultivation of the tank-bed lands would not amount to an order 
under section 20-A. The precise question before us arose for consideration in. 
W.P. No. 728 of 1957. Rejecting a similar contention, Rajagopala Ayyangar, J., 
observed : 


“I am unable, however, to agree in the contention that the permission to cultivate the tank- 
lands in pursuance of the Grow More Food Campaign or the inclusion of these items in ro 
Project ayacut could by themselves either inoependently or in conjunction, constitute a release from: 
the reservation under section 3 (16) (a) of the Estates Land Act, which only an order under section: 
20-A can effect. Section 20-A is a statutory provision by which the lands set apart for the purposes 
named in section 3 (16) (a) could be disannexed from that obligation.” 


We are-in complete agreement with the observations of the learned Judge. It 
follows that the order of the respondent declining to grant patta in respect of S. No.. 
213/2 is correct. The Tribunal has, however, made a recommendation to the 
Government that, in case it decides to give away the lands on patta, the claim.of the 
petitioner should be duly considered by the authorities, in view of long enjoyment 


r 


1 
II] GOPAL CHETTIAR v. COMMISSIONER, H.R. & C.E. (Rajagopala Ayyangar, F.). 187 


of the lands by him and his predecessors-in-title. As we pointed above, the lands 
‘have been in continuous cultivation by the landholder, and the petitioner purchased. 
the same for consideration. In the circumstances, we endorse the recommendation 
of the Tribunal. 


The rule nist is discharged. In the circumstances there will be no order as 
to costs. i 


P.R.N:. —~——  Ruls Ascharged. Petition dismissed. 


IN THE HIGH COUUT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justiazg RAJAGOPALA AYYANGAR. 


G. Gopal Chettiar ..  Petitioner* 
v 


The Gommissioner, Hindu Religious and Charitable Endow- ; 
ments (Administration) Department, Madras and others.. Respondents. 
Madias Hindu Religious and Chantable Endowments Act (XLX of 1951), section 100 (2) (m) and 
rules 1, 9 and 10—Scops—Rule g is directory—Failure to get the sanction—Leave becomes vordab 10 
—Power of veto—To be exercised within the prescribed period. 


Rule 1 framed under section 100 (2) (m) of the Madras Hindu Religious and Charitable Endow- 
ments Act (1951) requiring the trustees to effect leases by public auction is within the rule“making 
power. 


Rule g lays down that leases otherwise than by public auction shall not be resorted to except 
with the previous sanction of the Deputy Commissioner! Rule 10 gives power to the Commissioner 
to veto the leases effected by the trustees, within one month. Otherwise the lease shall be deemed to 
have been approved. 


Rules g and ro had to be read together and rule g should be read go as to effectuate the purposes 
for which it was framed. Rule g was directory and failure to obtain the Deputy Commussioner’s 
sanction only makes it voidable and that could properly be a ground upon which it could be vetoed 
by the Commissioner under rule 10. The veto has to be exercised wi the period of one month 
prescribed under rule ro. 


In this view the order of the Commissioner was held to be without jurisdiction and set aside. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records relating to the order in 
R.C. 13267: /57-Ba, dated grd July, 1957, on the file of the and Respondent herein. 
and the order of the 1st Respondent in D.Dis. No. 14996, dated 16th July, 1957 and 
to quash the same. o 


R. Gopalaswami Iyengar, for Petitioner. 

The Additional Government Pleader (M. M. Ismail) and S. Nagaraja Iyer, for 
Respondents. i 

The Court made the following 

Orprr.—This is a petition for the issue of a writ of certiorari to call for the records 
of the Commissioner, Hindu Religious and Charitable Endowments and the Deputy 
Commissioner, Tanjore and to quash their orders by which a lease granted in favour 
of the petitioner by the trustee of the Swayambunathaswami temple was' cancelled, 


It is necessary to set out a few facts to appreciate the contentions of the petitioner. 
The grd Respondent in this petition, the Pandarasannathi of the Dharmapuram 
Adhinam is the hereditary trustee of the abovesaid Swayambunathaswami temple 
at Peralam. The present petition is concerned with a lease effected by the trustee, 
of an extent of 275.96 acres of nanja and 22.28 acres of punja, in favour of the peti- 
tioner on an annual rental of 2,900 kalams of paddy, Rs. 300 in cash, 500 coconuts, 


re 
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500 coconut palm leaves, 400 bundles of straw, 5 kalams of blackgram and.5 kalams 
of green gram. The term of the lease was 5 years and the lease was‘granted on 14th 
June, 1957. Freshes were soon expected in the river and hence agricultural opera- 
tions had to be immediately commenced and the petitioner did so. But meanwhile 
by an order dated 16th July, 1957 pased by the Commissioner, the said lease has been 
directed to be cancelled and it is the validity of this cancellation that is challenged in 
this writ petition. 

Before, however, discussiong the questions involved, there is one fact that I need 
mention, that the trustee, the grd Respondent appeared through Counsel and sup- 
ported the petitioner in impugning the validity of the order of the Commissioner, for 
the reason that the lease executed by him was in the best interests of the institution, 
and that the institution would suffer grievous injury if the lease were cancelled. I 
shall now proceed to set out the statutory provisions which are relevant for the 
decision of this petition. 

Section 29 (1) of Madras Act XIX of 1951, the Hindu Religious and Charitable 
Endowments Act, enacts. . 

“ Any exchange, sale or mortgage and any lease for a term exceeding five years of any immovable 
property, belonging to, or given or endowed for the purposes of, any religious institution shall be null 
and void unless it is sanctioned by the Comm ’ssioner as being necessary or beneficial to the institution.” 
As the lease in the present case was not for a term exceeding 5 years, it wat within the 
powers of the trustee to enter into, and was not avoided for want of sanction of the 
Commissioner under section 29 (1). Section 100 of the Act enables Government to 
make rules to carry out the purposes of the Act, and in particular sub-section (2) (m) 
of that section enables rules to be made with referrence to ‘the manner in which and 
the period for which leases of properties of religious institutions shall be made’. 
Rules have been made under section 100 (2) (m) and under rule 1 of these rules, 

“all leases of lands, buildings sites and other immove ble properties and rights belonging to a 
religious institution shall be made by public auction held in the places ım which the properties are 
situate or the rights exist........ ” 

However, the Deputy Commissioner is given power to sanction a variation of the 
locus of the auction. 


In accordance with this provision the 3rd Respondent, trustee, advertised for 
the holding of a public auction of the lease of the lands now in controversy on 13th 
May, 1957, and an auction was held in pursuance of that notification in the presence 
of the Inspector of Endowments on 29th May, 1957. The highest bid fetched was 
only 2,700 kalams and as this was considered too low the bid was not accepted and a 
second. auction was advertised to be held. This was conducted on 1st June, 1957. 
But this auction did not show any appreciable increase in the highest bid, the figure 
remaining at 2,725 kalams. Not being satisfied with the bid and the offer, the 
trustee held a third auction on 6th June, 1957 also in the presence of the 
Inspector of the Board where the highest bid was for 2,750 kalams. This 
compared rather unfavourably with the rent which had been stipulated to 
be paid by the lessee for the previous 5 year period, which was 3,200 kalams. 
Unfortunately however, this previous lessee one Ramayya Odayar had defaulted 
in the payment of rent and the trustee had to take legal proceedings for the 
recovery of arrears and these suits were defended. Having regard to the 
relationship between the previous lessee and the trustee, and the manner in which the 
former had behaved in regard to the lease which he took, the trustee considered and 
in my opinion reasonably that no one connected with the former trustee should be 
permitted to take the lease for the period commencing from 1957 and this was a 
further ground upon which the trustee was not inclined to accept the highest bid of 
one Thyagaraja Pillai, who had bid at the three auctions held in the presence of the 
Inspector of the Board. ‘The last of the auctions was on 6th June, 1957, and when 
this failed to produce a proper lessee the trustee was eager to effect a lease urgently 
because the agricultural season was approaching and freshes in the river were expect- 
ed any moment. At that stage, on gth June, 1957, the petitioner made an offer to 
the trustee to take the lands on lease for the priod of 5 years at the rental of 2,900 
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kalams of paddy and payment of the other sums and delivery of the other produce, 
which I have set out earlier. The trustee considered this a proper offer and being 
satisfied that the rent stipulated was the best that could in the circumstances be 
obtained for the temple sanctioned the lease by order dated 14th June, 1957. 


Immediately the lease was sanctioned, the petitioner as stated already entered 
on the property and started cultivation operations. The trustee communicated this 
lease of the lands to the Deputy Commissioner. Meanwhile on coming to know of 
the lease having been granted to the petitioner, Thyagaraja Pillai, who was the 
unsuccessful highest bidder at the three auctions held by the trustee at which he had 
made bids of 2,700, 2,725 and 2,750 kalams per year, appears to have approached the 
Deputy Commissioner on 19th June, 1957, with a request that he might be granted the 
lease’ offering now 3,201 kalams per year. Thereafter the Deputy Commissioner 
addressed a communication to the trustee on 3rd July, 1957, informing him that the 
lease to the petitioner could not be accepted on the ground that the rental was low 
and instructing him to lease the lands otherwise than by public auction to Thyagaraja 
Pillai for 3,201 kalams after obtaining sufficient security from him. The trustee did 
not give effect to these instructions, and thereafter, the Commissioner passed an 
order on 16th July, 1957, vetoing the lease of the lands to the petitioner. By a fur- 
ther communication dated 19th July, 1957, the Deputy Commissioner directed the 
trustee to lease out these lands to a co-operative farming society of cultivating tenants 
which it is understood had not by then been formed. 


Before referring to the contentions urged on behalf of the petitioner, it would be 
necessary to set out a few of the relavant rules on which reliance has been placed on 
the one side or the other. I have already set out rule 1 of the Rules framed under 
section 100 (2) (m) of the Act under which the trustees of religious in titutions were 
directed to effect leases by public auction. The two other rules which are relevant 
in this connection are rules g and 1g. They run as fellows : 


“ Rule g (1):— Leases otherwise than by public auction, shall not be resorted to except with 
the previous sanction of the Deputy Commissioner. No extension of lease shall be granted without 
the previous sanction of the Deputy Commissioner.’ 


Rule g (2) : The Deputy Commissioner may, if it is necessary in the best interests of the institu- 
tion, dispense with the requirement of sub-rule (2) of rule 2." 


“ Rule 10: All leases stipulating an annual rental of Rs. 300 or more or its equivalent in paddy 
or other produce shall be reported to the Commissioner who shall have power to veto such leases. 
within one month from the date of receipt of the report by the Commissioner, no order vetoing or 
cancelling the lease is received, the lease shall be deemed to have been approved.” 


The first contention urged by Mr. Gopalaswami Iyengar, the learned Counsel 
for the petitioner, was that the Rules under section 100 (2) (m) were invalid ar being 
in contravention of section 29 (1) of the Act, which I have extracted earlier. The 
argument was that section 29 (1) vested in trustees an absolute right to effect leases 
of immovable property, if the term of lease was 5 years or less, and that the rules which 
sought to place re triction on this power were inconsistent with such absolute right 
and were, therefore, invalid. I feel unable to accept this argument. Section 29 (1) 
does not deal with the manner of leasing and section 100 (2) (m) which also I have 
extracted enables Government to frame Rules as regards the manner in which these 
leases shall be effected. There can be no doubt that a lease by public auction pro- 
perly advertised is normally calculated to secure the best rental for the temple, and 
in these circumstances I am unable to uphold the contention that rule 1. framed under 
section 100 (2) (m) requiring the trustees to effect sales of leare. by public auction is 
not within the rule-making power. ; 


Itwasnexturged by the learned Counsel that under the Rules a lease which would 
otherwise be voidableor be the subject of a veto by the Gommissioner would become 
confirmed unless the power of veto was exercised within the period of one month 
specified in the second sentence of rule 10. The following dates are relevant for the 
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purpose of the application of this rule. The lease in favour of the petitioner was 
sanctioned on 14th June, 1957. The trustee reported this immediately and the 
report reached the Commissioner on 16th June, 1957. The Commissioner passed the 
order now impugned on 16th July, 1957, though it is doubtful whether it was des- 
patched on the same date. From the affidavit in support of the petition it would 
appear as if it was despatched only on the 17th. But anyway even if it was despatch- 
ed on the 16th it could not have reached the trustee before the 17th but actually it is 
stated that it reached him much later. In fact in the counter-affidavit it is stated 
that 


“even if the order had reached the trustee one or two days later than the due limit of 30 days 
this circumstance cannot cure the initial infirmity in the lease which is bad in Jaw for want of the 
previous sanction of the Deputy Commissioner.” 


The question that I have to consider now is what is the effect of the lapse of 30 days 
within which the power to veto could be exercised under rule to. 


The contention urged by the learned Additional Government Pleader Was that 
rule g (1) imposed an absolute bar on leases otherwise than by public auction, and 
that such leases were, unless the previous sanction of the Deputy Commissioner had 
been obtained, ab initio void. The argument further ran that even if there was no 
cancellation the lease never took effect. On the other hand the submission of Mr. 
Gopalaswami Iyengar was thatrulesg and 10 had to beread together and rule g should 
be read so as to effectuate the purposes for which it was framed. His contention was 
that rule 9 was directory, and that the failure to obtain the Deputy Commissioner’s 
sanction only made it voidable, and that could properly be a ground upon which 
it could be vetoed by the Commissioner under rule 10. I see considerable force in 
the argument of the learned Counsel for the Petitioner, and I accept that as the 
proper construction of rule g. Any other interpretation of the same would leave the 
institution as well as the person who has taken she lands on lease in a state of uncer- 
tainty which would act detrimentally to the interests of the institution. -It could not 
be that a person who had entered into a lease in contravention of rule g—the lease 
not having been vetoed under rule 10 should be treated as a trespasser and be liable 
to mesne profits at the suit of the trustee. Nor would it be in the interests of the 
institution that it should have no ‘ight to insist upon the stipulated rental from the 
lessee in such circumstances. I hold, therefore, that rule 10 applies equally to cases 
where the terms of rule 9 have not been complied with, and that even in such cases 
the veto has to be exercised within the period of one month prescribed by rule 10. 
In this view the order of the Commissioner dated 16th July, 1957, was without 
jurisdiction and has to be set aside. 


In the view that I have taken of the proper construction of these rules it has be- 
come unnecessary to consider whether the order of the Commissioner is vitiated by 
reason of its having been passed with a view to enable the lands to be leased not by 
public auction, but to a co-operative society of cultivating tenants to be formed. 
I have already drawn aftention to the fact that the Deputy Commissioner has on 
19th July, 1957, intimated to the trustee that the lease to the petitioner was cancelled 
and that in its place he should lease these lands to a co-operative society. 


From the communication of the Deputy Commissioner it is clear that he was 
merely carrying out the directions of the Commissioner and that the impugned order 
directing the cancellation of the lease was in part at least influenced by the intention 
to aid the policy of Government to encourage cultivation by co-operative farms. The 
Court is not concerned with the economic policies of Government, but the matter 
becomes relevant only for considering whether the direction was given in the sole 
and exclusive interest of the Trust which it was the duty of the Commissioner to 
protect. I therefore directed the learned Additional Government Pleader to ascer- 
tain from the Commissioner or from the Government whose policy he was implemen- 
ting, whether either of them could guarantee that the rent which the Co-operative 
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Society would pay or deliver would be not Jess'than what the grd Respondent had 
pt to and adjourned the hearing for the purpose. I was however informed that 
no such guarantee could be given ‘and that the temple should be content to receive 
the 40 or other percentage of the yield that the law might fix as the share of the 
Jandlord. . 

In these circumstancs, if the reason why the Commissioner exercised his 
power under rule 10 to cancel the lease granted by the trustee was to have the 
lands cultivated by a Co-operative Society, a question would arise whether it would 
be a proper exercise of the power vested in him since admittedly the power to veto 
had to be exercised solely for the benefit of the institution. But in view however of 
my conclusion that the order violates the statutory time-limit imposed by rule 
10. Iam relieved of the necessity of discussing this point any further. l 


The petition succeeds and the rule nisi is made adbolute. There will be no 
order as to costs. : 
V.S. e l Petition allowed. 
š Rule nisi made absolute. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice GANA- 
PATIA PILLAI 


M. Chinniah Servai .. Petitloner* 
D. f t 
‘The State of Madras represented by the Secretary, Home Depart- ~ 
ment, Fort St. George, Madras and another .. Respondents. 


opi Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Power of exemption under 
—Seope of. 

Section 13 of the Madras Buildings (Lease and Rent Control) Act does not specify the grounds 
on which an exemption may be granted by the Government. But it is only when the provisions of the 
Act do not cover a particular case that there is legitimate scope for the exercise by the Government 
of the powers conferred by section 13. 


There is no provision in the Act under which the owner of a non-residential building could apply 
for eviction of a tenant of such a building on the ground that-he bona fide requires it for hus-residential 
purpose. Apart from cases of non-residential buildings such as factories: large establishments, etc., 
which could not be normally considered fit for residential purposes, there may be buildngs which 
may be called non-residential because they were let for non-residential purposes but which could be 
used for residential purposes as well. There is no provision in the Act under which non-residential 
buildings of this pee could be converted into a residential building, though there is a provision under 
‘section 11 (1) of the Act for converting a 1¢sidential building into a non-residential one. Hence 
where the justice of any case could not be met by the provisions of the Act there is legitimate scope 
for the exercise by the Govemmn-at of the powers conferred under section 13 of the Act. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the recordsin G. O. Ms. No. 2621 
Home), dated 17th September, 1958, on the file of the Secretary, Home Department, 
Fort St. George, Madras and published in Part 1, page 1727 of the Fort St. George 
Gazette, Madras, dated 8th October, 1958 and to quash the said order therein. 


R. Gopalaswamy Ayyangar and R. Mathrubutham, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), T. Venkatadri and V. M. 
Jayapandian, for Respondent. 

The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is a petition filed under Article 226 of the Constitution 
for the issue of a writ of certiorari or such other suitable writ or order or directions 
in the nature of writ to quash the proceedings of the State of Madras culminating 
in their order G.O. Ms. No. 2621, Home, dated 17th September, 1958. In and 
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by that order the Government, in purported exercise of the powers conferred under 
section 13 of the Madras Buildings (Lease and Rent Control) Act, 1949, exempted 
premises No. 15, Coral Merchant Street, George Town, Madras, from the provi- 
sions of section 7 of the said Act. 


The facts which led up to this petition are as follows: The second respondent 
in the petition, one Rajathi Ammal, purchased premises Nos. 14 and 15, Coral 
Merchant Street for a sum of about Rs. 23,000 by a deed of sale, dated 12th March, 
1955. Of these two, No. 14 appears to be a cowshed and we are not concerned with 
it in this petition. No. 15 was in the occupation of the petitioner, Ghinniah Servai 
who was residing in a portion of the premises and running a boarding and lodging 
house. Rajathi Ammal filed an application before the House Rent Controller, 
Madras H.R.C. No. 2462 of 1955 for eviction of the petitioner on the ground that 
she required the premises bona fide for her residential purposes and that she had no 
other house of her own in the City of Madras. The petition was contested on two 
grounds, namely, (1) that the premises were not required bona fide and (2) that the 
premises were used for a non-residential purpose. The House Rent Controller 
held that the building in question was a residential building and it was required 
bona fide by the second respondent, who will hereafter be referred to as the respondent. 
Hence he passed an order for eviction. The petitioner before us filed an appeal 
against this order, H.R.A. No. 88 of 1956. The Appellate Tribunal dismissed the 
appeal agreeing with the Rent Controller that the building was a residential one 
and that it was required bona fide by the petitioner for her own occupation. The 
petitioner filed a Civil Revision Petition No. 1370 of 1956, against this order to this 
Court. The petition was allowed by Panchapakesa Ayyar, J., who set aside the 
orders of the two Tribunals below and dismissed the respondent’s application for 
eviction. The learned Judge agreed with the findings of the Rent Controller and 
the Appellate Tribunal that the respondent did require the premises bona fide for her 
residential purposes but held that the premises were let and were being used for 
non-residential purposes, namely, running a lodging house and the mere fact that 
the petitioner lived in a portion of the premises with his family for the purpose of 
running the lodging house would not convert the premises into a residential one. 
Thereupon the respondent filed a petition before the Government praying that 
the said premises No. 15, Coral Merchant Street, Madras, may be exempted from 
the provisions of section 7 of the Act. The respondent referred to certain statements. 
made by the petitioner before us in prior proceedings for eviction setting up a case 
that the building in question was residential in character. She reiterated that 
she required the building bona fide for her own residential purposes. Notice of this 
petition was given to the petitioner before us who made his own representation. 
Referring to the contradictory statements made by him at different stages the 
petitioner said that it was true that he had been taking all possible defences open 
to him under the law to ward off eviction and he could do nothing else than to meet 
each case as and when it arose. He submitted that no case was made out for 
exemption. The Government on a consideration of both the respondert’s petition 
and the fetitioner’s statement passed the following order :— 


“Srimathi Rajathi Ammal has applied to Government for exempting premises Numbers 14 and 
15, Coral Merchant Street, G.T., Madras, from the operation of the Madras Buildings (Lease and 
Rent Control) Act. She has stated that she purchased the premises on 12th March, 1955, for a sum 
of Rs. 22,500. She is now residing in a small portion in premises No, 124, Coral Merchant Street, 
paying a rent of Rs. 25 per mensem. The building No. 15, Coral Merchant Street, is occupied by 
Sri Chinniah Servai who is residing there and running a Boarding and Lodging house. Premises 
No. 14, Coral Merchant Street, is a cowshed. The landlady has represented that she purchased the 
buildings for high price as she wanted to leave her present rented house as the landlady of that house 
has been insisting on her vacating the house. She represented that she bona fide requires premise 
No. 15, Coral Merchant Street, for her own occupation. She has therefore requested that the premises 
may be exempted from the provisions of section 7 of the Madras Buildings (Lease and Rent Control). 
Act. ` 


The Government have examined the request of the petitioner carefully in consultation with the 
Accommodation Controller, Madras and they have also gone into the objection statement filed by 
the tenant Sri Chinniah Servai in detail. The Government find that the landlady has no other house 
of her own and that her need for this house is bona fide. The Government therefore consider that 
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premises No. 15, Coral Merchant Street, G.T., Madras, may be exempted from the provisions of 
section 7 of the Madras Buildings (Lease and Rent Control) Act, 1949 ”. 

It is to quash this order of the Government that the above petition has been 
filed by the tenant. 


Section 13 of the Act runs thus: 


“ Notwithstanding anything contained in this Act, the State Government may, by notification 

ia fhe Tori St. George Gazette, exempt any building or class of buildings from all or any of the provisions 
o ct.” 

This section does not specify the grounds on which the exemption may be granted 
by the Government. However, in considering the validity of a provision like this 
section, this Court, though it held that as such the section was not ultra vires or void, 
nevertheless any particular case of exemption could be the subject of judicial review 
and this Court would have the power to quash any order of exemption if the order 
of exemption was arbitrary or mala fide. Dealing with the practical aspect of the 
matter one of us who was a party to the decision in that case Globe Theatres, Ltd.v. 
State of Madras’ said : 

“ On the one hand, it is obvious that there should exist a power of exemption to be exercised in 
proper cases. On the other hand, it would be dangerous to vest in the executive unfettered discretion 
in granting exemptions, a discretion which cannot be challenged in a Court. On the one hand, it is 
not casy or feasible to enumerate the grounds on which exemption should be made. On the other 


hand, it would be wrong to allow the Government to exercise the power of exemption on irrelevant 
or mala fids considerations.” 


It was also observed: 


“ There are bound to be cases in which an inflexible application of the provisions of the Act 
sy result in unnecessary hardship not contemplated by the Legislature. I would even go further 
and say that the enforcement of the provisions of the Act may amount to an unreasonable restriction 
on the exercise of the right conferred by Article 1g of the Constitution. It is eminently desirable that 
there should be some authority vested with the power to make exceptions to the general application 
of the Act and its provisions in proper cases.* If so, there could be no better body than the State 
Government, on whom such power could be conferred.” 


The principles laid down in this decision have been applied in several cases 
both by learned Judges sitting alone and by Division Benches. Mr. Gopalaswami 
Ayyangar, learned counsel for the petitioner referred us to the recent decision of 
this Court in Abdul Subhan Sahib v. State of Madras*. Reference was also made to 
(1957) 1 M.L.J. N.R.C. 44, Writ Appeal No. 44 of 1956. On behalf of the 
respondent Mr. T. Venkatadri referred us to the Judgment of Rajagopalan, J., 
in Writ Petition No. 2 of 1954 and (1959) 2 M.L.J. (N.R.C.) 27. 


One of the earliest cases in which the principles laid down by us in the Globe 
Theatres*, had to be applied to a concrete instance was that in Writ Appeal No. 27 
of 1953. In that case the owner of a cinema theatre was prevented from using 
his own premises to carry on his own business of running a cinema at the instance 
and for the benefit of a person who was in possession of another theatre in which 
he was carrying on the same business of running a cinema theatre. There is nothing 
in the Act which permits the eviction of a tenant in such circumstances, that is, on 
the ground that the tenant has other business premises in which he can carry on 
his own business whereas the landlord had none to start his own business. The 
Government exempted the premises therein from the operation of the Act. Dealing 
with a challenge of the validity of the order we said as follows :— 

“ We cannot say that the action of the Government in ex npting the premises in question is in 
any way ir disregard of the underlying policy of the House Rent Control Act.....In our opinion, it is 
only when the provisions of the Rent Control Act do not cover a particular case that there 1s legitimate 
scope for the exercise by the Government of the powers conferred by section 13 of the Act. To give an 
illustration, if in a case the landlord allegesthat there has been a sub-letting by the tenant without 
his permission and therefore the tenant is liable to be evicted and he fails to establish his case before 
the Rent Controller or the appellate authority, the Government would not be exercising their power of 
exemption legitimately if on the same ground they grant an exemption under section 19 of the Act. 
This is not such a case. There is no provision in the Act which permits the eviction of a tenant of 
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business premises on the und that the tenant has other business premises, whereas the landlord 
has none to start his own business. In such a case, the Government may consider that an eviction 
of the tenant is not only not unreasonable but is most equitable. This is such a case.....” 


We, therefore, upheld the order of exemption passed by the Government in 
that case. In Writ Petition 2 of 1954 Rajagopalan, J., upheld the order of exemption 
passed by the Government following the principles laid down in the Globe Theatres, 
case, and Writ Appeal No. 27 of 1953. It was contended before the learned Judge 
that the statutory tribunals had decided against the landlord and the order of the 
Government was designed to reverse the order of the tribunals and on the same 
material placed before the tribunals. But the learned Judge did not agree with 
that contention. He certainly subscribed to the proposition that if the Govern- 
ment exempted the premises from the provisions of the Act on the very same grounds 
it will in effect amount to a reversal of the appellate authority though in an indirect 
way and an order passed in such circumstances would be in excess of jurisdiction. 
It is this latter aspect which compelled this Court to set aside the order of exemption 
in Abdul Subhan Sahib v. State of Madras*. 


Bearing in mind these general principles the facts of this case may be ekamined. 
Both the Rent Controller and the Appellate Tribunal had held that the building 
in question was bona fide required by the respondent for her residential purposes. 
This finding was expressly accepted by Panchapakesa Ayyar, J., in C.R.P. No. 1370 
of 1956. In spite of this finding the learned Judge felt compelled to dismiss the 
application for eviction because he held that the building wasnon-residential. Now 
there is no provision in the Act under which the owner of a non-residential building 
can apply for the eviction of a tenant of sucha building on the ground that he bona 
fide requires it for his residential purposes. There may be non-residential buildings 
of various types. There may be buildings like factories, large industrial establish- 
ments, shops and other such buildings which obviously could not be normally 
considered to be fit for residential purposes. There may be equally buildings which 
may be held to be non-residential because they were let out for non-residential 
purposes but which certainly could be used for residential purposes. The building 
with which we are concerned in this petition obviously falls in the latter category. 
The finding is that the petitioner himself lives with his family in a portion of the 
house and uses the remaining portion of the house to run his boarding and lodging 
business. In that sense any building with half a dozen rooms can be used to run 
a boarding and lodging house. It cannot possibly be contended in this case that 
if the petitioner were to vacate, the building could not be used entirely for residen- 
tial purposes. The difficulty however was that there is no provision in the Act 
under which a non-residential building, that is to say, a building which has been 
Tet for non-residential purposes, can be converted into a residential building, though 
there is a provision in section 11 (1) of the Act for conversion of a residential building 
into a non-residential building with the permission in writing of the Controller. 
The position in this case was therefore this. The respondent had purchased the 
house for her own residential purposes. It was not suggested anywhere that the 
house did not permit residential occupation. The finding of this Court which had 
become final—and il is binding on all parties—was that the building must be deemed 
to be a non-residential. There is no provision in the Act under which the owner 
of a non-residential building can demand eviction of the tenant of such a building 
for her own bona fide résidential occupation. The Government in our opinion did 
not purport to set aside the finding of this Court that the building was non-residential in 
character. What they were impressed by was the bona fide requirement of the 
building by the respondent for her residential purposes. As to this, both the Rent 
Controller and the Appellate Tribunal and this Court have been concurrently of 
opinion that the respondent’s case was bona fide. Here then was a case the justice 
of which could not be met by any of the provisions of the Act. Here is an instance 
of the principle which was laid down in Writ Appeal No, 27 of 1953 as following from. 
the general principle set out in Globe Theatres Lid v. State of Madras, namelv, that 
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it is only when the provisions of the Rent Control Act did not cover a particular 
case, that there is legitimate scope for the exercise by the Government of the powers 
conferred by section 13 of the Act. We therefore hold that the order of exemption 
passed by the Government in this case was not either arbitrary or mala fide nor did 


it amount to a circumventing of an order of this Court or of any Rent Control 
Tribunal. 


We have refrained from making any reference to the inconsistent statements 
‘made by the petitioner from time to time because the Government did not purport 
to set aside the finding of this Court that the building was non-residential in 
character relying upon such prior statements of the petitioner. 


The petition is therefore dismissed but in the circumstances there will be no 
order as to costs. The petitioner undertakes to give vacant possession within six 
-weeks from to-day. 


In view of the dismissal of the Writ Petition, C.M.Ps. Nos. 0, 1 and 2 
of 1959« are dismissed. 5530, 553 553 


RM. . ne Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice anb Mr. Justice 
-RAMACHANDRA IYER. 


-Messrs. National Traders, a firm of Merchants, carrying on busi- 
ness in Partnership and the partners are P. V. Venkateswarlu 


and others .. Appellanis* 
v. 
‘Messrs. Hindustan Soap Works, a firm of Merchants, having 
their office at Erode .. Respondents. 


Sale of Goods Act (IIT of 1930), sections 15 and 16—Scope—Applscable to sale of specific goods also— 
Implied conditions as regards iption and merchantable qualityp—Rights of buyer who had accepted the goods— 
-Suti for damages on warranty—Measure of damages. i 


Sections 15 and 16 of the Sale of Goods Act are not restricted to sales of unascertained goods. The 
Proviso to section 16 (2) implies that a sale of specific goods is within the terms of the section. But 
there may be cases in which specific goods may be agrecd to be bought as such without any descnp- 

ction or with a description to which the parties attached no significance. It is therefore a question of 
construction of a contract of sale in any particular case to find out whether it is a sale by description. 
It cannot be said that the sale in the present case being one of specific goods cannot for that reason 
be deemed to be a sale by description. f 


The description in the contract about the goods being ‘5 tons of Caustic Soda solid No. 97/ 
U.S.A. origin’ is a description regarding its quahty, fitness and place of origin and is necessary for 
the identification of what the buyer agreed to buy and the sale though of specific goods was one by 
-description as well. 


Under section 15 if there is a contract for the sale of goods by description there is an implied 
-condition that the goods shall correspond with the description. Under section 16 (2) there is a further. 
implied condition where there had been no previous inspection by the buyer, that the goods are 
of merchantable quality. 


The effect of these two conditions is to give a right to the buyer to reject the goods in case what 
‘was tendered did not answer the description or was not of merchantable quality and sue for the price 
if he had paid the price. It is also open to the buyer to accept the goods and sue on the basis of war- 
ranty for damages, 


The fact that the buyer paid the price to the seller and the cl orp delay ın complaining 
-about the defect in the goods would clearly show that they had accepted the goods. 


Where the buyer accepts the goods he has to pay the contract price minus any claim for the breach 
of warranty. The measure of damages in such a case 1s the difference between the value of the goods. 
as delivered and their value if it answered the contract description. 





* Letters Patent Appeal No. 41 of 1955. Gone ae FSi a 
; 20 aitra, 1880o—Saka). 
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Appeal under Clause 16 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed dated 16th December, 1954 
and passed in C.C.C.A. No. 93 of 1952 (preferred to the High Court against the 
Decree of the City Civil Court, Madras, dated 24th December, 1951 and 
passed in O.S. No. 1051 of 1949). 


Rama Prasada Rao, for Messrs. John and Row, for Appellant. 
P. S. Chandrasekhara Ayyar, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This appeal arises under clause 15 of the Letters Patent 
from the judgment of Basheer Ahmed Sayeed J., in C.C.C.A. No. 93 of 1952 at the 
instance of the plaintiff. That appeal arose out ofa suit filed by the appellant for the 
refund of Rs. 2,976-8-0 being the price paid in respect of 5 tonsof caustic soda sold 
to him by the respondent witb interest theron. The appellant is a firm of merchants. 
carryirg on business at Madras. The respondent is carrying on business at Erode, 
Coimbatore District, under the name of “ Hindustan Soap Works”. The res- 
pondent had entered into a contract for the supply of “ 5 tons of caustic soda Solid 
No. 97/98 U.S.A. origin’? with Messrs. Alfred Mackenzie & Co., Ltd., 
Madras. The goods had arrived at the Madras harbour on the 7th January, 1949 
and were stocked in the godown of Messrs. Alfred Mackenzie & Company. 
the 11th of January, 1949 the appellant entered into a contract with the respondent. 
for the purchase of the aforesaid goods at Rs. 28-12-0 per cwt. On 21st January, 
1949 the appellant paid the price and sought delivery o the goods but Messrs. 
Alfred Mackenzie & Company however refused to give delivery as some moneys 
were due to them from the respondent. The respondent paid those moneys 
immediately ane enabled the appellant to take delivery of the goods. The appellant. 
however became inactive and on 12th February, 1949, they wrote to the respondent 
saying that when they went to take delivery of the goods they found that the goods 
were “ not fit for usage or resale as the drums in which they were packed were old 
and extremely damaged”’, They insisted that they should be given new stock or 
a refund of the price paid. The respondent promptly repudiated the claim stating 
that the contract was entered into by the appellant atter an inspection of the goods. 
Further correspondence only led to the suit. In the meanwhile Messrs. Alfred 
Mackenzie & Co., who were having custody of the goods sent notices to 
the parties and failing to get any response sold the goods on 26th September, 
1949 and realised a sum of Rs. 1157-2-3. Out of that sum they adjusted a sum of 
Rs. 362-15-o0 towards their dues for rent of the goodown and the expenses of re-sale. 
Subsequently Messrs. Alfred Mackenzie & Company, Limited, appears to have 
gone into liquidation and the sum realised from the sale was taken over by the Official 
Liquidator. A few days before the sale the appellant filed the suit out of which 
this appeal arises for a refund of the price paid by them on the ground that the goods 
did not answer the description under which they were sold and were not of merchant- 
able quality. The respondent contested the claim and stated that the appellant 
had inspection of the goods before they entered into the contract and that he did 
not make any representation regarding the quality of the goods or the nature of the 
packing and that the sale of the goods was not a sale by description and that the 
default in not taking delivery of the goods was with the appellant. The learned City 
Civil Judge framed substantially two issues, namely, (1) as to which of the parties 
committed a breach of the contract and (2) whether the appellant was entitled 
to the return of the price. Evidence both oral and documentary was let in and the 
learned Judge came to the conclusion that the appellant did not have inspection 
of the goods before they entered into the contract of sale and that the sale was by 
description and that the appellant having rejected the goods in time was entitled 
to the return of the price paid. He also held that the respondent- was guilty-of the 
breach of contract. In that view he passed a decree for the amount claimed with 
subsequent interest and costs. 


cad 
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On appeal by the respondent, Basheer Ahmed Sayeed, J., accepted the finding 
that the appellant did not have inspection of the goods before entering into the 
-bargain but held that inspection was made before the price was paid. The learned 
Judge also held that the appellant failed to make out that the goods were of a different 
quality than that contracted for and that as the sale was of specific goods, the 
appellant was not entitled to reject the goods on the ground of their not satisfying 
the description. For the same reason and for the further reason that the respon- 
dent was not a person dealing in such goods the learned Judge rejected the case 
based on absence of merchantable quality in the goods tendered. In the result the 
appeal was allowed and the suit dismissed with costs throughout. 


The appellant aggrieved by the judgment of the learned Judge has filed this 
Appeal. Before proceeding with the substantial question involved in the appeal 
there are three questions of fact which have to be disposed of. The learned Judge 
held that the appellant had failed to prove the defective nature of the goods that 
were offered for delivery. We are unable to find from the records whether this 
matter was ever the subject of serious dispute between the parties. The appellant 
claimed in their plaint that the goods were not of a merchantable quality. There 
was but a vague denial of that averment in the written statement. In Exhibit A-5, 
a letter written by the appellant to the respondents on 12th February, 1949, it was 
specifically stated that 5 tons of caustic soda shown to them were “ not fit for usage 
or for re-sale and the drums were deteriorated and damaged”. There was no 
denial of this statement as to the condition of the goods in the reply of the respon- 
dents under Exhibit A-6 dated 14th February, 1949. The case of the respondents 
during the correspondence that ensued and also during the trial of the suit was that 
the appellant bargained for the sale of specific goods after inspection. P.W. 1 one 
of the partners of the appellant firm stated in his examination-in-chief that the 
drums were damaged, the containers were not sound, and the caustic soda having 
been exposed to air became watery. There was no cross-examination of this evidence 
and there was no attempt on the part of D.W. 1 the proprietor of the respondent 
firm, to deny that statement in his evidence. If really the goods were of the des- 
cription contracted for we fail to see why the appellant having paid the price in full 
should desist from taking delivery particularly when there is no evidence that the 
market had gone down. We hold that the appellant has proved that the goods 
that were tendered for delivery did not answer the description contracted for and 
were not of a merchantable quality. 


The learned Judge also held that the respondent was not a person who deals in 
goods of the description sold. Here again we must point out that this was not the 
subject of controversy at any stage of the proceedings. The respondent was stated 
to be merchants manufacturing soaps. It is well-known that for the manufacture 
of soaps caustic soda is essential. It is not stated in the evidence that the respondent 
was not dealing in caustic soda which soap manufacturers generally purchase in bulk 
and that the suit transaction was a solitary one by him. Reliance is placed by the 
learned Advocate for the respondent on a passage at page 636 of Benjamin on Sale 
citing a case in Burnby v. Bollett!. There a buyer bought a pig from a butcher who 
himself had bought it just then. The meat of the pig turned out to be diseased and 
in action against the butcher it was held that the defendant was not a dealerin meat 
and that he did not know that it was unfit for food. This case proceeded upon the 
distinction between the defendant being a dealer of meat and a dealer of the pig. 
The defendant was held not to be a dealer in meat though he might have sold the 
pig. On that ground and also for the reason that the buyer relied on his own judg- 
ment in purchasing the pig the claim was rejected. That case in our opinion can- 
not be relied on as an authority on a matter which is essentially a question of fact, 
namely, whether the seller is a dealer within the terms of section 16 (2) of the Sale 
of Goods Act in a particular case. We hold that in the present case the respondent 
was a dealer in caustic soda. 





1. 16 M. and W. 644. 
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The next question is whether the goods that were sold to the appellant were 
specific goods and whether tbe buyer had inspection before he entered into the 
contract for the purchase of the same. Exhibit A-2 which refers to the contract. 
between the parties states that it was for the supply of “our 5 tons of caustic 
soda bought from Messrs. Alfred Mackenzie & Co., Limited, Madras”. This 
evidently refers to the contract under Exhibit A-1 which the respondent made 
with Messrs. Alfred Mackenzie & Co. That was for the purchase of ‘5 tons of 
caustic soda solid No. 97/y8 U.S.A. origin.” Goods answering the description in 
this contract in Exhibit A-1 had admittedly been received by Messrs. Alfred 
Mackenzie & Co., on 7th January, 1957 and were kept in their godown at the 
Madras Harbour. When therefore the appellant entered into an agreement to pur- 
chase those 5 tons of caustic soda the agreement was for for the purchase of specific 
goods. Although the plea of the respondent was that the buyer had inspection 
before the contract he was not able to let in any evidence regarding the same. The 
learned Judge has found that the contract was for the sale of specific goods and that 
the appellant had no inspection of the same prior to the contract though he had such 
inspection before he paid the price. We entirely agree with him. ‘ 


The question then for consideration is whether the goods were sold by description. 
The expression description usually means a particular class of goods. It also in- 
cludes the statement which may be essential to the identity of the goods as contracted, 
for ¢.g., as to quality or fitness, place of origin, or of shipment, time of despatch or 
delivery, mode of packing, etc. (Vide 26 Halsbury). In the present case the sale 
of 5 tons of “ Caustic Soda Solid No. 97/98 U.S.A. origin” is descriptive of the arti- 
cle and would be essential for the identification of the goods. It is no doubt true 
that the caustic soda was packed in certain drums and they were specific goods within 
the meaning of section 2 (14) of the Indian Sale of Goods Act. But what was agreed 
to be sold and paid for was not the drums nor any caustic soda contained in 
the drums as such, but the caustic soda of the specifications stated to be contained 
in the drums. ‘Therefore for a proper identity of the goods it was essential to have 
the description. The learned Judge has held that the sale being of specific goods 
could not be held to be a sale by description and in support of that statement of 
the law he has relied on a passage in 29 Halsbury, page 19 Note (n) which states 
as follows :— 

“Specific goods must be distinguished from unascertained or generic goods, that is, goods defined. 

only by description. It follows from the definition that under a contract for the sale of specific goods, 
the seller does not fulfil his contract by delivering any goods other than those agreed upon ; undera 
contract for generic goods, the seller may deliver any goods which anwser to the description. In 
border ine cases it is not always easy to distinguish between specific and unascertained or generic 
go . 
The distinction sought to be made in the particular passage cited is as between 
specific goods and unascertained goods and not between specific goods and goods 
sold by description. One attribute or perhaps the main attribute in the sale of un- 
ascertained or future goods is that they are contracted for by description. But that 
does not lead to the inference that specific goods cannot be sold by description. 
In 29 Halsbury, page 62, it is stated : 

“ Goods are sold by description where the buyer enters into the contract of sale in reliance on 
the description of the goods given by or on behalf of the seller. There may be a sale by description 
although the goods are specific.” 

In Benjamin on Sale (8th edition), page 609, referring to section 13 of the 
lish Sale of Goods Act corresponding to section 15 of the Indian Sale of Goods 
Act it is stated : 

“The rule applies to a contract for the sale by description either of a specific chattel or unascer- 
tained goods.” 

Again at page 646 the law is stated with reference to section 14 (2) of the English 
Act corresponding to 16 (2) of the Indian Act thus : 
“It will be observed that there are no words in section 14 (2) to confine its operation to unascer- 


tained or future goods. Indeed the fact that the sub-section contemplates the possibility of the goods 
having been actually examined shows that the specific goods are not excluded.” 
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In Mulla’s commentary on the Indian Sale of Goods Act it is stated at page 62 : 


“ Specific goods may, however, be sold by description, and it is conceived that, when this is the 
case, such stipulations will, as in the case of the sale of unascertained goods, amount to conditions 
though the goods are specific, and the provision relating to the sale of specific goods, whatever its 
precise effect will only apply to those cases in which the buyer does not rely upon the description.” 


Again at page 70 it is stated under the heading “Sale of specific goods by des- 
cription ” as follows :— 

“This usually applies to a contract for the sale of unascertained or future goods, but it may apply 
to the sale of specific goods also, if the buyer contracts in reliance of that description ”. 

In Grant v. Australian Knitting Mills, Lid.1, the Privy Council observed as 
follows : 

“It may also be pointed out that there is a sale by description even though a i i 

something daplayed before him at a counter ; a thing i sold by o Goh ea a Pe 
long as it is sold not merely as a specific thing but as a thing corresponding to a description ”. 
The decision in Varley v. Whipp*, related to a cate of sale of a specific article. 
There thé plaintiff agreed to sell to the defendant a reaping machine which the latter 
had never seen and which the plaintiff stated to have been new, to have been used 
to cut only about fifty or sixy acres. The machine was then delivered in pursuance 
of the contract of sale and the defendant rejected the article complaining that it did 
not correspond with the description. It was held that the sale was one by 
description. At page 516 Justice Channel observed : 

“ The term ‘ sale of goods by description’ must apply to all cases where the purchaser has not 

seen the goods, but is relying on the description alone. . . . The most usual application of that 
section (referring to section 13 of the English Act) no doubt is to the case of unascertained goods, but 
I think it must also be applied to cases such as this where there is no identification otherwise than by 
description. . . The earliest date therefore at which the property could be said to pass would 
be when the machine was accepted by the purchaser.” 
In regard to unascertained or future goods itis invariably the case that the sales 
are by description. That does not however mean that in regard to specific goods 
the sale is not by description. Section 15 and section 16 of the Indian Sale of Goods 
Act are not restricted to sales of unascertained goods. The Proviso to section 16(2) 
implies that a sale of specific goods was within the terms of the section. But there 
may be cases in which specific goods may be agreed to be bought as such without 
any description or with a description to which the parties attached no significance. 
It is therefore a question of the construction of a contract of sale in any particular 
case to find out whether it is a sale by description. We cannot therefpre agree with 
the learned Judge that the sale in the present case being one of specific goods 
cannot for that reason be deemed to be asale by description. In our opinion the 
description in the contract about the goods being “‘solid 97/98 U.S.A. origin” is 
a description regarding its quality, fitness and place of origin and is necessary for the 
identification of what the appellant agreed to buy and the sale though of specific 
goods was one by description as well. 


The sale being thus of specific goods by description of which the buyer had no 
inspection before he entered into the contract of sale, the point as to the respective 
rights of the parties then arises for‘consideration. In Jones v. Just®, it was held that 
in every contract to supply goods of a specified description, which the buyer had 
no opportunity to inspect, the goods must not only answer the description but must 
be saleable or merchantable under that description. ‘Those two conditions, namely, 
(1) answering the description in the contract and (2) merchantable quality are 
embodied in sections 15 and 16 of the Indian Sale of Goods Act. Section 15 runs 
as follows : 


“Where there is a contract for the sale of goods by description, there is an implied condition 
that the goods shall correspond with the description ”. 


1. (7935) 70 M.L.J. 513 (525). 3. (1868) L.R. 3 Q.B. 197. 
a. L.R. (1900) 1 Q.B.D. 513. 


` 
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Section 16 with reference to sub-clause (2) runs as follows : 


“ Subject to the provisions of this Act and of any other law for the time being in force, there is no 
implied warranty or condition as to the quality or fitness for any particular purpose of goods supplied 


‘under a contract-of sale, except as follows :...... 


s (2) Where goods are bought by description from a seller who deals in goods of that description 

(whether he is the manufacturer or producer or not), there is an implied condition that the goods 
shall be of merchantable quality : Provided that, if the buyer has examined the goods, there shall be 
no implied condition as regards defects which such examination ought to have revealed.” 


‘These sections were based upon the English Act of 1893. The basis of the rule 
that the goods should answer the description is really that the buyer should get what 
he contracted for, and that it woud not be a proper performance of the contract 
to give the article not answering the description in the contract. Both the Indian 
and English enactment restate the law contained in Jones v. Fust+, in regard to the 
merchantable quality except that under the statute actual inspection and not a 
mere opportunity to inspect is necessary before the buyer can lose the benefit of the 
condition as to the merchantable quality. There are therefore two conditions to the 
contract of a sale by description even though of specific goods. First the goods 
tendered should answer the description and (2) unless there was previous inspection 
they should be of merchantable quality. In Wallis, Son &@ Wells v. Pratt @ Haynes*, 
the oil seeds known as “common English Sainfoin” were sold with a condition that 
the sellers gave no warranty expressed or implied as to growth, description or any 
other matters. The seed that was actually delivered to the buyer was not “ com- 
mon English Sainfoin ” but “ giant sainfoin ° a different and inferior seed. The 
buyer accepted the goods and sued for damages for breach of warranty. The House 
of Lords held that they were entitled to the damages as the description was a con- 
dition going to root of the contract and not a mere warranty. The remedy for the 
breach of the condition in the circumstances that ensued in that case was on the 
basis of a breach of warranty. Lord Loreburn, Lord Chancellor, stated the law thus 
at page 395 : 

“if a man agrees to sell something of a particular description he cannot require the buyer to 
take something which is of a different description and a sale of goods by description implies a condition 
that the goods shall correspond to it. But if a thing of a different description is accepted in the belief 
that it is according to the contract, then the buyer cannot return it after having accepted it ; but he 
may treat the breach of the condition as if it was a breach of warranty, that is to say, he may have 
the remedies applicable to a breach of ey That does not mean that it was really a breach of 
warranty or that what was a condition in reality had come to be degraded or converted into a warranty, 


It does not become degraded into a warranty ab initto but the injured party may treat it as if it had 
become so, and he becomes entitled to the remedies which attach to a breach of warranty.” 


Section 12 of the Indian Sale of Goods Act defines a condition and warranty. 
Section 12 (2) and (3) state: 

“ (2) A condition is a stipulation essential to the main purpose of the contract, the breach of 
which gives rise to a right to treat the contract as repudiated. 

(3) A warranty is a stipulation collateral to the main purpose of the contract, the breach of 
which gives rise to a claim for damages but not to a right to reject the goods and treat the contract as 
repudiated.” 

As already stated, under section 15 if there is a contract for the sale of goods 
by description there is an implied condition that the goods shall correspond with the 
‘description under section 16 (2); thereisa further implied condition where there had 
been no previous inspection by the buyer, that the goods are of merchantable 
quality. The effect of these two conditions is to give a right or an occasion to the 
buyer to reject the goods in case what was tendered did not answer the description 
‘or was not of merchantable quality. The passing of property in the goods is not 
the test as to the applicability of this right. Ifthe goods do not conform to the des- 
cription there is no performance of the contract at all. If the goods are not of the 
merchantable quality the thing for which the buyer bargained for was not given. 
In either case the default of the seller goes to the root of the transaction and there- 
fore the occasion would arise to the buyer to reject the goods and sue for the price 





cy 
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1. (1868) L.R. 3 QB. 197. 2. LR. (1911) Appeal Cases 395. 
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if he had paid the price. It was also open to the-buyer to accept the goods and sue 
on the basis of a warranty. Section 59 of the Indian Sale of Goods Act states thus : 


2 

,“ Where there is a breach of warranty by the seller, or where the buyer elects or is compelled-to 
treat any breach of condition on the part of the seller as a breach of warranty, the buyer is not by. 
reason only of such breach of warranty entitled to reject the’ goods ; but he may (b) sue the seller . 
for damages for breach of warranty.” . ; i 
The remedy of a buyer where he has accepted the goods is only to sue for. 
damages. As to when a buyer is deemed to have accepted the goods is provided. 
for by section 42 which runs thus : . go oss 

“The buyer is deemed to have accepted the goods when he intimates to the seller that he has 
accepted them, or when the goods have been delivered to him and he does any act in relation to them 
ck is inconsistent with the ownership of the seller, or when, after the lapse of a reasonable time, he 
retains the goods without intimating to the seller that he has rejected them ”. 


It therefore remains to consider whether the appellant is entitled to reject the 
goods and sue for the price as he has done, or whether he has precluded himself from 
so doing by accepting the eee We have already held that although the appellant 
did not have inspection of the goods before the contract was entered into they did 
have such inspection before the price was paid. The fact that the appellant paid 
the price to the respondent after such inspection and the unexplained delay there- 
after in complaining about the defect in the goods would clearly show that they had 
accepted the goods. The appellant having accepted the goods regardless of the 
breach of the conditions as to the description and quality precluded themselves from 
rejecting the goods and suing for a refund of the price. They can however treat the 
breach as one of warranty and sue for damages. The law on the subject has been 
considered in a recent judgment in Ska Trilokchand v. Crystal & Co.1, where it was 
held that where goods not answering the description contracted for are delivered to a 
buyer he has a right to one of two alternative remedies : (a) that of rejecting the goods 
and obtaining a refund of price and also suing for damages for non-delivery. (b) 
waiving the condition and accepting the goods and suing for damages for breach of 
warranty. In the case where he accepts the goods he has to pay the contract price 
minus any claim for the breach of warranty. The measure of damages in such a 
case is the difference between the value of the goods as delivered and their value if 
it answered to contract description. The appellant in the present case having 
accepted the goods would be entitled only to a remedy by way of damages namely the 
difference between the price-of the goods contracted for and the price of the goods 
actually delivered. ‘The suit was however laid for the return of the purchase money 
and not on the basis of a breach of warranty. It is in evidence however that at no 
time after the 11th of January, 1949 was caustic soda selling below Rs. 28-12-0 per 
cwt. (Vide evidence of P.W. 2) ‘That being so, the market rate of that quality of 
goods contracted for on the material date would not have been less that that amount. 
The price fetched by the sale by Messrs. Alfred Mackenzie and Company on 26th 
September, 1949 was Rs. 1157-2-3. Itis not stated that there was any reduction 
in the market rate from 1rth January, 1949 to 26th September, 1949 or that the 
price fetched in the resale was low. The sum of Rs. 1157-2-3 would therefore re- 
present the price of that quality which was tendered to the appellant. The difference 
therefore between the contract price of Rs. 2875 and the resale price of Rs. 1157-2-3 
would represent the damages sustained by the appellant by reason of the breach of 
warranty. We consider that in the circumstances of the case it is not necessary to 
relegate the plaintiff to separate suit or to have the suit remanded for fresh trial after 
making appropriate amendments to the pleadings, on the question as to the quantum 
of damages. We hold that the appellant would be entitled to recover this sum from 
the respondent. As stated already out of this sum of Rs. 1157-2-3 realised by the 
sale, a sum of Rs. 362-15-0 was deducted by Messrs. Alfred Mackenzie and Com- 
pany as godown rent and expenses for resale. These charges were occasioned by 
the default of the appellant and should therefore be borne by them. The balance 
of the amount is said to be with the official liquidator in the winding up proceedings 





1. (1955) 1 M.L.J. 494. 
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of Alfred E. Mackenzie and Company Limited. The learned Judge has directed 
that the appellant may take from the Official Liquidator the amount which re- 
presents the sale of the goods purchased by the plaintiff. As the property in the 
goods belonged to the appellant we agree with the learned Judge that the appel- 
Jant would be entitled to that money. In addition they will be entitled to the 
damages of Rs. 1717-13-9 together with interest thereon at 6 per cent. per annum 
from December 24, 1951, the date of the decree of the trial Court till payment and 
we decree that the respondent shall pay the same to the appellant. ‘The appeal is 
allowed to the extent mentioned above. As the appellant has succeeded on the 
basis of a claim which he did not put forward in the Lower Court, there will be 
no orders as to costs in any of the Courts. 


V.S. Tenne Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——MR. JUSTICE ANANTANARAYANAN. 


The Madras Motor Insurance Co., Ltd., Madras .. Appellati* 
v. 
Mohamed Mustafa Badsha and others .. Respondents. 


Motor Vehicles Act (IV of 1939), section g6—Liability to Insurance Company Dumer of cai parting with 
it to another—Policy if lapses—Acctdent occurring after parting with the vehicle but before transfer of ownership 
to another-—Liability of Insurance Company. 

In view of the specific provision in section 96 of the Motor Vehicles Act it cannot be contended 
that a policy of insurance lapses the moment the insured parts with the ownership of the vehicle. 
Even if the insurer has any ground which would entitle him to avoid, the policy as against the insured, 
the insurer cannot escape the liability to pay the victim of an accident so long as the policy is current 
and valid. Sale of the vehicle is not a ground under the section to avoid a policy of insurance. Hence 
where the owner of a vehicle which is insured under the Act against the third party risks sells the same 
to another but transfer of ownership or transfer of the policy has not yet taken place, and an accident 
occurs the insurance company cannot escape its liability under the policy. 

Appeal against the decree of the City Civil Court of Madras, in O.S. No. 1190 
of 1955 (High Court C.S. No. 35 of 1952). 


R. Gopalaswami Ayyangar and M. Sundaran, for Appellant. 
C. R. Krishna Rao and Md. Habiballa, for Respondent. 


The Court delivered the following 


Jopement.—This is an appeal by the Madras Motor Insurance Co., Ltd., de- 
fendant 4, in an action in the Court below for damages for rash and negligent driving 
ofa motor car, which caused a very grave accident, killing the son of the two 
plaintiffs, by name Mohamed Mohideen, The appellant Company apparently 
came into the suit as the insurer, to whom notice of the proceedings was given, and 
who was entitled to be made a party and to defend the action, within the scope of 
section 96 (2) of the Motor Vehicles Act (IV of 1939). The main defence of the 
appellant Company is this, The concerned vehicle (MSZ 2556) belonged to defen- 
dant 1 (Sukumar Productions) and was covered by an insurance policy with the 
appellant-Company, as well as by the certificate of registration in the name of the 
owner as required by the rules. The accident was on 13th ramen 1951 at about 

p.m. The first defendant contended in the suit that he sold this motor car to de- 
fendant 2, one Sri N. Ramakrishnan, even on 8th January, 1951, and that he also 
delivered the car to the transferee earlier, as well as the C Certificate, the insurance 
policy and other documents. The person who actually drove the vehicle at the 
time of the accident, one Rajagopalan (Defendant 3) was in the employment of 
defendant 2, and not a person employed by defendant 1. The appellant-Company 
affirms these facts, and maintains that, since the ownership of the car was transferred 
by the insured prior to the date of the accident, the insurable interest in the 
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policy thereby disappeared, so that, in legal effect, the policy must be construed 
as having lapsed on the date of the accident. It is admitted that (1) the policy had 
to run for a considerable period further (upto August of that year), before it was due 
for renewal by another policy with the appellant or some other company, and (2) 
that the alleged transferee, defendant 2, applied for transfer of the insurance policy 
in his name only some days after the accident. In other words, it is not in dispute 
by the appellant that, on the date of the accident, the policy was valid and current 
ex facie, that it stood in the name of defendant 1 as the insured, and that there had 

no transfer of insurance. Nevertheless, learned counsel for the appellant 
urges before me, mainly upon the strength of certain English authorities to which 
I shall refer later, that the disappearance of the insurable interest in the policy by 
virtue of the transfer amounts to a lapse. Itis argued that, consequently the third 
party who sustained the injury cannot claim damages from the Insurance Company. 


The learned Judge who tried the suit went into the merits of evidence whether, 
in actual fact, the vehicle had been transferred from defendant 1 to defendant 2 on 
8th January, 1951, even prior to the accident. I may here conveniently state that 
the facts of the accident itself are not in dispute or the fact that the driving of the 
vehicle on that occasion was rash and negligent, and that it resulted in the death 
of the son of the plaintiffs, aged about 19, entitling the plaintiffs to claim for heavy 

es. The learned Judge came to the conclusion that, for want of sufficient 
evidence, he could not hold that the sale was established. He therefore held that 
the sae amounted to the ownership vesting in defendant 1 alone on the date of 
the accident. 


Learned counsel for the Company, Sri R. Gopalaswami Ayyangar, argues that 
this conclusion of the learned Judge is opposed to certain facts of the documentary 
record, such as thereceipt, dated 8th January, 1951 (Exhibit B-4) issued by Sukumar 
Productions to N. Ramakrishnan (defendant 2) etc. However, the receipt does not 
appear to have been properly proved, and the learned Judge felt some EEE 
in accepting and acting upon it. But, for purposes of the present argument, I s 
assume that the car was actually sold on that date, and that defendant 2 became the 
owner of the car on that date, as far as defendants 1 and 2 were concerned. Even 
so, it is not in dispute that, from the point of view of the State Authorities, the certi- 
ficate of registration still stood in the name of defendant 1 on the date of the accident, 
and that the insurance policy was current and valid in the name of defendant 1 as 
the insured. The question is whether, under those circumstances the Insurance 
Company can plead that there is a virtual lapse of the policy, thereby entitling the 
company to claim exemption from payment of damages to the third party who 
suffered the injury. 

Whatever the English authorities might be on this aspect, this argument by 
the Company is directly opposed to the very terms of the policy, and to the law in 
this country. I have scrutinised the terms of the policy and, whileI am able 
to discover there specified conditions, the breach of which will render the policy 
liable to be cancelled, such as those set forth in section 96 (2) (b) (i), etc., of the 
Madras Motor Vehicles Act, there is absolutely no condition to the effect that a 
sale of the car during the validity of the policy renders the policy void, or amounts 
to a lapse. Even assuming that such a sale is a term which enables the insurer to 
claim as against the insured, and that the policy is liable to be avoided or cancelled, 
which is the highest that the Insurance Company can claim, the law in this country 
makes it clear that this will not avail the Company with regard to liability for 
damages to the victim of the accident. Itis for this specific purpose that the Legis- 
lature has enacted section 96 (1) of the Motor Vehicles Act, and it is explicitly stated 
there that. 

“notwithstanding that the insurer may be entitled to avoid or cancel or may have avoided or 
cancelled, the poli , the insurer shall, subject to the provisions of this section, pay to the person 
entitled to the efit of the decree any sum not exceeding the sum assured payable thereunder, as 
if he were the judgment-debtor”. 

Again; in section 96 (2) itself, those conditions are specified, the infringement of 
which might entitle an insurer to avoid a policy. Undoubtedly, a transfer of the 
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vehicle during the currency of a policy has nothing to do with these conditions. It 
is also interesting to note, in this context, that the Supreme Court has recently held 
in B. I. G. Insurance Co v. Itbar Singh+, that the statute has expressly confined the right 
of the insurer to avoid his liability to certain grounds, and that the Court cannot add 
to those grounds for reasons of hardship. Their Lordships actually observed that, 
even if the insurer finds that the ins is a man of straw, and is thereby frustrated 
with regard to his remedies, “ the loss had to fall on some one, and the statute has 
thought fit that it shall be borne by the insurer ”. The law in this country is there- 
fore very clearly that, even if the insurer has some ground which would entitle him, 
as against the insured, to avoid the policy or to have it declared as void, that will 
not protect the insurer from liability to pay the victim of the accident to the extent 
covered by the insurance. Nor is this unreasonable? It is a necessary and logical 
implication of the entire theory of compulsory insurance in respect of third-party 
risks with reference to motor vehicles. Any alternative view would involve the 
difficulty which would result in the injustice that the third parties, who may be in- 
jured by such accidents, may be unable to obtain the benefit of the compulsory 
insurance, under a variety of unforseeable circumstances such as the transfer of 
property in the vehicle, or the death of the insured resulting in an immediate de- 
volution of title by operation of law, etc. Clearly, it is in order to obviate these 
obstacles to the remedy of the third party victims, that section 96 was enacted by 
the Legislature. 


_ Itis argued that the law in England appears to be somewhat different, mainly 
upon the strength of certain passages in Shawcross on Motor Insurance, 2nd edition, 
pages 85 and 87. In page85, the learned authors point out, on the strength of a line of 
cases in United Kingdom that, where the subject-matter of policy is a specified vehicle 
the policy lapses ifthe assured parts with his interestin the vehicle (see also Peters v. 
General Accident and Life Assurance Corporation Lid.*.) But, I note, that in the rele- 
vant insurance policy, there seems to have been an express condition that the policy 
was liable to lapse, if the assured parted with property in the car. In the decision 
quoted, ‘Goddard, J., as he then was, expressed the view that, because of the trans- 
fer of property in the car, “ the policy lapsed”. Now, we have no such term in the 
present policy, and it is at least doubtful in view of section 96 (2) and the Supreme 
Court, decision referred above, whether any such term could be legally imported 
into motor insurance policies, thereby entitling theinsurer to avoid the policy, as 
a result of the sale of the car. In any event, this may be as between the assurer 
and the assured, But the right of the third party to claim the benefit of the decree 
Has been put on a higher footing, and statutorily provided for in this country. 


In the result, therefore, I hold that the decree of the lower Court was perfectly 
justified, even upon the basis (which was not proved, as I earlier observed) that the 
insured had sold the car to another prior to the date of the accident. I make no 
observations here upon the right of the appellant-CGompany to pursue any remedies 
against the original insured (defendant si or the transferee (defendant 2 ) or both. 
It may be pertinent here to observe that, whether the driver in actual charge of the 
vehicle was employed by defendant 1 or defendant 2, defendant 1 should certainly 
be held to have permitted such employment, since defendant 1 was responsible for 
the car till the certificate of registration was transferred, as well as the insurance 
policy. It is no doubt true that there would be a substantial difference in law if 
the driver had been an unqualified or unlicenced person. But that is not the case 
here. The appeal hence fails, and is dismissed with costs. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice ANANTANARAYANAN. 
P. Govinda Chetty and others .. Appellants* 


[4 


K. Lingaswami Chetty and another .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 58 and 62 (1)— 
Moses’ a scheme for the institutron—Deputy Commissioners not satisfied that a scheme should be framed— 
Order dropping the proceedings—Suit to set aside the o1der—Court has no power to direct a scheme to be framed. 


Under section 58 of the Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) 
the Deputy Commissioner has to be satisfied that it is necessary or desirable to frame a scheme of 
administration for the institution. 


The statute provides a remedy by way of suit where this subjective satisfaction exists and the 
authorities proceed further to frame a scheme, or alter, modify or cancel it. But the failure of the 
authority to be satisfied is not a justiciable matter. 


Whilg the power to institute a suit against the order of the Commissioner may not be in dispute, 
the Court no power to direct the Deputy Commissioner to be satisfied that a scheme should be 
framed or to direct him to frame a scheme where the Deputy Commissioner was not so satisfied 


originally, 

Appeal against the Decree of the City Civil Court (II Assistant Judge) Madras 
in O.S. No.- 2776 of 1955 and petition praying to admit documents as additional 
evidence. 


K. E. Rajagopalachari, for Appellants. 


T. A. Ramaswami Reddi, R. Venkataramani, The Government Pleader 
K, Veerasami and V. Srinivasan, for Respondents. 


The Court delivered the following 


Jupcment.—This appeal involves an interesting question relating to the pro- 
visions of the Hindu Religious and Charitable Endowments Act, Madras Act XIX 
of 1951. We are not concerned here with most of the particulars of evidence, but 
we may briefly note that one Rukmani Ammal endowed certain properties by a 
registered settlement deed, dated 1gth March, 1906, for the celebration of a certain 
festival in the month of Thai in Sri Veeraraghavaswami Temple at Trivellore. She 
appointed six persons as executors, directed them to collect rents and to hand over 
the rents to two of the executors for the administration of the endowment. It is 
alleged that the properties have since comc into the possession of the first defendant, 
who is misappropriating the rentals, and not administering the religious trust in 
a proper manner. 


The matter came to the notice of the Deputy Commissioner of Religious 
Endowments, Coimbatore, who initiated proceedings suo motu under section 58 (1) 
of Act XIX of 1951. But as that officer was not satisfied that a scheme should be 
settled for this religious trust, he dropped the proceedings. The matter again came 
up before the Commissioner of Hindu Religious and Charitable Endowments, who 
also declined to interfere. It is sufficient to note that under section 61 (1) of Act 
XIX of 1951, there is a right of appeal provided to the Commissioner against any 
order by the Deputy Commissioner under the prior provisions, and that under sec- 
tion 62 (1) of the Act, any party aggrieved by an order passed by the Commissioner 
may within the period of limitation spccified, institute a suit in a civil Court to modify 
or cancel such order. The present suit has been instituted upon this basis, and the 

uestion is whether the suit is maintainable ; and whether the Civil Court can 
me any scheme. 


The learned Assistant City Civil Judge came to the conclusion that the Court 
had no jurisdiction: to frame a scheme, mainly placing reliance upon the Bench de- 
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cision of this Court in Pichu Ayyangar v. Ramanuja Jeer Swamigal?. In that decision, 
the question whether the civil Courts have jurisdiction to frame a scheme after the 
passing of the Madras Hindu Religious Endowments Act, 1927, was dealt with and 
answered in the negative. The following passages in the judgment of Leach, G.J., 
are of significance (at page 885) : 

“ The Board cannot be compelled to hold an inquiry. If it decides that an inquiry is not neces- 


sary, the applicants can carry the matter no further ; so much is conceded by the learned advocate for 
the appellant ”. 


Again at page 886, the learned Chief Justice observes : 


“I agree with Venkataramana Rao, J., that section 63 does not give authority to the Court to 
frame a scheme m the event of the Board refusing to do so. The only orders which the section refers 
to are : (1) An order settling a scheme ; (2) an order modifying a scheme, and (3) an order cancelling 
a scheme. I consider that the words ‘ institute a suit in the Court to modify, or set aside such ord 
are intended only to refer to an order settling a scheme or modifying or cancelling one”. 


It is now argued before me, as was sought to be argued in the lower Court also, 
that the situation is quite different under Madras Act XIX of 1951, because a 
variety of orders is contemplated under section 57 and the subsequent ‘sections, 
and because specific rights of appeal to the Commissioner are given under section 
61 (1), and specific rights to prefer suits against an order passed by the Commissioner 
under section 62 (1). It is not in dispute that under section 62 (2) of the Act, an 
appeal to this Court is provided from the decree of the civil Court in the suit 
instituted under section 62 (1) of the Act. 


But even so, the question is not whether a suit may not be technically competent 
against the order of the Commissioner declining to interfere with the order of the 
Deputy Commissioner, which itself dropped the proceedings for the settlement of 
a scheme for this religious trust. The question is whether the Court has now any 
power to declare that the officer concerned under the statute (Deputy Commissioner) 
ought to have been satisfied that a scheme should be framed, and whether the Court 
has any power either to direct him to frame a scheme, or to frame a scheme, itself. 
This depends upon an analysis of the language of section 58 (1) of Madras Act XIX 
of 1951, and of the principles upon which the earlier Bench decision held that the 
Court had no power to frame any such scheme. I think that it can be easily shown 
that the same principles held the field, under the 1951 Act also, and that the language 
of section 58 (1) totally precludes the argument that the Court has any power to 
direct the Deputy Commissioner to be satisfied that a scheme should be framed, 
or to direct him to proceed to frame a scheme, though he might not have been ori- 
ginally satisfied. Equally, while the power to institute a suit against the order of 
the Commissioner may not be in dispute, it seems to me very clear that the Court 
has no power to frame a scheme where this element of subjective satisfaction of the 
Deputy Commissioner does not exist. 


Section 58 (1) of Act XIX of 1951 runs as follows :— 


“ (1) When the Deputy Commissioner has reason to believe that in the interests of the proper 
administration of a religious institution, a scheme should be settled for the institution or when not 
less than five persons having interest make an application in writing, stating that in the interests of the 
proper administration of religious institution a scheme should be settled for it, the Deputy Commissioner 

consult in the prescribed manner the trustee and the persons having interest and the Area Com- 
mittee, if any, having jurisdiction over the institution ; and if, after such consultation, he is satisfied 
that it is necessary or desirable to do so, he shall, by order, frame a scheme of administration for the 
institution ”. 
A perusal of this sub-section therefore shows that the Deputy Commissioner has 
to be satisfied that it is “ necessary or desirable ” to frame a scheme of administration 
for the institution, and his consequential order may certainly be taken up in appeal 
to the Commissioner. Again, under section 58 (6) of the Act, the Deputy Com- 
missioner has even power and jurisdiction to modify or cancel any scheme settled 
under sub-section (1). It will be noted that the Deputy Commissioner may take 
cognizance of the matter in one of two ways. He may act suo motu, or he may act 
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upon an application preferred by not less than five persons having interest in the 
endowment. In the present case, it is an admitted fact that the Deputy Com- 
missioner proceeded suo motu. It is equally undeniable that he was not satisfied 
that it was necessary or desirable to frame a scheme. ‘The result was that he dropped 
the proceedings. 

I find it quite impossible to conceive how the Court can be clothed with a power 
to compel an administrative authority to be subjectively satisfied as to a certain 
matter, when that satisfaction has been made the essential condition under the law 
for the authority to proceed further. The remarks of Leach, C.J., in the earlier 
Bench decision are also precisely in point here, to the effect that the Hindu Religious 
Endowment Board cannot be compelled to hold an enquiry, where it considers that 
no enquiry is necessary. The statute provides a remedy by way of a suit where this 
subjective satisfaction exists, and the authorities proceed further to frame a scheme, 
or to alter, modify or cancel it. But the failure of the authority to be satisfied is not 
a justiciable matter, and I think that this is abundantly clear from the language 
of section 58 (1) itself. Though Chapter V is now differently worded in other res- 
pects, and a variety of orders is contemplated under section 57 which may be justi- 
ciable, this position remains essentially the same. 


I therefore come to the conclusion that the learned Assistant City Civil Judge 
was correct in his view that the Court had no power to frame a scheme in the suit, 
and the dismissal of the suit has hence to be upheld. With regard to any further 
remedies left to the appellants, I may observe in this context that it is open to the 
appellants even now to prefer a petition to the Deputy Commissioner afresh, signed 
by five of the interested persons, when the Deputy Commissioner may consider the 
situation in the light of this altered fact. Alternatively, though I am not 
expressing any conclusive opinion in this regard, it may possibly be open to the 
appellants to institute a suit outside the ambit of the Act, for the framing of a 
scheme for this private religious trust : it has been held by at least one authority 
of this Court that Courts can competently frame schemes even in respect of private 
religious trusts ; Vide Ramaswam: Mudaliar v. Aiyaswami Cheitiar and others!, an 
unreported decision, to which I was a party. Therefore, the appeal is dismissed. 
The parties will bear their own costs here. 


VS. -_—- Appeal dismissed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMAQHANDRA IYER. 
Firm of M. Chakravarthi Iyengar and others .. Appellants* 


D. 
The Collector of Madras .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 87 (2)—Proceedings before Collector or 
Land Acquisition Officer under sections 9 and 11 of the Acquisition Act for determining compensation com- 
mencing earlier to the new Court-fees Act—Reference to Court under section 18 of the Land Acquisition Act subsequen 
to the new Court-fees Act—Court-fees on appeals—If governed by the Old or the New Court-fees Act. 


The new Madras Court-fees and Suits Valuation Act, 1955, provides for payment of Court-fees 
not only in regard to suits but also in d to matters before the other Tribunals or Officers who may 
be either Revenue or Administrative Officers. Hence the ‘ proceeding’ referred to in section 87 (2) 
of the Act should comprehend all matters other than suits. The Collector or Land Acquisition 
Officer acting under section 11 of the Land Acquisition Act is deciding the rights of parties and such 
proceedings will also fall under section 87 (2) of the Act. The word ‘ Proceedings’ in the section 
should be held to be used as meaning a p ing in the nature of a suit. 


Ramanathan Chettiar, In re, (1942) 1 M.L.J. 111, followed. 
A reference under section 18 of the Land Acquisition Act is only a continuation or at any rate 


arises out of, the initial proceedings under section 11 of the Act. Hence appeals filed in High Court 
which arise out of the proceedings originally started under sections g and 11 of the Land Acquisition 
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Act before the coming into force of the new Court-fees Act of 1955 would be governed by the old 
Court-fees Act by virtue of section 87 (2) of the new Act. 


Appeal against the Orders of the Principal Judge, City Civil Court, Madras, 
dated goth December, 1957 and made in Land Cases Nos. 59 and 37 of 1956. 


C. Vasudevan and T. V. Srinivasan, for Appellant in Appeal No. 178 of 1958. 
T. S. Nagaswami Ayyar and V. Nataraj, for Appellant in Appeal No. 229 of 


1958. 
Ramaswami, for the Government Pleader (K. Veeraswami), for Respondent in both. 


The Court made the following i 
Orper.—The question referred for decision in the two appeals is whether the 
Court-fee paid on them is correct. í j 


The Court-fee that was paid on the appeals was in accordance with the pro- 
visions of the Court-fees Act of 1870 which for the sake of brevity. I shall hereafter 
refer to as the Old Court-fees Act. It is contended on behalf of the State that the 
Court-fee has got to be calculated on the basis of the Court-fees Act (XIV of 1955) 
which came into force on 19th May, 1955. I shall refer to that Act as the New 
Court-fees Act. The appeals are filed under section 54-of the Land Acquisition 
Act claiming a higher compensation for certain lands acquired in Tondiarpet under 
the Town Planning Act. In respect of the lands so acquired the Land Acquisition 
Officer published a notification on 14th May, 1955, under section-g. Claims were 
filed by the appellants on 7th June, 1955, stating that they were entitled to a 
particular amount of compensation. The Land Acquisition Officer passed the 
award on 14th June, 1955. The claimants were however dissatisfied with the award 
and at their instance a reference was made under the provisions of section 18 of the 
Act on 21st July, 1955. The principal City Civil Judge who. heard the reference 
increased the compensation payable to the appellants. The latter, however, were 
dissatisfied with what they got and they have filed the above appeals claiming that 
they are entitled to higher amount of compensation. The claims in the appeals are 
respectively Rs. 62,189 and Rs. 34,929-8-0. As I stated already the appellants 
have paid Court-fee under Schedule I, Article 1 of the Old Court-fees Act. They 
stated that they are entitled to do so by reason of the provisioris of section 87 (2) of the 
New Court-fees Act. That states, oe 

“ All suits and procecdings instituted before the commencement of'this Act and all proceedin, 
by way of appeal, revision or otherwise po therefrom whether instituted before or after su 
commencement shall, notwithstanding the ie of the Court-fees Act, 1870 (Central Act VII of 
1870) and the Suits Valuation Act, 1887 (Central Act VII of 1887) be governed by. the provisions 
of the said Acts and the rules made thereunder ”’. 

Mr. Ramaswami, appearing for the Government Pleader contended that section 
87 (2) of the New Act will not apply as there was no proceedings in existence prior 
to 21st July, 1955, when a reference under section 18 was made to the lower Court. 
According to the learned counsel the ascertainment of compensation by the Collector 
or the Land Acquisition Officer under sections 9 and 11 are administrative in 
character and not being judicial could not be saidto be proceedings within the 
meaning of the section as the Officer concerned could not be said to be acting as a 
Court. In support of that contention the learned counsel referred to the decisions 
in Ezra v. Secretary of State for Indiat, Abdul Sattar Sahib v. Special Deputy Collector, 
Vizagapatam?, and Annamalai Chettiar and others v. State of Madras and others, 


In the present case the reference to the lower Court was made only subsequent to 
the coming into force of the New Act. It is therefore to be ascertained whether the 
proceedings could be deemed to be pending before the coming into force of the New 
Court-fees Act in relation to the award. 


The term ‘proceedings’ hss been defined in the Shorter Oxford Dictionary as 
‘doings, a legal action or process, any act done by the authority of a Court of law’. 


-B.) 


(E.B. 
. 209: LL.R. 47 Mad. 357. 3. 


L ae L.R. g LA. 93: LL.R. 32 Cal. 605. 3 
LJ O. S. A. No. 27 of 1954. 
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In re Ramanathan Chettiar! was a case where a question arose as to the proper Court- 
fee payable on the memorandum of a Civil Revision Petition against an order direct- 
ting a decree-holder to refund a sum of money received by him as ratable distribu- 
tion. Venkataramana Rao, J., had to consider the meaning of the term ‘proceeding’ 
in Schedule II, Article 1 (b) (i) of the Old Court-fees Act. The learned Judge held 
‘that the word ‘proceeding’ in its narrow sense could be a step in any action or in an 
independent proceeding analogousto anaction by whicha litigation was initiated. In 
its wider sense if used in juxtaposition with suit, it would include any proceeding in the 
nature of a suit. The learned Judge further observed that the word ‘proceedings’ 
used by itself had been interpreted to mean all judicial proceedings. But having re- 
gard to the object of the Court-fees Act the term should be held to be used as 
meaning a proceeding in the nature of a suit. 

Mr. Ramaswami, learned counsel, appearing for the Government, contends that 
it is an essential element in the term ‘proceedings’ that it should relate only to the 
matters before a judicial tribunal and as the Land Acquisition Officer acting under 
‘Chapter II of the Land Acquisition Act cannot be said to be acting judicially the 
proceedings under sections 9 and 11 of the Act could not be held to be proceedings 
within the meaning of the term as employed in the New Cour-fees Act. Learned 
counsel further contended that the proceedings under section 11 of the Land 
Acquisition Act canot be held to bein the nature of a suit as it was purely of an 
administrative character. 

It is an accepted rule of interpretation where a statute does not itself provide an 
interpretation for a particular term or phrase in order to arrive at the true meaning 
of that word or phrase one should have to understand it in connection with its context, 
collocation, etc., in accord with the intention of the enactment and that no word or 
phrase should be understood detached from its context. The New Court-fees Act 
is a consolidating statute relating to the payment of Court-fee. Though the Preamble 
of the Act refers only to suits the operative portions deal with the payment of 
Court-fee not merely in suits, but in other proceedings as well. Section 3 (2) defines 
the term ‘Court’ thus: 

“Court meansany civil, revenue or criminal Court and includes a tribunal or other authority 
having jurisdiction under any special or local law to decide questions affecting the nights of parties.” 
Section 4 which levies Court-fee in Courts and Public Offices prescribes that Court-fee 
should be paid in respect of documents filed not merely in the Courts but also in any 
Public Office. By way of example I may also refer to Schedule II, Article (ix) which 
speaks of civil, or revenue proceedings thus indicating that the term ‘proceedings’ is not 
confined only to judicial matters but might apply to Revenue matters as well. 
That the Land Acquisition proceedings are within the operation of the statute is made 
clear by the provision of section 72 (xviii). ‘That provision specifically exempts an 
application for payment of compensation under any law from the payment of Court- 
fee. That would indicate that the proceedings under the Land Acquisition Act would 
come within the scope of the New Court-fees Act but for that exemption. When 
therefore the New Court-fees Act provides for the payment of Court-fee not merely 
in regard to suits but also in regard to matters before the other Tribunals or Officers 
who may be either Revenue or Administrative Officers, it stands to reason that the 
proceedings referred to in section 87 (2) should comprehend all matters other than 
suits. It must be pointed out that in the Old Court-fees Act there was no definition 
.of the term ‘Court’. Therefore a Tribunal or any other authority invested with the 
power of deciding the rights of parties would not come within the meaning of the term 
“Court’. It cannot be disputed that-undersection 11 of the Land Acquistion Act, the 
Collector is empowered to decide the rights of parties in that he fixes the compensa- 
tion payable for the property acquired. Section 11 provides for the enquiry and 
award by the Collector. Section 13 invests the Collector with a power to adjourn the 
enquiry. Section 14 invests the Collector with power to summon and enforce atten- 
dance of witnesses and production of documents. The procedure indicated for the 
fixing of the amount of compensation under section 11 would show that the proceed- 
ings before the Collector are analogous to that of a suit, though actually, it is not a 
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suit. Therefore adopting the definition of the term ‘proceedings’ given in Ramana- 
than Chettiar, In ret, I am of opinion that ‘proceedings’ before the Land Acquisiion Om- 
cer under section 11 would come within the meaning of section 87 (2) of the New 
Court-fees Act. Mr. Ramaswami then contendéd that even assuming that the 
proceedings before the Land Acquisition Officer were held to be proceedings within 
the meaning of section 87 (2), the provisions of the Old Court-fees Act will not apply 
to the instant case as the claims were filed before the Land Acquisition Officer only 
on 7th June, 1955, that is after the coming into force of the New Court-fees Act. In 
support of that contention he referred to two decisions of the English Courts, Sharpingion 
v. Fulham Guardians? and Dale v. Hatfield Chase Corporation®. ‘The former case is not 
of much assistance for a decision of the present question. In the latter case the date 
on which the right to compensation was determined was on the date of service of 
notice, The principle of those decisions will not apply to the present case where under 
sections 9 and 11 the jurisdiction of the officer would exist irrespective of any claim. 
The Land Acquisition Officer gets jurisdiction to assess the compensation on the 
issue of a notice under section g (2). No doubt the procedure indicated in section 11 
requires claims to be filed. But the foundation of the jurisdiction of the Officer is 
under section g by virtue of the notification thereunder and not by virtue of the 
claim. For even ifthe claimant does not put forward any claim there is a statutory 
obligation cast on the officer to assess the compensation. I am, therefore, of the opi- 
nion that the proceedings should be properly said to commence in the present case 
on the date of the notification under section 9, namely, 14th May, 1955, that is 
before the coming into force of the New Court-fees Act. . 


It was then contended that the proceedings by way of reference under section 18 
are not continuation of proceedings before the Land Acquisition Officer under sec- 
tions g and 11, and that as the proceedings under section 18 commenced only long 
after the coming into force of the New Court-fees Act the provisions of the Old Act 
would not apply. In support of that argument the learned counsel contended that 
the term ‘otherwise’ uséd in section 87 (2) should be read ejusdem generis with the 
terms ‘appeal’ and ‘revision’ and therefore what section 87 (2) contemplated were 
proceedings which are analogous to appeal or revision from the original proceeding, 
and as according to the learned counsel proceedings under section 18 being original 
in nature and not by way of appeal or revision from the proceedings initiated under 
section 9, section 87 (2) could be held not to apply under the present case. I am, 
however, unable to agree. In Ganga Nacken and another v. A. Sundaram Ayyar*, 
Krishnaswamy Nayudu, J., rejected the contention that the word’ ‘otherwise’ in sec- 
tion 87 (2) should be read ejusdem generis with the words appeal and revision"preceding 
before it. That was a case in which a copy application was filed in respect of an 
appeal which was filed before coming into operation of the New Act. It cannot be 
said that a copy application was a proceeding by way of appeal or revision from the 
substantive appeal. The learned Judge held that the copy application would be 
governed by the provisions of the Old Court-fees Act in the view that the term ‘other- 
wise’ should be understood as meaning arising from. ‘The position in the present case- 
is converse of that in Ganga Naicken and another v. A Sundaram Aiyar*, I have already. 
held that the proceedings under sections gand 11 of the Land Acquisition Act before 
the Land Acquisition Officer, were proceedings within the meaning of section 87 (2) 
ofthe.Act. ‘The reference proceedings under section 18 is only a continuation or at 
any rate arises out of those proceedings, though it may not be by way of appeal or 
revision. That would properly be held as ‘otherwise arising therefrom’. It follows 
that the appeals in this Court which arise out of the proceedings originally started 
under the notificationjunder section gof the Land Acquisition Act prior to the coming 
into force of the New Court-fees Act would be governed by the provisions of the Old 
Court-fees Act by reason of section 87 (2). The Court-fee paid is, therefore, correct. 


Reference answered. 





ase 
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Tj STATE OF MADRAS V GLENBURN ESTATES, GOONOOR (Rajagopalan, F.) ‘Kr 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
‘IYER. 


The State of Madras by the Agricultural Income-tax 
Officer, Coonoor .. Petttioner* 
a. 


The Glenburn Estates, Coonoor ` .. Respondent. 


Madras Plantations Agricultural Incoms-tax Act (V of 1955), section 5 (¢)}—Payment of bonus to the em- 
plopes—Expenditure wholly and exclusively laid out for the purpose of land or plantation—Is a permissible dedus- 
fion—Section 5 ( f) and Rule (3) 1 Foris of the Ruler Pu er used in coffee plantation for the seasonal six months 
— Depreciation allowance— le of the a If a permissible n. 


The payment of bonus was not to a ‘ worker’ as defined by Central Act LXIX of 1951 and so 
would fall ovtside the scope of section 5 (1) of Madras Act V of 1955. As it was, however, a payment 
made to an employee and as it satisfied the test of section 5 (e) that it was an expenditure who y and 
exclusively laid out for the purpose of land or plantation, the payment of this amount is a permissible 
deduction. 


The assessee was a coffee plantation company and the work on the plantation was necessarily 
seasonal, Apparently work on the pulper could be carried on only for about six months in the year 
for agricultural purposes. Though the pulper was in the possession of the assessee and available for 
use all though the year, the pulper was not put to any other use cither during the six months or 
at any other time. The use had necessarily to be restricted to the working season. Under section 
5 Ce of the Act the assessee is entitled to claim the whole of the depreciation allowance. The Proviso 
to Rule 4 (3) of the Rules did not justify the claim being reduced proportionately on the basis that 
though the pulper was available for work all through the year, it was actually used fora portion of 
year. . 


The test really should be, in the case of seasonal factories whether the machinery was available 
for use and for the whole use of agricultural purposes right though the working season. 


Petition under section 54 (1) of the Agricultural Income-tax Act praying the 
High Court to revise the order of the Agricultural Income-iax Appellate Tribunal, 
Madras, dated 25th October, 1958 and made in A.T.A. No. 41 of 1958. 


G. Ramanujam, for the Government Pleader (K. Veeraswami) for Petitioner. 
A, Sundaram Iyer, for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, F.—In this application preferred by the State under section 54 (1) of 
the Madras Plantations Agricultural Income-tax Act (V of 1955) two questions arise 
for determination : (1) Was the Tribunal right in allowing the bonus paid to the 
Assistant Superintendent employed by the assessee as a permissible deduction under 
section 5 (e) of the Act; and (2) Was the Tribunal right in allowing the whole of the 
depreciation claimed by the assessee with reference to one item of machinery, referr- 
ed to as the pulper. 


The first of these questions we have to answer against the petitioner and in 
favour of the assessee in view of our decision in T.C. No. 32 of 1957, etc., in which 
we have just delivered judgment. The payment of bonus was not to a ‘worker’ as de- 
fined by Central Act LXIX of 1951 and so fell outside the scope of section 5 (1). Asit 
was, however, a payment made to an employee, and as it satisfied the test of section 
5 (e), that it was an expenditure wholly and exclusively laid out for the purpose of 
land or plantation, the Tribunal was right in allowing this claim of the assessee for 
deduction. 


The amount allowed as depreciation under the second head was Rs. 36. But 
the question has been raised as one of importance to the Department. Section 5 (f ) 
provides for depreciation allowances for buildings, machinery, plant or furniture. 
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Section 5 (f) itself contemplates rules being made for regulating the grant of the 
statutory depreciation allowances. The Proviso to Rule 4 (3) of the Rules runs : 

“Provided that where any building, machinery, plant or furniture m respect of which any allow- 
ance is due 1s not wholly used for the purpose of agricultural plantations or is used for the purpose 
of agricultural plantations only dúrmg part of a year, the allowance shali be restricted to the fair 
proportional part of the amount which would be allowable if such building, machinery, plant or 
furniture was wholly so used.” 


The facts of this case are not in dispute, and they lie within a narrow compass. 
‘The assessee’s was a coffee plantation, and the work on the plantation was neces- 
sarily seasonal. Apparently, work on the pulper could be carried on only for about 
six months in the year. During those six months, the pulper was used for agricul- 
‘tural purposes. It was not the case of the Department that either during those six 
months or at any other time of the year, the pulper was put to any other use. Nor 
wasitin dispute that the pulper was in the possession of the assessee available for 
use all through the year. But the use had necessarily to be restricted to the working 
season. Whether under those conditions, the assessee was entitled to the whole of 
the depreciation allowance or whether only to a proportionate part of the deprecia- 
tion allowance is the question for determination. The Tribunal held that the Proviso 
did not justify the claim being reduced proportionately on the basis that, though the 
-pulper was available for work all through the season, it was actually used for a por- 
tion of the year. 


As the Tribunal pointed out, the Proviso to Rule 4 (3) has apparently been fram- 
ed on the model of the rules regulating the computation of depreciation allowances 


“under the Income-tax Act. The rule itself has not been elegantly framed and in try- 


ing to include within the scope of the Proviso to Rule 4 (3) more than one concept, 
‘difficulty of actual application may arise. But if the scope of the rule read with the 
Form to which it refers is considered, there should be no difficulty in holding that 
the Tribunal was right in the view it took, that merely because the pulper was worked 
for a portion of the year, the assessee was not disentitled to the full depreciation allow- 
ance, because the pulper had necessarily to be used only during the working season ; 
and as we have already pointed out, it was a seasonal business which could not be 
undertaken all through the year. 


Rule 4 (3) itself refers to the particulars to be furnished in Part ITI of the Prescri- 
bed Form No. 1. Column 7 of Part ITI requires the assessee to give the date from which 
the addition, etc., referred to in Column 6 have been used for the purpose of agricul- 
tural plantations. There is no specific Column in Part III to apply, for instance, to 
seasonal factories to verify during what season or what portion of the year the factory 
worked. As the Tribunal pointed out, there was a specific provision in the Rules fram- 
ed under the Income-tax Act for granting depreciation allowances to factories where 
the working was seasonal. Though it is seasonal, it is deemed to be at work all 
through the year for regulating grant of depreciation allowance under the Income- 
tax Act. Aswe read Rule 4 (3) and the Proviso along with it, we do not understand it 
was the intention of the Government in the case of factories working only during 
seasons to restrict the depreciation allowance with reference to the time factor, 
that is , with reference to the working season in relation to the year. The test real- 
ly should be, in the case of seasonal factories, whether the machinery was available for 
use and for the whole use of agricultural purposes right through the working season. 
If that condition were to be satisfied, we see nothing in the rule orin the Proviso 
thereto to disentitle the assessee to the whole of the depreciation allowance for that year, 
though the machinery could have been used only for a portion of year, that is, during 
the working season. A very literal interpretation of the Provio would lead even to this 
absurdity. Obviously, the machinery could not be used all day and every day right 
though the year. There are the normal working hours even during the day. There 
are holidays in the year. If depreciation allowance is to be calculated only with 
reference to the actual time the machinery was used, obviously the provision in 
section 5 (f) read with Rule 4 (3) would lead to this, that the provision for deprecia- 
tion allowance would be robbed of much of its content. That obviously was not 
intended by Rule 4 (3), nor was that its effect. 
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The second limb of the Proviso to Rule 4 (3), considered in the light of Part IH 
of Form No. 1 would appear to us to providefor a position, where machinery is 
acquired in the course ofa year. There might also be cases where machinery is sold 
in the course of oe Now, with reference to a seasonal factory, machinery might 
have been acquired after the working season was over or machinery might have been 
sold before the working season commenced. In either case, though the machinery 
might have been with the assessee during a portion of the accounting year, the machi- 
nery might not have been available for use at all in the year, in the sense it was 
not available during the working season which alone was really material. The 
second limb of the Proviso to Rule 4 (3) would appear to apply to such cases where 
the machinery itself was purchased in the course of the year, that is, the machinery 
was available for use not throughout the year but only during a portion of the year; 
and in the case ofa factory which had only a working season, the position would 
be more or less the same, that is, the machinery was available only for a portion of the 
working season. We are not attempting to exhaust the classes of cases to which the 
second limb of the Proviso to Rule 4 (3) would apply. We refer to these only by way 
of exantples. But, as we understand the Proviso to Rule 4 (3), there is no scope for 
working out proportionately on the basis of the time factor, where in the case of a 
seasonal factory the machinery was available for use throughout the working season, 
in which case the assessee would be entitled to the whole of the depreciation allowance 
permissible for the year under section 5 (f). That test was obviously satisfied in this 
case and the Tribunal was right in granting the depreciation allowance claimed 
by the assessee. 


On both the points taken, the petitioner State failed. The petition is dismissed 
with costs. Counsel’s fee Rs. 100. 


V.S. ——— Reference answered against the State. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALA AYYANGAR. 


R. Venkatachalam Chetty .. Petitioner* 
v. 


The Board of Revenue, Madras, by the Commissioner of Land 
Revenue, Commercial Taxes and Prohibition, Chepauk, 


Madras and another e. Respondents. 
Madras Cinemas (Regulation) Act (IX of 1955), section 5—Grant of no objection certificate to locate touring 
cinsma-—Simultancous abblication by different persons—-Principle of selection—Ne to apply—Existence of 


ecessuy 
several factors—Board attaching more weight to one factor—Order of the Board—TIf liable to be set right under 
Article 226 of the Constitution. 


In a normal case of an application for a ‘‘ no-objection certificate ” no appeal would lie from 
the grant because the Rules do not contemplate the consideration of rival claims of different persons. 
But in a case where the applications are made simultaneously or almost simultaneously all of them 
complying with the requisite formalities there has necessarily to be a selection due cither to the require- 
ments of Rule 14 (2) regulating the distance between the two cinemas or because the population of the 
area does not admit or justify the running of more theatres than one. 


In a case of balancing of several factors, if the Board of Revenue attached more weight to the 
one rather than to the other, it could not be said that the Board had committed any error which 
could be set right by the exercise of the jurisdiction under Article 226 of the Constitution. 


Shanmugam v. Arumugam, (1960) 1 M.L.J. 66, referred. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records connected with the 
resolution of the Board of Revenue, Chepauk, Madras, dated 16th June, 1959 
and made in its B.T. Rt. No. 2791, by the Commissioner of Land Revenue, 
Commercial Taxes and Prohibition and quash the same. 

K. V. Sankaran and S. Palaniswami, for Petitioner. 


“ * W.P. No. 587 of 1959. 11th December, 1959. 





214 THE MADRAS LAW JOURNAL REPORTS. [1960 


The Additional Government Pleader (M. M. Ismail), G R. Fagadisan and Srimathi 
T. N. Ananthanayaki for ist and 2nd Respondents. 


The Court made the following 


Orver.—The disputes which have given rise to this Writ Petition centre round 
the grant of a ‘No objection Certificate’ to run a touring cinema in the village of 
Olagadam, which is a minor Panchayat in the Coimbatore District. The Petitioner 
Venkatachalam Chetty made an application to the Collector for the grant of such 
a certificate in respect of a site which bore S.F. No. 726 in the village. This applica- 
tion was preferred on rst September, 1958. The Collector complied with the re- 
quest of the applicant and granted the certificate after making the necessary enquiries 
and after satisfying himself that the requisite formalities had been complied with. 
Besides the petitioner one Subramaniam had also made an application for the grant 
to himself ofa “No objection certificate” in respect of S.F. No. 695 in the same vil- 
lage. This application also had been received in the office of the Collector on rst 
September, 1958. This application of Subramaniam was pending before the Collec- 
tor when Venkatachalam’s application was granted. As a consequence of tht allow- 
ance of this last mentioned application Subramaniam’s application was dismissed be- 
cause there was no scope for the grant of licence to two touring cinemas to run within 
that village and besides two sites chosen by the parties were within the prohibited 
distance of each other. Subramaniam prelerred an appeal to the Board of Revenue 
from the rejection of his application which was open to him under the Rules. In his 
memorandum of appeal to the Board, Subramaniam not merely challenged the vali- 
dity of the refusal of the licence to himself but also naturally attacked the propriety 
of the grant of the ‘No objection Certificate’ to Venkatachalam. The Board issued 
notice to Venkatachalam and after considering the representations made by him 
allowed the appeal and remanded the two applications to the Collector for fresh dis- 
posal of both together in accordance with law. This order of the Board has become 
final and itis on the basis of this order that further proceedings before the Collector 
took place. I might also mention that the validity of this order cannot even be 
impugned even ifit were so open. In accordance with this order of remand of the 
Board of Revenue, the Collector considered both the applications together and by 
his order dated 4th March, 1959, he granted a ‘No objection Certificate’ to Venkata- 
chalam and as a necessary consequence the application of Subramaniam was rejected 
for the reason that the site selected by the latter was within four furlongs of the site 
selected by Venkatachalam. Subramaniam who was naturally dissatisfied with this 
order took the matter again in appeal to the Board of Revenue and the Board allowed 
his appeal by their order dated 16th June, 1959 and it is the validity of this last order 
that 1s impugned in this writ petition under Article 226 of the Constitution. 


Before adverting to the points raised by the learned counsel for the petitioner it 
‘would be convenient to set out the main ground on which the Collector preferred 
‘Venkatachalam to Subramaniam for the issue of ‘ No objection Certificate.’ The 
Superintendent of Police, Coimbatore, the Tahsildar and the Revenue Divisional 
Officer had expressed their opinion that the sites chosen by both the applicants were 
unobjectionable from the traffic and other points of view. Both the applications 
had been received in the Collector’s Office on the same day, namely 1st September, 
1958. But Venkatachalam was preferred for the reason that he had complied with 
all the requirements of the Rules at an earlier date. The Collector pointed out that 
Subramaniam’s application when it was filed was defective, that it was returned for 
rectification of the defects and that it conformed to all the requirements of the Rules 
only on 17th September, 1958, so that he treated the application of Venkatachalam 
as having a claim to priority by reason of its being of an earlier date. Another rea- 
son adduced by the Collector related to the opinion of the Panchayat which had to 
be taken into consideration under the last portion of section 5 (1) of the Madras 
Act XIX of 1955. Rule 35 of the Madras Cinema (Regulation) Rules, 1957, 
provides, to quote the relevant paragraph, 


“935 (2). A copy of the application. . . . . . shall be sent to the local authority which 
it within one month from the date of receipt of the application from the applicant to the 


. 
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licensing authority with its remarks recording its objections, if any, to the site and to the installation 
of machinery.” 


There is a Note to this rule which runs thus :— 


“ On receipt of the application from the applicant, the licensing authority shall ensure from the 
local authority and the police that they have received copies of the application and ascertain the 
dates of their receipt to avoid non-receipt or delay in receipt of the copies by the authorities concerned. 
Tf no reply is received within the time pecdbed in sub-rules (2) and (3) it shall be presumed by the 
licensing authority that there is no objection.” 

The application of Venkatachalam was sent to the concerned panchayat on 

Ist September, 1958 or thereabout. No reply, was however, received from the 
panchayat in respect of this application until grd November, 1958 when the panchayat 
‘passed a resolution stating that it could not recommend the grant of a ‘No objec- 
tion Certificate’ to Venkatachalam. The reason for this refusal was stated to be 
that it had already recommended the grani of “No objection Certificate’? to Sub-' 
ramaniam. Subramaniam himself had submitted his application to the Panchayat 
even before he filed it before the Collector and on 13th September, 1958, the President 
of the Panchayat recommended the grant of ‘No objection Certificate’ on the 
strength of a resolution passed by the panchayat on goth August, 1958. The Collec- 
tor held that the objection of the panchayat to the grant of ‘ No objection Certifi- 
cate ’ to Venkatachalam should be disregarded because it had not been received with- 
in the period of one month as provided for in Rule 35 and as regards the grant of ‘ No 
objection Certificate’ to Subramaniam he held that as the resolution of the pan- 
chayat was passed even before the application was filed before him it was ineffective. 


These reasons for preferring Venkatachalam were considered by the Board 
of Revenue and they held that they could not accept the Collector’s view about the 
value to be attached to the resolution of the panchayat. The Board pointed out 


“ The Collector seems to have been carried away by the fact that the appellant had approached 
the Panchayat Board, earlier to the date of his application. The Board does not see how the Collector 
can have any valid objection to this procedure and there is nothing in the Madras Cinemas (Regu- 
lation) Rules, 1957, which can invalidate the resolution of the Panchayat Board ”. 


One other matter that might be mentioned is that though on the terms of Rule 
35 the Collector could have proceeded to consider the application without reference 
to the panchayat ifits view about the application were not received within one month, 
I do not see how the Collector can fail to take note of or disregard a resolution of the 
panchayat which had been communicated to him before the application was actually 
considered and ordered. 


It appears to me that there is really little that could be said against the legality of 
the order of the Board because they were admittedly the appellate authority who 
could consider the decision of the Collector on the merits. 


The point, however, that was urged by the learned counsel was based upon 
a decision of this Court in W.A. No. 98 of 19581 where the learned Chief Justice has 
discussed the procedure to be followed in the grant ofa ‘No objection Certificate °. 
The passage that is now relied on by the learned counsel for the petitioner was 


“the appellant made an application for a “No objection Certificate” and so far as we are able to 
sec, there is nothing in the provisions of the Act or in the Rules which makes it incumbent on the 
Collector to take into consideration any representation of a competing applicant. . . . . . the 
appellant aggrieved by that order appealed to the Board of Revenue as he was entitled to appeal. The 

y question which the Board was called upon to decide in the appeal was the question of the suita- 
bility of the site, whether the reason assigned by the Collector was a valid reason for rejecting the appel- 
lant’s application. Prima facie there could bê no other party interested directly in the result of the 
appeal. It is true that the application of the ondent was liable to be rejected in case the appeal 
was allowed and the appellant was granted a “‘ No objection Certificate ”..... 


» “ There still remains the larger question whether there is anything in the Act or the Rules which 
compels the Collector or the Board to make a slection, and if there is, what are the circunistances in 
which the principle of selection has to be applied, what are its limits ? Is there any fixed point of time 
with reference to which this principle of selection has to be applied ?” 


Sumani Dimattenenmaneaeenncenaa= = e aa 


1, Since reported Shanmugham v. Arumugham (1g60) 1 M.L J. 66. 
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After pointing out the distinction between the principle of selection that is applied 
to determine the preference among the several applicants for the grant of a stage 
carriage permit uner the Motor Vehicles Act the learned Judge went on to state : 


“ There are several difficulties in invoking the principle of selction in respect of applications for 
the issue of “ No objection Certificate ” under the Madras Cinemas Regulation Act.” 


Their Lordships finally held that the principle of selection could not normally 
be applied and that in an appeal against an order refusing the grant of a ‘ No objec- 
tion Certificate’ the only order that could be passed by the Board would be, if they 
had allowed the appeal, to direct the grant of the certificate to the appellant and 
cannot extend to e the setting aside the grant of the certificate already 
made to a rival applicant. Based on this reasoning, learned counsel for the peti- 
tioner urged thatin the present case the Board had exceeded their jurisdiction in 
directing the setting aside of the grant of ‘No objection Certificate’ to the 
petitioner. 


I have examined this decision of the Bench which is binding on me with great 
care, but I must say that it does not lead to the result for which the learned counsel 
contends. In a normal case of an application for the grant of ‘ No objection Certi- 
ficate’ no appeal would lie from the grant, because the Rules do not contemplate 
the consideration of rival claims of different applicants. In a case however, where 
applications are made simultaneously or almost simultaneously, all of them complying 
with the requisite formalities there has necessarily to be a selection due either to the 
requirements of Rule 14 (2) regulating the distance between the two cinemas or be- 
cause the population of the area does not admit or justify the running of more theatres 
than one. In such a case there has necessarily to be a selection. It was precisely 
this contingency that was envisaged by the learned Chief Justice when he observed:— 

“ There may be an extraordinary contingency of the applications for the issue of ‘ No objection 
Certificate ” made by two persons on the same date for sites which lic within the prohibited distance 


from each other. In such a case it may be that the Collector will make a selection or he may send for 
both the applicants and ask them to modify their applications in respect of the situation of the sites ”. 


I consider that the facts of the present case fall within the principle here enunciated. 
There were in the present case two applications, both made on the same date (1st 
September, 1958), though Subramaniam (2nd respondent) complied with all the 
formalities required by Rule 100 only on 17th September, 1958. If that was a cir- 
cumstance that could weigh against the 2nd respondent and in favour of the peti- 
tioner there was a countervailing circumstance, namely, that the 2nd respondent's 
application was not supported by the panchayat of the village whereas that of the 
petitioner was recommended by it. It was, therfore, a case of balancing of several 
factors and if the Board attached more weight to the one rather than to the other, it 


could not be said that they had committed any error which could be set right by the - 


exercise of the jurisdiction of this Court under Article 226 of the Constitution. Besides 
it would also be seen that under section 5 (1) of the Act there is a statutory obligation 
cast upon the licensing authority to take into consideration the views of the local 
authority whereas the rule that first come first served would only have a limited and 
other than statutory force. Learned counsel for the respondent also submitted, and 
in my opinion, that submission is well founded, that F the two applications were 


in order on the date when they were considered, mere priority in the filing of the' 


application would not be a very material circumstance making a preference among 
the applicants. 


What I have said earlier ought to suffice to say that in my opinion there are*no 
grounds for interfering with the order of the Board of Revenue. The petition”fails 
and is dismissed. No order as to costs. 


V.S. Petition dismissed. | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 
Special Tahsildar, Land Acquisition, Lignite Project, Neyveli, at 


Cuddalore and others .. Appellanis* 
a. 
Susai Padayachi and others .. Respondents. 


Land Acquisition Act (I of 1894), sections 18 and 54-—Order on reference under section 18—When appealable 
under section 54. 

Section 54 of the Land Acquisition Act provides that an appeal can be filed in any proceedings 
under the Act from an award or any part of such award. There is no definition in the Act of the 
term ‘award’. But when once there is a proper reference before the Court under section 18 of the 
Act all orders passed in that reference would be awards and an appeal would lie. Where on a refer- 
ence under section 18 the Court gives a decision which has the effect of nullifying the award of 
the Land Acquisition Officer and a remittal of the proceedings for purposes of fixing thes proper amount 
of compensation, that would be an award against which an appeal would lie to the High Court 
under section 54 of the Act. 

Muthubeerappa Pillai v. Revenue Divisional Officer, Melur, (1930) 59 M.L.J. 682 and Ramachandra 
Rao v. Ramachandra Rao, (1923) 43 M.L.J. 78 : 1.L.R. 45 Mad. 320 : L.R. 49 I.A. 129 (P.C.) referred. 


3 pand Acquisition Officer, Tellicherry v. The Valia Raja of Chirakkal Kovilagam, (1944) 2 M.L.J. 130, 
oubt 


Appeals sought to be preferred to the High Court, against the decrees of the Court 
of the Subordinate Judge of Cuddalore in O.P.s Nos. 405 of 1958, 261 of 1957, 404, 
370, 6, 109, 326, 718, 319, 355, 354 377 578; 371, 401, 170, 585, 402, 403, 372,373, 
108, 110, 375, 374s 505, 107, 324, 323s 321, 325, 5, 320, 327, 322, 62, 563 of 1958, 
262 of 1957 and 356 of 1958. 


Office Note.-—The above batch of S. R’s. presented as appeals under section 54 of the Land Acqui- 
sition Act arise out of orders passed on references made to the Subordinate Judge’s Court, Cuddalore, 
under section 18 of the Land Acquisition Act for enhanced compensation. The Subordinate Judge, 
while deciding the question raised has remitted back the reference to the Collector with a direction 
to pronounce a revised award after adopting the mode of valuation of the land in accordance with the 
Land Acquisition Act and not with reference to the amendment made in that Act by Madras Act XI 
of 1953. The question for consideration is whether against such an order of the Subordinate Judge, 
an appeal is competent to the High Court under section 54 of the Land Acquisition Act or whether the 
remedy 1s by way of revision to the High Court under section 115, Civil Procedure Code. Section 54 
of the Land Acquisition Act can be invoked only when there is an award passed on a reference under 
section 18 ofthe Act. In the present case the order that is now sought to be appealed against 
does not ap to come within the meaning of the term ‘award’ under the Land Acquisition Act 
as the Land Acquisition Judge has neither confirmed nor varied nor modified the order of the Land 
Acquisition Officer fixing the amount of compensation. Inasmuch as there is no finality arrived at. 
on the question referred to for determination by the Land Acquisition Judge, the order of the Judge 
does not appear to come under the purview of the term ‘ Award’. No appeal in such a case appears 
to be competent under section 54 of the Land Acquisition Act. In a decision of the Madras Pigh 
Court reported in Revenue Divisional Officer, Tellicherry v. Valia Raja,*the Hon’ble Mr. Justice Wadsworth 
(as he then was) has taken the view that the jurisdiction of the Court under section 18 of the Act is 
a special jurisdiction for the Court to enquire into the objection to the Collector’s award and to 

¢ an award itself after hearing the relevant evidence. Itis also expressed therein that the Act 
does not empower the Court to remand the matter to the Collector for fresh enquiry and for a 
further award. If, however, the Court remanded the case, his Lordship was of the opinion that 
the High Court can set aside the order in revision. The appeal and the Memorandum of Cross- 
Objections in the case reported in Revenue Divisional Officer, Tellicherry v. Valia Raja, were conse- 
quently dismissed. The facts of the present case are on all fours with those of the case cited above 
aud a Revision alone appears to be the proper remedy in such a case. 


To the objection raised by the Office regarding the competency of the appeals in view of the 
decision of Mr. Justice Wadsworth in the case cited above, the Advocate for appellants contends that 
an appeal alone is competent and relies on a decision reported in Muthuveerappa Pillai v. Revenue Divi- 
sional Officer, Melur.3 It is submitted that the facts of that decision are distinguishable from the facts 
of the present case as the appealin the case cited related to the question of enhanced compensation 
over and above that granted by the Land Acquisition Judge. It was held in that decision that an 
appeal lay under section 54 of the Land Acquisition Act. The position is different in the present 
case as this appeal is against the order remitting the reference back for passing a revised award. 


* S.R. Nos. 26775, 26777, etc. of 1959. ios igh hare 
yo a, 1881-Saka). 


t. (f944) 2 M.L.J. 130: AIR. 1944 Mad. 2. (1930) 59 M.L.J. 682 : AI.R. 1931 Mad. 
539. 26. 
28 
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As the matter is not free from doubt this note is submitted for orders on the question whether a 
Civil Revision Petition is not the proper remedy under Section 115, Civil Procedure Code. 


The Government Pleader (K. Veeraswami) for Appellants in all cases. 
The Court made the following 


Orpver.—In a reference under section 18 of the Land Acquisition Act in the 
matter of awards of compensation for the acquisition of certain lands in Velayu- 
danpattu village in the South Arcot district, the learned Subordinate Judge of Cudda- 
lore set aside the award of the Land Acquisition Officer and remitted the matter for 
passing a revised award. This the learned Subordinate Judge did as he found that 
the basis of the valuation adopted by the Officer was under Act XI of 1953 which has 
since been declared to be unconstitutional. The State has preferred the appeals 
against the order of remittal on the ground that the lower Court had no jurisiction to 
set aside the awards and remit the same for passing revised awards. The Office of the 
Registrar has taken objection to the maintainability of the appeals and has referred 
the matter to Court. 


a 

Section 54 of the Land Acquisition Act under which the appeals are sought to be 
filed allows an appeal in any proceedings under the Act to the High Court from the 
award or from any part ofthe award. There is no definition in the Act of the term 
‘award’ but in Ramachandra Rao v. Ramachandra Rao}, the Privy Council observed at 
page 329 that 

“ Under the Land Acquisition Act there are two perfectly separate and distinct forms of Poe 
contemplated. The first is that necessary for fixing the amount of the compensation and is des- 
cribed as being an award. By section 54 an appeal from that award or of any part of the award is 
given to the High Court. . . 2... .” 


In R. D. O. and Land Acquisition Officer, Tellicherry v. The Valia Raja of Chirakkal 
Kovilagam and another?, a similar question arose. Wadsworth, J., held that the Land 
Acquisition Act did not empower the Court to remand the case to the Collector for 
fresh enquiry and for a further award and as there was noright of appeal against the 
order of a Judge declining to make the award, the proper proceeding to set aside 
the order was to apply to this Court under section 115 of the Civil Procedure Code 
by way of revision. 


It does not, however, appear that the decision of a Bench of this Court in Muthuoee- 
rappa Pillai v. Revenue Divistonal Officer, Melur®, was brought to the notice of the learned 
Judge. In that case there was a reference under section 18 of the Land Acquisition 
Act to the lower Court. Pending the disposal of the reference the Government 
cancelled the notification. In view of the cancellation of the notification the lower 
Court closed the proceedings relating to the reference but made certain orders in 
regard to the payment of costs. A question arose whether there could be an appeal 
agaist the order of the lower Court. The learned Judges held that once there was a 
proper reference before the Court under section 18 all orders passed in that reference 
would be awards and an appeal would lie. In the present case we find that in this 
case there is a decision by the Court under section 18 which has the effect of nullifying 
the award of the Land Acquisition Officer and a remittal of the proceedings for the 
purpose of fixing the proper amount of compensation. That would be an award 
within the meaning of the term as adopted by the Privy Council in Ramachandra Rao v. 
Ramachandra Rao\, namely an order that is necessary for the fixing of the amount of 
compensation. I am therefore of the opinion that the order in the present case would 
be an award within the meaning of section 54 of the Land Acquistion Act and an 
appeal can be entertained under that provision. Reference answered. 


R.M. l Reference answered. 


1. (1923) 43 M.LJ. 78: L.R. ag LA. 2. (1944) 2 M.L.J. 130. 
129 : LER. 45 Mad. g20 (P.C.). 3. (1930) 59 Mey, 682 : A.LR. 1931 Mad. 26. 


41] OHELLADORAI 2, V. P. OHINNATHAMBIAR. 219 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr, JusTiaz— RAMAQHANDRA 
Iver. 


‘Chelladorai alias Tiruvarasu Pandian (Minor) by maternal 
uncle and next friend G. Ramiah Pillai and another .. Appellants. 


v. 
Varagunarama Pandiya Chinnathambiar (died) and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 45 (4)—Impartibls 
estate notified and taken over by Government—ILegttimate son of the holder—Right to a share in compensation on the 
basis of right to maintenanceo—Maintenancs not a right under the general law but may be under custom—Custom— 
Where proof not nscessary—Essential of a custom. 

An illegitimate son of a holder of an impartible estate would have no right to be maintained out of 
the impartible estate under the general law relating to impartible estates. 

Section 9 of the Madras Impartible Estates Act (II of 1904), in setting out the persons entitled 
‘to be mainjained out of an impartible estate mentions the son, dson and great grandson among 
others. An illegitimate son would not come within the category of relations set out in the section. 


But the illegitimate son’s right to maintenance could exist if there is a universal, local, or family 
_ ‘custom sanctioning it. 

Though the ordinary rule is that the party who sets up the custom should prove it, yet in cases 
where the custom is so well recognized, ant repeatedly brought to the notice of the Courts, the Courts 
might take notice of them as engrafted on the general Hindu Law. On this basis the illegitimate 
sons in the instant case were held entitled to be maintained out of the impartible estate by custom 
without the necessity of independent proof of such custom, and thus entitled to a share of the compen- 
sation amount deposited on the impartible estate being notified and taken over by the Government. 


Appeal against the order of the Estates Abolition Tribunal, Madurai, in O.P 
No. 170 of 1951. 


R. Sundaralingam and S. W. Kanakaraj, for Appellants. 
R. Vaidyanathan and T. R. Mani, for Respondents, 


The Court delivered the following 


Jopcment.—These appeals under section 51 of Act XXVI of 1948 are directed 
against the orders of the Estates Abolition Tribunal, Madurai, in O.P. Nos, 167 
1951 and 170 of 1951, rejecting the claim of the respective appellants for a share 
in the compensation amount. Sivagiri in the Tirunelveli District was an ancient 
impartible estate ; and it was also included in the Schedule to the Madras Impar- 
tible Estates Act (II of 1904). On the passing of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act (XXVI of 1948), which hereafter shall be re- 
ferred to as the Act, the Sivagiri Estate was taken over by the Government as and 
from 3rd January, 1951, the date of the notification. An advance compensation 
-of Rs. 2,40,000 was deposited by the Government with the Chairman of the Estates 
Abolition Tribunal. \ 


Senthattikalai Pandian Chinnathambiar, the previous Zamindar of Sivagiri 
Estate, died in 1934, leaving his surviving 7 sons, born of lawful wedlock and one 
‘Chinnadurai alias Ramachandran, the appellant in S.T.A. No. 138 of 1954, who 
-was born of his continuously kept concubine. On the death of the Zamindar, the 
eldest of the legitimate sons, Varaguna Pandian, suceeded to the Zamindari. The . 
management of the estate was, however, handed over by him in 1941 to the Court 
of Wards under section 18 of the Madras Court of Wards Act. Varaguna Pandian , 
“married two wives, and had a concubine as well. He had four sons through his 
two wives, and two illegitimate sons, Chelladurai and Swamidurai through his con- 
-cubine. They are the appellants in S.T.A. No. 132 of 1954. It must be noticed 
that, on the date of the notification under Act XXVI of 1948, Varaguna Pandian 


~ F.A. Nos. 1g2 and 198 of 1954. at a Maer teat 
5 agha, . 
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was the landholder, though the managementof the Sivagiri Estate was in the hands. 
of the Court of Wards. 


In O.P. No. 170 of 1951, the six brothers of the Zamindar, Varaguna Pandian, 
joining with their illegitimate half-brother, Chinnadurai (viz., the legitimate and 
illegitimate sons of the previous zamindar) claimed that they were entitled to a share 
in the compensation amount under section 45 (6) of the Act, or alternatively, to 
an aliquot share of the 1/5th of the compensation amount under section 45 (4) and. 
(5). During the pendency of the petition, an arrangement was entered into between 
the Court of Wards and the six brothers of the Zamindar. The petition, therefore, 
proceeded before the Tribunal only with regard to the claim of the illegitimate son 
of the previous Zamindar. His claim was contested by the Court of Wards. The 
Court of Wards denied that he was illegitimate son of the previous Zamindar ; it 
was also contended that, even ifhe were the illegitimate son of the previous Zamindar, 
he would not be entitled to any maintenance out of the impartible estate of Siva- 
giri, and consequently to any portion of the compensation amount. 


The Tribunal found that Chinnadurai was the das: putra or illegitimate son of 
the previous Zamindar, born to him by his continuously kept concubine. On the 
other question, the Tribunal held that, as there was no proof of any special custom 
obtaining in the family, whereby the illegitimate son of the Zamindar was entitled 
to be paid maintenance out of the income from the impartible estate, Chinnadurai’s 
claim had to fail. In that view, the Tribunal rejected the application of the illegiti- 
mate half-brother of the Zamindar to a share in the amount, set apart for payment 
to the maintenance holders under section 45. Chinnadurai has filed S.T.A. No 
138 of 1954 against the order of the Tribunal. 


O.P. No. 167 of 1951 was filed by Chelladurai and Swami Durai, claiming as 
the illegitimate sons of Varaguna Pandian, who was the Zamindar at the time of” 
taking over the estate by the Government. They put forth claims similar to Chinna- 
durai. Their status as illegitimate sons of the Zamindar was, however, not denied. 
But their right to participate in the compensation amount was denied. The Tri- 
bunal held that, under the law, the illegitimate sons of the Zamindar would not be 
entitled to maintenance out of the income from the impartible estate, in the absence 
of custom, and that, as there was no proof of any such custom, the petitioners would 
not be entitled to the reliefs prayed for. In that view, the claim of Chelladurai 
and Swami Durai was rejected. S.T.A. No. 132 of 1954 is filed by the aggrieved 
claimants against the order of the Tribunal. 


It may be noticed that, in neither of the two cases, was any evidence letin about 
the existence of any custom in the family of the Zamindar of Sivagiri, which would 
entitle the illegitimate son of a past or present Zamindar to be maintained out of” 
the impartible estate. Such a right, however, has been put before us on the basis, 
that the custom was too well established to require proof of it in this particular case, 
and that judicial notice should be taken of the existence of such a custom. 


Independent of such a custom, it was also contended that an illegitimate son 
of the proprietor of an impartible estate would be entitled to be maintained out of” 
it. Reliance for this contention was placed upon the dictum in certain decided 
cases, that an illegitimate son of a sudra has the status of a son who would be a 
member of his putative father’s family ; it was argued that such an illegitimate son 
would be entitled to be maintained out of income from the impartible estate, just 
as a son would be, and that on the abolition of the zamindari, the illegitimate son 
would be entitled to a share along with other members of the family in the one-fifth 
share of the compensation amount under section 45 (4) of the Act. The validity 
of the contention depends on the assumption, that independent of a custom every 
member of a Zamindar’s family would be entitled to be maintained from the im-- 
partible estate. That we shall show presently is not the law. 


But before considering that aspect of the matter it is necessary to dispose of the 
contention regarding the claim to a share of the compensation amount undef sec-- 
tion 45 (6). 
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Under section 3 (b) of the Act, the entire estate shall stand transferred to the 
‘Government and vest in them, free of all encumbrances. Under section 66, the 
Madras Impartible Estates Act, 1904, would cease to apply to the estate, if it had 
‘been. governed by that enactment immediately before that date. Under section 3 
` (e)"of the Act, the principal or any other landholder and any other person whose 
tights stand transferred shall be entitled to such rights and privileges as are recognised 
or conferred under the Act. The Act provides for payment of compensation for 
an estate taken over. Section 45 refers to apportionment of compensation in the 
case of certain impartible estates. It runs as follows :— 


“(1) In the case of an impartible estate which had to be regarded as the property of a joint 
Hindu family for the purpose of ascertaining the succession thereto immediately ellie the notified 
date, the following provisions shall apply. 


(2) The Tribunal shall determine the aggregate compensation payable to all the following 
‘persons, considered as single group :— 


(a) the principal landholder and his legitimate sons, grandsons and great- dsons in the 
male line living or in the womb on the notified date, including sons, grandsons and great-grandsons 
adopted before such date (who are hereinafter called ‘ sharers’) ; and 


(6) other persons, who, immediately before the notified date, were entitled to maintenance 
‘out of the estate and its income either under section g or 12 of the Madras Impartible Estates Act, 
1904, or under any decree or order of a Court, award, or other instrument in writing or contract or 
family arrangement which is binding on the principal landholder (who are hereinafter called ‘ main- 
‘tenance holders’) : 


Provided that no such maintenance-holder shall be entitled to any portion of the te 
compensation aforesaid, if before the notified date, his claim for maintenance, or the claim of his 
branch of the family for maintenance, has been settled or discharged in full. 

(3) The Tribunal shall next determine which creditors, if any, are lawfully entitled to have 


their debts paid from and out of the assets of the impartible estate and the amount to which each of 


them is so entitled and only the remainder of the aggregate compensation shall be divisible among 
the sharers and maintenance-holders as hereinafter provided. 


(4) The portion of the te compensation aforesaid payable to the maintenance-holders 
shall be determined by the Tribunal and notwithstanding an agreement already made in respect 
of maintenance whether by a decree or order of a Court, aad or other instrument in writing or 
contract or family arrangement such portion shall not exceed one-fifth of the remainder referred to 
in, sub-section (3) except in the case referred to in the second proviso to section 47, sub-section (2). 


(5) (a) The Tribunal shall, in determining the amount of the compensation payable to the 
maintenance-holders and apportioning the same among them, have regard, as far as possible, to the 
following considerations, namely :— 


(i) the compensation payable in respect of the estate ; 

(ii) the number of persons to be maintained out of the estate ; 

(iii) the nearness of relationship of the person claiming to be maintained ; 
(iv) the other sources of income of the claimant ; and 

(v) the circumstances of the family of the claimant. ' 


(b) For the purpose of securing (i) that the amount of compensation payable to the mainten- 
ance-holders does not exceed the limit specified in sub-section (4) and 


(ii) that the same is apportioned among them on an equitable basis, the Tribunal shall have 
power, whereever necessary, to re-open any arrangement already made in respect of maintenance, 
whether by a decree or order of a Court, award, or other instrument in writing, or contract or family 
arrangement. 


(6) The balance of the gate compensation shall be divided among the sharers, as if they 
owned such balance as a joint du family and a partition thereof had been effected among them 
on the notified date ”. 


As we pointed out before, on the taking over of an estate under the Act the only 
rights created in favour of the erstwhile landholder including the members of his 
family would be those granted under the Act, viz., compensation money or pattas 
in certain cases. The Act makes provision for the distribution of the compensation 
amount. Section 45 contemplates such distribution only amongst the sharers, who 
have been statutorily defined as the principal landholder and certain of his descen~ 


dants in the male line ; vide section 45 (2). That specifically refers only to legitimate 
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issue. No other member of the family would therefore get a right to a share in 
the compensation amount under section 45 (6). 


The claim for a share of the compensation amount would depend on the question , 
whether a coparcenary existed between the holder of the impartible estate and the 
various claimants in respect of the compensation amount. This question arose for 
consideration in Ranga Rao v. State of Madras*, It was held in that case that the 
compensation amount paid by the Government could not be treated as joint family 
property, and that the custom of impartibility did not attach itself to the compen- 
sation, to entitle the brother of a Zamindar to claim a share therein. The reason 
was that the younger brother of the principal landholder, who had no interest in 
the impartible estate on the date of notification except rights to get customary main- 
tenance, would not be entitled to’ any right in the compensation amount, except 
to such rights therein which are granted to him by the Act in lieu of the right of 
maintenance he had. The learned counsel for the appellants, although he did not 
give up the point conceded that this decision is binding on us, which should suffice 
to negative the right of the appellants to share in the compensation amount under 
section 45 (6) ofthe Act. In our opinion the decision in Ranga Rao v. State of Madras? 
is decisive on the claim to a share of the compensation amount. 


The substantial question which is common to both the appeals is, whether an 
illegitimate son of a landholder of an impartible estate would be entitled to main- 
tenance out of the estate, so as to entitle him to a share in the compensation amount 
which is set apart under the provisions of section 45 (4) of the Act to the persons 
entitled to maintenance out of the estate. ; 


In certain cases a right to maintenance may or does exist irrespective of the 
possession of any property. For example, under the Hindu Law, there is a personal 
liability to maintain the wife, minor sons, unmarried daughters and aged parents. 
This obligation does not depend on the person owning any property. Equally 
personal is the liability recognised under section 488 of the Criminal Procedure 
Code, which would cover an obligation to maintain an illegitimate child. Such 
personal obligations very often lapse on the death of the person liable to provide 
the maintenance. Such rights would not, however, come under section 45 of the 
Act except to the extent of the maintenance-holder coming in, in regard to unpaid 
arrears of maintenance as a creditor of the principal landholder. 


There is, however, yet another kind of liability. That depends on the existence 
of property. The basis of such a liability isstated in Mayne on “ Hindu Law and 
Usage”, 11th Edition, page 813, thus :— 

“ The importance and extent of the right of maintenance necessarily arises from the theory of an 

undivided family. The head of such a family is bound to maintain its members, their wives and their 
children, to peters their ceremonies, and to defray the expenses of their marriages ; in other words, 
those who would be entitled to share in the bulk of the property are entitled to have all their necessary 
expenses paid out of its income”. 
The principal or theory on which the right is based is that the member had some 
kind of right in the property as a member of the family, though he was not a coparce- 
ner or one entitled to claim a share therein. Therefore, before a person can claim 
to be entitled to be maintained out of impartible estate, it should be found that he 
had interest therein. Itis now well settled that impartibility is essentially a creature 
of custom. Ordinarily family property is partible ; but property might not be 
partible by virtue of the express terms in a Sannad or grant made by the Crown or 
Government, or it may be such by reason of custom. Under the Hindu Succession 
Act XXX of 1956 impartibility is recognised only in the case where the terms of a 
Crown or Government Grant impose such a condition. Impartibility by custom 
has not been recognised, and succession to such property would hereafter be re- 
gulated by the rules which apply to other property. 





1. (1952) 2 MLL.J. 243 : LL.R. (1953) Mad. 479. 


wd 
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But the rights of the parties in the present case arose before the Hindu Succession 
Act, 1956, came into operation and will be governed by the general principles of 
the Hindu Law. 


Where impartibility is by virtue of custom, it has been held that the property, 
though it was an ancestral one, was not held in coparcenery by the various members 
of the family. The junior members have no right to the'property. They have no 
right to interdict alienations by the holder of the estate or to claim partition. In 
Shibaprasad Singh v. Prayagkumari Debit, Sir Dinshaw Mulla observed : 


“ Impartibility is essentially a creature of custom. In the case of ordinary joint family property, 

the members of the family have (1) the right of partition, (2) the right to restrain alienations by the 
head of the family except for necessity, (3) the right of maintenance, and (4) the right of survivorship. 
The first of these rights cannot exist in the case of an impartible estate, though ancestral, from the 
very nature of the estate. The second is incompatible with the custom of impartibility. . . . To 
this extent the general law of the Mitakshara been superseded by custom, and impartible estate, 
though ancestral, is clothed with the incidents of self-acquired and separate property. But the right 
of survivorshop is not inconsistent with the custom of impartibility. is right, therefore, still remains 
- . . To this extent the estate still retains its character of joint family property, and its devolution 
is governed by the general Mitakshara law applicabile to such property. Though the other righta 
which a coparcener acquires by birth in joint family property no longer exist, the birth-right of the 
senior member to take by survivorship still remains ”, 
It was held that the holder of an impartible estate could alienate by gift inter 
vivos or by will unless he was prevented from doing so by the terms of the grant or 
by custom. This rule, however, would have only a limited application in Madras, 
where there is a statutory provision regulating the rights over impartible estates which 
have been included in the Schedule thereto. Section 4 (1) of that enactment specifi- 
cally provides that the proprietor of an impartible estate would not be capable of 
alienating or binding by his debts, except to the extent to which the manager of 
a joint Hindu family could do. 


But whether it be under the general law or under the provisions of Madras Act 
II of 1904, the junior members would have no interest in the impartible estate. 
Having no interest in the impartible estate they would have no right to maintenance 
out of that estate on the theory of such liability attaching to family property in 
favour of its members. An illegitimate son whether of the previous or the present 
zamindar would therefore have no right to be maintained out of the impartible estate 
under the general law relating to impartible estates. 


But right to maintenance could exist if there is a universal, local or family custom 
sanctioning it. In Rama Rao v. Rajah of Pithapur*, the Privy Council held that, in 
the absence of special custom, the grandson of the deceased zamindar would not 
be entitled to maintenance out of impartible estate in the hands of his successor. 
Lord Dunedin observed at page 785: 


“ An impartible zamindari is the creature of custom, and it is of its essence that no coparcenery 
exists. This being so, the basis of the claim is gone, inasmuch as it is founded on the consideration 
that the plaintiff is a person who, if the zamindari were not impartible, would be entitled as of right 
to maintenance. There is no claim based on personal relationship. 

This proposition, it must be noted, does not negative the doctrine that there are members of the 
family entitled to maintenance in the case of an impartible zamindari. Just as the impartibility is the 
creature of custom, so custom may and does affirm a right to maintenance in certain members of the 
family. No attempt has been, as already stated, made by the plaintiff to prove any special custom 
in this zamindari. That by itself in the case of some claims would not be fatal. en a custom or 

, whether in regard to a tenure or a contract or a family right, is repeatedly brought to the 
notice of the Courts of a country, the Courts may hold that custom or usage to be introduced into the 
law without the necessity of proof in each individual case”. 


In Kondama Naicker v. Kondama Naicker®, there was a claim for maintenance by 
the illegitimate son of a former zamindar of an impartible estate. The zamindari 
was in possession of the paternal uncle’s son of the former zamindar. The claim 
of the illegitimate son was put on the ground of his right in the impartible estate 





1. (1939) I-L.R. 59 Cal. 1399 at 1413: . LL.R. 41 Mad. 778 (P.C.). 
L.R. 599-A. 331 : 63 M.L.J. 196 (P.C.). 3. (1942) M.W.N. 71. 
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as a member of the joint family. That claim was negatived bya Bench of this Court 
following the decision of the Privy Council in Rama Rao v. Raja of Pithapur1. 


The question was elaborately considered again by the Privy Council in Com- 
missioner of Income-tax, Punjab v. Krishna Kishore®, It was held that income from an 
impartible estate was not the income of the undivided family but that of the holder, 
notwithstanding the fact that he had sons, and that there was no right to maintenance 
in the junior members save as such that was impressed by custom. Such custom 
was held to have been recognised in the case of sons. 


Section g of the Madras Impartible Estates Act recognises the right of certain 
junior members to maintenance and make specific provisions: as to, the persons 
entitled to maintenance out of an impartible estate and its income where’such an 
estate is joint family property. Section g sets out the persons entitled to maintenance. 
They are the son, grandson and great grandson of the proprietor of the estate .or 
of any previous proprietor as well as their childless widows, the widow of any previous 
‘proprietor, and the unmarried daughter of the proprietor or of any previous pro- 
prietor as well as of a son or grandson of the proprietor or of any previous proprietor 
-where she has neither father, mother and brother. An illegitimate son would not 
.come within the category of relations set out in section 9g. Section 12 states: 


“ Nothing contained in this Act shall affect the right to maintenance out of an impartible estate 
-and the income thereof, of any other relations of the proprietor or any previous proprictor under any 
law or custom for the time being in force.” > 


Therefore, before an illegitimate son can claim to be maintained out of an 
impartible estate or its income, he should prove a custom by which he would be 
entitled to such maintenance. 


The ordinary rule is that the party who sets up a custom should prove it. But 
there may be cases in which the custom is so well recognised that Courts might take 
notice of them as engrafted on the general Hindu Law. In such cases it would not 
be necessary for the party setting up the custom to prove it in the way in which a 
custom should be proved. In Rama Rao v. Raja of Pithapur!, it was observed that 
if a custom had been repeatedly brought to the notice of Courts and recognised, the 
‘Courts might accept the same as part of law of the land without necessity of 
independent proof in any particular case. 


There was such recognition in regard to the claim to maintenance by the son 
.of a previous proprietor; In Thangavelu v. Court of Wards, Madras*, the rule was 
recognised in the case of an illegitimate son as well. In that case, Patanjali Sastri, J., 
(as he then was) observed at page 152 :— 


“ The sons of a deceased zamindar are entitled to maintenance out of the impartible estate in the 
hands of his successor without proof of special custom. The illegitimate son of a Sudra has been 
held to be a member of his putative father’s family and to have the status of a son for purposes of 
maintenance. His right to receive maintenance out of his father’s impartible estate was recognised 
and given effect to as well established by judicial precedents as long ago as 1870. In these circum- 
-stances we consider that no proof of special custom is necessary to enttle the appellants to maintenance 
out of the zamindari in the hands of the respondents 1 and 2”’. 


‘The learned Judge referred to the decisions in Chouturya Run Murdun Syn v: Sahub 
Purkulad Syn*, Naragunty Lutchmeedayamah v. Vengama Naidoo®, Muthuswami Jagavera 
Yettappa Naicker v. Venkateswara Y ettaya®, and the same case on remand to the High 
Court in Coommera Yeitappa Naicker v. V. Venkatateswara Yettiya?. The decision in 
Chuoturya Run Murdun Syn v. Sahub Purhulad Syn‘, related to succession to a 
` ‘Raj. There was a claim by an illegitimate son of the previous Rajah who 

onged to the Khatri Caste, one of the regenerate castes in Hindu society. It was 
held that the illegitimate son would be entitled only to maintenance andfnot to a 
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share in the property on the ground that the previous Rajah was not a Sudr 
Naragunty Lutchmeedavamah v. Vengama Naidoo’, related to a disputed succession in 
regard to a palayam or Raj which was impartible. There is however nothing in 
the report to indicate asto whether the claim was by an illegitimate son. In 
Muthuswami Fagavera Yettappa Naicker v. Venkateswara Yettaya*, there was a claim by 
the il egitimate son of the deceased zamindar against the successor zamindar for 
maintenance. The Courts in India decreed maintenance against the separate 
property of the zamindar in the hands of the successor. The Privy Council set 
aside that decree and remitted the matter for determination whether the 
‘maintenance, could be paid out of income from the zamindari. The judgment 
of the High Court, after remand, is reported in Coomara Yetiabpa Naicker v. Venkateswara 
Yettiya’, The learned Judges observed that it was clear upon the authorities cited, 
namely, Chuoturya Pun Marden Singh v. Shaub Purhulad Synt, and Naragunty Luchmeeds- 
wvamah v. Vengama Naidoo', that impartible family estate was a fund on which main- 
tenance might properly be charged. The learned Judges mention the fact that the 
Advocate-General who appeared for the zamindar did not dispute that the course 
of decisions had settled that question. That decision makes it clear that the right 
of an illegitimate son of the previous zamindar to have his maintenance paid ou 

of impartible estate was recognised from very early times. In Maharaja of Venkatagiri 
v. Raja Rajeswara Rao”, a claim was made for maintenance by the illegitimate son of 
4 junior member against the holder of an impartible estate on the basis of a grant 
made in favour of his putative father. The grant was construed as creating no rights 
in favour of an illegitimate issue. The learned Chief Justice held that there was no 
sufficient evidence in the case to prove a family or territorial custom. The claim 
in that case was not by the illegitimate son of a zamindar but by one born to a junior 
member. The learned Judges however upheld his claim on the basis that he was 
a member of the family. That was reversed by the Privy Council Raja Krishnayachen- 
dra v. Raja Rajeswara Rao*. Guruswami Pandiyan v. Pandiya Chinna Tambiar?, was a 
case relating to the succession to the Sivagiri estate. In the course of the judgment 
Krishnan, J., stated that it had not been shown in that zamindari there was any 
customary right to maintenance. That observation was made to repel an argument, 
that certain maintenance grants were made in recognition of grantees right in the 
zamindari. The question of the illegitimate son’s claim for maintenance did not 
arise in that case. As pointed out in Thangavelu v. Court of Wards, Madras®, there 
had been no instance in which such a right was put forward and negatived. 
Indeed there was no such decision brought to our notice. Mr, Natesan, the 
learned counsel for the respondents, contended that the decisions in Muthuswami 
JFagavera Yettappa Nacicker v. Venkateswara Yettaya*, and that reported in Coomara 
Yettappa Naicker v. Venkateswara Yettiya* were based on the theory that an illegiti- 
mate son, as a member of the family of his putative father, would be entitled to 
maintenance. That theory having been negatived by the later decisions in Rama 
Rao v. Raja of Pithapur®, and in Commissioner of Income-tax, Punjab v. Krishna Kishore?®, 
dt was contended that the basis of the earlier judgments was wrong, and they 
could no longer be relied on as validly recognising an illegitimate sows claim to 
maintenance. In other words it was said that the earlier cases proceeded not on 
any custom which was alleged or proved but on the principle of law that an illegiti- 
mate son was a member of the family and was therefore entitled to maintenance, 
and that the decision in Thangavelu v. Court of Wards, Madras, requires 
reconsideration. We do not agree. The illegitimate son’s claim has undoubtedly 
Been recognised all these years. The circumstance that the reason for the custom. 
has subsequently been found to be wrong cannot affect its validity. It must be 
noticed that it is the usage which makes the law, and not the reason for such a usage. 
ge 
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The essentials of a valid custom are that it should be continuqus and uniform, not 
immoral or opposed to public policy and must have the qualities of antiquity and 
certainty. All these are present in the instant case. There is no further require- 
ment under the law that a custom in order to be upheld should be deducible from 
any accepted principle of law. In Thangaveluv. Court of Wards, Madras1, the learned 
Judges rejected a similar contention in these words :— 


“ A right which was considered to be indisputably established more than half a century ago and 
which is not shown to have since been denied or disputed in any decided case cannot, in our opinion, 
be over-thrown the strength of recently expounded theories regarding its basis”. 


We are in respectful agreement "with that view. It would, therefore, follow 
that it is unnecessary for the appellants in the two appeals to adduce evidence of 
a custom, that they would be entitled to maintenance out of the impartible estate, 
as such custom has been so well recognised as to become part of the law. 


On behalf of the appellant in S. T. A. No. 138 of 1954 renance was placed on 
Exhibit A-1, as amounting to recognition of his right to maintenance from the im- 
partible estate. Exhibit A-1 is a decision of the Magistrate on a reference by the 
Collector on behalf of the Court of Wards to settle the claim of maintenance of the 
appellants against their putative father, who was then alive. As the putative father 
would be liable personally to maintain his illegitimate sons, no inference could be 
drawn. from the mere fact that maintenance was awarded. to the appellant under 
Exhibit A-r. In view of our finding on the existence of a custom by which an illegi- 
timate son of the proprietor of an impartible estate would be entitled to maintenance 
out of the zamindari, it is unnecessary to consider that matter further. On the 
finding that the appellants in both the appeals would be entitled to maintenance 
from the impartible estate, they would be entitled to a share in the amount allotted 
under section 45 (4) to the maintenance holders of the family. 


The appeals are allowed to this extent. The order of the Tribunal is set aside 
and the matter is remanded for fixing the quantum of compensation payable to each 
of the appellants. The appellants will be entitled to recover their costs from the 
contesting respondents. 


y.S. e Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAJAGOPALAN AND MR. Jusroe RAMACHANDRA 
Iver. 
Messrs. Addison & Co., Ltd., Madras .. Petitioner® 
2. 
"The State of Madras represented by the Secretary to Government 
Revenue Department, Madras .. Respondent. 


Madras General Sales Tax Act (IV of 1939) and Constitution of India, 1950, Article 286 (2)-—Sale by 
the assesses of motor cars to sub-dealers resident outside the State for sale outside the State—Delivery within the 
State—Purchase price—Should be included in the turnover and liable to tax—Section 8-B of Act (IV of 1939)— 
Amounts collected by way of sales tax from the consumer by the registered dealer—Should be included in the 
assessable turnover. : 

The assessee firm sold the motor cars to its sub-dealers who resided outside the State of Ma 
and who were bound under the terms of the contract with the assessee firm to sell those cars within 
the respective areas all of which were outside the State of Madras. Those cars were however deli- 
vered to the sub-dealers or their agents at Madras and were subsequently taken by those sub-dealers 
outside the State for sale within their respective areas. Such sales completed by delivery within 
the State of Madras, though the sales were for subsequent transport of those cars to areas outside the 
State for further sales there, were intra-State sales within the State of Madras and were not sales in the 
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course of inter-State trade within the scope of Article 286 (2) of the Constitution as it stood in the 
relevant year (assessment year 1951-52) before it was amended. The purchase price should be in- 
cluded in the assessable turnover. 


The amounts collected i a registered dealer from the consumer by way of sales tax under section 
8-B of Act (IV of 1939) should be included in the assessable turnover of the dealer. 


Petition under section 12-B (1) of Madras General Sales Tax Act (See rule 130 
1) (a)) praying the High Court to revise the Order of the Court of the Sales Tax 
ppellate Tribunal, Madras, dated 26th December, 1955 and made in Tribunal 


Appeal No. 375 of 1955 (A-3-5-/51-52 dated and May, 1953, Special Commercial 
Tax Officer for Appeals, Madras City). ae = 


K. V. Venkatasubramania Iyer and V. Sethuraman, for Petitioner. 
The Government Pleader (K. Veeraswami), for Respondent. 
The Order of Gourt was made by 


Rajagopalan, J.—The assessee was a dealer in automobiles among other 
articles. „Two of the items finally included by the Tribunal in the assessable - 
turnover of the assessee for the assessment year 1951-52 were (i) Rs. 14,42,225-5-0 
and (ii) the amounts collected by the assessee by way of tax under section 8-B of 
the Madras General Sales Tax Act—the exact amount has yet to be ascertained, as 
the Tribunal held that the Government were entitled to assess tax only at 3 pies 
per rupee. The first of these items represented the purchase Prices paid to the 
assessee firm for the sale of motor cars to its sub-dealers, who resided outside the State 
of Madras and who were bound under the terms of their contract with the assessee 
to sell those cars within the respective areas, all of which were outside the State of 
Madras. Those cars were however delivered to the sub-dealers or, their agents 
at Madras and were subsequently taken by those sub-dealers outside the State for 
sale within their respective areas. 

The assessee contended before us, in his application preferred nnder section 
12-B of the Act, that neither of these items should have been included in its assessable 
turnover. 


Normally we should have held that the question, whether each of these items 
is assessable to sales tax, is concluded by the authority of prior decisions of this Court. 
It was held in Ashok Leyland, Lid. v. State of Madras, that such sales completed by deli- 
very of the cars within the State of Madras, though the sales were for subsequent 
transport of those cars to areas outside the State for further sales there, were intra- 
State sales within the State of Madras and were not sales in the course of inter-State 
trade within the scope of Article 286 (2) of the Constitution, as it stood in the relevant 
year before it was amended. The principle applied in Ashok Leyland caset, was the 
one laid downin the earlier decisions of this Court, Indian Coffee Board v. State of Madras® 
and State of Madras v. Indian Coffee Board*. If the principle thus reaffirmed in Ashok 
Leyland case*, were to apply, the contention of the assessee will have to be negatived 
in this case also. Similarly, if the principle laid down in Sundararajan & Co., Lid. y. 
State of Madras*, and reaffirmed in the unreported decision of this Court in T. R.C. 
No. 46 of 1955, etc., and again in State of Madras v. Bangalore Automobiles®, were to 
apply, the second of the contentions of the assessee, that the amount collected by the 
assessee under section 8-B by way of tax should not be included in its assessable 
turnover, will also have to be rejected. 


The endeavour of Mr. Venkatasubramania Ayyar learned counsel for the 
assessee petitioner was to convince us that those earlier decisions of this Co to 
each of which one of us was a party, required reconsideration. We have heard him 
in full as if the questions at issue were res integra, We are, however, unable to accept 
his contention that those decisions require reconsideration. We should also men- 
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tion that the decision of this Court in Ashok Leyland case1, is under appeal to the 
Supreme Court. In these circumstances we do not consider it necessary to discuss 
in full all the contentions the learned counsel urged before us. 


As we said, Ashok Leyland case}, is a direct decision of this Court on one of the 
two questions at issue, whether the sales of the motor cars were intra-State sales or 
were sales in the course of inter-State trade or commerce within the meaning of 
Article 286 (2) of the Constitution as it stood before it was amended. The principle, 
that a sale completed by the delivery of the goods within the State to the buyer or 
his agent was not a sale in the course of inter-State trade or commerce even if the 
buyer bought the goods solely for transporting them outside the State and did trans- 
port them, was based among other things to a large extent on the interpretation 
placed by the Supreme Court on the scope of the expression: 

i a the course of the import of the goods into, or export of the goods out of, the territory of 
Di s 

within the meaning of Article 286 (1) (b) of the Constitution. It must be held that 
the scope of Article 286 (1) (b) has been finally settled by the Supreme Court. What 
was laid down by the majority of the Judges in the State of Travancore-Cochin v. S. V.C. 
Factory*, that a sale and purchase within the State for the purposes of exporting those 
goods was not a sale in the course of export, was reaffirmed by the Supreme Court in 
State of Madras v. Guruviah Naidu®, and State of Mysore v. Mysore Spinning and 
Manufacturing Co., Lid*. We are still of the view that the expression “in the course 
of” should have the same significance when it related toexport andimport trade to 
which Article 286 (1) (b) of the Constitution applied and also when it related to inter- 
State trade or commerce which was regulated in the relevant period by Article 286 
(2) as it stood before it was amended. 


Mr. Venkatasubramania Ayyar referred to The Queen v. Wilkinson, Ex parte 
Brazell, Garlick & Company®, the principles laid down in which were quoted with 
approval by Das, J., as he then was, in his separate and dissenting Judgment 
in State of Travancore-Cochin v. S. V. G. Factory*, Mr. Venkatasubramania Ayyar 

ed that neither that decision nor the observations of Das, J., were considered in 
any of the three decisions of this Court including that in Ashok Leyland caset, Even 
so, we are unable to accept his contention that those decisions require reconsideration. 


No doubt in The Queen v. Wilkinson, Ex parte Brazell, Garlick &@ Company® des- 
pite the fact that the goods in question, potatoes were delivered at Dorrigo to the 
buyer’s agent within the State of New South Wales for being consigned to Queens- 
land for sale, the High Court of Australia came to the conclusion, that it was a sale 
in the course of inter-State trade. The learned Judges of the Australian High Court 
observed : 

“ the delivery of the potatoes from the lorry into the railway truck can bear only the aspect of 
an essential and intergral, even if initial, step in the transportation of the potatoes to Queensland.” 
In that case the principle laid down by Dixon, J., in an earlier decision Clements 
«& Marshall Pty. Lid. v. Field Peas Marketing Board®, was reaffirmed. 

“We should consider ne sensation sighificañice x „ansachoni and vena they form an 
5 ntinuous flow or course of trade, w! , apart m theoreti ibi- 
Ae cet al involve transfer from one State to another.” egni possibi 

What arose for decision in State of Travancore-Cochin v. S. V. C. Factory?, was 
that was a sale in the course of export within the meaning of Article 286 (1) (b) 
of the Constitution. It was in considering that question that Das, J., as he then 
was, referred to The Queen v. Wilkinson, Ex parte Brazell, Garlick ©& Company®, to 
‘explain the scope of the “expression in the course of” though the Australian case5 
itself dealt with a sale in the course of inter-State trade. It was apparently after 


SS ee 


I. es 8 S.T.C. 210. 4 (1958) 9 S.T.C. 188. 
2. 1953) 2 M.L.J. 123: (1953) S.C.J. 471 : F 85 T ai 

(1953) 4 S.T.C. aa A.LR. 1953 5.0. 333 (S.C). » 98 Law. 1035 at 1046. ° 
g. (1955) 6 S.T.G. 717. 


Tj MESSRS. ADDISON & co. 7. STATE OF MADRAS (Rajagopalan, F.). 229 


considering this case also that the majority of the learned Judges held in State of Tra- 
vancore-Cochin v. S. V. G. Faciory1, that a sale for export was not a sale in the course 
of export within the scope of Article 286 (1) (b). That principle was reaffirmed by 
Das, J., himself as Acting Chief Justice, in State of Madras v. Gunwiah Naidu, in 
explaining the scope of the expression “in the course of”. We feel bound by the 

rinciples laid down by the Supreme Court, though those decisions were with re- 
erence to sales within the scope of Article 286 (1) (b) of the Constitution. We do 
not feel justified at this stage in enlarging the scope of the expression “ in the course 
of” only in relation to inter-state trade and commerce on the lines explained in 
The Queen v. Wilkinson, Ex parte Brazeil, Garlick & Company®. We are unable to apply 
to this stage the test of commercial significance of the transaction postulated by 
the Australian High Court in the earlier decision and reaffirmed in The Queen v. 
Wilkinson, Ex parte Brazell, Garlick & Company®. 


Learned counsel referred to the test laid down by the Supreme Court of America 
in Phillips Petroleum Company v. State of Wisconsin’, where the goods were destined 
for consumption in a State outside the one in which the goods were sold. In view 
of what we have said earlier, we feel unable to apply this test either in deciding the 

uestion at issue whether the sales of the motor cars were sales in the course of inter- 
tate trade or commerce. 


In State of Madras v. K. H. Chambers, Ltd.®, the Learned Chief Justice referred to 
State of Travancore-Cochin v. S. V. G. Factory!, and observed : 

“ I must confess that but for the authoritative pronouncement of the Supreme Court in the Second 

Travancore case,1 I would have felt considerable difficulty in the construction of Article 286 (1) (4) 
in its application to sales or purchases immediately preceding the actual exports, which are related 
to the export factually. For instance, when a dealer in the State, to perform a contract of sale 
entered into with a foreign buyer, purchases the goods which he subsequently exports, it may well 
be held that the purchase was in the course of the export. Indeed, one of the learned Judges of the 
Supreme Court, » J., took that view, though the majority took a contrary view. But the learned 
Chief Justice of India, who delivered the judgment on be of the majority, took up this very ques- 
tion and held that such a purchase would not be covered by the exemption. This is conclusive on 
this question.” 
It is on similar considerations we have to hold that it is not permissible at this stage 
to decide the question at issue, even with reference to Article 286 (2) of the Constitu- 
tion as it stood then, by applying either the Australian test or the American test to 
which we have referred earlier. We accept the law laid down in Ashok Leyland case,® 
as correct. It is authority binding on us. We hold that the Tribunal rightly included 
this item of Rs. 14,42,225-5-9 in the assessable turnover of the assessee. 


The next question. is whether Sundararajan & Co., Lid. v. State of Madras’, requires 
reconsideration. In January, 1954, this Court held in Deputy Commissioner of Commercial 
Taxes v. Krishnaswami Mudaliar®, that under the scheme of the Act, including 
section 8-B as it stood, the amounts collected by a registered dealer from the consum- 
er by way of sales tax and paid over to the Government should not be included in 
the turnover of the registered dealer as part of the sale price of the goods sold, and that 
those amounts were not liable to be taxed over again to sales tax. Subsequent to that 
the Madras Legislature enacted the Madras General Sales Tax(Defintion of Turnover 
and Validation of Assessments) Act,1954, section 2 of which directed that the amounts. 
so collected under section 8-B shall be deemed to have formed part of the turnover. 
The validity of that Act was challenged, but, it was upheld by a Divsion Bench of 
this Court in Sundararajan & Co., Lid. v. State of Madras’. If that decision prevails 
and the validity of the Act is to be upheld, then the Tribunal was right in including 


this item also in the assessable turnover of the assessee in the year of assessment in 
question. 
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The main contention of Mr. Venkatasubramania Ayyar was that Act XVIII of 
1954 was beyond the legislative competence of the Madras Legislature. That was 
the very contention negatived in Sundararajan & Co., Lid. v. State of Madras+. 


Learned counsel referred to the well-recognised principle reaffirmed by the 
Privy Council in Motor Transport Commissioner v. Antil Ranger & Co. (Pty.) Ltd.,*, 
that a legislature cannot give itself legislative power to tax something if in reality it 
did not have that legislative competence. 

Learned counsel urged that what section 8-B of the Act provided for was the 
collection of a tax, and, if what was collected was a tax, it could not be brought with- 
in the scope of Entry 54 of List II of Schedule VII of the Constitution, In dealing 
with a similar contention what was recorded in Sundararajan’s caset was, 

“ Even if the registered dealer collects the amount by way of tax under the authority of section 
8-B of the Act, the payment is by the purchaser on the occasion of the sale by the dealer vis-a-vis 
the dealer it is in ity part of the price the purchaser has to pay the seller for purchasing the . 
A tax on such a payment, in our opinion, is well within the abmit of Entry 54 of List II, Schedule VII, 
read with Article 246 (3) of the Constitution.” J 
It was pointed out there that it is not the label that the Legislature gave at one stage 
that really concluded the question at issue. ‘Therefore, when section 8-B of the Act 
declared that the amounts were collected by way of tax, that did not conclude the 
question at issue. What was the real nature of the payment has to be taken into 
account in deciding whether it came within the ambit of Entry 54. Learned counsel 
referred to the observations of Venkatarama Ayyar, J., in Bengal Immunity Co., Lid. v. 
The State of Bihar3. After pointing out that the incidence of taxation ultimately fell 
on the consumer the learned Judge recorded : 

“ As the seller is merely to pass on the tax to the consumer, he is, in fact, constituted collector 
of the tax on behalf of the State.” 
‘The learned Judge was only explaining the reality of the situation with reference to 
the economic incidence of the tax. 

We are now concerned with the question whether what was so passed on could 
ever be part of the price the consumer has to pay and which could be correlated to the 
bargain or transaction of sale itself. That aspect we feel was considered in full in 
Sundararajan’s case1, and we are unable to hold that the view taken was erroneous or 
that it requires reconsideration. We are bound to follow the authority of the earlier 
decision, and we hold that the Tribunal rightly included this item also in the assess- 
able turnover of the assessee. ae 

The petition fails and is dismissed with costs. Counstl’s fee Rs. 250/. 

VS. = --Ò Petition dismissed. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 

Present :—Mnr. Jusrick BALAKRISHNA AYYAR, Mr. Justice RAMAGHANDRA 
IYER AND Mr. JUSTICE Jacapiman. 

M. Shaik Dawood .» Petitioner* 
D. 
The Collector of Central Excise, Madras .. Respondent. 


Sea Customs Act (VIL of 1878), section 167 (8)—Construction—Punishment prescribed under—If limited 
to Rs, 1,000-—Option of customs authorities—Interpretation of statutss——Construction requiring addition of 


The amount of Rs. 1,000, specified in the third column of section 167 (8) of the Sea Customs 
Act, is not the maximum limit of penalty which can be imposed by the Customs Authorities. It is 
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clear that the customs authorities are given the alternatives and it is left to them to impose a penalty 
which satisfied the first condition or the second. 
ee of Customs, Madras v. Rahiman, N 57) I i (oa } 283 : sala 2 M.L.J. 41: LLR. 
(2957) Mad 642 ; F mmkatanaropana dyer v. Gi Excise, Mi (1955) 2 M.LJ. 115 
js. Mohandas Issardas v. A. N. Sattanathan, TLR to rahe Bom. 318, approve 


Maqbool Hussain v. The State of Bombay, (1953) 2 M.L.J. 113 : (1953) S.C.J. Aes: 1959 S.G.R. 
gei Babulal Amthalal Mehta v. Collector of Customs, Calcutta, (1957) M.L.J. (Crl.) ; (1957 
GJ. 828 : 1957 S.C.R. 1110 and F. N. Ro v. Collector of Customs, Calcutta, (1957) MJ. (Crk 

684: se 8.C.J. 734 : 1957 S.C.R. 1151, explained. 
v. The Superintendent, District Fail, Amritsar, (1958, (Crl.) 289 : (1958) S.C.J. gor : 
1958 6 S.G. z 822 ; Thomas Dana v. State of Punjab, (1959) M LJ. (te) 474: (1959) S.C.J. 69g and 
Parliwala Bros. Lid. v. Collector of Customs, A.I.R. 1958 Cal. p 

A precedent is a judicial decision which contains in itself a aa Thi authoritative element, 
which 1s the underlying principle is called the ratio decidendi. While the concrete decision is bindin ing 
between the parties to it, the abstract ratio decidendi alone has the force of law as regards the worl 
at large. The only thing i in a Judge’s decision binding as an authority upon a subsequent Judge is 
the principle upon shich the case was decided. 

Judigial declaration unaccompanied by judicial application is not of binding authority. Obiter 
dicta, though they may have great weight as such, are not conclusive authority. 

Salmond on Jurisprudence, 11th edition, pages 223 and 224, Flower v. Elbow Vale Steel, Iron and 
Coal Co., L.R. (1934) 2 K.B. 132 and Stroud’s Judicial Dictionary, cited. 

A construction, which requires fresh words to be introduced into a statute, is not to be readily 
adopted. When a statute provided for alternative punishments, a choice between the two punish- 
ments must naturally be made. It is never intended that the choice of the oe should | be left 
to the person who has been found guilty of having the law. t option must naturally 
vest in the person administering the law. When the legislature in section 167 (8) of the Sea Customs 
Act prescribed that the penalty shall not exceed three times the value of the goods, it was making a 
deliberate effort to make the penalty proportionate to the value of the pools involved ; to fix the 
ceiling at Rs. 1,000, would be to defeat this effort of the legislature. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of-certiorari calling for the records connected with the proceed- 
ings of the respondent the Collector of Central Excise, Madras, dated 28th October, 


1957, in D.A. Dis. VIII/10/215-57/C-2, 132215 and quash the same. 
S. M. Cassim, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


The case came on for hearing before Rajagopala Iyengar, J., who made the 


following 

OrpeErR or Rererencet—This is a petition for the issue of a writ of certiorari to 
quash an order of the Collector of Central Excise, Madras, whereby a penalty 
of Rs. 5,000 was levied against the petitioner for violation of section 167 (8) of the 
Sea Customs Act. 

The petitioner landed at Nagapattinam from Penang in October, 1957 and 
brought with him 84 wrist watches valued at Rs. 4,200. He held no permit for their 
importation and these goods were concealed. They were seized by the Superinten- 
dent of Central Excise at Nagapattinam. Thereafter he was served with a notice 
to show cause why (1) the wrist watches should not be confiscated and (2) why a 
penalty should not be imposed on him under section 167 (8) of the Sea Customs Act. 
As there was no dispute that the petitioner had smuggled these goods into India, 
the Collector ordered their confiscation and also imposed the penalty. The penalty 
that he imposed was as stated earlier, the payment of a sum of Rs. 5,000. ‘Though 
in the petition the validity of the order of confiscation was also challenged this 
ground has now been abandoned and the only point urged before me was as regards 
the legality of the amount of personal penalty to which the petitioner was subjected. 

The point urged turns upon the proper construction of the third column of sec~ 
tion 167 (8) ofthe Sea Customs Act. Section 167 sets out in three columns the offen- 
ces and the penalties that might be imposed by the departmental authorities. The 
first column of the section sets out the offence, the second the number of the sec- 





t ust October, 1959. 


232 THE MADRAS LAW JOURNAL REPORTS. [1960 


tion to which offence has reference and the last column sets out the penalty that might 
be imposed. ‘There is no dispute that the petitioner was guilty of the offence of im- 
portation of goods into India contrary to the prohibition or restriction imposed by 
section 18 or 19 of the Sea Customs Act. What is however relevant for the purpose 
of the present petition is the third column which reads: 

“ such goods shall be liable to confiscation ; any person concerned in any such offence shall: 
be liable to a penalty not exceeding three timees the value of the goods or not exceeding one thousand. 
rupees. 

It would be seen that there are two limits laid down by this section as to the amount of 
penalty that could be imposed. One is that the penalty shall not exceed three times 
the value of the goods and the other is that it shall not exceed Rs. 1,000. It is com- 
mon knowledge that this section was derived from its counterpart of the provision 
in the U.K. Act 39, and 40 Victoria, Chapter XXXVI, section 186, wherein 
it is clearly laid down that the customs authority is at its option entitled to levy penal- 
ty at the higher figure. In other words, the construction that the department put 
upon this provison was to read it as if it contained the words “ whichever is higher .”” 


Bhagwati, J., however delivering the judgment of the Constitutional Bench 
of the Supreme Court in Maqbool Hussain v, The State of Bombay,} observed (at page 
742) after referring to the terms ofsection 167 (8) and the investigation and adjudi- 
cation under the Sea Customs Act: 


“ Even though the customs officers are invested with the power of adjudging confiscation, in- 
creased rates of duty or penalty, the highest penalty which can be inflicted is Rs. 1,000 ”, 


The question immediately arose as to whether this decision should be taken 
to have authoritatively laid down the construction of section 167 (8) of the Sea 
Customs Act as if that provision contained the words “ whichever is lower”, instead 
of “ whichever is higher ” as previously understood. A Bench of the Bombay High 
Court Mohandas Issardas v. A. N. Sattanathan*, had to consider this point and the 
Court was pressed with the observation in the judgment of Bhagwati, J., which I 
have extracted. Chagla, C.J., however, held that the proper interpretation of 
section 167 (8) of the Sea Customs Act never arose before the Supreme Court and 
it treated it as a casual observation which though entitled to great respect as being 
in the judgment of the Supreme Court could not be taken to have laid down the 
law. On this ground the Division Bench held that a penalty which exceeded Rs. 
1,000 was not beyond the competence of the Customs authorities. The identical 
question came up before this Court in The Collector of Customs, Madras v. Rahiman®. 
The observations of Bhagwati, J., were relied on by counsel who appeared for the 
person against whom ty was levied. The learned Chief Justice who delivered 
the judgment of the Bench said (at page 53) : 


“With great respect we cannot agree that Bhagwati, J., by this sentence meant to decide the 
question which now falls for decision. In the case before the Supreme Court no question ever arose 
with regard to the interpretation of section 167 (8)........ We therefore hold that the amount of: 
Rs. 1,000 is not the maximum limit of the penalty which can be imposed by the customs authorities.” 
The matter has again come up before this Court on several occasions and the 
view that has been consistently taken is in accordance with the decision of the Bench 
to which I have referred. There is also another decision of a Division Bench 
to which in this connection I might advert. Venkatanarayana Iyer v. Collector of Central’ 
Excise, Madras‘, which was decided in September, 1957 was an appeal from my 
decision in W.P. No. 655 of 1957. The appeal was dismissed at the stage of ad- 
mission and at that stage a judgment of a learned Judge of the Calcutta High Court 
holding that Rs. 1,000 was the maximum penalty that could be levied was cited 
to the learned Judges Panchapakesa Ayyar and Ganapatia Pillai, JJ. But the Bench, 
however, stating that “ the judgment of a single Judge of the Calcutta High Court 
cannot prevail over the judgment of a Bench of this Court ” dismissed the appeal. 


1. (1953) 2 M.L.J. 113 : (1953) S.C.J. 456: 3- (1957) 2 M.L..J. 41. 
1953 S.G.R. 730 (S.C.). 4 (1958) 2 M.LJ. 115. : 
2. LLR. (1955) Bom. 318. 
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Learned counsel for the petitioner, however, now relies upon the passage in the: 
observations of the Supreme Court in two decisions rendered subsequent to the 
decision in Collector f Customs, Madras v. Rahiman}, the judgment was delivered on. 
16th November, 1956, as indicating that in the view of the Supreme Court the maxi- 
mum penalty that could be levied under section 167 (8) was Rs. 1,000. The first 
of these decisions is Babulal Amthalal Mehta v. Collector of Customs, Calcutta®, a judg- 
ment which was delivered by Govinda Menon, J., on 8th May, 1957. In this 
decision dealing with section 167 of the Sea Customs Act, the learned Judge said 
at page 1116: 

“The penalty of confiscation is provided in the third column of entry No. 8, if any goods, the 

importation or exportation of which is prohibited or restricted, are imported contrary to such prohi- 
bition or restriction. It lays down that in addition to the confiscation of the goods, the persons con— 
cerned shall be liable to a penalty not exceeding three times the value of the goods, or not exceeding 
one thousand rupees. is Court has held that the minimum is the alternative, See Magboot 
Hussain v. The State of Bombay*.” 
Though the passage is obscure it looks as if the learned Judge meant to repeat 
what Bhagwati, J., had observed as regards the scope of section 167 (8) in the earlier 
decision to which reference was made. The other decision which was rendered 
on 16th May, 1957, was F. N. Roy v. Collector of Customs, Calcutta, and the Bench 
consisted of the same five learned Judges who constituted the Bench which decided. 
Babulal Amthalal Metha’s case*. The judgment of the Court on this occasion was 
delivered by Sarkar, J. This learned Judge stated at page 1158 of the report : 

“ Another similar argument was that section 167, Item 8, of the Sea Customs Act iteself offended 
Article 14 in that ıt left to the uncontrolled discretion of the Customs authorities to decide the amount 
of the penalty to be imposed. The section makes it clear that the maximum penalty that might be 
imposed under it is Rs. 1,000. The discretion that the section gives must be exercised within the 
limit so fixed. This is not an uncontrolled or unreasonable discretion.” 

I have only to point out that it does not appear as if the decision of this Court 
in Collector of Customs, Madras v. Rahiman}, was brought to the notice of the learned 
Judges of the Supreme Court when these two decisions were rendered. 

In view of the observations contained in these two decisions of the Supreme 
Court, I consider that the decision in Collector of Customs, Madras v. Rahiman}, re- 
quires reconsideration. The papers in this case are therefore directed to be placed 
before my Lord the Chief Justice for the proper interpretation of section 167 (8) 
of the Sea Customs Act by a Full Bench of this Court. There will be an order 
accordingly. 

When the case came on for hearing before a Full Bench consisting of 
Balakrishna Ayyar, Ramachandra Iyer and Jagadisan, JJ., the Order of the 
Court was made by 


Balakrishna Ayar, F—On 13th October, 1957, the petitioner Shaik 
Dawood landed in Nagapattinam from Penang. The Customs Officers searched 
his luggage and seized 84 wrist-watches valued at about Rs. 4,200 which he had 
smuggled into the country without a permit. For this offence tne petitioner was 
prosecuted before the Sub-Divisional Magistrate, Nagapattinam, who, accepting 
his plea, of guilty, convicted him under section 5 read with section 3 (2) of the 
Import and Export (Control) Act, 1947 and Import (Control) Order, 1955, and 
sentenced him to undergo rigorous imprisonment for six weeks. The petitioner 
appealed to the Sessions Judge, East Tanjore. But that appeal was dismissed. 


On 13th October, 1957, that is to say, the very day on which the watches were 
seized from him, a notice was served on the petitioner by the Superintendent of 
Central Excise, Nagapattinam, to show cause (1) why the 84 wrist-watches should 
not be confiscated under section 167 (8) of the Sea Customs Act read with section 
3 (2) of the Import and Export (Control) Act, 1947, and (2) why a penalty should 
not also be imposed on him under section 167 (8) and (40) of the Sea Customs Act. 





1. (1957) 2 M.L.J. 41 : (1957) M.L.J. (Crl.) g. (1953) 2 M.LJ. 11g: (1953) S.C.J. 456: 
283: I LK. (1957) Mad. 642. 1953 scr. 730, 748 (8.C.). 

2. (1957) M.LJ. (Cr.) 765: (1957) S.CJ. 4. (1957) M.LJ. (Grt) 684 : (1957) S.C.J. 
g28 : 1957 S.C.R. 1110. 994: 1957 S.G.R. 1151 (S.C.)- 
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To this the petitioner sent no reply. On 24th January, 1958, while the petitioner 
was still in tne Central Jail, Tiruchirapalli, serving out the sentence which had been 
imposed upon him by the Sub-Divisional Magistrate, the Collector of Central Excise, 
Madras, passed an order confiscating all the 84 wrist-watches and imposing on him 
a penalty of Rs. 5,000. The complaint of the petitioner is that the order of the 
Collector of Central Excise, confiscating the 84 wrist-watches and also imposing 
penalty of Rs. 5,000 is contrary to law and beyond the jurisdiction of the Collector 
of Centrl Excise. He has, therefore, filed this petition for the issue of an appropriate 
writ to quash the order of the Collector of Central Excise, Madras. 


This petition came on for hearing before Rajagopala Ayyangar, J. Before him 
the ground that the order of confiscation of the watches was illegal was abandoned. 
It was, however, urged before him that under section 167 (8) of the Sea Customs 
Act the maximum penalty that could have been imposed upon the petitioner was 
ra Rs. 1,000 and that the imposition of a penalty of Rs. 5,000 was in contravention 
of the law. 


In Collector of Customs Madras v. Rahiman', a Bench of this Court Held : 

“On a proper construction of the third column of section 167 (8) of Act VIII of 1878, the amount 
of Rs. 1,000 specified therein is not the maximum limit of penalty which can be imposedJby the Gustoms 
authorities. The word “ or” makes it perfectly clear that the Customs authorities are given the 
oleenaiives and it is left to them to impose a penalty, which satisfied cither the first condition or the 
second. z 
The same question came up again in Venkatanarayana Iyer v. Collector of Central 
Excise, Madras*, where the same view was taken. So far as we can ascertain this 
view has been consistently followed in this Court. But, in the cases, to which we 
shall presently refer, the Supreme Court has made certain observations in view of 
which Rajagopala Ayyangar, J., was inclined to think that the decision in Collector 
of Customs, Madras v. Rahiman1, requires reconsideration and so he referred this case 
to a Full Bench. That is how the matter comes up before us. 

We may mention here that the same question has been raisedin W. P. Nos. 924 
928, 979 and 980 of 1959 and we have also heard the learned counsel for the peti- 
tioners in these petitions as to the proper interpretation of section 167 (8) of the 
Sea Customs Act. That sections runs as follows : 

“ The offences mentioned in the first column of the following schedule shall be punishable to the 
extent mentioned in the third column of the same with reference to such offences respectively :— 


Offences. Section of the Act Penalties. 
to which offence 
Aas reference, 

8. Ifany goods, the importation or exporta- 18 & 19 Such goods shall be liable to 
tion of which is for the time being prohibited confiscation ; any person con- 
or restricted by or under Chapter IV of this cerned in any such offence 
Act, be imported into or exported from shall be liable to a penalty 
India contrary to such prohibition or res- not exceeding three times the 
triction, or value of the goods, or not 

exceeding one thousand 
rupees. 


ifany attempt be made so to import or export 
any such goods, or 

if any such goods be foundin any package 
produced to any officer of Customs as con- 
taining no such goods, or 


If any such goods, or any dutiable goods be 
found either before or after landing or 
shipment to have been concealed in any . 
manner on board of any vessel within the 
limits of any port in India, or if any goods, 
the exportation of which is prohibited or 
restricted as aforesaid be brought to any 
wharf in order to be put on board of an 
vessel for exportation contrary to sich 
prohibition or restriction. 
SSS Sarge ee 
1. (1957) 2 MLJ. 41: (1957) MLJ. 2. (1958) 2 M.L.J. 115. 
(Crl.) 283 : LL.R. (1957) Mad. 642. 
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‘We shall immediately refer to the decisions of the Supreme Court on the strength 
‘of the observations in which the contention was put forward that Rs. 1,000 is the 
maximum penalty that can be imposed under any circumstances whatever for a 
contravention of the provisions of section 167 (8) of the Sea Customs Act. The 
earliest of these in Magbool Hussain v. The State of Bombayt. The facts of the case, 
so far as they are at present material, were as follows : On 6th November, 1949, one 
Maqbool Hussain, a citizen of India, arrived in Santa Cruz airport from Jeddah. 
On landing he did not declare that he had brought any gold with him, but on search 
it was found that he had brought in 107.2 tolas of gold in contravention of a noti- 
fication of the Government of India, dated 25th August, 1948. The Customs 
authorities confiscated the gold by an order, dated 1gth December, 1949. 
The owner of the gold was, however, given the option to pay in lieu of such confis- 
cation a fine of Rs. 12,000. That option was not exercised. In March, 1950, a 
complaint was filed in the Court of the Chief Presidency Magistrate, Bombay, against 
-Maqbool Hussain charging him with having committed an offence under sec- 
tion 8 of the Foreign Exchange Regulation Act of 1947 read with the notification 
dated 25th August, 1948. Maqbool Hussain took the contention that the prose- 
cution was barred in view of the fact that the Customs authorities had already 
passed an order confiscating the gold. He filed a petition in the High Court of 
Bombay under Article 228 of the Constitution praying that the case be withdrawn 
‘from the file of the Chief Presidency Magistrate to the High Court and that the 
High Court might either dispose of the case itself or determine the question 
of law which he had raised. After various proceedings which are not of present 
interest the High Court of Bombay dismissed the petition of Maqbool Hussain. 
bool Hussain then obtained Special Leave and appealed to the Supreme Court. 

In the course of a long judgment Bhagwati, J., observed : 

“Even though the Customs Officers are invested with the power of adjudging confiscation, increased 
rates of duty or penalty the highest penalty which can be inflicted is Rs. 1,000.” 
-Now it is perfectly clear that the question what the maximum penalty is which 
can be imposed under section 167 (8) of the Sea Customs Act was never before their 
Lordships at all. The question which the Court had to decide was thus formulated : 
‘See pages 733 and 734 of the report: 

“ The question that arises for our determination in this appeal is whether by reason of the proceed- 
ings taken by the Sea Customs Authorities the appellant could be said to have been prosecuted and 
punished for the same offence with which he was charged in the Court of the Chief Presidency Magis- 
trate, Bombay ”. 

This was the only question before the Court; it was answered in the negative. 
The passage on page 742 on which learned counsel for the petitioner placed so much 
reliance was only a casual observation. 


The same view of this decision was taken in Messrs. Mohandas Issardas v. A. N. 
-Sattanathan*, At page 327, Chagla, C.J., observed as follows :— 

“ Therefore, with respect, this observation is not an obiter dictum in the sense in which we have 
‘indicated. It was not an «xpression of opinion on a point that arose before the Supreme Court. It 
vis again with very great respect—a casual observation made in considering the whole scheme of the 
‘Sea Customs Act.” 

The next case referred to by cunsel for the petitioner is reported in Babulal 
-Amthalal Metha v. The Collector of Customs, Calcutta®, ‘The facts there were as follows. 
‘On 4th May, 1955, the Rummaging Inspector (Intelligence), Customs House, 
‘Calcutta, searched the residential room of one Babulal Amthalal Mehta and in a 
-wall almirah there discovered an old jacket wherein had been concealed 475 pieces 
of diamonds. The explanation of Babulal that he had received them from Messrs. 
‘Ratilal Amritlal not having been accepted the Collector of Customs issued a notice 
ito the petitioner, and, after considering the entire material, he passed an order on 
12th September, 1955, the scope and effect of which are thus set out in the judgment : 


1. (1958) 2 MLL.J. 113 : (1953) S.C.J. 456: g. (1957) 1 M.L.J. (CrL) 765 : (1957) S.C.J 
1953 SRR 730 (S.C.). 3) 828 : 1957 S.G.R. 1110. 
2. LLR. (1955) Bom. 318. 
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“ Since the petitioner had failed to discharge the onus under section 178-A of the Sea Customs. 
Act in respect of the diamonds seized on May 4, 1955, orders had been passed confiscating the same 
under sections 167 (8) and 167 (39) of the Sea Customs Act and that the confiscation would be ab- 
solute in terms of the provisions of section 3 (2) and 4 of the Imports and Exports (Control) Act, 1947. 
The reasons given in the above order were that the subsequent statements were contrary to what 
had been stated in the first instance, that at the time of the raid, an attempt was made to hide the 
diamonds in a suspicious manner and lastly that the petitioner was making statements which were in 
the nature of an afterthought, and not supported by facts. On account of these and other reasons. 
the Collector was of the opinion that the presumption under section 178-A had not been rebutted. 
The order stated that an appeal against it lay to the Central Board of Revenue within three months. 
of the date of the despatch and contained information as to the Court-fee stamps, etc., which 
would have to be affxed. Without availing himself of that remedy the petitioner has come up to this. 
Court by way of an application for a writ under Article 32 of the Constitution.” 


The Court dismissed the petition. In the course of the judgment Govinda. 
Menon, J., referring to section 167 (8) of the Sea Customs Act observed : 


“It lays down that in addition to the confiscation of the goods, the persons concerned shall be 
liable to a penalty not exceeding three times the value of the goods, or not exceeding one thousand. 
rupees. is Court has held that the minimum is the alternative. See Magbool Hussain y. The State 
of Bombay.” 

It will be noticed that the scope of section 167 (8) of the Sea Customs Act was. 
never before the Supreme Court at all in this case either. The only question before 
the Court was whether the provisions of section 178-A offend against Article 14 of 
the Constitution, and, that question was answered in the negative. The passage 
from the judgment of Govinda Menon, J., which we have quoted and on which 
the learned counsel for the petitioner naturally laid emphasise was only a passing 
reference to an earlier case in which too the question did not arise. Further it is 
apparent from an examination of the earlier case in Maqbool Hussain vw. The State of” 
Bombay}, that this observation of Govinda Menon, J., is not very accurate and is 
possibly the result of a misapprehension. 


The third case referred to by learned counsel is reported in F. N. Roy v. Collector 
of Customs, Calcutta®, F. N. Roy, the petitioner in that case, imported from Japan 
zip-chains of the value of Rs. 11,000 and odd. He paid for the goods, but before 
he could clear them, the Assistant Collector of Customs for Appraisement, served 
on him a notice that he did not possess a valid import licence for the goods in question. 
and required him to show cause why the goods should not be confiscated and action 
taken against him under section 167 (8) of the Sea Customs Act. Eventually after 
considering the representations of the petitioner the Collector of Customs made an. 
order confiscating the goods and imposing a penalty of Rs. 1,000. The petitioner 
exhausted his departmental remedies and thereafter went up to the Supreme Court. 
The point taken before the Supreme Court will appear from the following passage 
which we quote from the judgment of Sarkar, J. : 


“ The petitioner has now applied to this Court under Article 32 of the Constitution challenging 
the validity of the order made against him. Learned counsel for the petitioner did not challenge the 
decision of the Customs authorities that the goods were not covered by the notification of March 16,. 
1953. He conceded that he could not do so in this application. Nor did he challenge the Customs 
authorities’ power to confiscate the goods. Learned counsel, however, challenged the order of confis- 
cation because it did not give the petitioner an option to pay a fine in heu of confiscation.” 


It will be noticed that in that case the amount of penalty imposed was only 
Rs, 1,000 and so the question whether the appropriate Customs Officers could impose 
a penalty in excess of Rs. 1,000 did not arise for consideration at all. The only point 
the Court had to decide was whether the petitioner was entitled to the option of” 
paying a fine in lieu of confiscation. It is no doubt true that on page 1158 the learned 
Judge observed : 


“ The section makes it clear that the maximum penalty that might be imposed under it is 
Rs. 1,000. The discretion that the section gives must be exercised within the limit so fixed. This is not. 
an uncontrolled or unreasonable discretion Furthermore, the discretion is vested in high Customs 
Officers and there are appeals from their order.” 





L (1958) S.CJ. 456 : (1953) 2 M.L.J. 113 : 2. (1957) M.L.J. (Grl.) 684: (1957) 8.G..J. 
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From what we have just said it will have become apparent that the only question 
before the Court was as regards the scope of section 183 and that the scope of sec- 
tion 167 (8) was not before the Court at all. 


It will be convenient at this stage to refer to two other decisions of the Supreme 
Court. Of these one is reported in Leo Roy Frey v. The Superintendent, District Fail, 
Amritsar1, The relevant facts of that case were as follows. One Leo Roy Frey 
and another Thomas Dana arrived in India on 11th June, 1957. After staying in 
various places in India they left Delhi in a car for Amritsar on 22nd June, 1957. 
On 23rd June, 1957, they arrived ata Customs Station between India and Pakistan. 
The Customs Officers required the petitioners to fill in the usual declaration forms. 
Thereafter a very intensive search was carried out and then a pocket radio and a time- 
piece were recovered from Dana and pistol with 48 live-cartridges was recovered 
{from Frey. Both of them were then placed under arrest. On goth June, 1957, 
they were further interrogated and their car was thoroughly searched. It was then 
‘discovered that there was a secret chamber in that car containing Indian currency 
of the value of Rs. 8,50,000 and U.S. dollars ‘‘ amounting to 10,000.” Notices 
{were served on Frey and Dana, and, after hearing their representations, the 
Collector of Central Excise made an order confiscating the currency notes and the 
motor car. The petitioner Dana was given an option to redeem the car on payment 
of Rs. 50,000. A penalty of Rs. 25,00,000 was imposed on each of the petitioners 
under section 167 (8). Thereafter the petitioners were prosecuted before the 
Additional District Magistrate, Amritsar, under section 23 read with section 8 of 
the Foreign Exchange Regulations Act, 1947 and section 167 (81) of the Sea Customs 
Act, 1878. The legality of the prosecution was thereupon questioned. It was con- 
tended on behalf of the petitioner that in view of the provisions of Article 20 (2) of 
the Constitution they could not be prosecuted and punished twice for the same 
offence, once before the Customs authorities and again before the Magistrate. This 
‘contention was overruled. The Court observed on page 828: 

“ It is true that the Collector of Customs has used the words “ punishment ” and “ conspiracy ”, 
but those words were used in order to bring out that each of the two petitioners was guilty of the 
‘offence under section 167 (8) of the Sea Customs Act. The petitioners were not and could never be 

with criminal conspiracy before the Collector of Customs and therefore Article 20 (2) cannot 

be invoked. In this view of the matter it is not necessary for us, on the present occasion, to refer 

to the case of Magbool Hussain v. The State of Bombay’, and to discuss whether the words used in Article 

‘20 do or do not contemplate only proceedings of the nature of criminal proceedings before a Court 

of law or a judicial tribunal as ordinarily understood. In our opinion, Article 20 no application 

T the facts of ithe present case. No other points having been urged before us, these applications must 
e dismissed. 


‘On page 827 the following observations, however, appear : 


“ No question has been raised as to the maximum amount of penalty that can be imposed under 
section 167 (8) and we are not called upon to express any opinion on that point.” 


This passage is significant for two reasons. It is clear that the decision of this 
‘Court in Collector of Customs, Madras v. Rakiman®, was cited before their Lordships. 
The other is that in spite of the penalty which was imposed was so large a sum as 
twenty-five lakhs of rupees, counsel did not consider it worthwhile raising the point 
that it contravened section 167 (8) of the Act. 


The last decision cited before us was Thomas Dana v. State of Punjab*, Here 
too the petitioners were the same individuals as in Leo Roy Frey v. The Superintendent, 
District Fail, Amritsar1, The question now was whether Article 20 (2) of the 
Constitution barred the prosecution of the petitioners under the provisions of the 
Sea Customs Act and the Foreign Exchange Regulation Act a question which had 
been previously left open but which as the Court observed : 


“In view of the events that have happened since after the passing of the order of this Court, dated 
‘October 31, 1957, it has now become necessary to determine.” 


I. (1958) M.L.J. (Grl.) 289 : (1958) S.C.J. 3. (1957) 2 M.L.J. 41 : (1957) M.L.J. (Crl.) 
gor: 1958 S.C.R. 822. 283: LL.R. (1957) Mad. $ 

2- e 1953) 2 M.LJ. 113 : (1953) S.CJ. 456 : 4- (1959) M.L.J. (Grl) 474: (1959) S.C. J 
1953 S.C.R. 730. 699. 
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The Court finally held that the proceedings before the Sea Customs Authorities 
even though they might result in the confiscation of the goods and increased rate 
of duty or penalty did not consistute ‘‘ prosecution” within the meaning of 
Article 20 (2) of the Constitution. Subba Rao, J., dissented and expressed this 
opinion :— 

“ I have, therefore, no hesitation to hold that the Customs Officers in so far as they are adjudicat- 
ing upon the offences mentioned under section 167 of the Act are functioning as judicial tribunals. 
If the other view, viz., that an authority is not a judicial tribunal, be accepted, it will lead to an ano~ 
malous position, which could not have been contemplated by the legislature. To illustrate, a Customs 
Collector may impose a penalty of rupees twenty-froe lakhs as in this case on his finding that a person has 
committed an offence under section 167 (8) of the Act, and the accused can be prosecuted again for the 
same offence before a Magistrate. On the other hand, if the prosecution is first laid before a 
Magistrate for an offence under section 167 (8) and he is convicted and sentenced to a fine ofa few 
rupees, he cannot be prosecuted and punished again before a Magistrate.” 


The point here is this : Notwithstanding incidental or passing expressions of 
opinion that had been made on three earlier occasions, the Supreme Court expressly 
refrained from saying anything on the matter in Leo Roy Frey Caset and in Thomas 
Dana’s Case?. Subba Rao, J., definitely expressed the opinion that a penalty of 
rupees twenty-five lakhs would be permissible under the statute. 


It will be seen that the passages on which learned counsel for the petitioner 
laid stress do not form the ratio decidendi of any of the decisions. Nor do they 
appear to be even considered expressions of opinion, The same view was taken by 
a Judge of the Calcutta High Court in Palkiwala Bros. Ltd. v. Collector of Customs’. 
See paragraph 11 where the learned Judge says: 

“But those cases did not, however‘ in my view go into the question of maximum limit and 
actually decide the point.” 

It is occasionally helpful to remind oneself of basic principles and we there- 


fore make no apology for quoting the following passages from Salmond on Juris- 
prudence. On pages 223 and 224 of the eleventh edition the following passages 
appear : 

“ A precedent, therefore, is a judicial decision which contains in itself a principle. The under- 
lying principle which thus forms its authoritative element is often termed the ratto decidendi.: The 
concrete decision is binding between the parties to it, but it is the abstract ratio decidendi which alone 
has the force of law as regards the world at large. ‘The only use of authorities or decided cases’, 
says Sir George Jessel, ‘is the establishment of some principle, which the Judge can follow out in 
deciding the case before him.’ ‘The only thing’, says the same distinguished Judge in another 
case, “in a Judge’s decision binding as an authority upon a subsequent Judge is the principle upon 
which the case was decided.’..........0-.ceeeeeees 

The only judicial principles which are authoritative are those which are thus relevant in their 
subject,-matter and limited in their scope. All others, at the best, are of merely persuasive efficacy. 
These are not true rationes decidends, and are distinguished from them under the name of dicta or obiter 
dicta, things said by the way. The prerogative of Judges is not to make law by formulating and decla- 
ring it—this pertams to the legislature—but to make law by applying it. Judicial declaration, 
unaccompanied by judicial application, is not of binding authority”. 

The footnote is also of interest : 

“The weight to be given to obiter dicta depends upon the circumstances. Sir Carlton Allen’s 
conclusion is that ‘if the eminence of the tribunal, the consensus of judicial opinion, and the degree 
of deliberation all combine to lend a special weight and solemnity to dicta, then their authority is 
for all practical purposes indistinguishable from that of rationes decidendi”. 


In Flower v. Ebbw Vale Steel, Iron and Coal Co.,* the following passage appears 


at page 154: 

“It is of course perfectly familiar doctrine that obiter dicta though they may have great weight as 
such, are not conclusive authority. Obiter dicta in this context means what the words literally 
signify—namely, statements by the way. If a Judge thinks it desirable to give his opinion on 
some point which is not necessary for the decision of the case, that of course has not the binding 
weight of the decision of the case and the reasons for the decision ”. 


We would remark in passing that this passage has been incorporated in Stroud’s 
Judicial Dictionary under the heading Obiter Dicta. 





1. (1938) M.L.J. (CrL) 289: (1958) S.C.J. 3. AIR. 1958 Cal. 232. 
801: pie S.C.R. 822. 4 L.R. (1934) 2 K.B.D. 132. . 
2. (1959) M.L.J. (Crl.) 474: (1959) S.C.J. 699. 
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It has been explained that the observations made by the Supreme Court in 
none of the first three cases which we have cited constitute the reasons for the de- 
cision of any of those cases ; nor are they deliberate pronouncements on the matter 
in question. They are passing observations, incidental and casual in their nature. 


The position, therefore, is that the Supreme Court has not given any clear 
guidance or expressed any considered opinion on the question and the matter 
remains to be examined more fully. 


In order properly to produce the meaning which the learned counsel for the 
petitioner invited us to put on the words appearing in column 3 against item 8 in 
section 167 of the Sea Customs Act it is necessary that the words should run as. 
follows ; 


“ Any person concerned in any such offence shall be liable to a penalty not exceeding three times 


the value of the goods, nor not exceding one thousand rupees, which ever 1s less”. 


But the words “whichever is less”, are not in the statute. A construction 
which would require fresh words to be introduced into a statute is not to be readily 
adopted, “There are numerous statutes which specify punishments in the alter- 
native for defined offences. Of these statutes the most familiar is the Indian Penal 
Code. Section 302 of that Code enacts that a person guilty of murder shall be punish- 
ed with death or imprisonment for life. Section 304 provides that whoever 
commits culpable homicide shall be punished with transportation for life or imprison- 
ment of either description for a term which may extend to ten years. Section 313, 
provides that whoever commits the offences defined in section 312 shall be punished: 
with transportation for life or with imprisonment of either description which amounts 
to ten years. Similarly section 329, Indian Penal Code. Similar alternative pro- 
visions are to be found in various other sections of the Code. 


Now, this Code has been on the statute-book for close on one hundred years. 
and thousands of cases under these sections must have been dealt with during this 
period. Yet, so far as we are aware, it has not even been suggested that since the punish- 
ment provided in these sections is in the alternative only the lesser penalty can be 
imposed by the Courts. Imprisonment for life is a less severe form of punishment 
than death. But, it has not been suggested that because section 302, Indian Penal’ 
Code, enacts that a person guilty of murder shall be punished with death or imprison- 
ment for life he cannot be sentenced to death and can be sentenced only to imprison- 
ment for life. Similarly imprisonment for ten years is less severe than transportation 
for life ; yet it has never been held that where the imposition of these penalties in 
the alternative is provided for transportation for life cannot be imposed. The long 
history of the Penal Code is also sufficient to dispose of the further contention that 
since section 167 of the Sea Customs Act is penal in its nature, Courts must on 
principle adopt the construction more favourable to the person sought to be 
proceeded against. 


The Penal Code is not the only statute which provides for alternative punish- 
ments for the same offence. Another statute which can be called up, from memory, 
and without research is the Indian Navy (Discipline) Act, 1934. Section 4 of that 
Act provides that for the offences specified therein the offender may be punished 
with “death or such other punishment as is hereinafter provided.” Section 5 
provides that if the offence referred to therein is committed from cowardice the 
offender shall suffer “death or such other punishment as is hereinafter mentioned.” 
Similar alternative provisions appear in various other sections which follow. 


If the contention of learned counsel for the petitioner were right then in every 
one of these cases only the lesser penalty can be imposed. That surely could not 
have been the intention of the legislature ; for in that case by prescribing a higher- 
alternative penalty the legislature would be stultifying itself. 


There is yet another difficulty in the way of the contentions of the learned coun-- 
sel for the petitioner. On the basis that Rs. 1,000 is the maximum penalty that. 
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.can be imposed on a person concerned in smuggling goods that maximum would be 
reached in the case of goods of the value of Rs. 3334 since three times this figure 
is Rs. 1,000. So ifa person smuggles goods of the value of say three lakhs or even 
three crores of rupees no penalty can be imposed on him in excess of that which can 
beimposed upon a person whois concerned in the smuggling of goods of the value of 
-only Rs. 333%. Ordinarily in fixing punishments and penalties the legislature 
attempts to make the penalty appropriate to the offence. The more serious the 
offence the greater is the penalty provided. The milder the contravention the 
-milder the penalty. An argument which would make serious inroads into so well 
established and salutary a principle cannot be accepted except where the language 
.of the statute is plain. 

At no time have legislatures inclined to be indulgent to smugglers and, the 
penalties provided in section 167 show that the punishments are intended to be de- 
„terrent. Item 4, as it originally stood, provided for the confiscation of the vessel 
«concerned where it “ has been within the limits of any port in India, with cargo on 
-board”’, should it. 

“ Be afterwards found in any port, bay, river, creck or arm of the sea in India, light or in 
ballast and if the Master be unable to give a due account of the cuastoms-port where such vessel 
‘lawfully discharged her cargo.” 

Item 3-A pro-vides that the vessel shall be liable to be confiscated if any part of 
-the cargo of a vessel is thrown over-board or is staved or destroyed so as to 
prevent its seizure by any officer of customs while the vessel is within Indian 
«Customs waters or while the vessel having been summoned while in Indian waters 
fails to do so and chase is given. 


It is perfectly clear that when the legislature prescribed that the penalty shall 
not exceed three times the value of the goods it was making a deliberate effort to 
-make the penalty proportionate to the value of the goods involved, to fix the ceiling 
at Rs. 1,000 would be to defeat this effort of the legislature. 


Two other contentions put forward by learned counsel remain to be considered. 
‘Section 167 of the Sea Customs Act is based upon section 186 of the Customs Laws 
Consolidation Act of the British Parliament (Chapter 36, 39, and 40 Vic. 1876) 
-which ends as follows : 

“Every person. . > shall for each such offence forfeit either treble the value of the goods, 
including the duty payable thereon, or one hundred pounds at the election of the Commissioners of 
Customs ”. 


It was argued that the English Statute expressly conferred the power to choose 
.on the Commissioners and that no corresponding words are to be found in the Indian 
“Statute. The omission, it was said, must have had a purpose and it was further said 

that that purpose could only have been to make the lesser penalty the maximum 
penalty. 

We are unable to agree. When a statute provides for alternative punishments, 

a choice between the two punishments must naturally be made. But, we do not 

suppose that it was ever intended that the choice of the punishment should be left 

to the person who has been found guilty of having transgressed the law. That 
-option must naturally vest in the person administering the law. That goes without 
saying. 

The freedom of choice would even without the words in question have remained 
-with the Commissioners. The omission of corresponding words in the Indian statute 
is therefore of no consequence. Besides, though the Indian Act is based on the 
“English Act the drafting is not on parallel lines at all. 

Yet another argument was based on section 23 of the Foreign Exchange 
“Regulation Act, 1947. Sub-section (1) of that section was amended in 1957 and 
` +hen it was provided that a person contravening certain other sections of the Act 
Shall be liable, : 


“ to such penalty not exceeding three times the value of the foreign exchange in respect of 
«which the contravention has taken place, or five thousand rupees, whichsber is more”. . 


11) FRANCIES VALLABARAYAR v. comMR. OF 1. T. (Rajagopalan, 7.). aqt 


The argument was that when the legislature thought fit to add the words 
“whichever is more” in section 23 of the Foreign Exchange Regulation Act, 1947 
and omitted to do so in section 167 of the Sea Customs Act one must presume that 
the intention of the Legislature was that only the lesser penalty should be pro- 
vided. Now, on this we would make only two observations. One is that the amend- 
ment made in section 23 did not consist merely of the addition of the words ‘* which- 
ever is more”. The whole of that sub-section was re-written to provide for various 
other matters also. Besides, however legitimate it may be to interpret the mind 
of the legislature by looking into the words of a statute it has subsequently enacted, 
we have not heard that the intention of the legislature as expressed in a particular 
statute can be gathered by its inactivity in relation to that statute. 


It seems to us that the view taken by this Court in Collector of Customs v, Rahiman! 
and Venkatanarayana Iyer v. Collector of Central Excise, Madras*, is right and that view 
cannot be regarded as having been overruled or disapproved of by the Supreme 
Court. 


In the result, this writ petition fails and is dismissed with costs. Advocate’s 
fee Rs. 250. i 


PRN. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justick RAMACHANDRA IYER. 


Francies Vallabarayar .. Applicant* 
0. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (5) (¢)—Depreciation in case of property acquired by inheritance. 

It is true that section 10 (5) (c) of the Income-tax Act, which was introduced by the Amending 
Act of 1953, provides for arri at the written down value of assets acquired by an assessee by way 
of gift or inheritance whereas clauses (a) and (b) of section 10 (5) of the Act define the written 
down value with reference to the actual cost to the assessee. But even prior to the introduction 
of clause (c) an aksessee would be entitled to depreciation allowance under section 10 (5) of the Act 
even with reference to property acquired by him by inheritance from his father. The original cost 
thereof to the assessee in such cases would be the real value of the property at the time the assessee 
acquired it. 

The amendment made in 1958 by introducing clause (5) only gives statutory recognition to this 
principle which should govern the statutory expression ‘ actual cost to the assessee’ in clauses (a) 
and (b) of section 10 (5). The limitation introduced by clause (c) as to cases where the market value 
in the hands of the assessee differs from the written down value in the hands of the previous owner 
would not apply to the earlier assessment years (i.¢.) earlier to 1953. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), 
in R. A. No. 161 of 1955-56 (I.T.A. No. 2655 of 1954-55 Assessment Year 1951-52) ; 
on its file for decision. 

G. Vasantha Pai, for Applicant. 


C. S. Rama Rao Sahib, Special counsel for Income-tax and $. Ranganathan, ‘for 
Respondent. 

The Judgment of the Court was delivered by 

Rajagopalan, 7.—THe question referred to this Court under section 66 (1) of 
the Indian Income-tax Act was: 


“ Whether the assessee is entitled to the depreciation on boats inherited by him from his 
late father ?” 


The Tribunal agreeing with the Departmental Officers, answered that question 
in the negative on a construction of the statutory expression “ actual cost to the 





— 
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assessce ” in section 10 (5) of the Act. No attempt was made at any stage to verify 
what the quantum of depreciation allowance should be in case the assessee was 
entitled to a depreciation allowance despite the fact that the boats in question 
having been inherited by him, there was no actual expenditure incurred by the 
assessee himself in acquiring these boats. In section 10 (5), clauses (a) and (b) 
define the written down value with reference to the “actual cost to the assessee”’. 
It was only subsequent to the assessment year with which we are now concerned, 
1951-52, that section 10 (5) (e) was inserted by the Amending Act of 1953. 
Section 10 (5) (c) provided for a further definition of the written down value, to 
mean : 


“In the case of assets acquired by the assessee by way of gift or inheritance, written down value 
as in the case of the previous owner or the market value thereof, whichever is less ”. 


While we are unable to accept the contention of the learned counsel for the 
assessee, that the scope of the amendment effected by section 10 (5) (c) was wholly 
explanatory of the law as it stood prior to 1953, we are unable to accept the con- 
tention of the learned counsel for the Department, that it was only under section 
10 (5) (c) any provision was made for granting depreciation allowance for assets 
which came to the assessee by way of gift or inheritance. We should like to make 
it clear that we are confining ourselves only to a question of inheritance now. We 
accept the contention of the learned counsel for the assessee, that the principle laid 
down by the Rangoon High Court in In re Commissioner of Income-tax Burma v. E. Solo- 
man and Sons}, should apply and that the assessee should be declared entitled to the 
depreciation allowance, the quantum of which is yet to be ascertained, though the 
allowance is claimed with reference to property, to acquire which the assessee him- 
self did not incur any expenditure because he got it by inheritance from his father. 
It is true that the statutory expression Page, C.J., had to consider in In re Commisstoner 
of Income-tax Burma v. E. Soloman and Sons1, was the original cost thereof to the assessee. 
‘That was subsequently amended and the statutory expression that was in force in 
the year of assessment 1951-52 was “‘actual cost to the assessee”. We do not think 
see is any real difference between these statutory expressions. Page, G.J., 
observed : 


SH sede ten oul S whereas in the present case the assessees acquired property otherwise than 
by purchase, in my opinion the original cost thereof to the assessee means and is the real value of the 


property at the time when the assessees acquired it . . . . . 


We respectfully agree. Besides, that decision held the field without any dissent 
till section 10 (5) was amended in 1953, when the principle also underlying that de- 
cision was given statutory recognition. In our opinion that interpretation should 
also govern the statutory expression “‘ actual cost to the assessee ”. The limitation 
subsequently imposed by section 10 (5) (¢), that if the written down value in the 

of the predecessor was different from the market value on the date of inheri- 
tance, the lower of the two should prevail, was not applicable to assessments in 1951- 
52. 

The learned counsel for the assessee referred to the observations of Lord Atkin 
at pages 217-8 in Corporation of Birmingham v. Barnes*. But as pointed out by Page, 
C.J., in In re Commisstoner of Income-tax Burma v, E. Solomon and Sons*, the wording in 
the English Finance Act differs materially, and the question at issue has to be 
determined really on the language of the Indian Income-tax Act. 


We answer the question in the affirmative and in favour of the assessee. That 
in effect means the Tribunal will yet have to ascertain the quantum which as the 
Tribunal itself has pointed out, there was no occasion to determine so far. 


The assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 
R.M. —_—— Answer in favour of assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAMACHANDRA IYER, 


Foolchand .. Petitioner* 
D. 

Union of India owning the Southern Railway by its General 
Manager and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 1, rule 3-——Joinder of causes of action—Scope of. 

Order 1, rule g of the Civil Procedure Code permits joinder of several defendants against whom 
any right to relief in of or arising out of the same act or transaction is alleged to cxist whether 
jointly, severally or in the alternative, when if separate swts were brought against such persons, any 
common question of law or fact would arise. The words used are ‘same act or transaction ’ and not 
the same cause of action and the provisions of Order 1, rule 3 are wider than the corresponding provi- 
sions of section 28 of the Civil Procedure Code of 1882. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the ordes of the City Civil Court at Madras, dated 14th October, 1959 and made in 
O.S. No. 426 of 1957. 


N. R. Raghavachariar, for Petitioner. 
C. Govindaraja Ayyangar, B. T. Seshadri and F. S. Vedamanikkam, for Respondents. 


The Court delivered the following 


UDGMENT.—This petition seeks to revise the order of Second Assistant Judge of 
the City Civil Court, Madras in O.S. No. 426 of 1957 directing the petitioner who 
was the plaintiff in the suit to elect as to against which of the two sets of defendants 
he would prefer to continue the suit. 


The petitioner despatched certain goods to Howrah through the Railway. 
Respondents 1 to 3 represent the three zones of the Railway through which the ete 
had to travel. The 4th respondent is an insurance company with whom evidently 
the petitioner had entered into a contractof insurance. The petitioner claimed that 
the goods which he sent to Howrah were tampered with during the course of tran- 
sit, and alleging misconduct on the part of the Railway Servants sued to recover 
damages. The 4th defendant, the insurer, was also made a party to the suit and 
a decree was sought against the insurer as well. There was however no com- 
plaint on the part of the latter that the precise nature of the cause of action against 
it had not been disclosed. Mr. Vedamanickam, who appears for the insurance 
company, made it clear before me that it was never the case of the insurer that there 
had been any misjoinder of causes of action or that the suit should be dismissed on 
that account. Such a plea however appears to have been taken by defendants 1 
to 3. Issue 1 is: 


“ Ts the suit bad for mis-joinder of parties and causes of action ?” 


There is however no indication in the order of the lower Court that it was trying 
the firstissue. The learned Judge only states that there was a preliminary objection 
on the part of defendants 1 to 3 as to whether there has been a proper joinder of 
causes of action and defendants in the suit. The contentionon the part of the 
Railway administration was that the claim against the Railway could not properly 
be joined in the same suit with the claim against the insurance company. The 
learned Assistant City Civil Judge found that the plaint did not specify how the plain- 
tiff was entitled to a decree against the 4th defendant as well. Instead of directing 
the plaintiff to clarify the position in regard to the two sets of claims, the learned 
Judge proceeded to assume what, in his opinion, must have been the basis of the 
claim and heid that in the suit which was laid against both the Railway adminis- 
tration as well as the insurer, the cause of action against the former was the loss of 
goods in relation to the contract of carriage while the cause of action in respect of 
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the latter was the contract of insurance. The learned Judge therefore held that' the 
joinder of claims based on those causes of action was improper and that the plaintiff 
should be called upon to elect as to which of the two sets of defendants he wanted 
to proceed against. 


I find it difficult to follow the line of reasoning adopted by the learned Judge. 
There is no evidence, in the case, of the terms of the contract of insurance. If the 
learned Judge really wanted to take up Issue No. 1 and try it as a preliminary issue 
it was his duty to have allowed the parties an opportunity to adduce evidence that 
they might have on the point. In that case the plaintiff would have produced the 
contract of insurance. If it were found after taking such evidence that the claim 
based on the contract of insurance could not properly be joined with the claim based 
on the liability of the carrier the 1st issue could be answered in the affirmative. 
That however was not done in the present case. That issue has in effect been decided 
without even the plaint specifying the nature of the cause of action against the 4th 
defendant and without there being any evidence. It is well known that where goods 
are lost in the course of transit by the Railway, the carrier would be liable only in 
certain circumstances. The liability of the Railway administration is regulated by the 
statute and the Risk Note executed by the consignor. A person, who consigns goods 
by Railway in order to cover the risk in all cases, might insure the goods where- 
by the insurer would take the liability of the loss, etc., whether the Railway adminis- 
tration could be made liable in such loss or not. Generally in such cases the insurer 
insists on the consignor proceeding against the carrier firstand if the carrier is found 
liable the insurer is absolved ; if the former is held not liable, the latter’s liability 
will arise. In either case the liability arises by reason of the loss of goods in transit. 
The claims against the Railway and the insurer would thus be in the alternative. 
The learned Judge has evidently failed to notice that Order 1, rule 3, Civil Procedure 
Code, permits joinder of several defendants against whom any right to relief in res- 
pect of or arising out of the same act or transaction is alleged to exist whether jointly, 
severally or in the alternative, where, if separate suits were brought against such 
persons, any common question of law or fact would arise. The words used in Order 
1, rule 3, Civil Procedure Code, relate to the same act or transaction and not the 
same cause of action. The substantial case for the plaintiff before the lower Court 
was that he lost the goods in transit. The loss would be the act or transaction 
giving rise to liability of the defendant. Whether the loss took place in circumstances 
which would render the Railway administration liable or otherwise can only be 
ascertained at the trial. The common question to be decided in the circumstances 
of the case is the loss and the right to relief will be in the alternative depending on 
the finding of the Court. The learned Judge observed that the cause of action in 
the case of the Railway was the loss and that in the case of the insurer was the con- 
tract. This however is not wholly correct. In either case, there was a contract, 
in the case of Railway the contract of carriage, in the case of the insurer the contract 
of insurance. The contract alone would not be sufficient to sustain the suit. The 
principal cause of action is the loss, though the liability of the respective defendants 
would depend on the reason or the circumstances under which the loss was incurred. 
It may be that in certain cases both the sets of defendants are jointly and severally 
liable ; certainly they would be liable in the alternative. In Payne v. British Time 
Recorder Company Lid.1, it was held that as a general rule where claims by or against 
different parties involved or might involve a common question of fact bearing suffi- 
cient importance in proportion to the rest of the action to render it desirable that the 
whole of the matters should be disposed of at the same time, the Court would allow 
the joinder of plaintiffs or defendants subject to its discretionas to how the action 
should be tried. Thatdecision was rendered under Order 16, rule 4 of the Supreme 
Court Rules in England. In that case the plaintiff had entered into a contract 
to supply certain goods with the 1st defendant. In order to carry out that contract 
he had entered into another contract with the and defendant for supplying him with 
the goods which he agreed to supply to the rst defendant. The purchaser refused to 
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accept the goods on the ground that they did not conform to the samples. The plain- 
tiff thereupon brought an action against the 1st defendant for price of goods on the 
ground of non-acceptance. In that action he impleaded the 2nd defendant who had 
agreed to supply him with goods claiming damages for breach of contract in not 
supplying the goods in accordance with the samples. It was held that the joinder of 
two causes of action in the circumstances of the case was proper. 


In Serajul Hugkhan v. Abdul Rahaman, a purchaser of property filed a suit to re- 
cover possession thereof against a third party. To that suit he impleaded his vendor 
and made an alternative claim against him for refund of purchase money in case it 
were to be found that the third party was the owner and the vendor had no title to 
convey. The Calcutta High Court held that such joinder of causes of action was 
proper or at any rate desirable. That decision was given under section 28 of the 
Civil Procedure Code of 1882. Order 1, rule 3 of the Code of Civil Procedure, 1908, 
which took its place is even wider in that the joinder could be in respect of the 
same act or transaction and not necessarily within the same ‘matter’. 


The order of the learned Judge suffers from a more vital infirmity as well. The 
contract of insurance had not been produced before him and he was not justified with- 
out reference to its terms in holding that the joinder of causes of actién was improper. 
The learned Judge himself noticed the fact that the plaint was not specific about the 
liability of the 4th defendant. If the learned Judge had any doubts that the suit 
might be bad for multifariousness he should have called upon the plaintiff to parti- 
cularise his cause of action against the two sets of defendants and proceeded to decide 
preliminarily issue No. 1. Rules of procedure are intended to aid justice and not 
as short-cuts for disposal. The lower Court has in an attempt to direct the parties 
to conform to the rules of procedure has itself ignored them, The order of the lower 
Court cannot be sustained and is set aside. Respondents 1 to 3 will pay the costs of 
the petitioner. 


R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. 
State Electricity Board, by Superintending Engineer, Mettur Dam .. Petitioner* 
v 


K. Govindarajulu and others .. Respondents. 


Limitation Act (IX of '1g08), Articles 36 and 149—Applicability—Statutory body constituted by 
Government to take over certain functions of Government with independent powers and duties and the right of 
suing and being sued in own name—Suri by, for act of misfeasance—Period of limitation. 


Article 149 of the Limitation Act applies only to a suit by or on behalf of the Central or State 
Government. The benefit of the article cannot be availed of or claimed by a grantee from the 
Government or a statutory body created by the Government to take over certain functions of the 
Government. 


The Madras State Electricity Board constituted under the Madras Electricity (Supply) Act, 1948, 
is a legal person in the eye of law and a body distinct from and independent of the Government, and 
shall sue and be sued in its name. The fact that the Government have power to make rules and other 
controlling powers over the Board would not make the Board a part or limb of the Government for 
purposes of Article 149 of the Limitation Act. 


A suit by the State Electricity Board to recover from the defendant a sum of moncy being the 
cost of a pole belonging to it which was broken by the defendant’s vehicle and loss of revenue on 
account of interruption of electric supply to consumers, is governed not by Article 149, but by Article 
36 of the Limitation’ Act. 

Corporation of Madras by Commissioner v. B. D. Kothandapant Chetti, (1958) 2 M.L.J. 377, applied. 


Jagadindranath Roy v. Hemantha Kumari Debi, (1904) L.R. 31 LA. 203 : ILL.R. 32 Cal. 129 @.C.). 
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Municipal Commissioner for the City of Madras v. Sarangapani Mudaliar, (1895) 1.L.R. 19 Mad. Ts 
“enkatasuryanarayana v. Venku Naidu, A.I.R. 1926 Mad. 1155 and Bengal North Western Railway Go., 
Lid. v. Janki Prasad, A.I.R. 1936 Pat. 362, relied on. 
Petition under section 25 of Act IX of 1887, praying the High Court to revise the 
decree of the Court of the District Munsif of Sankari at Salem, dated 4th December, 
1958 and passed in S.C.S. No. 366 of 1958. 


T. Venkatadri, for Petitioner. 
B. Lakshminarayana Reddy, M/s. Sundararajan and Sivaswami, for Respondents. 
The Court delivered the following 


UDGMENT.—This is a petition to revise the decree of the learned District Mun- 
sif of Sankari, at Salem, in S.C.S. No. 366 of 1958 dismissing the suit on the ground 
that it was barred by limitation. The plaintiff which is the State Electricity Board, 
is the petitioner. 


The suit was to recover a certain sum of money being the cost of a pole which 
had been broken by the 2nd defendant’s lorry on 22nd July, 1955 and the foss of re- 
venue to the plaintiff on account of interruption of electric supply to consumers for 
six hours. The Plaintiff-Board came into existence on and from ist July, 1957. 
It instituted the suit on 5th April, 1958. The lower Court dismissed the suit in the 
view that the suit was governed by Article 36 of the First Schedule to the Limitation 
Act and should have been filed within two years from the date when misfeasance 
occurred. This view is supported by the decision in Corporation of Madras by Commis- 
sioner v. B.D. Kothandapani Chettit. It was held in that case that a suit by a municipa- 
lity for recovery of damages caused to one of its lamp-posts by the defendant’s lorry 
would be governed by Article 36 of Schedule I of the Limitatien Act and the suit 
should be instituted within two years of the misfeasance taking place. 


Sri T. Venkatadri, the learned counsel for the petitioner, however, argued that 
the suit was governed by Article 149 which is applicable to a suit by or on behalf of 
the Central or State Government. ‘The contention was that the misfeasance occurred 
at a time when the electricity system was a part of the Government department, 
that the Electricity Board was but a limb of tne Government, ana that as Article 149 
would undoubtedly have applied to a suit by the Government, the same article 
should apply to a suit instituted by the Board as well. I think that this contention 
has no substance. The Electricity Board was constituted under the provisions of the 
Electricity (Supply) Act, 1948. Section 5 of the Act provided that the State Govern- 
ment should as soon as might be after the issue of the notification under sub-section 
(4) of section 1, constitute by notification in the Official Gazette a State Electricity 
Board under such name as might be specified in the notification. The Board so 
constituted is, as enacted by section 12, a body corporate having perpetual succession 
and a common seal, with power to acquire and hold property both movable and im- 
movable, and shall sue or be sued in its name. The Plaintiff-Board is thus a legal 
person in the eye of law and a body distinct from and independent of the Govern- 
ment with powers, rights and obligations provided under the statute. It is no doubt 
true that under the provisions of the Act, the Government have certain controlling 
powers over the Board. The Government have also, under section 78, power to 
make rules to give effect to the provisions of the Act and the Board should, as provi- 
ded by section 78-A, oe guided by such directions on questions of policy as may be 
given to it by the State Government. The learned counsel contended that in view 
of the rule-making and controlling powers of the Government, the Board practically 
functioned under the direction as part of the Government. But mere control exercised 
by one independent body upon another, however effective, may not by itself be suffi- 
cient to regard them but as a single body. The suit in this case was factually one 
instituted by the Board and can by no means be regarded as one instituted by or on 
behalf of the Government. In my opinion, therefore, Article 149 of the Limitation 
Act has no application to the suit. 
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* Sri Venkatadri next referred me to section 60 (1) of the Electricity (Supply) Act, 
1948, and contended that if the Government had a period of sixty years to sue the 
2nd defendant, the Board must be deemed, under this statutory provision, to have the 
sam period of limitation. Section 6o (1) is as follows :— 

“6o (1).—-All debts and obligations incurred, all contracts entered into and all matters and 
things en to be done by, with or for the State Government for any of the purposes of this Act 
before the first constitution of the Board shall be deemed to have been incurred, entered into or engag- 
ed to be done by, with or for the Board, and all suits or other legal proceedings instituted or which 
might but for the issue of the notification under sub-section (4) of section 1 have been instituted by or 
against the State Government may be continued or instituted by or agamst the Board ”. 


The first part of the sub-section provides that the Board shall assume the rights and 
liabilities of the Government including any contracts entered into by or with them 
for any of the purposes of the Act. The second part of the sub-section enables both 
continuation by or against the Board of all suits or legal proceedings originally insti- 
tuted by or against the Government before the constitution of the Board, and also 
the institution by or against the Board of suits and proceedings, which but for the 
constitution of the Board, the Government might have instituted. The learned 
counsel particularly relied on the second limb of the sub-section and urged that the 
Board was entitled to have the benefit of Article 149 of the Limitation Act. It ap- 
pears to me that the sub-section has nothing to do with limitation. The object of the 
sub-section is merely to enable the Board to continue pending suits and legal proceed- 
ings and institute fresh ones. The sub-section does not speak about the period of 
limitation applicable to instituttion of suits or proceedings by or against the Board. 
The provision that suits or proceedings, which might but for the notification under 
sub-section (4) of section 1, have been instituted by or against the State Government, 
may bé instituted by or against the Board cannot, in my opinion, be read as implying 
that in such suits or proceedings instituted by or against the Board Article 149 of the 
Limitation Act should apply. 


Sri T. Venkatadri invited my attention to a number of authorities in support of 
his contention that the Plaintiff-Board should have the benefit of Article 149 of the 
Limitation Act butI do notthink it necessary to refer to any of them as, in my opinion, 
none of them was in point. On the other hand, I may refer to certain decisions which 
suggest in principle that the contention of the learned counsel for the petitioner is 
untenable. In Venkata Suryanarayana v. Venku Naidu+, Phillips and Ramesam, JJ., 
held that where a person had been in adverse possession for 12 years of the lands be- 
longing to Government, and the lands were granted by Government to a third per- 
son, the grantee could successfully be met with a plea of adverse possession although 
it would have been open to Government to resume the lands, 60 years’ adverse 
possession not having been completed against the Government and that whether 12 
years’ possession as against the grantee was completed before the grant or afterwards 
was immaterial. In that case the suit was to recover certain lands which were ori- 
ginally service inam lands attached to the office of karnam and were enfranchised 
by Government. The trial Court had found that item 1 had been held adversely 
to the defendant from before 1889 and as to item Nos, 1 and g that the defendants were 
holding them adversely for at least 20 years before suit. The enfranchisement was 
effected by the Government in 1906 and the suit was filed in June, 1918. If the 
plaintiff got a fresh cause of action from the date of the enfranchisement by the Govern- 
ment, the suit would be in time. The trial Court dismissed the suit in the view that 
it was barred by time. The point in appeal in that case in this Court reduced itself 
to the question, when the Grown made a grant at the time when the defendant was 
already in adverse possession for less than 60 years what adverse possession counted in 
a suit by a grantee. After referring to a number of earlier authorities the learned 
Judges reached the conclusion that the suit was barred by time on the view that the 
grantee from the Crown was not entitled to the benefit of Article 149 of the Limita- 
tion Act and that the period of limitation applicable to the suit would be 12 years. 
Though the decision Venkata Suyanarayana v. Venka Naidu}, is not conclusive on the 
aR a RRA a RR AR a IR ES RO i | 

x. ALR. 1926 Mad. 1115. 


248 fk MADRAS LAW JOURNAL REPORTS. . [rgb 


point I have to decide in this case, it recognised that Article 149 of the Limitation Act 
was based on public grounds and was specially applicable only to suits by the Crown 
or the Government and the benefit of the article did not pass to the grantee from the 
Crown or Government. 

In Bengal North Western Railway Co., Lid. v. Janki Prasad}, the decision was that 
where certain lands belonging to a Railway Company were transferred by the Rail- 
way Company to a person for cultivation under a license, a suit by the Railway Com- 
pany and the Secretary of State, for ejectment of the licensee after the expiry of the 
license and for rent and mesne profits was governed by Article 149 and not Article 
109 or 116 inasmuch as the Railway Company was merely the managing agent on 
behalf of the Government. It should be observed that the Secretary of State himself 
was the and plaintiff in the suit to eject the defendants from the lands there in ques- 
tion. Reference may also be made to the Municipal Commissioner for the City of Madras 
v. Sarangapani Mudaltar®, in which this Court held that the period of sixty years could 
not be taken advantage of by'a Muncipality, The Judicial Committee of the Privy 
Council in Fagadindra Nath Roy v. Hemanta Kumari Debi}, pointed out that the period 
of 60 years under Article 149 did not avail a grantee from the Crown and “therefore 
the period of limitation was only 12 years. On principle, therefore, when the Board 
was under the statutory provision given the right to institute a suit which the Govern- 
ment might have but for the notification constituting the Board, such a suit instituted 
by the Board would be governed not by Article 149 but by the other articles normally 
applicable to parties other than the Government. In my opinion, the proper article 
applicable to the suit instituted by the Board is Article 36 of Schedule 1 to the Limita- 
tion Act. On that view the suit was rightly dismissed by the lower Court as barred 


by limitation. 
The revision petition fails and is dismissed but with no costs. 
P.R.N. _ Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
Present :—Mnr. Justicz RAJAGOPALAN. 
N.H.M. Pandian and another .- Petitioners* 


D. 
The Board of Revenue (S.E.) by Commissioner for Settlements 
and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 18 (4)—‘ Building ’°— 
What constitutes—Private market in an estate—Nature of—If a building attracting the provisions of sub-section 
(4) of section 18. 

The right to hold a private market in an estate is not the same as a franchise incidental to the 
awnership of the estate, and it cannot be said that the right to the market is lost when the right to the 
estate is lost on its vesting m the Government under the provisions of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 1948. The expression ‘ building °, in the absence of a statutory 
definition, has to be construed with reference to the context of the particular enactment. Having 

rd to the scheme of section 18 of the Act a market consisting of only stalls would also be a building 
and the fact that the stalls were not all pucca masonry construction will not make any difference. 
The entire stalls and all the superstructure should be viewed as one unit constituting a building. A 
private market will not fall within the scope of buildings referred to in sub-section (5) of section 18 
and will fall within sub-section () of the section. The right to the building secured under sub-section 
{4) has to be viewed however independently of the rights to use the building in the particular way after 
the notified date. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the proceed- 
ings B. P. Rt. No. 828 of 1955, dated goth April, 1955, of the Board of Revenue, 
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Madras, vesting the market at Surandai, Tenkasi taluk, Tirunelveli District, in th 
Government and quash the orders therein. i 


M. Natesan, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) and T. Ramakrishnan for the 
Additional Government Pleader (M. M. Ismail) on behalf of the Respondents. 


The Court made the following 


Orper.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certorari to set aside the order of the Board of Revenue, dated goth 
April, 1955, negativing the claims of the petitioners, preferred under section 18 (4) 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 
1948) (hereinafter referred to as the Act). 


The first petitioner was the landholder of the Uthumalai Zamindari, an 
impartible estate, which vested in the Government with effect from the notified 
date, grd January, 1951, under the provisions of the Act. He was the owner of 
the private market in Surandai, one of the villages included in the Zamindari 
estate. On the notified date the second petitioner was in possession of the market 
as a lessee under the first petitioner. 


' The market was located in the bazaar, a busy business centre of Surandai, 
and occupied an extent of about 1.33 acres. The whole area was enclosed by a 
substantially built masonry compound wall ranging from 7 to 8 ft. in height. Access 
to that enclosure was regulated by two gates. There were two masonry buildings 
adjacent to these gates, described as ticket offices, admittedly used for the manage- 
ment of the market. There were two masonry latrines without roofs for the use of 
those who came to the market. The petitioners claimed that there were g2 stalls 
in the market prior to grd January, 1951. The stalls themselves were not walled 
enclosures. One set of stalls had roofs of corrugated iron sheets resting on masonry 
pillars on platforms. The other sets of stalls had only thatched roof, resting on 
wooden posts. A photograph of the market was before the Board, and it was alsó 
produced before me when this petition was heard. In addition there were one or 
two tea stalls with tnatched roofs. There were 22 trees within the enclosure to 
afford shade to those who used the market. 


After the notified date the Estate Manager took the view, that the first petitioner 
was entitled only to the superstructures and the land on which they stood measuring 
about 32 cents, and that the rest of the land vested in the Government and was 
outside the scope of section 18 of the Act. The petitioners applied to the Collector 
to recover possession of the land, the claim to which was disallowed by the Estate 
Manager. Eventually, in exercise of the statutory powers under section 18 (6) 
delegated to it by the Government, the Board decided that the petitioners were not 
entitled to any portion of the market. The Board held that the private market 
in Surandai had been part of the impartible estate of Uthumalai, and that the market 
also vested in the Government along with the rest of the estate. With reference to 
the superstructures on the land the Board recorded : 

“ Of the structures on this land only the two ticket sheds can be regarded as buildings in any 
reasonable sense of that word. The other structures have either no roof or no walls coming up to the 
roof and they cannot be said to be buildings within the meaning of section 18 of the Abolition Act. 
‘The administration of this market was part of the administration of this estate before the notified date 
and the two ticket sheds were the offices used for selling tickets to the users of the market and were 
exclusively used for that purpose. They therefore vest in the Government under section 18 (1) of 
the Abolition Act from the notified date free of all encumbrance.” 

The first petitioner purported to assign some sites in the market to others after grd 
January, 1951. These assignees undertook structural alterations of the superstruc- 
tures on the sites so assigned to them, The Board held that none of the assignees 
could claim any rights against the Government in whom the whole property had 
vested on 3rd January, 1951, itself. None of the assignees is a party to those proceed- 
ings, and I am not concerned with the rights of any of e assignees vis-a-vis 
the petitioners. site 


32 
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The claim of the petitioners was that the right to the entire market as a building 
vested in the first petitioner under section 18 (4) of the Act. 


The relevant provisions of section 18 of the Act are: 


“18 (1\, Every building situated within the limits of an estate, which immediately before the 
notified date, belonged to any landholder thereof and was then being used by him as an office in con- 
nection with its administration and for no other purpose, shall vest in the Government, free of all 
encumbrances, with effect on and from the notified date. an 


(4) Every building other than a building referred to in sub-sections (1), (2) and (3) shall, with 
effect on and from the notified date, vest in the person who owned it immediately before that date ; 
but the Government shall be entitled for each fasli year commencing with the fasli year in which the 
estate is notified. 

(i) in every case, to levy the appropriate assessment thereon ; and 

(ii) in the case of a building which vests in a person other than a landholder, also to the pay- 
ments which such person was lable immediately before the notified date to make to any landholder 
in respect thereof, whether periodically or not and whether by way of rent or otherwise, in so far 
as such payments, may accrue due on or after the notified date.” es 


Section 18 (5), which was meant to be explanatory, stated : 


“Tn this section ‘ building ’ includes the site on which it stands and any adjacent premises occu- 
pied as appurtenance thereto.” 
The learned Advocate-General contended that the right which the first petitioner 
as the landholder had to the property used as a private market should be considered 
independent of section 18 of the Act. The learned Advocate-General submitted 
that the right to conduct a private market was analogous to a franchise in English 
or American Law, and that it was incidental to the ownership of the estate to which 
the landholder was entitled, and which passed with the estate to the Government 
under section 3 (b) of the Act. The further submission of the learned Advocate- 
General was that when, on the abolition of the estate, the landnolder lost that right, 
he could not retain any right in the property with reference to which that right was 
exercised ; the property in this case was the market but it was part of the estate. 


Even in Ramunni Kurup v. Panchayat Board, Badagara+, to which the learned 
Advocate-General referred, Venkatarama Ayyar, J., pointed out that the concept 
of franchise as understood in the English law was never part of the law in India, 
and the learned Judge emphasised that the right to hold the market has been consi- 
dered under the Indian law as an incident of the ownership of the land over which 
the market is held. Earlier in C. S.S. Motor Service v. State of Madras,* Venkata- 
rama Ayyar, J., had occasion to point out that the American concept of franchise 
was a development peculiar to that jurisprudence, and that has not been adopted 
in the Indian Constitution. 


When the private market was commenced in Surandai is not clear, but it was 
common ground that it has been in existence from before 1889. Whether the pri- 
vate market was made part of the impartible estate of Uthumalai by any process 
of incorporation is not clear, I shall, however, assume for the present that there was 
such incorporation, and that the right to own and conduct a private market was 
incidental to the ownership of the impartible estate of Uthumalai. Even so, the 
question that remains to be considered is, whether that private market constitutes a 
building to which the provisions of section 18 of the Act would apply. It should be 
remembered that it was only on the application of the provisions of section 18 that 
the Board decided that the first petitioner was not entitled to any portion of the 
property which constituted the market. I am not called upon to decide whether, 
if the first petitioner was entitled to the market as a building under section 18 (4) 
of the Act, the first petitioner is further entitled to conduct a private market in 
those buildings. As pointed out in Ramunni Kurup v. Panchayat Board, Badagara}, 
the right to hold a market could be leased or assigned without alienating the land 
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itself on which that private market is to be conducted. Thus the right to conduct 
the private market is one severable from the right to own and possess ‘the site on 
- which that right was exercised. The right to hold a private market is only one of 
the bundle of rights that flow from the full ownership of the land on which the 
owner is entitled to conduct tae private market. Section 18 of the Act, it should 
be remembered, is a specific statutory provision creating rights in buildings in an 
estate which is vested in tae Government under section 3 0 of the Act. That the 
right to hold a market should be viewed as incidental to the ownership of the im- 
partible estate is really no answer to the question, does the property, in which the 
private market was conducted, constitute a building within the scope of section 18 
of the Act? The Board referred to the Kadathur case dealt which by a Division 
Bench of this Court in its unreported judgment in W.P. No. 381 of 1951. In that 
case the land-holders claimed a patta for the land on which they had been holding 
a private market under section 12 of the Act. No question of applying the provisi- 
sions of section 18 arose for consideration then. The learned Judges pointed out 
that the land along with the estate vested in the Government, and the right to hold 
the private market passed to the Government along with the land, the right to 
hold the market being one of the incidents of ownership of that piece of land. 


The learned Advocate-General contended that the market franchise and the 
property itself in relation to which that franchise was exercised were annexed to 
the impartible estate of Uthumalai, and that both fell outside the scope of section 18 
and fell only within the scope of section 3 (b) of the Act, even if the market contained 
buildings or the market constituted a building. The further submission was that 
no portion of the market could be viewed as a buidling within the scope of section 18. 
With reference to the landkglder, the learned Advocate-General submitted, that the 
scheme of the Act provided for buidlings which the landholder used for his pur- 
poses, and buildings which he reserved for the use of the administration of the estate, 
and the learned Advocate-General contended that the market fulfilled neither of 
these tests. I am unable to accept this contention. While the purpose for which a 
given piece of property was used would not conclude the question whether that 
property constituted a building, the purpose will certainly determine under which 
of the clauses, clauses (1) to (4), the claim to that building should be considered, 
If, for example, the landholder had owned a building substantially built in which a 
a number of shops were permanently located, that would bea building, and the 
fact that it was not used either for residential or administrative purposes would not 
make it anytheless a building. I fail to see any difference between such a building 
and a set of buildings used as a private market. 

As I said, I am unable to accept the contention of the learned Advocate- 
General, that the right to hold a market should be viewed as a franchise incidental 
to the ownership of the impartible estate, and that when that right was lost, the right 
to the property in which that right had been exercised was also lost, even if that 
property constituted a building. . 

I shall next deal with the question, whether the private market at Surandai 
was a building within the scope of section 18 of the Act. 


What is a building has not been defined by the Act. Itshoud be taken as. well 
settled now that the expression building in section 18 includes the land on which 
the building stands and also the land which could be legitimately viewed as appur- 
tenant thereto. On the question, what constitutes a building, the case-law both 
Indian and English was elaborately reviewed in Irani v. Chidambaram Chettiar’, 
As pointed out by Raghava Rao, J., at page 234: ; 

SET ah lit. ies, ae, A rS a word like building, . . . . must be understood in differen- 
senses in different statutes and texts according to the purpose and object of the statute and the cont 
text” 

After pointing out that the word ‘building’ is a term of wide significance, the 

learned Judge said : 

rt A EE IP TT 
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'“ In the Concise Oxford Dictionary the word “‘ building ” is annotated at page 144 of the Third 
Edition as equivalent to “ house, edifice.” And “ edifice ” is, at page 363 annotated as equivalent 
to “ building ” (especially a large one) ; In Baldwin’s Edition (1928) of Bouvier's Law Dictionary 
at page 141 “ building ” is annotated as meaning “an edifice erected by art and fixed upon or over 
-the soil composed of stone, brick, marble or wood or other proper substance connected together and 
designed for use in the position in which it is so fixed.” This, it will be seen, isa very comprehensive 
annotation which does not insist on a roof for the structure or on brick or stone. in its composition.” 


After Stating that ‘ building’ is a more generic word than ‘ house’, the learned 
Judge proceeded to observe at page 235: 

“ Building in the etymological sense means ‘ anything built’ and there is no reason why if that 
„is the intendment of the legislature in connection with a particular enactment, compound walls with 
the space inside may not be regarded as a building.” 
In view of what has been stated above that the expression ‘ building ’, in the absence 
of a statutory definition, has to be construed with reference to the context of the 
particular enactment, I do not consider it necessary to embark again upon an exa- 
mination of the case law considered in Irani v. Chidambaram Chettiar’, or upon an 
examination of the cases referred to at pages 204-205 in Volume III of Halsbury’s 
Laws of England, Second Edition (Hailsham’s). 


In Volume I of Burrow’s Words and Phrases judicially defined, at page 346, 
is a passage from the judgment of Byles, J., in Stevans v. Gourlay?: 

“ What is a ‘ building’? Now, the verb ‘ to build ’ is often used in a wider sense than the subs- 
stantive ‘building’. Thus, a ship or a barge-builder is said to build a ship or a barge, a coach-builder 
to build a carriage ; 80, birds are said to build nests ; but neither of these when constructed can be 
called a ‘ building’ . . . Theim perfection of human language render: it not only difficult, 
but absolutely Pa posible, to define the ae building’ with any approach to accuracy. One 

may say of this or that structure, this or that is not a building ; but no general definition can be given ; 

our lexicographers do not attempt it. Without, therefore, presuming to do what others have 

failed to do, I may venture to suggest, that, by a ‘building’ is usually understood a structure of 

considerable size and intended to = permanent, or at least to endure for a considerable time . . 

. . It seems to me that the structure in question, which was erected for a shop, and is 

of considerable dimensions, and intended for the use of human creatures, is clearly a ‘ building’ in 
the common and ordinary understanding of the word.” 


_Thus what constitutes a building for purposes of section 18 of the Act has to be 
‘gathered primarily from the scheme of that Act. Obviously section 18 is not con- 
fined to residential buildings as clauses (1) to (3) themselves of section 18 make 
clear. Even with reference to a residential building, a hut, whether in a rural or 
urban area, with a thatched roof, would be a building, even if the walls of that hut 
had not come up to the roof. Clauses (4) and (5) of eon 18 secure for the owners 
rights in a building other than those that fall within the scope of clauses (1) to (3). 
Clauses (4) and (5), it should be noticed, are not confined to dispossessed land- 
holders but extend to others also who owned buildings in an estate before the noti- 
fied date. The scheme of the Act was to substitute ryotwari tenure for zamindari 
tenure for the cultivable lands. Special provision has to be made for land with 
superstructures thereon in view of the otherwise comprehensive provisions of section 3, 
vesting everything in the estate in the Government with effect from the notified 
date. In deciding whethe a superstructure constituted a building, the purpose for 
which that superstructure was put up would be a relevant consideration, though, 
as I pointed out earlier, it may not be decisive. The land in this case with the super- 
structure thereon was used as a market. That the market contained only stalls, 
and that the stalls themselves were not walled enclosures with substantial roofs, 
will not make the stalls anytheless buildings. A market consisting only of stalls 
would be a building. Thatsome of the stalls were in sheds with thatched roofs 
- resting on wooden posts will not make them anytheless buildings. We have the 
familiar example of sheds being put up with thatched roof as part of school premises, 

- the sheds themselves being used for classes. The Board was of the view, that the 
stalls with thatched roof were temporary. Apparently what the Board had in view 
was that these sheds were katcha constructions as opposed to pucca constructions 
- like the ticket sheds. There were, it should be remembered, stalls with roof of 
corrugated iron sheets resting on stone pillars. They could not be viewed as tem- 
nn re rea nrc! 
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porary by any means. Nor, in the circumstances of this case, could the stalls under 
the thatched roofs be viewed as temporary. Both sets of stalls were there for use, 
all the time and in that sense they were not temporary. They were 
not for example temporary in the sense that they were put up for a few days in a 
year as in a fair or a festival and then dismantled. The stalls were there more or 
less as a permanent measure. Only they were not all of pucca construction. Where 
a greater degree of endurability was desired by the owner, as in the case of the ticket 
sheds, the latrines, and of course the compound wall, he went in for pucca masonry 
structures. If the fact, that the whole property was intended to be used and was in 
fact used as a market, i. kept in view, a market situate in the midst of a busy bazaar, 
it should be clear that the superstructures, within the compound wall constituted 
buildings, independent of the pucca or katcha nature of the constructions. In 
my opinion, the whole property should be considered as one unit, and neither each 
set of stalls, nor each of the stalls in each of the block of buildings, in the market 
should be viewed as a separate building for the purposes of section 18 (4) of the Act. 
It is not therefore a case of section 18 (5) of the Ket applying at all to decide whether 
one building was appurtenant to another. 


The next question is, whether the market or any portion thereof falls within the 
scope of section 18 (1), because, if it does, that would exclude the application of 
section 18 (4). The Board, it should be remembered, held that the two ticket sheds 
were buildings, and that they fell within the scope of section 18 (1). I have 
pointed out earlier that all the superstructures standing on the land enclosed by 
the compound wall should be viewed as one unit, constituting one building though 
they are in different blocks. Obviously it cannot be said that the whole of it was 
used for purposes of administration of the estate. No doubt, I have proceeded 
on the basis that the market belonged to the landholder and was an integral part of 
the estate. But it does not follow that a building used for conducting a market is a 
building used solely for the administration of the estate of which the market was 
apart. No doubt the ticket sheds were used for purposes of administering the affairs 
of the market. But that again is not enough to show that the ticket sheds were 
used for the administration of the estate as such. That would be the position, 
even if the two ticket sheds are viewed as separate buildings. But, as I have already 
pointed out, all the superstructures whether the constructions were pucca or katcha, 
should be viewed as a unit constituting a building within the meaning of section 
-18 (4) of the Act. The private market as such was not a building that fell within 
the scope of section 18 (1) and no portion of it either fell within the scope of section 
18 (1). That the private market as a building belonged to the landholder before 
the notified date was never in issue. It fell within the ambit of section 18 (4), 
and it continued to vest in the landholder even after the notified date. 


The learned Advocate-General next submitted that, even if section 18 (4) 
applied, this was not a case for the issue of a writ of certiorari, because the decision 
of the Board should at the worst be viewed as an erroneous decision : it would not 
constitute an error of law apparent on the face of the record, to justify the issue of a 
writ of certiorari. I am unable to accept this contention. When what is really a 
building factually and in Jaw is treated as non est on what, in my opinion, was an 
erroneous interpretation of section 18 (4), it is an error of law, and that error is 
apparent on the face of the record, that is, the order of the Board. Once again I 
have to emphasise that the right to the building secured by section 18 (4) has to be 
viewed independent of the use to which that building had been put in the past, 
that is, it should be viewed independent of the right to conduct a private market 
in that building on and after the notified date. I have already pointed out that 
the decision in W.P. No. 381 of 1951 does not apply to the facts of this case. There 
was no occasion to consider the scope of section 18 in that decision. The learned 
counsel for the petitioners referred me to the decision of Jaganmohan Reddy, J., 
in Chandramani v. Collector of Visakapainam*, where the learned Judge upheld the 
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claim of a landholder to a private market under section 18 (4) of the Act. I res- 
pectfully agree with the final conclusion reached by the learned Judge in that case. 
The topographical details of the market which the learned Judge had to consider 
in that case are very similar to those of the private market in Surandai. 

On behalf of the Government it was further submitted that whatever might 
have been the position on the notified date, there are the rights of the alienees from 
the first petitioner also to be considered. But that is outside the purview of these 
proceedings. 

The order of the Board will be set aside, and that in effect means the claim 
of the landholder, the first petitioner, to the market will have to be determined 
afresh by the Board in the light of the observations in this judgment. If necessity 
arises to examine again the position of the alienees from the first petitioner, the 
Board will have to take up that question also. 


The rule nisi is made absolute, and the petition is allowed. No order as to 


costs. 
R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mr. Justice RAJAGOPALAN. 
Messrs. S. U. S. Pa Sons, Madras .. Petitioner* 


The Additional A A for Workmen’s Compensation, 
Madras and another . Respondents. 


Madras Shops and Establishment Act (XXXVI of 1947), section 41 eee of appellate 
authority unde . 

The jurisdiction of the appellate authority under section 41 (2) of the Madras Shops and Esta- 
blishments Act is not limited or confined by the express allegations contamed in the written appli- 
cation presented to him and merdy because the application stated that the employee was dismissed 
without reasonable cause the appellate authority is not barred from investigating whether the dis- 
missal on the charges of misconduct was justified or not. The appellate authority is entitled to take 
further evidence himself, and is not confined to the evidence recorded by the management at the 
enquiry held by them. It is open to the authority to review that evidence and come to bis own con- 
clusion even at variance with the conclusion arrived at by the management though the findings re- 
corded by the management cannot be lightly brushed aside. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order in 
M.S.E. Case No. 130 of 1959 on the file of the Additional Commissioner for Work- 
men’s Compensation, Madras-5 and quash the order, dated 25th August, 1959 and 
made therein. 

M. R. Narayanaswami and N. Kannan, for Petitioner. 


B. Lakshminarayana Reddy, for 2nd Respondent. 


The Court made the following 

Orpver.—The Petitioner-firm carried on business as opticians. The second 
respondent was an employee of the petitioner and was employed as a grinder. The 
second respondent was charged on 16th February, 1959, with having refused to 
carry out an item of work assigned to him, which was one of his legitimate duties 
as a grinder. In response to the notice served upon the second respondent, he 
furnished his explanation on 17th February, 1959, denying the charges. The 
Management held an enquiry on goth February, 1959 and on 21st February, 1959. 
The Management held that the charges had been proved and terminated the services 
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of the second respondent. Thus, in effect, it was a case of dismissal for misconduct, 
misconduct established in an enquiry in which the second respondent was given 
an opportunity to defend himself against the charges. 


The second respondent preferred an appeal to the (Additional) Commissioner 
for Workmen’s Compensation, Madras, under section 41 (2) of the Madras Shops 
and Establishments Act (Madras Act XXXVI of 1947). The Commissioner came 
to the conclusion that the charges of misconduct had not been proved. He there- 
fore set aside the order of dismissal and directed the reinstatement of the second 
respondent. That order was dated 25th August, 1959. 


The petitioner applied under Article 226 of the Constitution for the issue of 
a writ of certiorari to set aside the order, dated 25th August, 1959. 


To appreciate the main contention of the learned counsel for the petitioner, 
it is desirable to extract the relevant passage from the application preferred by the 
second respondent to the Commissioner, which was treated as an appeal under 
section 42 (2) of the Act. In that application the second respondent stated : 


“ I served the Management referred to above for 15 years faithfully and honestly. All of a sudden 
I was terminated from service from 2rat February, 1959. Notice wasserved on 23rd February, 1959, 
without any reasonable cause.” 


There was no allegation in that application that the second respondent had 
been dismissed for misconduct after an enquiry held into the charges framed against 
him. The second respondent also alleged that he had been victimised but 
apparently that charge was not persisted in, and nothing turns now upon that 
allegation made but not proved. As I said, the Commissioner came to the con- 
clusion that the charge of misconduct had not been proved. The learned counsel for 
the petitioner urged that, where the second respondent himself did not allege in his 
application or memorandum of appeal that he had been dismissed on the ground 
of alleged misconduct and that such misconduct has not been proved, the appellate 
authority had no jurisdiction to go into the questions whether the dismissal was justi- 
fied or whether the finding of the Management that the misconduct was established 
was correct. Section 41 (1) of the Act runs :— 

“No employer shall dispense with the services of a person alert continuously for a period 
of not less than sx months except for a reasonable cause, and without giving such person at least 
one month’s notice or wages in lieu of such notice 

Provided further that such notice shall not be necessary where the services of such a person are 
dispensed with on a charge of misconduct supported by satisfactory evidence recorded at an enquiry 
held for the purpose ”. 


No doubt, section 41 (1) makes a distinction between the termination of services 
for a reasonable cause, and termination of services on a charge of misconduct 
supported by satisfactory evidence recorded at an enquiry held for the purpose. 
Nonetheless, the position is that termination of services on an established charge 
of misconduct is also termination of services for a reasonable cause ; only where 
such termination of services is for established misconduct, the statutory requirement 
of one month’s notice or wages in lieu of such notice is dispensed with. Still the 
contention of the learned counsel for the petitioner has to be dealt with: when. the 
second respondent chose to claim that his services had been terminated without a 
reasonable cause, had the Commissioners jurisdiction to decide the real question 
that arose before him in the appeal, whether the charges of misconduct had been 
established? No specific form has been prescribed either by section 41 (2) or by 
any rule to which my attention has been drawn, in which the appeal should be pre- 
ferred. At the worst, it can be said that the real point at issue was not specifically 
brought out in the written application that the second respondent preferred to the 
appellate authority. J am unable to accept as correct the contention, that the juris- 
diction of the appellate authority was confined to what was expressly stated in the 
written application presented to him. Thesecond respondent had a statutory right 
to prefer an appeal against the order of dismissal. That right he exercised by in- 
voking the appellate authority, and that was by a written application. The ap- 
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pellate authority has jurisdiction to decide the questions that arose for determination 
in the appeal. He was not necessarily bound by what was expressly pleaded in the 
application. It is not the case of the petitioner that he was taken by surprise at 
what he had to answer in the proceedings before the appellate authority. The 
appellate authority did go into the question whether the dismissal was justified, that 
is, whether the charge of misconduct was true ; and in the enquiry that preceded 
the determination by the appellate authority the petitioner had the opportunity of 
taking part and did take part. I am unable to accept the contention of the learned 
counsel for the petitioner, that the appellate authority had no jurisdiction to 
investigate whether the dismissal on the charge of misconduct was justified or not. 


The next contention of the learned counsel for the petitioner was that, where 
an employee was dismissed for misconduct, the scope of the enquiry by the appellate 
authority should be whether the statutory conditions were complied with or not ; 
the correctness of the findings of the punishing authority, the employer, could not 
be examined unless there was no evidence to support the finding of misconduct or 
unless that finding was perverse; the sufficiency of the evidence on Which the 
Management based its finding that misconduct had been established was not a 
matter for investigation by the appellate authority. It should be remembered 
that what section 41 (2) confers is an appellate jurisdiction. It is not a revisional 
jurisdiction. Rule g (2) of the Rules framed under the Act provides : 


“ The procedure to be followed by the Commissioner for Workmen’s Compensation when hear- 
ing appeals preferred to him under subsection (2) of section 41 shall be summary. He shall record 
briefly the evidence adduced before him and then pass orders giving his reasons therefor. The result 
of the appeal shall be communicated to the patties as soon as possible. io bog 


Neither section 41 (2), nor rule g (2) confines the appellate authority to the 
evidence already recorded in the enquiry for which section 41 (1) provided. As I 
said, it was an appellate jurisdiction that was conferred, and the rule made it ex- 
pressly clear that the appellate authority had jurisdiction to take such further evi- 
-dence as it considered necessary. It was enough if the enquiry held by the appellate 
authority was summary. In the face of these provisions I am unable to accept as 
correct the contention of the learned counsel for the petitioner, that the appellate 
authority had no jurisdiction to take further evidence. Ofcourse, in exercise of the 
appellate jurisdiction the appellate authority had also to consider the record of the 
enquiry conducted by the Management, to verify if the evidence placed on record at 
that stage was sufficient to support the finding reached by the Management, in this 
case that the charge of misconduct had been established. It was, however, open 
to the appellate authority to review that evidence afresh, and also to review that in 
the light of the further evidence taken in the enquiry before him and come to his 
own conclusion independent of and even at variance with the finding recorded by 
the Management. Ofcourse, as the appellate authority it should take into considera- 
tion the fact that the Management had jurisdiction to hold an enquiry and to reach 
its conclusions ; and those conclusions of the Management with its right to termi- 
nate the services of an employee for misconduct proved to its satisfaction, should be 
treated with respect by the appellate authority, and should not be lightly brushed 
„aside. But that it is not equivalent to saying that the appellate authority had no 
jurisdiction to review the evidence afresh. 


Whether on the material before the appellate authority, it was justified in 
‘reaching the conclusion, that the charge of misconduct had not been proved, is not 
for me to investigate at this stage and in proceedings under Article 226 of the Consti- 
‘tution. A finding of fact based on the appreciation of the evidence, and to some 
“extent oral evidence, which the Additional Commissioner heard cannot be set aside _ 
in these proceedings. It was not a case of no evidence. It was really a case of 
whom to believe, the second respondent or the partner of the petitioner firm, both 
of whom gave evidence before the Additional Commissioner. The Additional Gom- 
missioner chose to believe the version of the second respondent, that all along after 
“1955 he had been told that it was enough if he did the work of grinding, without 
` undertaking the other items of work that an employee of the status of a grinder would 
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be called upon to do. If, as the Additional Commissioner held, the work that was 
assigned to the second respondent on 16th February, 1959, was not an item of work 
that he was contractually bound to undertake and discharge, refusal to do that work 
could not be viewed as misconduct, which was the view taken by the Additional 
Commissioner. He had jurisdiction to reach that conclusion. I am not to be 
understood as agreeing with the finding of the Additional Commissioner. I am not 
called upon to express my agreement with, or dissent from the finding recerded by 
the Additional Commissioner. As I said, the quantum or sufficiency of the evi- 
dence on which the Additional Commissioner reached that conclusion is not a matter 
for investigation in the exercise of the limited jurisdiction I have under Article 226 
of the Constitution. 


Thus the position is that neither the assumption of the jurisdiction nor its 
exercise was vitiated. The petition fails and is dismissed. No order as to 
costs. 


R.M. ee Peiition dismissed» 
. ° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA 
iver. 


South India Metal Works and Rolling Mills, Madras-1 .. Pettiloner*® 
v 


The State of Madras, by the Deputy Commercial Tax Officer .. Respondent. 
Madras General Sales Tax Act (IX of 1939), section 2 (h)—‘‘Sale”—Conversion of scrap metal entrusted 


to the pstitioner into shests and rings for customers— Whether such entrustment amounted to a purchase by the peti- 
dioner and whether the subsequent delivery of sheets and rings to customers amounted to a sale—If so liability to tax. 
Where the petitioner-assessee collected scrap from a number of customers and supplied them 
‘back exact weight of finished products, the transaction will not amount to a purchase by the petitioner 
of scrap and then a sale by him, to the customers, of finished products. The petitioner who had never 
any property in the goods could not transfer a non-existent right to the customer. Hence what the 
titioner collected in the transaction was only towards labour charges and the petitioner was not 
fiable to be taxed on the turnover of the finished material treating it as a sale by the petitioner. 


Raiu Chettiar v. State of Madras, (1955) 1 M.L.J. 224, referred to. 
In re Jayaram Chettiar, (1948) 1 M.L.J. 161: I.L.R. 1949 Mad. 121, distinguished. 


Petition under section 12-B (1) of the Madras General Sales Tax Act praying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal, ; 
dated 31st July, 1958 and made in T. A. No. 1166 of 1957, preferred against the Order 
of the Commercial Tax Officer, North Madras, in Appeal No. 646 of 1956-57. 


K. V. Venkatasubramania Iyer and V. Sethuraman, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and the Government Pleader 
(K. Veeraswami), for the Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—One of the lines of business of the petitioner-assessee was to 
convert the scrap metal entrusted to him into sheets and rings for the customers. 
In the assessment year 1955-56, the petitioner collected from his customers a sum 
of Rs. 87,118-14-6 as labour charges for the supply of finished copper and brass-sheet 
and rings. The Department held in effect that there must have been a purchase 
-af the scrap metal from the customers, and that the subsequent transaction was a 
sale of the brass and copper sheets and rings. The Department estimated the turn- 
over of the second transaction at three times the labour charges, and, on an esti- 
mated turnover of Rs. 2,61,356-11-6, the petitioner was assessed to sales tax. 
‘On appeal, the Commercial Tax Officer confirmed that assessment. The Tribunal 
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confirmed that assessment when the assessee appealed to the Tribunal. The 
assessee thereupon applied to this Court, under section 12-B of the Sales Tax Act 
to set aside the assessment on this item of his turnover which, it should be 
remembered, was ultimately sustained by the Tribunal. 


At one stage, learned counsel for the petitioner-assessee contended that, if the 
D ent and the Tribunal took the view, that it was in esence a case of barter 
an applied rule 17 of the Turnover and Assessment Rules, then, the definition of 
‘sale’ in section 2 (4), which in effect made a transaction of barter a sale, would be 
beyond the legislative competence traceable to Ertry 54, List 2 of Seventh Schedule 
to the Constitution. On that, notice war issued to the Advocate-General. > It is 
however, unnecessary to go into the constitutional validity of the definition o, 
‘sale’ in the Sales Tax Act, as the petitioner can get the relief he wants in this case on 
other grounds. 

On ‘examining the facts of this case, particularly with reference to a bill which 
the assessee issued and which is taken ag typical of the transactions the assessee entered. 
into with his customers, it is found that there was no question of purchase When the 
scrap metal was entrusted by the customer to the assessee ; nor was there any sale 
as such of the brass and copper sheets or rings. No doubt, the Tribunal pointed out 

that “ the paan admitted that itis not possible to correlate any given set of 
‘ circles supplied to a customer to any particular quantity of scrap received from the 
customer ”. That may not be strictly accurate, because, earlier the Tribunal found 
that the customer got back an exact equivalent in weight of the scrap that had been 
originally entrusted to the assessee. The nature of the business conducted by the 
assessee was such that it was not possible to correlate the supply of the new sheets 
and rings to the very scrap entrusted to the assessee by the customer who got the 
new sheets and rings in exchange. Apparently, the assessee collected scrap from 
a number of customers, had all that scrap melted, manufactured sheets and rings, 
and gave back the customers the exact weight, but in new sheets and rings. That 
the identity of the new sheets and rings could not be correlated to and established 
with the scrap supplied by the customer is not really germane in deciding the real 
question at issue, was there a sale or purchase at any time, either when the assessee 
took over the scrap for the specific purpose of melting it and converting it into sheets 
and rings, or when there was a delivery of the finished product, that is, sheets and 
rings, by the assessee to the customer. The Tribunal found that the total weight 
of the scrap tallied with the total weight of the sheets.and circles given to the customer: 
As we said, the quantitative tally was there. Only, the identity of the scrap with 
the new sheets and rings could not be established, and it was. not necessary to 
establish it. 


The Tribunal was of the view that the principle laid down by a Division Bench 
of this Court in Raju Chetilar v. State of Madras, did not apply to the facts of this 
case, but that the present case came within the scope of the decision in, In re Jayaram 
Chettlar®, Raju Chettiar’s caset, is certainly authority for the position that, when the 
assessee received the scrap from the customer for the specific purpose of melting the 
scrap and converting into new sheets and rings, there was no. element of purchase 
or sale. It was not a case of sale of the scrap by the customer to the assessee, and 
it was not a case of purchase of that scrap by the assessee. ‘There was therefore no 
question of any transfer of property in the scrap from the customer to the assessee. 
If there was no purchase of the scrap by the assessee and no acquisition of property 
in the scrap metal, it is a little difficult to understand the basis for the view that, when 
the sheets and rings were made over to the customer, there was a sale involving 
an element of transfer of property. The assessee who had never any property 
could not transfer a non-existent right to the customer. The right was that of the 
customer all along: only, in lieu of the old scrap metal, he received the new metal, 
that is, purified metal, but cast into sheets and rings. The learned Advocate-General 
urged that this was the correct view to take of the transactions between the assessee 


1. (1955) 1 M.LJ. 22496 S.T.C. 131. 2. (1948) 1 MLJ. 161; LLR. (1949) Mad. rer. 
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and the customer, and we accept that contention as sound, in the’ circumstances 
established in this case and on the findings of the Tribunal. 


Since there was no element of sale at all when the sheets and rings were handed 
over to the customer, and what was collected from the customer was in substance 
and effect the charges for converting the old metal into new sheets and rings, there 
was no liability to pay any sales tax. Whether, if there was a liability to pay sales 
tax, the basis of the estimate was correct does not therefore arise for consideration. 


We pointed out earlier that the Tribunal was of the view, that the assessee’s 
case fell within the scope of the principle laid down in In re Jayaram Chettiar’. The 
facts of that case are easily distinguishable, and it is not therefore necessary for us to 
go into the question whether the correct principle of law was laid down in that case. 
There, the learned Judge was apparently satisfied that the course of transactions was 
that, when a customer purchased the silver article from Jayaram Chettiar, the pur- 
chaser paid for the purchase partly in cash and partly in silver. As we said, the facts 
of that case are easily distinguishable, and the principle laid down in that case cannot 
be extended to cover the transactions of the assessee. 


Since we have come to the conclusion, that there was no sale of sheets and rings 
to the customer of the assessee, and what the assessee collected was only towards the 
labour charges, the assessee was not liable to be taxed on the turnover of 
Rs. 2,61,356-11-6. That turnover shall be excluded from his assessment. 


The petition is allowed to the extent indicated above. The petitioner will be 
entitled to his cos '. Counsel’s fee Rs. 100. 


K.L.B. ——— Petition allowed in partz 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT : Mer. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. 
S. Seethai Achig Petitioner* 


Income-tax Officer, Coimbatore Respondent. 


Income-tax Act (XI of 1922), section 34 (1) and section 23-A—Period of limitation of four years—Must be 
computed with reference to the assessment year of the assessee-shareholder—Section 23-A is only a procedural 
section 

The perioa or limitation of four years under section 34 (1) (6) of the Income-tax Act isto pe 
computed only with reference to the assessment vear of the assessee or shareholder and the date on 
which an order under section 23-A was passed as against the company would not be relevant in 
computing the period of limitation either for the assessment or the re-assessment of the shareholder. 


Section 23-A is not concerned with any assessment or re-assessment. It is only a procedural. 
section and if an order under section 23-A is passed the question of assessment of the older will. 
have to be taken up. The D ent would have no right independent of section 34 to re-assess 
the assessee under the terms of section 23-A itself. 

The service of a valid notice is a condition precedent to the assumption of jurisdiction under «ection 

4 of the Act, and where the notice was served upon the assessee after the period of limitation the 
ff cometas Officer would have no jurisdiction to reopen the assessment or to re-assess the assessee 
even though there was a valid order under section 23-A of the Act Since the Department was allowed 
to complete the assessment during the pendency of the petition under Article 226 of the Constitution. 
a writ of certiorari will issue to set aside the notice and the order of assessment on the basis of assess- 
ment completed after the issue of the invalid notice. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to call for the records relating to the notice of the Respondent, dated 14th 
LL LLL LA tt 

1. (1948) 1 M.L.J. 161 : LL.R. (1949) Mad. 121. 
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September, 1957, under section 34 (1) (6) (Exhibit A herein) in his proceedings in 
F. No. 57-S, and after examining the same issue a writ of prohibition restraining the 
Respondent from taking further proceedings pursuant to the notice or any other 
appropriate writ or order as the Gourt may deem fit. 


R. Venkairam and S. Ramamurthi, for Petitioner. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax, assisted by S. Ranganathan, 
for the Respondent. i 


The Judgment of the Court was delivered by 


Rajagopalan, F.—The petitioner was a shareholder in Somasundaram Mills (P.) 
Ltd.,a company which admittedly fell within the scope of section 23-A of the Indian 
Income-tax Act. 

For the assessment year 1950-51, the previous accounting year for which ended 
on 1st April, 1950, the asseasee was assessed to tax,and that assessment was completed 
on 31st May, 1953- Subsequently, on 31st March, 1957, an order was passed 
against Somasun m Mills, Ltd., under section 23-A of the Act. The date of the 
general meeting, with reference to which the assessee’s divided income must be deemed 
to have accrued under section 23-A, was 22nd September, 1959, which fell within 
the year of account, for which the assessee was liable to be assessed in the assessment 
year 1950-51. After an order had been passed on 31st March, 1957, under section 
23-A of the Act, proceedings were taken to re-open the assessment of the assessee for 
the assessment year 1950-51. A notice was issued by the Income-tax Officer under 
section 34 (1) (d) of the Act, and it was served on the: essee on 14th September, 1957 


The assessee applied under Article 226 of the Constitution for the issue of a writ 
of prohibition, to restrain the Income-tax Officer from proceeding further with any 
re-assessment under colour of the notice served on the assessee on 14th September, . 
1957. During the pendency of these proceedings, however, the Department was 
allowed, without any interim order of stay, to complete the assessment, so that the 
position now is, that an assessment has been completed under section 34. Though 
it was a writ of prohibition that was asked for, if it is found that the issue of notice 
under section 34 (1) (6) did not confer any jurisdiction on the Income-tax Officer to 
re-open the assessment of the assessee, the appropriate remedy would be the issue of a 
writ of certiorari to set aside the notice issued under section 34 (1) (b) and the assess- 
ment that followed it. 


The period of limitation, prescribed for the initiation of the proceedings under 
section 34 (1) (b), is four years. The question is, what is the date, from which that 
four-year period has to be computed. The contention of the learned counsel for the 
assessee was that that period should be computed from the expiry of the assessment 
‘year in question, 1950-51 and that, therefore, the four-year period came to an end 
on 31st March, 1955. ‘Therefore, the notice, served on the assessee on 14th Septem- 
ber, 1957, was beyond the prescribed period of limitation, and such a notice could 
not confer eny jurisdiction on the Income-tax Officer. That was the contention of 
the learned counsel for the petitioner. The learned counsel for the Department con- 
-tended alternatively (1) that the period of limitation should be computed from the 
close of the assessment year, in which the order under section 23-A was passed, and 
(2) that no period of limitation was applicable at all, because, independent of section 
34, under the very term of section 23-A as it stood in the relevant period, the notional 
.dividend income of the assessee could be taken into consideration in computing the 
assessable income of the assessee. ; 


In Spencer v. Income-tax Officer}, this Court had occasion to go only into the ques- 
tion, what the expression, ‘year’ in section 34, meant. It was construed as the assess- 
ment year, rejecting the contention of the assessee in that case that it was the account- 
ing year. The further question, whether the decision in Navinchandra Mafatlal v, 
Commissioner of Income-tax*, was correct, was left open. i 


b 


z. (1956) 2 MLJ. 518 3 31 LT.R. 107. `a. 27 LTR. 245. J 
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4 
In Navinchandra’s caset, the Bombay High Court a ressed the view, that the 
period of limitation would have to be computed only after an order under section 
23-A was passed. That question , however, was re-considered by the Bombay High 
Court in Commissioner of Income-tax v. Robert?. Chagla, Q. J., explained the scope of his 
earlier decison in Navinchandra’s case1, and. he said that the period of limitation to be 
computed. under section 34 (1) was to be computed only with reference to the assess- 
ment year of the assessee or sharehclder, and that the date, on which an order 
under section 23-A was passed as against thé company, would not be relevant in 
computing the period of limitation, either for the assessment or for re-assessment of 
the assessee, that is, the shareholder. 


If we may say so with respect we find ourselves in entire agreement with the 
reasoning and conclusion of Chagla, C.J., in Commissioner of Income-tax v. Robert}. 
Section 34 (1) refers only to the assessee, and the year with which the assessee is con- 
cerned, the assessment year of that assessee. There is no scope for importing into 
section 34 (1) any further consideration. It should be remembered that a necessity 
to re-open assessment under section 34 may arise under various circumstances, one of 
which is an order under section 23-A. Therefore, that the order under section 
23-A was passed at a given point of time, may have no relevance in determining 
the period of limitation permissible and prescribed under section 34 (1) of the Act. 
If, for instance, discovery or information was beyond four years, that would not 
extend the period oflimitation. Even as a result of discovery, action under section 34 
(1) would be permissible only within the period of limitation prescribed thereunder. 


Learned’ counsel for the Department next contended that under the terms of 
section 23-A, as it stood in the relevant period, re-assessment could be undertaken 
without recourse to section 34. That contention has been repelled more than once. 
In Spencer’s case*, as well as in other cases, decided under section 23-A, it has been 
pointed out that ‘section 23-A is not concerned with any assessment or re-assessment. 
It is only a procedural section, and, if an order under section 23-A is passed, the ques- 
tion of assessment of the shareholder will have to be taken up‘ either it should be his 
original assessment, or it should be re-opening of the orignal assessment,if it has been 
closed under any of the provisions of the Act. In the present case, the assessment was 
re-opened by recourse to section 34 (1) (b) of the Act. Without recourse to section 34, 
the finality of the assessement of the assessee in this case could not have been avoided. 
Section 23-A did not provide for it. It should be remembered that, at that stage, 
the shareholder as such does not come into the picture. He is not entitled to a notice 
before an order is passed under section 23-A, and he cannot himself challenge the 
validity of that order by an appeal. Itis only the company that is entitled to a notice 
and to an appeal. Acceptance of the contention of the learned counsel for the De- 
partment, that without recourse to section 34 assessment or re-assessment could be 
effected under the term of section 23-A, would lead to this position, that assessment 
or re-assessment could be done and completed without any notice to the shareholder. 
That is wholly opposed to the scheme of the Income-tax Act. At any rate, it is 
wholly opposed to the scheme of the Income-tax Act, as explained in the decisions 
of this Court and other Courts. We have no hesitation in rejecting the contention, 
that the Department had aright independent of section 34 under the term of section 
23-A itself, to re-assess the assessee sharcholder. 


We are not called upon to consider in this case whether, in the circumstances of 
this case, the assessment could have been re-opened under section 35. It was 
brought to our notice that action under section 35 was contemplated but was drop- 
ped. Therefore, we refrain from saying anything about the applicability of section 
35 or about the appropriate period of limitation, had action been taken under sec- 
tion 35 of the Act. 


Since the four-year period of limitation for initiating proceedings under section 
34 (1) (b) ran out on 31st March, 1955 and since the notice under section 34 (1) 


1.” 97 LTR. a4 ge (1956) 2 M.L.J. 518: 31 LT.R. 107. 
2. (1958) 34 LER. 222. 
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(6) was served upon the assessee only after expiry of that period, and further since 
the service of a valid notice is a condition precedent to the assumption of jurisdiction 
under section 34 of the Act, we have to hold that the In.ome-tax Officer had no 
jurisdiction to re-open the assessment or to re-assess the assessee, even though there 
was a valid order under section 23-A of the Act. Since the notice itself was issued 
beyond the period of limitation, it has to be set aside by the issue of a writ of certiorari. 
The writ of certiotari will also be directed to set aside the order of assessment on the 
basis of assessment completed after the issue of invalid notice served on the assessee 
on 14th September, 1957. i 


The petition is allowed with costs. Though it is the writ of prohibition that has 
been asked for, it is the writ of certiorari that will issue, in accordance with the direc~ 
tions given above. Counsel’s fee Rs. 250. 

VS. — Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice JAGADISAN, 

Lakshmi Ammal and others .. Appellants* 
D. 
Ramachandra Reddiar .. Respondent. 

Hindu Women’s Right to Property Act (XVII of 1937), section 3 (2)—Alienation made by a sole 
surviving coparcener—Right of the widow of a deceased coparcensr to interdict alienation without working her 
rights of partition—Wi. If a coparcener as known undsr the Hindu Law. 

Civil Procedure Code (V of 1908), section 100—Second Appeal—Different inference possible on the evi- 
dence—Not a ground of interference with findings of fact. 

Though the Hindu Women’s Right to Property Act does not make a widow ofa deceased 
-coparcener, a coparcener under the Hindu Law, it does confer upon her subject to certain limitations 
the same interest in the joint family property as her husband had. The mere fact that she has not 
obtained partition does not mean that her rights are at the mercy of the surviving co~ er of 
her husband. The surviving coparcener even if he isa sole surviving coparcener have no 
right except for necessity and binding purpose to alienate joint family property, which would destroy 
the rights of the widow. The widow has a right to impugn and interdict such alienation. 

Ramalingam Pillai v. Ramalakshmi Ammal, (1957) 2 M.L.J. 982: I.L.R. (1958) Mad. 7, followed. 

The term esl pda is based upon the twin principles of a right vested by birth in the male 
‘member only and of unobstructed heritage. It is difficult to approrimate the position ofa widow 
under the Act to that of a coparcener as understood under the Hindu Law. 

The contrary view expressed in Manorama Bai v. Rama Bat, A.J.R. 1957 Mad. 269, considered. 


The jurisdiction of the High Court under section 100 of the Civil Procedure Code does not 
extend to interfere with the findings of fact merely on the ground that a different inference is possible 
von the evidence recorded from that drawn by the Courts below. 

Appeal under Clause 15 of the Letters Patent against the Judgment and Decree 

of the Hon’ble Mr. Justice Krishnaswami Naidu, dated 8th October, 1956 and 

in S.A. No. 1031 of 1954, preferred against the Decree of the District Court of 

athapuram at Madurai, in A.S. No. 208 of 1953 (O.S. No. 32 of 1952, Sub- 
Court, Ramanathapuram, at Madurai). 


T. M. Krishnaswami Ayyar and A. Balasubramanyam, for Appellants. 

R. Gopalaswami Ayyangar, for Respondent. 

The Judgment of the Court was delivered by 

Jagadisan, 7.—This is an appeal against the judgment of Krishnaswami 
Naidu, J., reversing the judgment and decree of the District Judge of Ramanatha- 


puram in A.S. No. 208 of 1953, which confirmed the judgment and decree of the 
Subordinate Judge of Ramanathapuram at Madurai in O.S. No. 32 of 1952. 


One Krishnaswami Reddiar and Narayana Reddiar were two brothers, who 
became divided, a division of the family properties having been effected by metes and 


* L.P.A. No. 5 of 1957- 16th February, 1960. 
(a7th Magha, 1881, Saka). 
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bounded in 1947. Krishnaswami Reddiar died leaving behind his son Ramachandra 
Reddiar. Narayana Reddiar had two sons Subbiah and Tiruvengadam and one 
daughter, Dei Ammal. Subbiah died a bachelor in 1948. Thiruvengadam died 
on 24th October, 1949, leaving behind his widow Alamelu and a daughter, Seetham- 
mal. Narayana Reddiar had a sister, also named Lakshmi Ammal. After the death 
of Subbiah and Thiruvengadam, Narayana Reddiar who survived his sons became 
ill-disposed towards his daughter-in-law, Alamelu and his grand-daughter Seetham- 
mal. Itisstated that twoor three months after the death of Thiruvengadam, Narayana 
Reddiar acting on the evil advice of his sister Lakshmi Ammal and his daughter 
Lakshmi Ammal compelled his daughter-in-law Alamelu and his minor grand-daugh- 
ter, Seethamal, to leave his protection and care and to seek refuge in the parents’ house 
of Alamelu Ammal. On 16th August, 1950, Narayana Reddiar executed two 
settlement deeds under the terms of one of which he conveyed and granteda life 
interest in respect of three items of properties in favour of his sister, Lakshmi 

with an absolute vested remainder in them in favour of Ramachandra Reddiar, his 
divided brother’s son. Under the other settlement deed Narayana Reddiar A 
and settled some other items of property solely in favour of his daughter, Lakshmi 


Alamelu, the daughter-in-law of Narayana Reddiar, filed a suit in O.S. No. 64 
of 1950, on the file of the Sub-Court, Ramanathapuram, impleading Narayana 
Reddiar as the rst defendant and the two Lakshmi Ammals, the sister and daughter of 
Narayana Reddiar, as defendants 2 and 3 challenging the validity of the two settle- 
ment deeds aforesaid. Ramachandra Reddiar who got a vested remainder in respect 
of some items of properties under one of the settlement deeds was not impleaded as a 
party in that suit. Pending the suit Narayana Reddiar died. There was a com- 
promise between Alamelu, the plaintiff, in that suit and the two Lakshmi Ammals, 
defendants 2 and 3, in that suit and by which all the three agreed that the two 
settlement deeds executed by Narayana Reddiar should be treated as cancelled, and 
that the properties comprised therein should be taken by them in accordance with the 
terms of the razinama which were reduced to writing. It is not necessary to set out 
the terms of the razinama in detail herein. 


Ramachandra Reddiar who was not a party to the suit, O.S. No. 64 of 1950, 
instituted the suit out of which the present appeal arises, O.S. No. 32 of 1952, on the 
file of the Sub-Court, Ramanathapuram at Madurai, impleading Lakshmi Ammal, 
the sister of Narayana Reddiar, as the first defendant, "Lakshmi Ammal, the daughter 
of Narayana Reddiar, as the second defendant, Alamelu Ammal, daughter-in-law of 
Narayana Reddiar, as the third deffendant and minor Seethammal grand-daughter 
of Narayana Reddiar, as the fourth defendant, for a declaration that he is the sole 
owner of the les comprised in the settlement deed, dated 16th August, 1950, 
marked as ibit A-1 subject to the income of the properties being enjoyed by 
the first defendant, Lakshmi Ammal, during her lifetime. This is one of the two 
settlement deeds referred to earlier. 


This suit was resisted by the defendants who contended. that the settlement deed 
relied upon by the plaintiff for declaration of rights in his favour was sham, not in- 
tended to be given effect to and was not in fact given effect to. Defendants 3 and 4 
characterised the said transaction as the outcome of Narayana Reddiar’s ill-feeling 
towards the wife of his deceased son Thiruvengadam caused and engendered by 
his daughter and sister. The defendants further contended that in view of the Hindu 
Women’s Rights to Property Act Narayana Reddiar was not competent in law to 
execute a settlement by way of gift as the properties forming the subject-matter of 
the settlement were joint family properties in which admittedly the deceased 
husband of Alamelu Ammal had an undivided interest as a coparcener. 


The trial Court found that the settlement deed, Exhibit A-1, was a mere device 
adopted by Narayana Reddiar to spite and defraud defendants 3 and 4, and that 
it was not intended to be acted upon and was not in fact acted upon. The trial 
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Court also took the view that the document, Exhibit A-1, was not valid and bind- 
ing upon the third defendant, even if it were to be held that the transaction was 
not nominal or sham. Accordingly the suit was dismissed with costs. 


The plaintiff preferred an appeal, A. S. No. 208 of 1953, 0n the file of the 
District Judge of Ramanathapuram but was unsuccessful. The learned District 
Judge concurred with the finding of the trial Court in regard to the nominality of 
Exhibit A-1 but did not decide the question of the validity of Exhibit A-1 in law 
as it was not necessary for the disposal of the appeal. According to the learned 
District Judge once the transaction was found to be nominal, the plaintiff could no 
longer maintain the suit, and the question of legality of the transaction cannot arise 
for determination. Inthe result the learned District Judge dismissed the appeal 
with costs. 


The plaintiff preferred a second appeal, S.A. No. 1031 of 1954 on the file of this 
Court which was heard and disposed of by Krishnaswami Naidu, J. On the 
question of the nature of the transaction, Exhibit A-1, whether it was nominal or 
not, the learned Judge reversed the concurrent findings of the Courts below and 
recorded the following finding : 


“To any view the finding of the lower Court as regards the nominality of Exhibit A-1 on its 

not having been acted upon cannot be supported and I am of opinion that the settlement deed was 
executed and acted upon and the plaintiff’s rights under the settlement deed cannot therefore be 
denied on this ground”. 
In view of this finding the learned Judge had necessarily to consider the question of 
competency of Narayana Reddiar to execute the settlement deed, Exhibit A-1, so 
as to bind the third defendant. After discussing the question of law the learned 
Judge held that the third defendant had no right to interdict the alienation made by 
Narayana Reddiar under Exhibit A-1, though it was a mere settlement or gift, follow- 
ing his observations in the decision Rathnasabapathi v. Saraswathi Ammal. The 
learned Judge allowed the Second Appeal, set aside the judgment and decrees of 
both the Courts below with costs throughout in favour of the successful plaintiff. 
The learned Judge, however, granted leave to appeal. The aggrieved defendants 
have preferred the above Letters Patent Appeal. 


The question of law that arises for consideration in this Letters Patent Appeal is 
whether a widow of a deceased coparcener ina Hindu joint family can, without work- 
ing out her rights of partition under the provisions of the Hindu Women’s Right to 
Property Act of 1937, interdict an alienation made by the surviving coparcener of the 
family on the ground either that it is a gift and therefore void in law or that it is an 
alienation not for necessity or binding purpose. There are observations in the deci- 
sion of a Division Bench in Rathnasabapathy v. Saraswathi Ammal', referred to and relied 
upon by Krishnaswami Nayudu, J., holding that the widow’s rights under the Act 
did not enable her to challenge alienations made by the surviving coparcener. These 
observations were really obiter dicta and this Court in a subsequent decision reported in 
Ramalingam Pillai v. Ramalakshmi Ammal*, to which one of us was a party disagreed 
with the said observations and held that the widow under such circumstances was 
quite competent to question the alienation as otherwise her rights under the Act 
would be gravely imperilled. It was held in that case thatthough the Hindu Women’s 
Right to Property Act does not make a widow a coparcener under Hindu Law, it 
does confer upon her subject to certain limitations the same interest in the joint family 
property as her husband had. The mere fact that she has not obtained partition 
does not mean that her rights are at the mercy of the surviving coparceners of her 
husband. The surviving coparcener will have no right except for necessity and 
binding purpose to do any act which would destroy the rights of the widow. We 
are of opinion that the decision in Ramalingam Pillai v. Ramalakshmi Ammal?, holds 
against the rights claimed by the plaintiff in this case, and that on the appli- 
cation of the principle of that decision he should be non-suited. 
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The learned counsel appearing for the plaintiff-respondent before us contended 
that Narayana Reddiar was the sole surviving coparcener at the time when he effected 
the settlement, Exhibit A-r and that the widow, the third defendant, whatever her 
statutory rights may be under the Hindu Women’s Right to Property Act, was not 
herself a coparcener and that the Hindu Law does not impose any fetter on the rights 
of a sole surviving coparcener to deal with the family properties as he likes. The 
question whether a widow of a deceased coparcener in a Hindu undivided family 
governed by the Hindu Women’s Right to Property Act is a coparcener or not has 
been considered in several decisions and the preponderating view appears to be 
that she is not a coparcener in the strict sense in which that expression is undestood 
under the Hindu Law. Her rights under the Act have been described as follows in 
the leading decision of this Court in Subba Rao v. Krishna Prasadam}. 


“To sum up, section 3 (2) of the Act does not operate as severance of interest of the deceased 
coparcener ; the right which a widow gets under that section is not as heir of her deceased husband ; 
it is a statutory right based on the recognition of the principle that a widow is the surviving half of her 
deceased hysband ; that the incidents of that right are those specified in the Act ; that such right is 
one personal to the widow and comes to an end on her death ; that the estate which the widow takes 
under section g (2), does not, on her death, devolve on her husband’s heirs ; and that the right of the 
coparceners to take by survivorship is suspended as against the widow of a deceased coparcener and 
such right reasserts itselfon her death.” 


A Full Bench of this Court in Parappa v. Nagamma®, concurred with the legal 
position as set out above. At page 255 the Full Bench observes as follows : 


“ The Act therefore has conferred a new right on the widow of a deceased coparcener in modifi- 
cation of the pre-existing law. Section g (2) of the Act does not bring about a severance of interest 
of the deceased coparcener. Certainly the widow is not raised to the status of a coparcener pate oe 
she continues to be a member of the joint Hindu family as she was before the Act. Fhe joint y 
would continue as before subject only to her statutory right. The Hindu conception that a widow is 
the surviving half of the deceased husband was invoked and a fiction was introduced, namely, that she 
continued the legal persona of the husband till partition. From the standpoint of the other male 
members of the joint family, the right to survivorship was suspended. The legal effect of the fiction 
was that the right of the other members of the joint ily would be worked out on the basis that the 
husband died on the date when the widow passes away.” 


A Division Bench of this Court in Manorama Bai v. Rama Bai? (Govinda Menon and 
Ramaswami, JJ.) has, however, held that the widow under the Hindu Women’s Right 
to Property Act is a coparcener in view of the fact that her rights under the Act are 
almost equal to that ofa coparcener. At page 292, the following observation occurs: 


“ Therefore there does not seem to be any justification for saying that the widow is not a pucca 
coparcener and at the best a kacha one not entitled to the rights of survivorship at least (the last male 
preserve) as a coparcener as she has no right by birth. ere seems to be no rati justification 
or subjecting the widow to the disadvantages of coparcenership without conceding to her the corres- 
ponding advantages of that status.” 

It is not necessary for us to decide the question whether a Hindu widow under 
the Hindu Women’s Right to Property Act has acquired the status of a coparcener 
under the Hindu Law. Any attempt in search of a legal nomenclature to describe 
the position and status of a widow governed by the Act may lead to difficulties and 
anomalies. The term ‘coparcener’ under the Hindu Law is based upon the twin 
principles of a right vested by birth in the male issue only and of unobstructed heri- 
tage. Mayne in his text-book on Hindu Law, page 333, observes thus : 

“ . . . a « «~~~ the conception of a Mitakshara coparcenary is a common male ances” 
tor with his lineal descendants in the male line and that the female members of the family who have 
no vested right by birth and come in only as heirs to obstructed heritage (sapratibanda daya) cannot 
be coparceners with the male members, though, along with the males, or in exceptional cases by them- 
selves, they are members of the undivided family as a corporate body.” 


It is difficult to approximate the position of the widow under the Act to that of a co- 


parcener. The rights of the widow are purely statutory and the sum total of her 
rights is, in the language of the Act the same interest as the deceased husband had. 





r. (3953) 2 M.L.J. 561 : I.L.R. (1954) Mad. 183 (F.B.). 
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The learned Judges who decided Manorama Bai v. Rama Bait, have tried to evolve 
something rational out of the Act. But statutes are not always rational and it may 
not be within the province of the Court to import rationality in an enactment under 
the guise of interpretation. It is not necessary to invoke the aid of forma legal ex~ 
pression like ‘coparcener’ to enable the widow to impugn or interdict alienations 
made by the surviving coparcener of her deceased husband. So long as there is a 
widow vested with rights under section 3 (2) of the Hindu Women’s Right to Proper- 
ty Act, the surviving coparcener, even if he were the sole coparcener, cannot have a 
free hand in the disposal of the family properties. We are of opinion that even within 
the strict terms of section 3 (2) of the Hindu Women’s Right to Property Act, the 
interest which a widow has being that of her deceased husband she cannot be a 
mere passive spectator of the properties being alienated away by the surviving co- 
parcener with the result of nullifying her rights totally and completely. Exhibit A-1 
being a gift of joint family properties by Narayana Reddiar was void inlaw. It 
follows that the decision of Krishnaswami Nayudu, J., is unsustainable in law and 
that the judgment and decree of the Courts below must stand. 

The finding of Krishnaswami Nayudu, J., holding that Exhibit A-1 “is not a 
nominal transaction but was intended to be given effect to and was given effect to, 
reversing the concurrent findings of the Courts below is also not legally sustainable. 
The question is one of fact and the jurisdiction of this Court under section 100, Civil 
Procedure Code, does not extend to interfere with the findings of fact merely on the 
ground that a different inference is possible on the evidence recorded from that drawn 
by the Courts below. We would have had no hesitation in reversing the finding of 
Krishnaswami Nayudu, J., and upholding the concurrent findings of both the Courts 
below if it were so necessary. But as already stated, the plaintiff has got to be non- 
suited on our conclusion on the question of law discussed above. 

The Letters Patent Appeal is therefore allowed and the judgment of Krishna- 
swami Nayudu, J., is set aside. The judgment and decree of the Courts below are 
restored. The appellant will have his costs throughout 

This case having been set down this day for being mentioned the Court delivered 
the following Judgment : 

Instead of the direction in the Judgment delivered namely that the appellant 
will have his costs throughout, the following will be substituted : 


- The appellants will have their costs in the two Courts below. There will be 
no order as to costs in this Court, either in the Second Appeal or in the Letters 
Patent Appeal, 


V.S. —— Letters Patent Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTIOE JAGADISAN. 


E. K. Raghavan Reddiar -. Appellant* 
v. 
The Collector of Madras e.. Respondent. 


Land Acquisition Act (I of 1894), sections 12 (2) and 18, Proviso (b)—Scope—Award when becomes final 
—Starting point of limitation for claimant’s application asking Collector to make a reference. 


The provision for filing of the award in section 12 (1) of the Land Acquisition Act does not have 
the legal consquence of rendering an award invalid or not final or conclusive against a party. A 
notice purporting to issue under section 12 (2) is not invalid because there is no evidence that the 
award has been filed in the Collector’s Office before the issue of such notice. Once an award is made 
under section 11, it is the duty of the Collector to give immediate notice of the award to persons who 
are not present personally on by representative when the award is made. Once such a notice is 
issued the period of limitation is six weeks from the date of receipt of such notice. 
aS Ta HA Sa ORS SR FM e SRI 
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Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated 31st August, 1959 and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 618 of 
1959, presented under Article 226 of the Constitution of India, to issue a writ of 
mandamus directing the Collector of Madras, the respondent herein, to have the award 
passed by the Land Acquisition Officer, viz., the Personal Assistant to the Collector of 
Madras being Award No. 6 of 1957, dated 25th March, 1957, referred to the Court 
under section 18 of the Land Acquisition Act on the matters based on the grounds set 
out in the petitioner’s application, dated 11th May, 1957, for reference addressed to 
the Collector of Madras, 


R. Gopalaswamy Ayyangar and C. P. Rajagopala Ayyangar, for Appellant. 
The Judgment of the Court was delivered by 


Raja mannar, C. J.—This is an appeal against the judgment of Balakrishna Ayyar 
J., dismissing a petition filed by the appellant under Article 226 of the Constitution 
for the issue of a writ of mandamus directing the Collector of Madras to make a re- 
ference to the Court under section 18 of the Land Acquisition Act in the matter of an 
award passed by him, dated 25th March, 1957. It is common ground that the Land 
Acquisition Officer who was the Collector made his award under section 11 of the 
Land Acquisition Act on 25th March, 1957. The appellant was not present at the 
time when the award was passed either in person or by representative. On the same 
day the Land Acquisition Officer served a notice on the appellant purporting to be 
under section 12 (2) of the Act, informing him that an award had been passed in res- 
pect of the lands of the appellant. On 11th May, 1957, the appellant intimated to 
the Collector that he did not accept the award on the ground that the quantum of 
compensation was inadequate and required him to refer the matter for determina- 
tion by Court under section 18 of the Act. The Land Acquisition Officer replied 
that the application for reference was barred by time. The appellant then enquired 
whether the award had been filed in the Collector’s office as required by section 12 
(1) of the Act. To this query he received a reply that the petition for reference 
should have been filed within six weeks from the date of the receipt of notice under 
section 12 (2) of the Act and the question of filing of the award did not arise. It is 
on account of the refusal by the Land Acquisition Officer to make the reference 
that the appellant came up to this Court seeking a writ of mandamus. Balakrishna 
Ayyar, J., who heard the petition dismissed it on the ground that the application for 
reference made by the appellant was clearly barred by time as it was made more than 
six weeks after the service of notice under section 12 (2). Hence this appeal. 


If we understand the argument of Mr. Gopalaswami Ayyangar, learned counsel 
for the appellant aright, it was this. Under section 11, after an enquiry the Collector 
shall make an award. Under section 12 (1) such award shall be filed in the Collec- 
ttor’s Office. It is only after it is so filed that it becomes final and conclusive evidence 
as between the Collector and the persons interested, whether they have respectively 
appeared before the Collector or not, of the true area and value of the land, and the 
apportionment of the compensation among the persons interested. Under section 12 
(2) itis only after the Collector has filed his award that he shall give immediate notice 
of the award to such of the persons interested as are not present personally or by their 
representatives when the award is made. For the purpose of computing the period 
-of limitaton provided in section 18, Proviso (b), it is only after notice under sub-sec- 
tion (2) of section 12 is given after the filing of the award that the application should 
be filed within six weeks after the receipt of such notice, but if the award has not been 
filed, time would not begin to run even though a notice purporting to be under sec- 
tion 12 (2) is served on the party. The result would be that the application can 
‘be filed within six months from the date of the Collector’s award, which, according 
to learned counsel, means the date of the filing of the award. Ergo if the award 
thas not been filed, no question of limitation would arise at all. 
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We are unable to accept any part of the above argument of Mr. Gopalaswami 
Ayyangar. He has cited to us certain decisions, namely, Secretary of State for India. 
in Council v. Bhagwan Prasad', State of Travancore Cochin v. Narayani Amma?, and 
Padamsi v. The Collector of Thana?. In none of these decisions have we been able 
to find any support for the contention that the validity and finality of an award 
depends on its being filed. The facts in Padamsi v. The Collector of Thana®, were 
peculiar and as the learned Judge points out, the award which was prepared by 
the Deputy Collector in that case was in no sense an award within the meaning of 
section 11 of the Land Acquisition Act as it was only a tentative proposed award 
for approval by the higher authority. The scheme of the Land Acquisition Act 
is quite clear. After notice to persons interested under section 9, on a day fixed 
for any adjourned day the Collector shall proceed to enquire into the objections, 
if any, which any person interested has stated pursuant to a notice given under sec- 
tion g and shall make an award under his hand of the true area of the land, the com- 
pensation which in his opinion should be allowed for the land and the apportion- 
ment of the compensation among all the persons known or believed to be intgrested in 
the land. Under section 12 it is obligatory on the part of the Collector to file the 
award in the Collector’s office. Sub-section (1) declares that except as provided 
further on in the Act, such award shall be final and conclusive evidence, as between 
the Collector and the persons interested, whether they have respectively appeared 
before the Collector or not, of the true area and value of the land, and the apportion-- 
ment of the compensation among the persons interested. Obviously the reference 
to such award is to the award which has been made under section 11. Under sub- 
section (2) of section 12 the Collector has to give immediate notice of his award to 
such of the persons who were interested as are not present personally or by their: 
representatives when the award was made. It is important to notice that the words 
are not “‘ when the award is filed’. “ but when the award is made”, That has re- 
ference to section 11 of the Act. Section 16 declares that when the Collector had 
made an award under section 11, he may take possession of the land, which shall 
thereupon vest absolutely in the Crown free from all encumbrances. The mechanical 
act of keeping the award on the file of the Collector’s Office is not what empowers 
the Collector to take possession of the land. It is the making of the award under 
section 11 which gives him such power. Whether the award has been filed or not 
under section 16, once the wan is made under section 11, the Collector can take 
possession of the land and thereupon the land shall vest absolutely in the Crown 
free from all encumbrances. Section 18 provides for a reference to Court at the 
instance of an aggrieved claimant, whether the complaint is as regards the measure- ` 
ment of the land, the quantum of compensation or the persons to whom the compensa- 
tion is payable or the apportionment of the compensation. Any person interested 
who has not accepted the award may by written application to the Collector require 
that the matter be referred to the Court. Then occurs a Proviso for the compu- 
tation of limitation. The Proviso runs thus: 


“Provided that every such application shall be made— 


(a) if the person making it was present or represented before the Collector at the time when-. 
he made his award, within six weeks from the date of the Collector’s award ; 


(b) in other cases, within six weeks of the receipt of the notice from the Collector under section 
12, sub-section (2), or within six months from the date of the Collector’s award, whichever shall first 
expire.” 


Taking clauses (a) and (b) together, we find two distinct dates for computing- 
the time, namely (1) the date of the Collector’s award and (2) the date of the receipt 
of the notice from the Collector under section 12 (2). So far as the second date is- 
concerned, the period is fixed, namely six weeks from the receipt of such notice 


I. (1929) LL.R. 52 All. 96. 3. (1921) I.L.R. 46 Bom. 366. 
2. ALR, 1958 Ker. 272. 
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‘But as regards the other date, namely, the date of the Collector’s award, there are 
two periods. One is a period of six weeks from that date if the person seeking the 
reference was present in person or by representative. In other cases the period is 
six months from the date of the Collector’s order. There is a further provision in 
clause (5) of the Proviso that in cases other than those which would fall under clause 
(a) of the Proviso, there would be an alternative period provided but subject to 
this namely, it is only the shorter period which would be available to the claimant. 
‘This obviously would become relevant when notice under section 12 (2) is not given 
immediately, as the section enjoins on the Collector, but verymuch later. To give 
a concrete instance, if the date of the Collector’s award is 18t January, 1920, but the 
notice under section 12 (2) is served on ist July, 1920, then the period available 
to the claimant would only be six months from the date of the Collector’s award 
and not six weeks from the receipt of the notice. 


In the two cases strongly relied upon by Mr. Gopalaswami Ayyangar there are 
‘observations which directly support the view we are taking in this case. In Secretory 
of State for, India in Council v. Bhagwan Prasad’, Mukherji, J., on whose judgment 
learned counsel for the appellant relied observed thus : 


* It will be noticed that under section 18 of the Land Acquisition Act, an application by a person 
who has not accepted the award to make a reference to the Court must be made within a specified 
period. This period, in the case of the owners who were not He haiol when the award was made, is 

‘within six weeks of the receipt of the notice. . . . or wi six months from the date of the 

Collector’s award, whichever period shall first expire.” It 1s clear that the maximum period allowed’ 
for making a petition to the Collector is six months from the ‘date of the award.’ This maximum period 
is liable to be cut short, if there is a service of notice by the Collector, concerning the award, on a party 
interested in making the apphcation. In the case of service, the time allowed is six weeks from the 
service, provided those six weeks do not go beyond the six months already mentioned, from the date 
of the award.” 
In that case there was a notice served by the Collector under section 12 (2) and 
the claimants applied for a reference within six weeks of the service of notice. But 
an objection was taken on behalf of the Collector that the petition was barred by 
time because the application for reference was made beyond the period of six months 
from the date of the Collector’s award. It therefore became necessary for the learned 
Judges who formed the division bench of the Court to decide as to the date of the 
‘Collector’s award. Mukerji, J., was inclined to take the view that the expression 
“ date of the award ” meant * date of the filing of the award ”, whereas the other 
learned Judge, Niamatullah, J., held that the date of the award is the date when the 
award is made under section 11 of the Act. In the case before us the application 
for reference Was made beyond the period of six weeks from the service of notice 
under section 12 (2). On the observations made in the Allahabad caset, the ap- 
pellant’s application would be barred by time. In State of Travancore-Cochin v. 
Narayani Amma*, the facts were similar to the facts in the Allahabad caset. There 
too it was observed : 


t Where such notice (notice under section 12 (2)) has been issued, the claimant has six weeks 
from the receipt of notice under section 12 (2) for the purpose of filing the reference application.” 


The learned Judges of Kerala High Court followed the view taken by Mukherji, 
J., that for the purpcse of calculating the period of six months provided in the latter 
part of Proviso (b), the date of the award would be the date of its filing in the 
Collector’s Office and not the date on which the Collector had written or signed 
the award. 


In the absence of any binding authority on the point we feel no hesitation in 
overruling the contention raised on behalf of the appellants. There is nothing in 
any of the provisions of the Act to warrant us in holding that unless an award is 
filed in the Collector’s Office, it is ineffective and invalid. The provision for filing 
of the award in section 12 (1) does not have the legal consequence of rendering 
an award invalid or not final or: conclusive against a party. What matters really 
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is the making of the award. It is upon such making that the Collector is empowered 
to take possession of the land and the acquired land vests in the Government. Even 
for the purpose of calculation of the period of limitation under section 18 we are 
inclined to take the view that the date of. the Collector’s award is the date when 
he makes the award but it is not necessary for us to pronounce on this point as it 
does not arise in this case. It suffices to say that a notice purporting to issue under 
section 12 (2) is not invalid because there is no evidence that the award has been 
filed in the Collector’s.Qffice before the issue of such notice. Once an award is made 
under section 11, it is the duty of the Collector to give immediate notice of the award. 
to persons who are not present personally or by representative when the award is 
made. Once such a gotice is issued, the period of limitation is six weeks from the 
date of receipt of such notice. In the present case the application was admittedly 
beyond this period and was rightly rejected. This appeal is dismissed. 

K.L.B. Sear eannan Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 
Ranganayaki allas Meenakshi Ammal «. Appeliani* 
v. 

L. Bapu Iyer .. Respondent. 

Civil Procedure Code (V of 1908), Order 24, rule 3—Applicability—Judgment-debtor who had a Beal 
against decree depositing ieee Court ad obtaining order for furnishing security, by phon ak ‘ore 
withdrawing the amount—Decree-holder not withdrawing amount owing to inability to furnish security—lInterest 
if ceases to be payable. 

Order 24, rule 3 of the Civil Procedure Code, will apply only where the decree-holder is in a 


position to take out the money deposited by the judgment-debtor in Court, and is not prevented from 
doing so by any orders by the Court, on the invitation of the judgment-debtor. Where the 


. 


judgment-debtor who had filed an appeal against the decree applied for stay of execution and was 
directed by the appellate Court to deposit the decree amount in Court and the decree-holder was 
permitted to withdraw the amount only on furnishing security, but the decree-holder because of the 
condition requiring her to furnish security was unable to withdraw the whole amount till the appellate 
Court confirmed the decree, the decree-holder was undoubtedly entitled to interest. To such a 
situation Order 24, rule 3, will not apply. 

Periakaruppan Chettiar v. Veerappa Chettiar, (1948) 2 M.L.J. 443, Mooka Nasker v. Venkatasami 
Naidu, (1950) 2 M.L.J. 194 and Piara Mel v. Sham Das, A.I.R. 1936 . 76, relied on. 


Appeal against the order of the Court of the Subordinate Judge of Tiruchirap- 
palli, dated 25th January, 1957 and made in E. P. No. 138 of 1956 in O.S. No. 20 


of 1948. 
P. S. Srisailam, for Appellant. 


S. Amudachari and A. V. Raghavan, for Respondent. 


The Court delivered the following 


Juocment.—In O. S. No. 20 of 1948, on the file of the Subordinate Judge of 
Tiruchirappalli, one Ranganayaki alias Meenakshi Ammal obtained a decree on 
8th August, 1950, for, among other things, a sum of Rs. 10,500. From the decree, 
the defendant preferred an appeal, A. S. No. 556 of 1950, on the file of this Court’. 
He also filed a C. M. P. for stay of execution. On 25th September, 1950, the ap- 

late Court directed the judgment-debtor to deposit the money, and the decree- 

Ider was permitted to withdraw it only on furnishing security. The deposit was 
made on 24th October, 1950. On 22nd July, 1954, the High Court confirmed the 
decree, in so far as it related to the sum of Rs. 10,500. From time to time the decree- 
holder withdrew portions of the amount deposited in Court; but because of the 
condition requiring her to furnish security, she was not able to withdraw the whole 
amount. She was able to withdraw the balance finally on goth September, 1954, 
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that is to say, after the High Court bad disposed of the appeal. The decree-holder 
filed an execution petition, in which she claimed interest on the amount which lay 
in Court and which she could not draw, owing to her inability to furnish security. 
The Subordinate Judge disallowed this claim for interest. The decree-holder appeals 
from that order. The claim for interest is the only point that was pressed before me. 


It seems to me that, in this case, the decree-holder was undoubtedly entitled 
to interest. When a debtor pays his creditor interest naturally ceases to run, be- 
cause the debt is paid. Interest will also ordinarily cease to run, when the debtor 
tenders money to his creditor and the creditor improperly refuses to receive it. But, 
then, before interest can cease to run, the tender which is made, must be an uncondi- 
tional tender. A creditor is not bound to accept a tender to which conditions or 
stipulations are attached. When, in the present case, the judgment-debtor put the 
money into the Court, and, on his invitation, the Court passed an order that the 
decree-holder should draw it out only on furnishing security he was not making 
an unconditional tender. He was in effect only making a tender subject to condi- 
tions. No*creditor is bound to accept a tender to which conditions are attached. 
Mr. Amudachariar, on the other side, referred me to Order 24, rule 3, which runs 
as follows :— 


“ No interest shall be allowed to the plaintiff on any sum deposited by the defendant from the 
date of the receipt of such notice, whether the sum deposited is in full of the claim or falls short thereof.” 


It seems to me that this rule will apply only where the decree-holder is in a 
position to take out the money, and is not prevented from doing so by any orders 
passed by the Court, on the invitation of the judgment-debtor. In the present case, 
the Court passed an order, requiring the decree-holder to furnish security before 
drawing out the amount, and that condition was imposed on the motion of the judg- 
ment-debtor. To such a situation, Order 24, rule 3, will not apply. The decision 
in Periakaruppan Chettiar v. Veerappa Chettiar’, Mooka Naicker v. Venkatasami Naidu? 
and Piara Mal v. Sham Das*, support the view I am taking. 


In the result, the appeal is allowed to this extent ; the decree-holder will be 
entitled to interest only up to 22nd July, 1954, when the High Court passed the decree 
and that too only on that part of the amount which was not withdrawn. There will 
be no interest on the amounts that were withdrawn. The appellant will be en~ 
titled to her costs in this appeal. 


K.S. oe Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice RAJAGOPALAN. 
M. V. Perumal Chetty & Company by Partner M. Perumal 
Chetty and another .. Petitioners 
v. 
The State of Madras by Secretary Home Department, and 
another . .» Respondents. 
Madras Buildings Lease and Rent Control Act (XXV of 1949), section 193—-Exemption under—Validity- 
of order. 


It is now well-settled that the grant of exemption under section 13 of the Madras Buildings Lease 
and Rent Control Act, 1949, is not vitiated merely because it may result in eviction of a tenant on 
grounds other than those specified in section 7 of the Act. The exemption provision is not a substi- 
tute for a relief permissible under the Act itself but is intended to give relief to an owner when he is 
unable to secure his remedy before the statutory tribunals and the justice of the case requires the 
grant of such relief. 
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Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith the High Court 
will be pleased to issue writs of certiorari calling for the records relating to G. O. 
Ms. No. 2240, Home Department, dated 5th August, 1959, of the Government of 
Madras and quash the said order. 


S. Mohan Kumaramangalam, S. Gopalarainam, M. R. Narayanaswami and N. Kannan, 
for Petitioners. 


The Additional Government Pleader (M. M. Ismail), the Advocate-General 
(V. K. Thiruvenkatachari) and T. K. Sundaram, for Respondents. 


The Court made the following 


Orper.—The petitioners were tenants of different portions of the premises,’ 
No. 88/89, Godown Street, Madras, let to them for non-residential purposes, and 
they were in possession when the second respondent purchased the property in 
January, 1958. Notice of the application of the second respondent to the Govern- 
ment to exempt the building from the operation of the Madras Buildings (Lease 
and Rent Control) Act (Act XXV of 1949) was given to the petitioners? and their 
representations were duly considered, before the Government by their order, dated 
sth August, 1959, exempted the premises from the provisions of section 7 of the Act. 
Each of the petitioners applied for the issue of a writ of certiorari to set aside the order 
of the Government. ‘ 


In paragraph 2 of the impugned order, the Government set out the reasons for 
granting the exemption sought by the second respondent. 

“The Government have carefully examined the request of the landlord in consultation with the 
Accommodation Controller, Madras. The Government have also carefully gone through the objec- 
‘tion statements filed by the tenants—Messrs. Perumal Chetty & Co., and Messrs, Krishnamurthy 
& Co. The Government find that Messrs. Perumal Chetty & Co., (Petitioners in W.P. No. 830 of 
1959) bave sublet the premises and that they are making a substantial profit out of this. This sub- . 
letting also shows that the chief tenant is not solely in occupation of the premises and that he can do 
with a smaller building. The Government consider that the need of the landlord’s son for starting a 
business of his own is genuine, and consider that the eviction of the tenants from this premises for 
providing the landlord’s son with a premises to carry on his business cannot be termed as unreasonable 
eviction. The Government therefore consider that premises No. 88/89, Godown Street, G.T., Madras, 
should be exempted from the provisions of section 7 of the Madras Buildings (Lease and Rent Control) 
Act, 1949.” 

Thus the real ground on which the exemption was granted by the Govern- 
‘ment was that the owner of the premises, the second respondent, wanted to provide 
business premises for his son Balasubramanian, It was common ground, that that 
was not one of the grounds within the scope of section 7 of the Act, and that the owner 
could not have secured eviction of the tenant by recourse to the provisions of the 
Act. 


The main contention of the learned counsel for the petitioners was that, as the 
„Act did not provide for, or even contemplate eviction of a tenant to provide for the 
needs of any one other than the owner of the building, the exemption granted to the 
second respondent, to enable him to secure the eviction of the petitioners, would 
result in an eviction inconsistent with the provisions of the Act, and it would there- 
fore be unreasonable. To provide for unreasonable eviction was to defeat the pur- 
poses of the Act and that vitiated the order of tne Government, dated 5th August, 
1959. 

The fallacy that underlies this argument of the petitioner’s learned counsel 
is the assumption, that every eviction of a tenant on grounds other than those speci- 
fied in section 7 of the Act is unreasonable. As was pointed out in Globe Theatres 
Lid v. State of Madras}, the result of exemption in any particular case is that the 
landlord is allowed to enjoy his rights without the restrictions imposed by the Madras 
Buildings (Lease and Rent Control) Act, thereby relegating the parties to the position 
„under the general law, for example, the Transfer of Property Act. I am not saying 
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that every eviction which is lawful under the general law is also reasonable and 
nothing that is lawful can be unreasonable. In deciding whether the statutory power 
vested in the Government by section 13 of the Act was properly exercised, what 
constitutes a reasonable or unreasonable eviction will have to be decided with re- 
ference only to the scheme that underlies the provisions of the Act. The Act itself, 
it should be remembered, was designed to prevent unreasonable eviction of tenants. 
Under the Act, when the owner requires the premises for his own use, the eviction 
he can obtain, subject of course to the provisions of the Act, is both legal and 
reasonable. Ifa person so obtains possession, the fact that he shares his house with 
the members of his family cannot make the eviction that preceded it unreasonable. 
If an owner wants to provide for any member of his family to whom he is under obli- 
gations, legal or moral, to make such a provision, eviction of a tenant, if that is law- 
ful, cannot be viewed as unreasonable. It would not be lawful if the provisions 
of section 7 of the Act alone were to apply. But if the operation of section 7 is ex- 
cluded by the exemption granted under section 13, the eviction would be both lawful 
and reasonable. I am, therefore, unable to accept the contention of the learned 
counsel for the petitioners, that the exemption granted in this case to the second res- 
pondent would result in an unreasonable eviction of the petitioners. 


The next contention of the learned counsel for the petitioners, which was based 
on the observations in Abdul Subhan Saheb and Sons v. State of Madras', was that as 
exemption was granted to obtain eviction, which would not be permissible under 
the provisions of the Act, the exemption granted in the present case was vitiated. 
The scope of the decision in Abdul Subhan Saheb and Sons v. State of Madras, was ex- 
plained by the same learned Judges in a subsequent decision reported in Chinniah 
Servai v. State of Madras*, The learned Chief Justice referred to the contention put 
forward in W.P. No. 2 of 1954: (1959) 2 M.L.J. (N.R.C.) 27. 


“ It was contended before the léarned Judge that the statutory tribunals had decided against 
‘the landlord and the order of the Government was designed to reverse the order of the Tribunals and 
on the same material placed before the Tribunals,” aii 


and the learned Chief Justice proceeded : 


" He certainly subscribed to the proposition that if the Government exempted the premises from 
the provisions of the Act on the very same grounds it will ih effect amount to a reversal of the appellate 
authority though in an indirect way and an order passed in such circumstances would be in excess 
of jurisdiction. It is this latter aspect which com this Court to set aside the order of exemption 
in Abdul Subhan Sahib v. State of Madras+ and W.A. No. 44 of 1956.” 

The learned Chief Justice after a review of the cases reaffirmed the principles laid 
down in the earlier cases: 


‘Here then was a case phe justice o which could not be met by any of the provisions of the 
Act. Here is an instance of the principle which was laid down in W.A. No. 27 of 1953 as following 
from the general principles set out in Globe Theatres Ltd. v. Stats of Madras* namely, that it is only when 
the provisions of the Rent Control Act did not cover a particular case, that there is legitimate scope 
for the exercise by the Government of the powers conferred by section 13 of the Act.” 


The scope of the decision in Abdul Subhan Saheb v. State of Madras}, was also 
examined by Balakrishna Ayyar, J., in W. P. No. 290 of 1957. 


It should, therefore, be taken as well settled now that the grant of exemption 
is not vitiated merely because it may result in eviction on grounds other than those 
specified in section 7 of the Act. It should be obvious that, if the desired eviction 
could be secured under the terms of the Act itself, there should be no occasion at all 
to grant any exemption from the operation of the Act. The exemption is not a 
‘substitute for a relief permissible under the Act itself. The relief granted to the 
owner in this case could not have been secured from the statutory tribunals under the 
statutory provisions, that is, under section 7 of the Act. The justice of the case re- 
quired the grant of relief, and that was possible only by exercising the statutory power 


amanenna EL 


rf (1959) 2 M.L.J. 387 at 390. 3. (1954) 2 MAL.J. 110. 
2, 72 L.W. 782: LEK. (1960) Mad. 204. 


35 


T4 mo, . THE MADRAS LAW JOURNAL REPORTS. -[1g6o 


to grant the exemption under section 13. The power;in this case was exercised 
on relevant considerations, which were in no way inconsistent -with the object of 
the Act, It was not intended to result in any unreasonable eviction. 


The rule nisi is discharged in each of the cases and the petitions are dismissed. 
No order as to costs. 
R.M. — Petitions dismissed. 
IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE VEERASWAMI. 


T.N. Govindarajulu f we Petitioner* 
v. 
Lakshmi Ammal by her agent P. V. Narasimhan .. Respondent. 


Civil Procedure Code (V of 1908), Order 26, rule 1—Petition for examination of uniness on commission om. 

grounds of illness—Valus, proof and admissibility of medical certificate. 
e 

There is nothing in the Evidence Act which makes a doctor’s certificate relating to the illness. 
of a person by itself evidence at all. In order to rely on it as evidence it should be proved in the normal. 
way by the testimony of the person giving it. The statement of a doctor in his medical certificate or 
report is not evidence unless he is called himself as a witness. The fact that such a medical certificate 
or report was called for by the Court itself does not make any difference to the principle. 

ut in the instant case interference in revision was held not warranted as the erroneous deci~ 

sion on a question of law did not involve any question of jurisdiction.) 


Petition under section 115 of Act V of 1908 praying the High Court to revise- 
the order of the Court of the Subordinate Judge, Chingleput, dated 27th\ November, 
1959 and made in I.A. No. 246 of 1959 in O.S. No. 71 of 1957. 


V. Vedantachari, T. Rangaswami Ayyangar and A. Venkatesan, for Petitioner. 
R. ‘Gopalaswami Ayyangar, for Respondent, 


The Court delivered the following 

Jovcment.—This is a revision petition against the order of the learned Sub-- 
ordinate Judge, Chingleput, in I.A. No. 246 of 1959 in O.S. No. 71°0f 1957. The 
defendant is the petitioner. 

On the plaintiff's application under Order 26, rule 1 of the Code of Civil Pro- 
cedure, the lower Court permitted one Panchanatha Mudaliar to be examined as 
a witness on commission. It is common ground that Panchanatha Mudaliar is a 
material witness. The witness was sought to be examined on commission on the- 
ground that he was very weak and infirm and confined to bed and that it was physi-- 
cally impossible for him to come to Court or be brought to Court. The affidavit 
in support of the application was accompanied by a medical certificate, dated 29th 
July, 1959, granted by Dr. P. T. Srinivasan, Honorary Assistant Surgeon, Govern-- 
ment General Hospital, Madras. The certificate stated that Panchanatha Mudaliar 
was suffering from an attack of acute fever with hyperlipens and palpitation 
of the heart and that as he was to take complete rest, he was not in a fit condition 
to travel long distance. The defendant denied that Panchanatha Mudaliar was 
ill or sick, infirm or weak or confined to bed and opposed the application for 
examination on commission. After several adjournments of the petition for commis-- 
sion, the learned Subordinate Judge, after hearing the parties, felt that from the 
affidavit and counter-affidavit he was not in a position to find out the truth or other— 
wise of the averment as to the physical condition of Panchanatha Mudaliar. He, 
therefore, directed in his order, dated grd September, 1959, that Panchanatha 
Mudaliar should be examined by the First Physician in the General Hospital and 
a certificate obtained as to whether the witness was in a position to come and give 
evidence in Court. On the plaintiff reporting to the lower Court that the doctor- 
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was not willing to examine the witness unless there was a requisition from the Court, 
the lower Court issued a requisition through the Dean of the Government General 
Hospital, Madras, for medical report. Dr. U. Ramachandra, Surgeon (IV Dis- 
trict) Madras, sent his medical report, dated 26th October, 1959, in which the doctor 
said that Panchanatha Mudaliar had been suffering from diarrhoea for the past 10 
years, that since six months he had been losing weight considerably, that he looked 
very pale, weak and emaciated and was not in a fit condition to travel, that his 
general health was poor and that any exertion might result in strain to the heart. 
On 27th November, 1959, the learned Subordinate Judge accepted the medical 
report and finding on that basis that Pancbanatha Mudaliar was not in a fit condi- 
tion to come and give evidence before the Court, ordered that he be examined 
on commission. In so doing, thé learned Subordinate Judge overruled the de- 
fendant’s objections that the medical report was inadmissible in evidence and that 
it could not, therefore, furnish the basis òf a fifding that the witness was ill and 
infirm and was unable to attend Court. 


Sri*V. Vedantachari, the learned counsel for the petitioner before me, re- 
iterated the contention based upon the inadmissibility of the medical report and 
contended that the medical report was no better than a statement not even on oath, 
of a living person and was worse than hearsay evidence and that the lower Court 
acted improperly in relying on the medical report and directing the witness to be 
examined on commission. I think there is force in this contention. 


There-is nothing in the Evidence Act which makes a doctor’s certificate re~ 
lating to the illness of a witness by itself evidence at all. It is not a sworn statement 
and if it is to be relied on as evidence, I think it must be proved in the normal way 
by the testimony of the person giving it who will stand cross-examination. The 
statement of a doctor in his medical certificate or report, who is not himself called 
as a witness, is in the nature of hearsay evidence and as such it is not evidence of the 
truth of what is contained therein. 


In Sris Chandra Nandy v. Annapurna}, Harries and Sarkar, JJ., held that a medical 
certificate tendered in support of an application for the issue of a commission for 
the examination of a writness on the ground of illness was inadmissible in evidence 
being the worst form of hearsay evidence and that the doctor himself should be called 
in evidence. Sri R. Gopalaswami Ayyangar, appearing for the respondent, sought 
to distinguish this case on the ground that there the medical certificate was produced 
annexed to the affidavit filed in support of the petition for commission evidence, 
whereas, in the present case, the Court itself called for the medical certificate to 
enable it to come to a decision on the question whether the witness was ill or infirm 
and was unable to come to Court. I do not think that circumstance makes any 
difference to the principle, that evidence in the nature of hearsay is inadmissible. In 
Perumal Mudaltarv. South Indian Railway Co.*, Beasley, C. J., observed that the evidence 
of experts must be given in the ordinary way and that subject to certain exceptions— 
those exceptions being amongst others the certificates of the Imperial Serologist 
touching the matter of bloodstains and of the Chemical Examiner, which are made 
admissible in evidence by themselves—it was obvious that the opinion of an 
must be given orally and that a mere report or certificate by him could not possibly 
‘be evidence. In my view the medical report relied on by the learned Subordinate 
Judge was by itself no evidence of the physical condition of the witness. . 


But the fact that the learned Subordinate Judge took a wrong view of the non- 
admissibility of the medical report as evidence by itself will not, in my opinion, be 
sufficient to enable this Court sitting in revision to interfere with this order. 
At best it amounted to nothing more than an erroneous decision an a question of 
law in which no question of jurisdiction was involved. I think it is settled that where 
a Court has jurisdiction to determine a question and determines that question, it 
cannot be said that it has acted illegally or with material irregularity because it 
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came to an erroenous decision on a question of fact or even of law. It was evidently 
in that view it was held by Walsh, J., in Ramalinga v. Sankaranarayana', that the High 
Court could not interfere in revision where an order was passed for commission 
under Order 26, rule 4 of the Code of Civil Procedure on the ground that the witness 
was too ill to go to Court, and the order was based on a medical certificate which 
clearly implied that the witness was suffering from illness and infirmity and was un- 
able to attend Court. It was true in that case the question of admissibility of the 
medical certificate was not raised but that makes no difference. There was here 
no error of jurisdiction in the assumption or exercise of it by the lower Court because 
it decided the question of admissibility erroneously. 


The petition fails and is dismissed with costa, 





R.M. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS., 


Present :—MR. Justice RAJAGOPALAN AND Mr. JusTiIcE RAMACHANDRA 
Tver. 


C. Lakehmi Rajyam .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 6 (iv) and 1o—Voluntary payment to an employes under an agreement— 
Whether amounts to a testimonial gift or a remuneration for past services. 


The terms of the document are specific that the payment thereunder was made to the assessee 
‘in her character as an employee by way of additional remuneration in respect of her employment as 
an actress in a film and there could be no doubt that the income thereunder accrued to her by 
virtue of her having acted in the film. This would preclude the idea of any testimonial gift. 
"The fact that this amount which was paid to the assessee was not allowed as a permissible deduction 
in the assessment of the donor cannot determine the character of the receipt in the hands of the 
assessee. The receipt is assessable to tax. 


The terms of the document would be decisive of the character of the payment. The meaning 
of the terms could not be affected or altered by any evidence as to how the wording of the deeds of the 
‘covenant came about and any evidence to contradict the plain terms of the deed by attempting to show 
that the intention of the parties was to give a meaning contrary to the words of the deed is inadmissible. 

The question whether the payment to an employee made voluntarily was, by way of testimonial 
gift or by way of remuneration for past services would depend on the factors whether the payment 
was altogether unconnected with the service rendered by the assessee and though connected with 
the service whether it was made merely out of admiration for personal qualities displayed in the course 
of the employment or it was intended to confer a special benefit with respect to the services rendered 
so as to increase the earnings in the exercise of the profession. 

It will not be correct to say that a payment made after the services had terminated could not be 
jntended as remuneration but could only be by way of testimonial git. The mere fact that the pay- 
ment was made by a person other thanthe employer would not also be decisive of the question whether 
it was intended as a remuneration or present. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench ‘A’ under section 66 (1) of the Indian Income-tax Act (XI of 
1922), in R.A. Nos. 374 and 375 of 1954-1955 (I.T.A. Nos. 6286 and 6287 of 1953- 
1954-~Assessment Years 1952-1953 and 1953-1954) on its file for decision on the 
following question of law, viz.— 


“ Whether the sums of Rs. 63,258 and Rs. 10,362 received by the Assessee during the years ended 
gist March, 1953; respectively constitute income assessable under the Indian Income-tax Act ?” 


K. Srinivasan, for Applicant. 
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C. S. Rama Rao Saheb, Special Counsel for Income-tax and S. Ranganathan for 
Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, F.—The assessee, an actress, was engaged to take the part 
of heroine in a cinematograph film entitled “ Samsaram ” produced by a firm of 
partners, ing on business in the name of Sadhana Pictures. There was no 
dispute that thé assessee had been paid all that was due to her under the contract of 
service. The picture, which was released to the public in December, 1950, was 
a great success, On 5th May, 1951, Ranganatha Das, who had half a share in the 
Sadhana Pictures executed a document in favour of the assessee, agreeing to pay 
her a fourth of his share of the realisations from the picture ; the assessee was to 
have no liability, if it were to turn out that there was a loss in the picture. The 
agreement to pay a share in the future realisations from the picture was purely a 
poea and voluntary act on the part of Ranganatha Das. Two months later, 

e married the assessee. That circumstance, however, is mentioned only to be 
dismissed as having no bearing on the question of the motive or reason which 
induced the agreement, whereby the assessee obtained a share in the realisations 
of the film. The preamble to the document, the relevant portion of which is ex- 
tracted below, contains a statement of the purpose, for which the gift was made 
to the assessee. 


“ Whereas the Party of the second part (assessee) is featured in the chief heroine’s role in the 
picture, and she has acquitted herself in the said role most creditably, and contributed to the unique 
success of the picture to a very great extent: 

And whereas in consideration of the whole-hearted help, co-operation and valuable services 
rendered by the party of the second part in respect of the production and completion of the picture 
the Party of the first part (Ranganatha Das) has undertaken to give her from his share of the reali~ 
sations of the picture a ial remuneration in addition to the fixed remuneration paid by the Firm 
for her services as artist in the picture ”. 

By virtue of the agreement referred to above, the assessee received two 
sums of Rs. 63,258 and Rs. 10,362 during the two years of account, corresponding 
to the assessment years 1952-1953 and 1953-1954 (the assessee’s year of account being 
the financial year). The Income-tax Officer included those amounts in the assess- 
ment of the assessee to tax for the respective years : the assessment was upheld on 
appeal by the Appellate Assistant Commissioner, and also by the Appellate Tribunal. 
The following question has been referred under section 66 (1) of the Indian Income- 
tax Act. 

“ Whether the sums of Rs. 63,258 and Rs. 10,362 received by the assessee during the years ended 
pest March, 1952 and 31st March, 1953, respectively, constitute income assessable under the Indian 

come-tax Act.” 

The principal point for consideration is the nature and character of the receipt 
of the aforesaid sums by the assessee. If it were held that these sums were received 
by her as remuneration for the services rendered by her in acting for the picture, 
they would be income, profits or gains of the assessee’s profession or vocation, and 
as ruch liable to tax. 


An emolument, or perquisite of an employee may be paid to him under a con- 
tract ; it is also possible to conceive of cases, where there may be customary presents 
attached to an employment. An employer may also remunerate the services of an 
employee by a voluntary gift either because there are no emoluments attached 
to the employment, or because he wants to give him something over and above his 
contractual remuneration.’ In all such cases, the amounts received will be the in- 
come of the profession or vocation of the employee. It is also possible that an employee 
may get gift from his master, without it being intended as additional remuneration 
to the employee, though it might be that what induced the gift was the loyal services 
of the latter. It cannot be said that, in such case, what was given was remuneration 
for the service. 

“Where a payment is not gratuitous, but made under a contract for remunerating 
the services,-there would be no doubtt about the nature of the receipt. - -But, where 
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the payment made to an employee was purely voluntary and gratuitous, the question 
would arise whether it was intended as an addition to his remuneration or whether 
it was purely a testimonial gift for bis past services, that is, a gift of money presented 
as a mark of esteem or acknowledgment of his services. In the latter case, the amount 
will not be liable to tax. 


The case for the assessee is that tre agreement, dated 5th May, 19515 under which 
Ranganatha Dass agreed to give the assessee 1/4th share of his income from the 
picture, was wholly unconnected with any idea of remunerating her services, but 
was made on account of the former’s admiration for her personal qualities as an 
outstanding actress. There can be no doubt that a gift made on personal grounds 
cannot amount to a payment for services, although the services might have provided a 
motive or reason for making the gift. Such gifts are considered as testimonial gifts. 
The distinction between the two types of cases set out above, and the questions to be 
decided in cases, where a voluntary payment is made to an employee, is pointed out 
by Rowlatt, J., in Reed v. Seymour!:— 

“ Whether it is earned in his office or is in the nature of a donation to him personally, ptrhaps not 
unconnected with the circumstance that he has served in the office which—as Lord Justice Younger 
said in Cowan v. Ssymour® is a sins qua non—perhaps arising out of the circumstances that he served 
in that office and people had acquired an admiration for him in respect of that office. But 1s it in 
the nature of a personal gift, or is it remuneration ? J take it that is the question.” 


‘Viscount Cave, in delivering the judgment on appeal, observed (page 646): 

“ It must now (I think) be taken as settled that they mclude all payments made to the holder 
of an office or employment as such—that 1s to say, by way of remuneration for his services, even 
though such payments may be voluntary—but that they do not include a mere gift or present (such 
as testimonial) which is made to him on personal grounds and not by way of payment for his services.” 
. The Appellate Tribunal held that the agreement was clear and unambiguous in 
regard to the nature of the payment, which they held to be a remuneration for the 
services rendered by the assessee. Another reason was given in support of the conclu- 
sion. The Appellate Tribunal observed that gifts can only be in the form ofa capital 
asset, and never of “various sums of money not quantified and ascertained in the first 
instance and depending on several extraneous factors and contingencies.” The 
latter reason cannot, however, be supported. We cannot see why a purely personal 
gift cannot comprise a right to obtain a recurring payment from the collections of a 
picture. 

On behalf of the assessee, it was contended that there was no material from which 
the Tribunal could say that the agreement was by way of a payment for services, as 
the services had terminated long before the agreement, and as the assessee had been 
paid in full her salary. Shortly stated, the learned counsel for the assessee urged three 
grounds to show why the gift evidenced by the agreement should be treated as a testi- 
monial gift, and not one by way of remuneration for past services. They were: (1) 
that the gift in the instant case was purely voluntary, there being no obligation on the 
part of the donor to make any payment, much less a recurring payment; (2) that the 
services, in recognition of which the gift was made, had long ago ceased and had been 
paid for, and (3) that the assessee was employed by the partnership: Ranganatha Dass 
was not by himself the employer or the paymaster, and any payment by him 
could not partake the character of any remuneration for services. 


In Cowan v. Seymour®, the assessee was employed as a Secretary and, later on the 
liquidation of the Company, as the liquidator. The employment in either capacity 
‘was without remuneration. On the completion of winding up, a surplus was found 
after payment to the creditors, etc. The shareholders résolved unanimously to pay 
one half of the surplus to the assessee. It was held that the payment of that sum to 
the latter was not in respect of his employment, but more in the nature of a testimonial 
for what he had done in the past while his office was in existence. In coming to that 
conclusion, the Court of Appeal laid emphasis on the fact that the office had terminated 
at the time of decision to make the payment, that such payment was made not by 
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the employer, thatis, the company, but by the shareholders, and on the circumstance 
that the facts existing in the case pointed to only one conclusion, viz., that the receipt 
was not a remuneration for the services. In Reed v. Seymour}, a benefit match was 
‘organised, and the proceeds therein were paid to a professional cricketer in the employ- 
ment ofa club. The distinguishing feature in that case was that certain subscriptions 
were collected from the public for the benefit of the cricketer, and the benefit match 
was associated with it. It was held that the subscriptions being spontaneous gifts of 
the members ofthe public, would not become income ; likewise the gate collections 
which might be regarded as contributions of the club to the subscription list. In 
both the cases, the matter ultimately resolved jo a question of fact, viz., whether there 
was no evidence before the Tribunal of fact, or whether there was evidence on which 
such Tribunal could come to the conclusion it did. 


Great reliance was placed by the learned counsel on the decision in Bridges v. 
Bearsley?. That was a case where the assessee had served a limited company for a 
considerable number of years, and was mainly responsible for building up the company. 
During ghe lifetime of the principal shareholder, the assessee expected that a substan- 
tial number of shares in the company would be transferred to him by the former to 
give him a status and position in the Company. The principal shareholder did not, 
however, transfer any shares in his lifetime. It was expected that he would do so at 
least by his will. Even that did not happen; the principal shareholder had devised 
his shares in the company in favour of his wife and two sons. The sons, however, felt 
that they were under a moral obligation to transfer certain shares to the assessee, and 
in due course they did so. The question arose whether the shares were profits from 
the assessee’s office. It was held by the Court of Appeal that the shares, transferred 
were not profits acquired by the assessee by way of remuneration for services in his 
office, but merely a testimonial for what he had done in such office, and that the value 
of the shares received could not be taxed. Morris, L.J., observed, at page 320 :— 
“It may be difficult to describe in precisely accurate language the features of payments or benefit 
weceived which must attract tax and the features of those which will not. The general distinction 
-as outlmed by Lord Cave (Read v. Seymour, 1) 1s between payments made by way of remuneration for 
services and payments made by way of personal gifts. Yet some payments may seem to have a blend 
of both these elements. The tip given to the taxi driver is in one sense a gift ; a particular tip may be 
somewhat above what would normally be expected by the taxi driver and may reflect a Bounvifal 
impulse. Yet all the tips received including the specially generous one, must be regarded as being 
-by way of remuneration for services. But on the other hand it seems to me that a payment which 
has the attributes of being a personal giftjdoes not necessarily lose those attributes merely because the 
ift is in recognition of services or because the donor agrees to bind himself so as to be compellable at 
w to make the payment.” 


“The transfer of the shares in that case was effected by a document, which recited that 
the transferor made the transfer to mark his appreciation of the past services of the 
employee in the employment of the company, and, in consideration of the employee 
continuing his present engagement for 4 years from-the date ofthe agreement. It was 
held that the agreement was not one by way of remuneration for the past services, 
though the transfer was in appreciation of such services, that it was not also in consi- 
eration of his present services, but was merely an implementation of the obligations 
of the original shareholder actuated by the personal motive of the transferors of 
doing what they thought that their father might have done under the will, and that 
‘jt lacked elements of remuneration, ‘The decision ultimately turned on the construc- 
tion of the document transferring the shares. Dankwerts, J., in the first instance, held 
that, although the transaction was not for services performed or to be performed, the 
‘matter had to be decided on the foot of the recitals as to consideration introduced in 
the document, and that it was not open to the parties to contend that there was no 
real consideration. As the document specifically stated that the transfer was in consi- 
deration of the assessee continuing his services to the company for 4 years, the learned 
‘Judge held that it was for services to be rendered. This view was not accepted in the 
Court of Appeal. The Court of Appeal held that the covenants were in effect a mere 
recital of the appreciation of the assessee’s services, and that it was not possible to 


a a 


1. (1927) 11 T.G. 625 at 646. 2. (1959) 37 T.G. 289. 


280 THE MADRAS LAW JOURNAL REPORTS. [1960 


construe the transfer of the shares as anything but a present or testimonial gift in 
favour of the transferee. 


In the instant case, the purpose for which the gift}was made is expressly stated in 
the document to be one as additional remuneration for the services rendered by the 
assessee. The learned advocate for the assessee contended that, notwithstanding the 
terms of the document, the other circumstances in the case would show that there 
could be no intention on the part of the donor to remunerate the asskssee for any ser- 
vice, as the dominant object could only be to make a gift out of admiration for her 
proficiency in acting. We shall consider those circumstances seriatim. 


The first of them was that, at the time the agreement was made, the assessee had 
ceased to do any services as an actress, and that she, having already been paid for such 
services, the payment was voluntary. A payment voluntarily made could still be 
done by way of remuneration for services. In Herbert v. McQuade+, Collins, M.R., 
observed :— 

“Now that, whether the particular’ facts justified it or not, is certainly an affirmation of g principle 
in law, that a p ayrhent may be hable to income-tax although it is voluntary on the part of the person 
who makes it, and that the test is whether from the standpoint of the person who receives it, it accrues 
to him in virtue of his office : if it does, it does not matter whether it was volun or whether 
it was compoulsory on the part of the persons who paid it. That seems to me to be the test ; and 
if we once get to this—that it has come to hım by virtue of his office, accrued to him in virtue of his 
office—it seems to me that it is not negatived, that it is not impossible merely by reason of the fact 
that there was no legal obligation on the part of the persons who contributed the money, to pay it.” 


In Wright v. Boyce®, voluntary gifts were made to a huntsman at Christmas time, in 
accordance with a widespread custom. It was held that the payment received by 
the huntsman should prima facie be taken as made in pursuance of the custom, of 
which the huntsman as such by virtue of his office or employment was the object, and 
to have been received by him in that capacity and, therefore, liable to tax. 


Nor will it be correct to say that a payment made after the services had termina- 
ted could not be one intended as remuneration, but could only be by way of testi- 
monial. That was also the view adopted by this Court in Sadasivam v. Commissioner 
of Income-tax® where certain payments for past services were held to be of revenue 
nature. 


It was then contended that the gift made by Ranganatha Das who was not an 
employer, the employer being the partnership firm, would be more analogous to the 
case of an admirer making a present under an impulse of the moment by way of 
appreciation. The asssumption that the donor was not the employer is not wholly 
correct ; he was a partner in the Sadhana Pictures, and he would be as much an 
employer as the other partner. But itis not necessary to reject the contention on 
that ground: even assuming that to be corect, it appears to be fairly well settled that 
the mere fact that a gift or payment was made by a person other than an employer, 
will not be decisive of the question, whether it was intended as a remuneration or 
present. In Bridges v. Bearsley*, Danckwerts, J., observed, at page 302 : 

“Nor again can it be assumed that the fact that the money or property is acquired from other 
persons than the recipient’s employers, prevents the acquisition being treated as a profit of the reci- 
pient’s office ”. 

Similar observations were made by Jenkins, L.J., at page 312, after referring to the 
decision in Cowan v. Seymour”: 

“ A benefit provided for the holder of an office or employment under a company may be a rone 
of that office or employment although provided by olders and not by the Company its 
“ natural paymaster ”.” 

In David Mitchell v. Commissioner of Income-tax®, the assessee was an accountant, who was 
also a partner in a firm of chartered accountants. On behalf of the latter, he assist- 
ed in the flotation of the company. In recognition of his services, the company made 
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an,unsolicited gift of a number of shares in the company to the assessee. It was 
held that the shares were received by the assessee in appreciation of the profes- 
sional services rendered by him, and in order to give him an extra profit over 
and above theshare of the profithe might get from the firm, of which he 
was a member, and that, therefore. they were liable to tax. The learned Judges, 
following the decision in Cooper v. Blakiston3, held that where a sum of money was 
given to an empjoyee substantially in respect of his services as employee, it should be 
a to accrue to him by reason of his office. The learned Judges observed at page 
716 :— 

“The test, therefore, confining ourselves to the present case, would be this : first, was the payment 

altogether unconnected with the service rendered by the assessee to the promoters in connection with 
the flotation of their Company ? The answer to that primary question has been furnished by the 
assessee himself. It was not unconnected. Next, though connected with the assistance he had 
rendered in connection with the flotation of the com as a member of his firm, was it made to him 
merely out of admiration for his personal qualities displayed ın the course of the carrying out of the 
engagement or was it intended to confer a special benefit on him with respect to the services rendered 
sọ as to increase his earnings in the exercise of his profession ? ” 
There is ‘no doubt in the present case that the first of the two tests has been satisfied. 
On the question whether the second has also been satisfied, the learned counsel for the 
assessee relied on the decision in Reed v. Seymour*, and contended that the payment in 
the present case was the outcome of a spontaneous admiration rather than of a cal- 
culated act to pay for the services of an artist who had already been paid in full her 
remuneration by the Sadhana Pictures. In Reed v. Seymour*, a cricket club organised 
a benefit match to a cricketer in their service. The proceeds of the match were ulti- 
mately received by the cricketer. It was held that the receipt could not be held to 
be a profit accruing to him in respect of the cricketer’s office of employment, but 
was in the nature of a personal gift, not assessable to tax. The House of Lords held 
that the quality of payment was that of a spontaneous gift made by the members of 
the club on the eve of his retirement, and was not a perquisite to his office. In 
Moorhouse v. Dooland®, a similar payment was made to a cricketer by the Cricket Club 
organising a cricket match. The cricketer who was assessed on the amount received, 
was a professional cricketer employed by the club. The term of his employment 
which was in writing contained a clause which stated “ collections shall be made for 
any meritorious performance by the professional ’’. It was held that the collctions 
were part of the earnings of the respondent’s employment, and not mere personal 
presents distinct from his earnings. The principles which are deducible trom the 
earlier cases have been succinctly stated by Jenkins, L.J., at page 22 in Moorhouse v. 
Dooland®, thus :— 

“ (1) The test of liability to tax on a voluntary payment made to the holder of an office or 
employment is whether, from the standpoint of the person who receives it, it accrues to him by virtue 
of his office or empl ent, or in other words, by way of remuneration for his service. (u) If the 
recipient’s contract of employment entitled him to receive the voluntary payment, whatever it may 
amount to, that is a ground, and I should say a strong ground, for holdmg that from the stand- 
point of the recipient it does accrue to him by virtue of his employment, or in other words by way of 
remuneration for his services. (iii) The fact that the voluntary be basen is ofa periodic or recurrent 
character affords a further, but I should say a less cogent ground for the same conclusion. (iv) On 
the other hand, a voluntary payment may be made in circumstances which show that it is given 


by way of present or testimonial on grounds personal to the recipient, as for example a collection made 
for the particular individual who is at the time vicar of a given partish because he is in straitened 
circumstances, or a benefit held for a professional cricketer m recopnition of his long azd successful 
career in first class cricket. In such cases the proper conclusion is likely to be that the voluntary pay- 
ment is not a profit accruing to the recipient by virtue of his office or employment but a gift to him as 
an individual paid and received by reason of his personal needs in the former example and by reason 


of his personal qualities or attainments in the latter example.” 

In Mahesh Anantrai Patiani v. Commissioner of Income-tax*, the assessee served a 
Maharaja as a Diwan. Rs. 5,00,000 were paid over to the assessee, through the 
Maharaja’s Bank, the Maharaja indicating in his letter that the money was paid to 
the assessee as a gift in consideration of the assessee having rendered loyal and meri- 
torious service. About three years later, the Maharaja confirmed that he had given 
the assessee the sum of Rs. 5,00,000 as a token of his affection. The Bombay High 
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Court held that the payment was liable to tax. It was held that the dominant inten- 
tion of the Maharaja was to remunerate the assessee for his services. 

It has, therefore, to be seen whether, from the point of view of the assessee, the 
amount received accrued to him by virtue of his employment. That is a matter of 
evidence. The circumstances relied on by the assessee will, no doubt, be evidence for 
deciding the character of the receipt, but such evidence will be of very little value, when 
reasons for the paymentare contained ina document between the en Sa document 
which has not beenshown tobe sham or one brought about with any ulterior purpose in 
view. The terms of the document then would be evidence on the question. In 
Bridges v. Bearsley1, it was held that the terms of the document would be decisive of the 
-question, and that the meaning of the terms thereof could not be affected or altered 
by any evidence as to how the wording of the deeds of covenant came about, and that 
the evidence to contradict the plain terms of the deeds by attempting to show that the 
intention of the parties were to give a meaning to the provisions of the deeds contrary 
to the words which the deeds plainly contain, was inadmissible. In the present case, 
the terms of the arrangement are specific that the payment thereunder was made to 
the assessee in her character as an employee by way of additional remuneration in 
respect of her employment, and there could be no doubt that the income thereunder 
accrued to her by virtue of her having acted in the film. That would preclude the ` 
idea of any testimonial gift, as in the words of the Master of the Rolls in Moorhouse v. 
v. Dooland? as to the alternatives between a case of remuneration and personal gift, 

“I observe only the alternatives were intended to be mutually exclusive—if the sum in question 

was a mere personal gift then ex necessitate rei it was not received by way of earnings of the office 
or employment ; and viæ versa ”. 
The learned counsel for the assessee contended that, in the assessement to income-tax, 
Ranganatha Dass claimed deduction of the amounts paid, under the agreement, to 
the assessee. But the Department declined to allow the deduction claimed. From 
that, it was sought to be argued that it was not a remuneration paid to the assessee. 
We cannot see how that can follow. The fact that the amount paid to the assessee 
was not allowed as a permissible deduction in the assessment proceedings of 
Ranganatha Dass, cannot determine the character of the receipt in the hands of the 
assessee. 


The circumstances relied on by the assessee to support a case of personal gift are 
not conclusive while the alternative case is made out by the terms of the document. 
The Appellate Tribunal had, therefore, sufficient material to come to the conclusion 
it did, namely, that the receipts were assessable. We answer the question referred 
to us in the affirmative and against the assessee. The ascessee will pay the costs of 
the Department. Advocate’s fee Rs. 250. 


V.S. —— Reference answered against the 
Assesset. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——-MR. Justice RAJAGOPALAN AND Mr. JUsTICE RAMACHANDRA IYER. 
The Associated Oil Mills Ltd., Madras .. Applicant* 
D. 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), sections 4 (3) (vit), 6 (v) and 10—Requisitioning business premises by Govern- 
ment—Payment of compensation to the assessee—CGapital receipt or revenue receipt—If exempt from tax on the 
‘basis of casual and non-recurring nature. 
A mere prevention of a part of a business cannot for that reason alone be held to be a destruction 
‘of the profit earning apparatus of the assessee. If there is a cancellation of trading contract any 
compensation received therefor would be trading receipt. Even if the cancellation is that of any 
agency contract the compensation paid would be a capital or revenue receipt according as the business 
terminated was itself the structure of the assessee’s business or one which was entered into in the ordi- 
mary course of trade. 
i , 
1. (1957) 37 T.G. 289. 2. (1954) 36 T.C. 1 at 16. 
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The property or building in which a manufacturer carries on his business would no doubt be part 
of the assets of his business. By reason of the requisition by the Government the machmery of the 
business of the assessee was not interfered with. The mere fact that an intended business premises 
“were requisitioned by the Government cannot amount to sterilization of a part of the business ; unless 
it be that but for the premises no business could be conducted. The order of the Government did 
not prevent the assessee from doing the business at other places. It cannot be held that the structure 
-of the business was as such affected. The mere temporary user of the building belonging to the asses- 
-see’s business without more or an interruption to the user thereof could not be held to be an injury 
of an enduring nafure to amount to a sterilization of the asset. Only the assessee was unable to 
realize the expected profit. The compensation awarded to the assessee cannot therefore be held to 
be a capital receipt. 


An operation which produces income would be taxable whether it was received in the course of 
the normal trading activity or by reason of a compulsory acquisition and what is received as a com- 
pensation for the loss of income of a trade or for an injury caused by reason of an interruption to a 
trade could be a revenue receipt. 


There was no interruption to the business of the assessee and the capital asset existed intact and 
the assessee only lost the opportunity of earning profits at one place. It may be that the receipts 
could be correlated to the ownership of the busmess which had to be transfe: to another place but 
it cannot fòr that reason be said to arise out of the conduct of the business. 


The compensation paid was not for sterilization of the business of the assessee. Nor was it income 
from business though the amount was based on the foot of income received from his business at the 
other place. The receipt should be held to fall under section 6 (v), i.e., income from other sources. 
The receipt being of a casual, non-recurrmg nature would be exempt from tax under section 4 (3) 
(vii) of the Act. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench ‘A’ under section 66 (1) of the Indian Income-tax Act (XI of 1922) in 
R.A. No. 545 of 1954-55 (I.T.A. No. 149 of 1953-54. Assessment year 1949-50) on 
its file for decision on the following question of law, viz., 


“ Whether on the facts and in the circumstances of the case the sum of Rupees 63,259 received by 
the assessee from the Government is income and can be brought to tax under any of the provisions 
-of the Indian Income-tax Act.” 


T. V. Viswanatha Ayyar, T. T. Srinivasan and A. N. Rangaswami, for Applicant’ 


C. S. Rama Rao Sahib, Special Counsel for Income-tax for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, J.—The following question has been referred under section 66 
(1) of the Indian Income-tax Act:;— 


“ Whether on the facts and in the circumstances of the case the sum of Rs. 63,259 received by the 
-assessee from the Government is income and can be brought to tax under any of the provisions of the 
Indian Income-tax Act.” 


“The assessee is a private limited company, which commenced business at Madras in 
1941 in the purchase and sale of groundnuts, kernel, oil and cake, etc. Thereafter, it 
-acquired R.S..No. 458/1, measuring 4 acres, 15 centsin Ammanur village, Arkonam, 
for the purpose of erecting an oil-mill. In course of time, a building was put up for 
housing the machinery for the manufacture of oil. The property was, however, 
requisitioned by the Collector of Chingleput by an Order dated goth May, 1942, for 
the use of the military personnel ; possession was taken by the Government three 
-days later. The assessee, who normally would have commenced working of the mill 
had not the requisition order intervened removed the machinery to Katpadi, where 
another building was put up and the factory established. The assessee began to 
work the new mill from the last week of October, 1942. The building and the rest of 
the property at Arkonam were duly derequisitioned by the authorities and possession 
was given back towards the end of January, 1945. The assessee perferred a claim 
againrt the Government for a sum of Rs. 1,65,275-5-6 as compensation for the use of 
the property by the Government. There being a dispute as to the amount of com- 
pensation payable, the matter was referred for adjudication by an arbitrator under 
section 19 (1) (b) of the Defence of India Act, 1939. The arbitrator (the District 
_ Judge of North Arcot) made an award, holding that the assessee should be paid a 
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sum of Rs. 63,249-12-0 as compenstion. ‘There was an appeal to this Court from the 

decision of the arbitrator, but without success. Even before the arbitrator, the Govern-- 
ment pleaded that the compensation awarded would be liable to the deduction of the 

income-tax at source. The arbitrator held that the tax could not be so deducted, as- 
income-tax, if leviable could be so done only in the next year. The compensation 

amount was received by the assessee on 31st May, 1948. In the assessment year 1949-- 
50 (year of account ending on 31st May, 1948), the Income-tax Oficer, First Circle, 

Madras, included the sum of Rs. 63,250, for assesment. The inclusion of that sum 

was contested on behalf of the assessee on the ground that it represented only a capital 

receipt. The contention was, however, overruled both by the Income-tax Officer and 

on appeal by the Assistant Appellate Commissioner. On further appeal to the 

Tribunal, it was held that the requisition of the property at Arkonam by the 

Government was an incident in the business career of the assessee, and there being no- 
deprivation of the profit-earning asset as such, the compensation received would bea 

revenue receipt , and not a capital one. Itis the propriety of that conclusion that is. 
contested in this reference. 


On behalf of the assessee, it is contended that the compensation of Re. 63,249-12-0- 
could not be held to be received in the course of the business of the assessee, and that 
the nature of the payment was damages for the disturbance to the assessee’s business at 
Arkonam. As the effect of the requisition of the property was to sterilise or destroy 
in part the profit-making epparatus to the assessee, the compensation received therefor - 
could, it was contended, be only a capital receipt. 


To appreciate properly the nature and quality of the compensation amount,, 
whether it was for the loss of a capital asset or for loss of profits, it is necessary to as- 
certain for what, the compensation was intended or paid. The assessee claimed 
that he was entitled to compensation under four heads :—(1) the valua- 
tion of the lands and buildings, (2) loss of income, (3) for the transport 
of the machinary from Arkonam to Katpadi and (4) war-risk insurance premium, 
As the user of the property was only temporary, there was no question of the 
assessee getting its value ; the Government offered to the assessee rent for the period 
of occupation. The expenses for transporting the machinery was also agreed to be- 
paid. Therefore, at the time when the matter came up before the arbitrator, the 
only substantial points in dispute were the claim on the basis of loss of income and 
the insurance premium. 


It is not, however, the nomenclature or the description by the assessee that will 
decide the nature and quality of the compensation amount. The asse.see became 
entitled to the compensation amount by virtue of the statute, and one has to look into 
the provisions of the statute to ascertain for what purposes or injuries the compensa- 
tion was payable. The requisition was made under Rule 75-A of,the Defence of 
India Rules. Section 19 of the Defence of India Act provides for compensation in 
cases where properties were taken over by the Government (acquired or requisitioned) 
under the Act or the Rules made thereunder. The relevant portions of that section 
runs : : 

“19. (1) Where by or under any rule made under this Act any action is taken of the nature - 
described in sub-section (2) of section 299 of the Government of India Act, 1935, there shall be paid. 
compensation, the amount of which shall be determined in the manner, and ın accordance with the 
principles, hereinafter set out, that is to say :— 


(a) ein ees aS wisn ee esto ae 


(b) Where no such agreement can be reached, the Central Government shall appoint as 
arbitrator a person qualified under sub-section (3) of section 220 of the above-mentioned Act for- 
appoinment as a Judge of a High Court...............065 


(e) The arbitrator ın making his award shall have regard to— 


(i) the provisions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, zo far- 
as the same can be made applicable ; and z 


(ii) whether the acquisition is of a permanent or temporary character.” 
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Under section 23 of the Land Acquisition Act, one of the matters to be considered in 
-determinating compensation is 


“ damages (if any) sustained by the person interested, at the time of the Collector’s taking 


g 
possession of the land, by reason of the acquisition injuriously affecting his dther property, moveable 
or immovable, in any other manner, or his earnings.” 


“The compensation paid would, therefore, include damages for the injury caused to 
the owner in thefenjoyment of his other property, for example, a business. The rent 
received by the assessee from the Government in respect of the property was assessed 
by the Income-tax Officer, and that is no longer in dispute. The compensation 
would, therefore, represent only the loss occasioned to the assessee by reason of his 
being compelled to remove the machinery from Arkonam, that is, for being prevented 
in carrying on his business at the Arkonam factory premises. There was, however, 
no prevention of the business as such as, in spite of the requisition, the assessee could 
have located the factory at a different place in Arkonam itself. The assessee chose 
to take the factory to Katpadi. There was, no doubt, an inevitable delay in the 
commencing and carrying on tbe oil-mill business, by reason of the requisition. But, 
at the same time, there was an injury to the assessee in the sense that he could not 
‘carry on the factory in his own premises at Arkonam, and that there was some delay 
occasioned in the commencement of the business. 


The compensation was assessed by the arbitrator on the basis of the profits earned 
by the assessee at Katpadi. ‘This could be understood only as affording a basis for the 
measure, or quantum of compensation and not as deciding the nature of it. In 
other words, from the mere fact that the compensation paid to the assessee was based 
‘on the foot of the income, it cannot be held that it was the income from the business. 
The character of the receipt has to be decided on a consideration of the legal basis 
-of the claim, and on the other facts in the case. 


It was argued on behalf of the assessee that the receipt was a capital one. Ac- 
cording to the learned counsel for the assesee, there was an injury to the profit-earning 
asset of the assessee by reason of bis being deprived of the opportunity of starting his 
business at Arkonam, and to that extent, his capital asset should be deemed to have 
been sterilised. In Glenboig Union Fireclay Co., Lid., v. The Commissioners of Inland 
Revenue, the assessee-company, who were manufacturers of fireclay goods, had a 
leasehold right over certain fireclay fields. A railway line ran over a part of the 
property. The Railway Company were, however, only the owners of the land 
(surface) but not of the minerals beneath which vested in the assessee. The Rail- 
way company, in the exercise of its statutory powers, required that the part of the 
fireclay area which was under the railway line should be left unworked, and for that 
purpose, the assessee was paid a compensation. A question arose whether the com- 
pensation amount received by the assessee would be liable to tax. It was held that the 
compensation received was a capital receipt, being one paid for the sterilisation of the 
fireclay deposits ; the fact that actually the compensation amount was computed on 
the basis of the profits which would have been earned by working the fireclay, was 
held to be immaterial. In delivering judgment Lord President Clyde observed at 
page 448 :— 
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Lord Mackenzie observed (page 459) that a sum which was paid in place of profits. 
which would not be made would not fall within the definition of annual profits arising 
from trade, and that the sum received in that case was in the nature of a 
windfall. This view was affirmed by the House of Lords, which held that 
the compensation paid was to prevent the company from obtaining the full 
benefit of the capital value of that part of the mines which they were prevented 
from working. Whether that was regarded as a sale of the asset put and out, or 
merely one preventing the acquisition of profit that would A be gained, 
it was capital in nature. It will be noticed that the case related to the permanent 
taking away of a part of trading asset, that is, the fireclay mines beneath the 
railway line. That portion of the fireclay was no longer available to the owner, and 
though in form it was a prevention, in substance it deprived the user of that part of his 
asset for all time. A 
In Commissioner of Income-tax v. Vazir Sultan and Sons? the assessee was appointed 

originally as the sole agent for Hyderabad State in regard to cigarettes manufactured- 
by a company, and allowed a discount of two per cent., on the gross selling pyice. The 
area of the assessee’s activity was subsequently enlarged, so that they were able to earn 
the discount of two per cent., not merely on the sale in Hyderabad State, but outside 
as well. Later, however, the assessee company reverted to the original arrangement, 
confining the agency to the Hyderabad State alone, and the assessee was paid a parti- 
cular sum by way of compensation for the loss of agency in respect of territory outside 
the State. A question arose whether that sum of money was revenue receipt assessable 
to income-tax, or a capital receipt not so assessable. It was held that the agency 
agreement, with respect to the territory outside the Hyderabad State, was as much a 

art of the assessee’s profit-earning apparatus as that inside that State, and would, 
orm part of the capital, and that the compensation paid for terminating the portion 
of the agency would be a capital receipt. In rendering the judgment, the Supreme 
Court analysed the principles which should guide in the determination of the ques- 
tion whether a receipt for the termination of an agency contract was a capital or a 
revenue receipt. It was held that decision of the question would depend on the fur- 
ther question, whether the agency agreement, for the cancellation of which the pay- 
ment was made to the assessee, was a capital asset of the assessee’s business, and. 
constituted its profit-making apparatus, or stock-in-trade of the agency business. 

An agency contract need not always be a capital asset : it may be a stock-in- 

trade. For instance, where a sole agency is in connection with the business of the 
employer, the agreement would be a profit-earning apparatus of the agent; but where 
on the other hand the agent runs several businesses, one or more of which is done as an 
agent, such part of the activity could well be one in the course of his business, and 
then it -would only be a stock-in-trade. Compensation paid for the termination of 
the contract in such cases would, in its nature, be different. In the former case, the 
compensation being for the destruction of the profit earning apparatus, will be a capi- 
tal receipt. In the latter, the compensation will be for a part of the stock-in-trade, - 
and it will be a trading receipt. : 


In Godrej & Co. v. Commissioner of Income-tax*, the assessee was appointed as 
managing agent of the company fora period of 30 years, and was entitled under the 
agreement to a commission at the rate of 20 per cent., on the net profits of the com- 
pany. Later, however, the company wanted to reduce the rate of commission and. 
the parties entered into a contract, by which the commission was so reduced, on 
the company paying the assessee a sum of Rs. 7,50,000 as compensation. The Supreme 
Court held that that sum was paid and received not to make up the difference between 
the bigher remuneration and the reduced remuneration for the unexpired period of 
service of the assessee, but as a compensation for releasing the company from the 
onerous terms as to remuneration, which it was bound to pay under the existing con- 
tract, and that the assessee received the amount as compensation for deterioration or 
injury to the managing agency by reason of the release of its right to get higher remu- 





1. (1959) 36 ILT.R. 175: ALR. 1959 S.C. t. (1960) 1 M.L.J. (8.C.) 55 : (1g60)1 An W.R. 
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neration, and was, therefore, a capital receipt. In that case, as a result of the revised 
contract, there was a distinct deterioration in the character and quality of the manag- 
ing agency viewed as a profit-making apparatus, and that deterioration being of an’ 
enduring kind was held only to be a capital receipt. 

In both the cases cited above, there was a deprivation of the profit-ea 
apparatus, though such deprivation related only to a part thereof, and it was hel 
that compensatiqn for such deprivation could only be a capital receipt, and not a 
revenue receipt. ” That is to say there was a-destruction of a part of an agency con- 
tract which was the capital asset of the assessee : the compensation received for 
the deprivation of that asset would not be a trading receipt, as it was not the trade, 
that brought the money but the annihilation of it. But as pointed out before, there 
may be cases where the termination of an agency contract could be considered only 
as an injury to the stock-in-trade. Commissioner of Income-tax v. Rai Bahadur Gita: 
Valji1, affords an example of the latter category. In that case, the assessee had 
several contracts with various persons. One of the contracts was for the supply* 
of limestone, etc., to a company. That contract was terminated by paying a com- 
pensation “to the ‘assessee. ‘The question whether the amount received by way of 
compensation was a revenue receipt was answered in the affirmative. The pay- 
ment of compensation was held to be a solatium for the cancellation of a contract’ 
entered into by a businessman in the ordinary course of business. 


It would follow that a mere destruction or prevention of a part of a business, 
cannot, for that reason alone, be held, to be a destruction of the profit-earning: 
apparatus. If there is a cancellation of a trading contract, any compensation re- 
ceived therefor would be trading receipt. Even if the cancellation is that of any 
agency contract, the compensation paid would be a capital or revenue receipt ac, 
cordingly ag the business terminated was itself the structure of the assessee’s busi- 
ness, or one which was entered into in the ordinary course of trade. 


What then arises for consideration is, whether there is any difference in principle 
if there is a deprivation of or injury to the business by a paramount power. In 
Commissioner of Income-tax v. Rai Bahadur Jairam yan, S Aiyar, J., 
observed at page 166 :—’ 

“But apart from these and sumilar instances it might, in general, be stated that payments made 
in settlement of rights under a trading contract are trading receipts and are assessable to revenue. 
But where a person who is carrying on busmess is prevented from doing so by an external authority 
in exerise of a paramount power and is awarded compensation therefor whether that receipt is a 
capital receipt or a revenue receipt will depend upon whether it is compensation for injury inflicted 
on a capital asset or on a stock-m-trade ”. 

The learned counsel for the appellant contended that, in the present case, it 
should be held that there was an injury to the capital asset, in that assessee’s business 
at Arkonam was stopped, and could not be commenced, as he intended to do. That, 
however, is not an accurate statement of the position. The property or building 
in which a manufacturer carries on his business would, no doubt, be a part of the 
assets of his business. In the present case, the business had not commenced. The 
machinery was not interfered with by reason of the requisition. The mere fact 
that an intended business premises were requisitioned by the Government, cannot 
amount to a sterilisation of a part of the business, unless it be that but for the premises, 
no business could be conducted. In the present case, the order of the Government 
did not prohibit the assessee from either dbine business at Arkonam or in any other 
place. ft t only took over the building. The assessee shifted the business, at his 
own choice to Katpadi. The fact that he did not return to Arkonam to establish 
the factory after the Government vacated the premises, would indicate that the 
conduct of the business at Arkonam was not the essence of the assessee’s business. 
activity. Therefore, it cannot be held that the structure of the business was, as 
such affected. The mere occupation of a building belonging to the assessee’s busi- 
ness without more cannot amount to an injury to or sterilisation of any profit-ear- 
ning apparatus. There is great force in the contention of the learned counsel for 
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the Department, that a temporary user of the premises by the Government, or an 
interruption of the user thereof could not be held to be an injury of an enduring 
nature to amount to a sterilisation of the asset. It cannot be held in the circums- 
tances of the case that the building at Arkonam constituted a vital part of the assessee’s 
business structure or even affected the conduct of their business, though it may be 
that it was unable to realise the expected profit. The compensation awarded to 
the assessee cannot, therefore, be held to be a capital asset. t was received, 
therefore, should be income. . : 


The question then arises whether it is a business income or income belonging 
to a different head or category. 


In the Commissioners of Inland Revenue v. Newcastle Breweries Lid.+, the assessee 
garried on a business as brewers, and in course thereof, kept large stocks of rum. 
Their business consisted in reducing the rum and blending it before sale. A part 
of the stock of the rum was taken over by the Admiralty, and compensation was 
paid. The question arose whether this compensation was assessable to tax as profit 
arising from the company’s trade. It was held that the result of the transaction 
was that a price was paid for certain part of their stock which was in no way a 
compensation for interference with the trade, and that a mere absence of the will 
to trade could not make any difference, if the transaction was in regard to a com- 
mercial transaction, giving rise to a profit. ‘Treating the transaction as a commercial 
transaction, whereby the property of the goods passed on delivery in the accounting 
period to the Admiralty, it was held that the money payable for the stock taken over 
should be taken into account in ascertaining the profits of the company. In Ensign” 
Shipping Co. Lid. v. The Commissioners of Inland Revenue*, two ships belonging to the 
assessee, which were ready to proceed to sea with cargoes of coal, were detained 
in port by order of the Government for a short period, on account of strike. The 
company laid a claim against the Government for compensation, and they received 
an amount in settlement of their claim. A question arose whether the amount was 
taxable. It was held that the amount was paid upon the basis of reimbursement 
+o the ship-owners, for the time that was lost by the detention of the vessels, and that 
it was paid to them in the course of their vessels being afloat and ready to earn as 
vessels under a charter, and the character and nature of payment was one which 
‘fell within the ambit of their ordinary trading account. In Burmah Steam Ship Co. 
Lid. v. The Commissioners of Inland Revenue®, the assessee had placed his motor vessel 
for repair in the hands of repairers with a stipulation that repairs should be completed 
-within a particular time. There was a delay in the delivering of the motor vessel 
after repair, and the asgessee obtained a compensation for the delay. Lord President 
‘Clyde observed at pages 72 and 73 :— 


“ In the present case there can be no doubt that, when the Appellant entered into the contract 
with the repairers, the consequences of a failure by the latter to deliver punctually, which were in the 
«contemplation of both parties at the time, were that the ap t would be deprived of the oppor- 
tunity of putting the vessel to immediate profitable use in his business. It was in respect of this depri- 
«yation that the damages were recovered. The contemplated ‘hole’ in the Appellant’s profits was 
unfortunately made, and in my opinion the damages recovered must go, as a matter of sound commer- 
cial accounting, to fill that ‘ hole’ and therefore constitute a proper item of profit in the Appellant’s 
profit and loss account.” 


It was held that the amount of damages recovered would be liable to be as- 
-sessed. Gunn’s Commonwealth Income-tax Law and Practice (4th edition), page 
49, gives reference to the decision in A. N. W. W. v. N. S. W. National Coursing 
_Association Lidt. In that case compensation was paid to the assessee for military 
-occupation of a race-course. As the assessee was prevented from conducting race 
meetings there during the period of occupation, it had to conduct the meetings 
elsewhere. The sum given as damages was calculated as representing the sum lost 
by reason of the race-course having been conducted at a different place. It is stated 
‘that the Court held that the payment by way of compensation was in respect of the 
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diminution of the assessee’s profits, and therefore of a revenue nature. The actual 
report of the case is not, however, available. 


It is, therefore, clear (1) that an operation which produces income would be 
taxable, whether it was received in the course of the normal trading activity or by 
reason of a compulsory acquisition and (2) that what is received as a compensation 
for the loss of income of a trade or for an injury caused by reason of an interrup- 
tion to a tradefcould be a revenue receipt. 


In Commissioner of Income-tax and Excess Profits Tax v. South India Pictures, Lid.,1 
the Supreme Court had: to consider the essential characteristics of a trade receipt. 
The assessee in that case carried on business as a distributor of films, and he had 
entered into agreements for advancing monies to producers for production of films, 
in which the assessee was to get distribution rights for a period. of 5 years. After 
the assessee had exploited for some time the distribution rights in films, the agree- 
ments were cancelled and the producers paid the assessee a sum of Rs. 26,000 
towards commission. ‘This was sought to be brought to tax as forming profits during 
the accounting year which was the subject-matter of the compensation. It was 
held that the amount was received in the ordinary course of the distribution business 
of the assessee, and the amount represented the commission which would have been 
earned had the contracts continued without termination, and that, therefore the sum 
was a revenue receipt. It was held that the material points to be considered in 
ascertaining whether a receipt of compensation for the termination of the contract 
was a trading receipt were (1) whether the agreements which were ultimately termi- 
nated were entered in the course of carrying on of the business and (2) whether 
the termination of those agreements would be said to have been brought about in the 
ordinary course of its business. Applying these tests to the present case, can it be 
held that there was any trade receipt? No business of the assessee was taken over or 
interrupted by the Government. The Appellate Tribunal held that there was a 
hole in the trading profits by reason of the acquisition, and the compensation which 
went in to fill that hole, would partake of its character. As we pointed out already, 
there was no interruption of the business of the assessee. The assessee had only 
one set of machinery, and that began functioning at Katpadi and earning profits. 
The capital asset existed intact and the assessee only lost the opportunity of 
earning profits at Arkonam. It may be that the receipts could be correlated to the 
ownership of the business which had to be transferred to Katpadi, but it cannot, for 
that reason, be paid to arise out of the conduct of the business. 


In Commissioner of Income-tax v. Shamsher Printing Press,* the premises of the 
assessee were requisitioned by the Government and compensation paid therefor. 
The Bombay High Court held that the case was one where there was an injury to 
the business (the assessee having continued to carry on the business) and that the 
receipt was of a capital nature. Chagla, G.J., observed at page 370 :— 


a or if one takes the view that the payment was entirely independent of the business of the 


assessee as a casual or non-recurring receipt.” 


In Higgs (H. M. Inspector of Taxes) v. Oliver®, the assessee, who was a well-known 
actor entered into agreement of service with a film company. Thereby he covenan- 
ted in consideration of a sum of a money paid to him, not to act or produce or direct 
any film for any other persons for period of 18 months, What arose for decision was 
whether the sum of money received in respect of the restrictive covenant was the 
profit of his vocation. It was held that the sum received was outside the scope of 
profits or gains arising or accruing from the assessee’s profession or vocation as an 
actor, as it was payment for abstaining from following his vocation. The Master 
of the Rells observed at page 146 :-— 

“ I think Sir Frank was disposed to agree that if a trader or a professional man for money consi- 


deration covenanted to give u trade or profession for the rest of his life, then it would be difficult 
to say that the money received was ‘profits or gains accruing or arismg from his trade or prcfession ’ 
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On the other hand, it is not difficult tosee that a restriction of a very limited or partial character might 
less easily be taken out of the ambit of the taxing provision. One example in the agrument was that 
of an actor who covenanted for a limited period not to act for one particular company out of a large 
number. I gave myself the example of an actor who covenanted for a limited penod not to act under 
his own or well-known stage name. But between the two extremes there is a large area, and for m 

i am disposed to think that within that area it may well be a matter of degree. In so faras it is a 
matter of degree it could be, I think, a question of fact.” 


The present is a case where the business at Arkona m had togbe given up, and 
the compensation paid therefor cannot be said to be for the sterilisation of the 
business of the assessee, nor was it income received from the business. We have 
- already pointed out that the mere fact that the income the assessee actually derived 
from the same business during a later period was taken as the basis for ascertaining 
the quantum of compensation, cannot determine its quality or nature. In its essence 
the compensation was for not carrying on the business for a period. Not being 
income from business, the receipt should be held to fall under section 6 (v): income 
from other sources. The receipt, being of a casual, non-recurring nature, would 
be exempted from tax under section 4 (3), clause (vii) of the Indian Income-tax 
Act. P 


We, therefore, answer the question in the negative, and in favour of the assessee, 
The assessee will be entitled to his costs. Advocate’s fee Rs. 250. 


V.S. —— Reference answered in favour 
of the Assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction) 
Present :—-Mr. Justice RAJAGOPALAN AND Mr. Justice RajA@oPALA 
AYYANGAR. 


T. E. Mahomad Usman and others — Petitioners* 
a 
State of Madras, by Secretary, Home Department and another . Respondents. 


Citizenship Act (LVI of 1955), section 9 (2) and Citizenship Rules, 1956, rule 30 and paragraph 3 of 
Schedule [1I-—Validity—T ermination of Indian Citizenship on the acquisition of foreign citizens: Obtaining of 
ped papt of the foreign State—Conclusie proof of acquistion of citizenship of that State—Passport—Nature 

purpose of the document. ~ 

On the statute the act which constitutes the expatriation is stated objectively. The intention 
with which these acts are done are not the conditions which sinpatt validity to or import effectiveness. 
to them. The expression bath is used in section g (1) of the Citizenship Act in contradistinction 
to an acquisition of citizenship by the operation of law. e term means naturalisation in the narrow 
sense of the term and as excluding compulsory, involuntary, or collective naturalisation which some 
States have adopted at different times. 

No doubt a passport is an identity and travel document but it might also evidence the nationality 
of the person to whom it is issued. The passport granted to the petitioner is a national passport, i.s. 
a ort which is' obtainable by or granted to only a citizen of Pakistan. It is only when the assertion 
of Pakistan nationality by the applicant, verified and supported by the official declarant, is accepted 
by the pasport official thata passport issues. Accordingly there is in the ort itself a statement 
by the Pakistani official ting it that the holder of the passport is a Pakistani national. It is by- 
virtue and under the authority of such a document that the petitioner entered into India and he was 
therefore entitled to diplomatic protection at the hands of the Indian authorities who recognized the 
validity of the passport by granting a visa. 

The question whether a person has or has not acquired the citizenship of another country is a 
matter dependent upon the municipal law of that country. If the authorities of that country who 
are vested in that behalf with the power to decide whether a pom has or has not acquired the citizen- 
ship of that country have held that he has so acquired it under the relevant law and have so declared 
in a formal document and clothed him with the diplomatic protection which that Government offers 
to its nationals, it would be contrary to international propriety for the Indian authorities to embark 
upon an enquiry as to whether the procedural or other requirements of the Pakistani law have or have 
not been satisfied. 

No doubt section g (2) of the Citizenship Act contemplates an enquiry, but the enquiry is 
find out and arrive at a conclusion as to winther an Indian citizen had or kad not aenieei Fader 
nationality. If the document, i.e., the passport which is the subject-matter of the rule of evidence ig. 
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one which indisputably shows on its face that the de cyjus had acquired foreign nationality no further 
enquiry would be necessary. In the face of declarations made before the Pakistan official 
and the declarations contained in thenational passport, the rule which invests a national passport 
obtained in this manner as a document from which the Indian Government could draw an inference 
that the holder of the passport is a citizen of Pakistan cannot be held to be invalid as a rule of evi- 
dence. 


The phrase ‘ have due regard to’ occurring in rule 30 (2) of the Citizenship Rules, 2956, indicated. 
that the rules of @vidence had not a compulsive force and the authority empower to conduct 
enquiry though it"normally would take it into account was not strictly bound to do so. 


There is also a rational connection on the one hand between the declaration, acceptance and. 
endorsement of the Pakistani citizenship and the presumption raised by the rules that such person 
has voluntarily acquired the citizenship of that country. The rule in paragraph g of the Schedule 
IN is thus not beyond the rule-making power. 


The Indian Evidence Act-includes among its provisions some conclusive presumptions. In 
Indian phraseology these sections are undoubtedly rules of evidence and their enactment would be 
comprehended whin the legislative entry relating to ‘evidence’. Para 3, Schedule III, is thus only 
a rule of evidence and not a substantive law and not outside the scope of the rule-making power. 


A foumal and solemn declaration by the duly constituted authorities of a foreign country claiming 
the individual as their national and extending to him their diplomatic protection would certainly go 

near establishing the fact of the acquisition of Pakistani citizenship which would entail the termi- 
nation of the Todiati citizenship. It cannot be held that the rule is beyond the rule-making power or 
is unreasonable. 


An individual who claims that he uttered a falsehood and made misrepresentations to the Pakistani 
officials about his being a citizen of Pakistan and produced declarations to support that assertion 
which he latter says is false is certainly not entitled as of right to put forward his misconduct for dis- 
claiming the Pakistani citizenship which he then asserted and claim that he continued to be a citizen 
of India especially when under the Pakistan Passport Rules as under the Indian law the making of a 
false declaration is a crime entailing penalties including imprisonment. A rule of evidence which in 
effect denies him such opportunity cannot be challenged as unreasonable in its operation. 

It is open to doubt whether the test of reasonableness propounded in Kruse v. Johnson, L.R. (1898) 
QB. gt to judge the validity of the bye-laws can be applied to rules framed under express statutory 
power. 

Every citizen who either declares himself a ctizen of Pakistan or obtains rights or privileges which 
are open ‘only to citizens of Pakistan who have migrated from India is treated as having acquired 
Pakistani citizenship. Undoubtedly these acts or pieces of conduct are voluntary even in the narrow 
sense. Paragraph g of Schedule III is justin line with this and there is therefore no question of Pakistan 
passport-holders being discriminate1 against on the basis of Article 14 of the Constitution. 


The crucial thing to note is not the obtaining of the pasport but the contents of such a passport, 
i.e., the declarations, acceptance and endorsement of the foreign citizenship. There is no impropriety 
in the Indian Government proceeding on the basis of regularity of the official acts of the foreign Govern- 
ment. l 


Under the Indian Act the place where the naturalisation takes place is rendered immaterial. 


If the person was not a citizen of India by reason of his acquisition of Pakistani citizenship he 
was a foreigner within section 2 (a) of the Foreigners Act, 1946, on the date when the impugned orders 

on him and consequently the direction issued to him under section 3 of the Foreigners. 
Act, 1946, would therefore be valid. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the Respondents herein to for- 
bear from enforcing the provisions of the Foreigners’ Act against the petitioner and 
from proceeding with the prosecution of the petitioner in C.C. No. 148 of 1958 on 
the file of the Court of the Additional First Class Magistrate, Vellore. 


K. V. Venkatasubramania Aiyer, P. Sharfuddin, Inamdar Abdus Salam, M. K. Nam- 
biyar, M. M. Nair and K. K. Venugopal, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) and the Additional Govern- 
ment Pleader (M. M. Ismail), for Respondents. 

The Order of the Court was made by ; 

Rajagopala Ayyangar, J.—These petitions and the Writ Appeals have been heard 
together since they involved the decision of a common question of law as to the 
validity of certain rules framed under the Indian Citizenship Act, 1955 (Central 
Act LVII of 1955) and in particular of paragraph 3 of Schedule III thereof. The 
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orders whose validity and legality are challenged in these four proceedings ' are 
in common form and have been passed on the directions of the Central 
Government either by the Collector of the District (W. P. Nos. 498 of 1958 
and 795 of 1958) or by the Commissioner of Police, Madras (W.A. Nos 97 of 
1958 and 46 of 1959), requiring the petitioner or the appellant as the case may 
be, described as the holder of a Pakistan passport, who was unauthorisedly 
overstaying in India, to leave India within a month of the receipt of i notice, with 
a warning that on failure to comply, he would be prosecuted and Ueported under 
the provisions of the Foreigners’ Act of 1946. 


It is common ground that the basis upon which the orders have been passed, 
was that these individuals were not citizens of India and even if they were at one 
time citizens of India they had ceased to be citizens of India by virtue of their having 
voluntarily “acquired the citizenship of another country ”, Pakistan, that their 
stay in India was on foot of their passports and that since the period specified in 
these documents had long ago expired, the Central Government were entitled to 
direct them to remove themselves from this country. On the other hand, the claim 
of the petitioners and appellants was that they were citizens of India at the commence- 
ment of the Constitution by virtue of Article 5, and that they continued to retain 
their Indian Citizenship till this date, that they had not acquired Pakistan Citizenship 
and could consequently not be treated as ‘ foreigners’ and directed to leave India. 
In view of tne nature of the matters thus raised for decision, it is necessary to narrate 
the facts of each of the cases before us in order to appreciate the position of each 
individual involved in each of them and we shall, therefore, deal with each case 
separately. 


W. P. No. 498 of 1958.—The petitioner is said to have been born in Tiruvanna- 
malai, North Arcot District, in or about 1910. It is admitted that he went to Pakis- 
tan in or about July, 1951, though how he managed to enter Pakistan and in what 
capacity is not in evidence. Desiring to come back to India he applied to the autho- 
rities in Pakistan and.obtained a passport in December, 1952, and came to India and 
to the Madras State. In January, 1953, a visa was granted to him by the Indian 
authorities, and having obtained extensions of the currency of the visa he stayed 
on in India till March, 1954. During his stay in India he applied on 7th Decem- 
ber, 1953, to the Government to permit him to stay permanently in India but this 
was refused. He left for Pakistan on 22nd March, 1954 and came back to India 
and to Tiruvannamalai for a second time on 28th October, 1955, on the strength 
of the passport issued in December, 1952, and a visa granted by the Indian High 
Commissioner in Karachi. The passport had a currency of five years and was, 
therefore, valid until the end of 1957. When the term of the visa expired he applied 
for its extension by four months for his stay in India, and this extension expired on 
23rd July, 1956. Thereafter he applied on 14th May, 1957, under section 5 (1) of 
the Citizenship Act, 1955, for his registration as a citizen of India, and this was re- 
jected by the Collector on 5th July, 1957, who, thereafter, passed an order under 
section 3 of the Foreigners’ Act on 16th July, 1957, directing the petitioner to leave 
India within a month from its receipt. Meanwhile, against the orders of the 
Collector refusing registration, the petitioner petitioned to the State Government, 
and the petition was referred to the Government of India. The Government of 
India rejected the petitioner’s application and the Collector of North Arcot was 
directed to take necessary action against the petitioner for his deportation out of 
the country. A prosecution has been launched against the petitioner for violation 
of the Foreigners’ Act (C.C. No. 148 of 1958), and this proceeding in now pending. 
In these circumstances the prayer in the petition is for the issue of a writ of mandamus 
directing the State of Madras to forbear from enforcing the provisions of the 
Foreigners’ Act against him. 

: The principal contention urged in the affidavit filed in support of the petition, 
and which was pressed before us by Mr. Venkatasubramania Aiyer, learned counsel 
for the petitioner, was that the petitioner was by birth and domicile a citizen of 
India at the date of the Constitution and had retained that character up to date, 
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notwithstanding the recitals in the passport which he admittedly applied for and 
obtained from the authorities of Pakistan, and notwithstanding the fact that he 
entered India only on the strength of that document, and stayed in this country 
since 28th October, 1955, only under a visa granted by the Indian authorities based 
on the Pakistan passport. 


It is not in dispute that even assuming that the petitioner was a citizen of India 
on the date of fommencement of the Constitution, he would cease to be such by 
becoming a citizen of Pakistan by virtue of section g of the Citizenship Act, 1955, 
and since this statutory provision is the basis of the impugned order, it is necessary 
to examine it in detail. This section is in the following terms : 


“Section 9 (1).—Any citizen of India who by naturalisation, registration or otherwise voluntarily 
acquires, or has at any time between the 26th January, 1950 and the commencement of this Act 
voluntarily acquired the citizenship of another country shall, upon such acquisition or, as the case may 
be, such commencement, cease to be a citizen of India : 

Provided that nothing in this sub-section shall apply to a citizen of India who, during any war 
in which Jndia may be engaged, voluntarily acquires the citizenship of another country, until the 
Central Government otherwise directs. 


(2) If any question arises as to whether, when or how any person has acquired the citizenship 
of another country, it shall be determined by such authority, ın such manner, and having regard to 
such rules of evidence as may be prescabed ià this behalf.” 


If the petitioner ceased to be a citizen of India, itis not contested that the order 
requiring him to leave India was legal and could validly be enforced. In the case 
of this petitioner it is not seriously contested that he was a citizen of India at the 
commencement of the Constitution (26th January, 1950) ; the question for consi- 
deration is whether the petitioner had or had not ceased to be a citizen of India by 
virtue of section g (1). 


In furtherance of the provisions contained in section g (2) section 18 of the Act 
enacted (to refer only to the provisions having immediate relevance) : 
“Section 18 (1).—The Central Government may, by notification in the Official Gazette, make 
rules to carry out the purposes of this Act. 
(2) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide for—...... 
(A) the authorityito determine the question of acquisition of citizenship of another country” 
the procedure to be followed by such authority and rules of evidence relating to such cases ”. 
By virtue of this rule-making power, the Indian Citizenship Rules of 1956 have 
been promulgated, and rule 30 of the Rules reads : 


“ (1) Ifany question arises as to whether, when or how any person has acquired the citizenshi 
of another country, the authority to determine such question shall, for the purposes of section 9 (D 
be the Central Government. (2) The Central Government shall in determining any such question. 
have due regard to the rules of evidence specified in Schedule ITI”. 


We would have to refer in more detail to the rules in Schedule III, but at this 
stage it is sufficient to refer to paragraph 3 of this Schedule which runs : 


‘* The fact that a citizen of India has obtained on any date a passport from the Government of 
any other country shall be conclusive proof of his having voluntarily acquired the citizenship of that 
country before that date”. 


Tf this rule of evidence were in terms applied to the case of the petitioner, there 
could be little doubt that the petitioner snould be treated as having ‘ voluntarily 
acquired’ Pakistani Citizenship, and the acquisition of ‘Pakistani Citizenship’ would 
ipso facto terminate the Indian citizenship of the petitioner by virtue of the provision 
contained in section 9 (1) of the Citizenship Act. In these circumstances the 
principal contention raised in the affidavit in support of the petition and the core 
of the arguments of Mr. Venkatasubramania Iyer, learned counsel for the petitioner, 
were that paragraph 3 was invalid and ultra vires, and that if the evidence afforded 
by the Pakistan passport obtained and held by the petitioner did not conclude the 
matter, the decision of the Central Government would be invalid, and the petitioner 
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should nave to be treated as retaining his Indian citizenship, with the result tnat the 
order of deportation would be illegal. 


Before proceeding to discuss the various arguments put forward by the learned 
counsel in support of the contention, that the petitioner still retained nis indian 
citizenship, it is necessary to mention that the validity of paragraph 3, and in 
particular the question, whether the rule was beyond the rule-making power of the 
Central (Government conferred by section g (2) and section 18 of [he Citizenship 
Act, e up for consideration before this Bench in Ditwar Khan v. State of Madras}, 
and by a judgment which we rendered on 2gth April, 1957, we upheld the validity 
of the rules. 


When subsequently the same point of the validity of this paragraph was raised 
before Balakrishna Ayyar, J., in W.P. No. 462 of 1958, the learned Judge followed 
the decision of the Bench and dismissed the petition. Writ Appeal No. 46 of 1959 
which is now being heard by us is an appeal from the decision of the learned Judge 
following the view taken by us as regards the validity of rule 3 in W.P. No. 260 of 
1956. The otker Writ Appeal No. 97 of 1458 is again t the decision of Rammswami, 
J., raising a similar point. 

W. P. No. 498 of 1958 originally came on for disposal before Ramachandra Iyer, 
J., and as it was urged before him that our decision in W.P. No. 260 of 1956 required 
reconsideration because of the decision of the Supreme Court in Ebrahim Vazir Mavat 
v. The State of Bombay and others*, which was stated to have relevance to the present 

int and which had not been brought to our notice and was, therefore, not considered 
y us. Ramachandra Iyer, thereupon, directed W.P. No. 498 of 1958, to be posted 
before a Bench, and that is how this petition comes up before us. Mr. Venkata- 
subramania Aiyer, learned counsel for the petitioner, referred us to the decision of 
the Supreme Court to which he had invited the attention of Ramachandra Iyer, J., 
but it is now admitted that this decision which related to the state of affairs before 
the enactment of the Citizenship Act does not in any way bear upon any of the points 
raised by him in hi. arguments in this petition. 

Mr. Venkatasubramania Aiyer when he opened the case stated that he was 
challenging the constitutional validity of both sections g (1) and (2) of the Citi- 
zenship Act, 1955, and also, the validity of paragraph 3 of Schedule III of the 
Rules which we have set out earlier, but ultimately confined his attack to the 
validity or paragraph 3 and of sub-section (2) of section 9, giving up his case as 
` regards section g (1) of the Act. We shall set out the grounds upon which the 
validity of section 9 (2) was attacked in its proper place, but it would be con- 
venient at this stage to set out the grounds upon which the validity of paragraph 3 
was challenged, because ultimately that would be the main point for consideration 
in the disposal of the writ petitions and the writ appeals. 

It was contended that the rule contained in paragraph 3 was invalid as being 
beyond the rule-making power of the Central Government under section 9 (2) read 
with section 18 of the Act principally for four reasons : (1) Whereas section g (2) 
contemplated a quasi-judical inquiry into question whether the Indian citizenship 
had been terminated, the rule shut out any enquiry and stifled the determination of 
that question. (2) Paragraph 3 was not a rule of evidence, which alone was within 
the power of the Central Government to prescribe under section 18, but was a 
rule of substantive law and was, therefore, beyond the rule-making power. (3) The 
rule was unreasonable, applying the tests laid down by Lords Russel, C.J., in Kruse 
v. Johnson.” (4) Even if paragraph was within the rule-making power under 
section 9 (2) and had even been included as part of the statute itself, it was consti- 
tutionally invalid as violating Article 14 of the Constitution, because it operated 
tofdeny equal protection of the laws which was guranteed by the Article. 

To these grounds Mr. M. K. Nambiar, who appeared for the appellant in W.A. 
No. 46 of 1959, added two more: (1) section g provided for the termination of Indian 
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citizenship, only when the citizenship of a foreign State was acquired. That had 
to be determined by the Foreign law in this case the law in Pakistan. According 
to the Pakistan Citizenship Act of 1951, which was the statute which governed the 
mode in which the Citizenship of Pakistan could be acquired by foreign nationals, 
the obtaining of a Pakistan passport was not a mode by which a person could acquire 
Pakistani citizenship. ‘The rule providing for the termination of the Indian citizen- 
ship on the obtaining of the Pakistani passport was outside the scope of section 9 (2) 
because, it wasVonly the acquisition of a foreign nationality that could terminate 
Indian citizenship under section 9 (1). (2) Even if the taking of a Pakistani pass- 
port rendered a person a Pakistani citizen on the terms of section g (1) there would 
still have to be an enquiry, with an opportunity to the party to make representations 
and to adduce evidence to show that the acquisition of Pakistani citizenship was 
not ‘voluntary’, because under section g (1) it was only the ‘voluntary acquisition’ of 
Foreign Citizenship that operated to terminate Indian Citizenship. This last sub- 
mission was with reference to the special facts in W.A. No. 46 of 1959, to which we 
shall advert in due course. 


In view of these submissions and in order to appreciate the arguments of the 
learned counsel in support, it is necessary to set out the other statutory provisions 
bearing upon the topic. Part II of the Constitution, Articles 5 to 11, relate to Citizen- 
ship. Article 5 defines the persons who constitute citizens of India at the commence- 
ment of the Constitution. 

“ Article 5 : At the commencement of this Constitution every person who has his domicile in the 
territory of India and (a) who was born in the territory of India ; or (b) either of whose parents was 
born in the territory of India ; or (e) who has been ordinarily resident in the territory of India for not 


less than five years immediately preceding such commencement, shall be a citizen of India”. Ẹ 


Article 7 is in the nature of a proviso to Article 5, and it runs : 


pe blades artes anything in Articles 5 and 6, a person who has after the first day of March, 
1947, migrated from the territory of India to the territory now included in Pakistan be deemed 
te be a citizen of India: 

Provided that nothing in this article, shall apply to a person who, after having so migrated to 
the territory now included in Pakistan, has returned to the territory of India under a permit for 
resettlement or permanent return issued by or under the authority of any law and such p panon 
shall for the purposes of clause (6) of Article 6 be deemed to have migrated to the'territory of India 
after the nineteenth day of July, 1948.” 


The other articles which are of immediate relevance to the cases before us are 
Articles 9, 10 and 11. 


“ Article 9 : No person shall be a citizen of India by virtue of Article 5, or be deemed to be a 
citizen of Inda by virtue of Article 6 or Article 8, if he has voluntarily acquired the citizenship of any 
foreign State. ye 

Article 10 : Every person who is or is deemed to be a citizen of India under any of the foregoing 
provisions of this Part shall, subject to the provisions of any law that may be made by Parliament, 
continue to be such citizen. 


“ Article 11 : Nothing in the foregoing provisions of this Part shall derogate from the power of 
Parliament to make any provision with respect to the acquisition and termination of citizenship 
and all other matters ting to citizenship ”. 

The content of Entry 17 of the Union Legislative list reading “Citizenship, Naturalisa- 
tion and Aliens” would have to be understood in the light of Article 11. 


Before proceeding further we might point out that by reason of his domicile and 
birth within the territory of India the petitioner in W.P. No. 498 of 1 958 could claim 
Indian citizenship, subject to the operation if any of Article 7, and if his proceeding 
to Pakistan did not amount to a ‘migration’ he would under Article 10 continue to be 
a citizen of India, subject to the provisions of any law made by Parliament. A law 
which Parliament might make in relation to him included one providing for the 
termination of his citizenship and of other matters relating to citizenship. By virtue 
of Article 9 a person would not be deemed to be citizen of India by birth or by reae 
son of relationship, if he had voluntarily acquired the citizenship of any foreign State. 
But obviously Article g has application to the acquisition of citizenship of a foreign 
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Statė before the commencement of the Constitution, and is in the natureof a proviso 
or rider to the other articles, under which a person is treated as a citizen of India. 
The expression “foreign State” is defined in Article 367 as meaning any State other 
than India. This is, however, subject to the proviso: ` ; 


“ Provided that subject to the provisions of any law made by Parliament, the President may by 
order declare any State not to be a foreign State for such purposes as may be specified in the order ”. 


By a declaration made under this proviso (Constitutional Declaratida as to Foreign 
States Order, 1950, by the Governor-General) it was enacted : i 


** Subject to the provisions of any law made by Parliament every country within the Gommon- 
wealth is hereby declared not to be a foreign State for the purpose of the Constitution ”. 


So that until there was legislation by Parliament the acquisition of the citizenship 
of any Commonwealth country including Pakistan would not have the effect of 
terminating Indian citizenship under Article 9 of the Constitution. 


Parliament undertook legislation on the subject of citizenship in 1935 when 
it enacted the Citizenship Act (Act LVII of 1955). Sections 3 to 7ofthis Att made 
provisions for the acquisition of citizenship which were by birth, descent, regis- 
tration, naturalisation and by incorporation of territory. Of these it is only necessary 
to refer to section 5, because the petitioner made an application for registration 
under this provision. Section 5 is in these terms :— 


“ (1) Subject to the provisions of this section and such conditions and restrictions as may be 

i the prescribed authority may, on application made in this behalf, register as a citizen of 

India any person who is not already such citizen by virtue of the Constitution or by virtue of any of 
the other provisions of this Act and belongs to any of the following categories :— 


{a) persons of Indian origin who are ordinarily resident in India and have been so resident for 
six months immediately before making an application for registration ; - ` = 
TA a) ae of Indian origin who are ordinarily resident in any country or place outside 
(c) women who are, or have been, married to citizens of India ; 

(d) minor children of persons who are citizens of India and 

(e) persons of full age and capacity who are citizens of a country specified in the First Schedule = 


Provided that in prescribing the conditions and restrictions subject to which persons of an 
such country may be registered as citizens of India under this clause, the Central Government sh 
have due regard to the conditions subject to which citizens of India may, by law or practice of that 
country, become citizens of that country by registration. 


Explanation —(1) For the purposes of this sub-section, a person shall be deemed to be of Indian 
origin if he, or either of his parents, or any of his grandparents, was born in undivided India. 


(2) No person being of full age shall be registered as a citizen of India under sub-section (1) 
until he has taken the oath of allegiance in the form specified in the Second Schedule. 


_ (3) No person who has renounced, or has been deprived of, his Indian citizenship, or whose 
Indian pce te has terminated, under this Act shall be registered as a citizen of India under sub- 
section (1) except by order of the Central Government. 


(4) The Central Government may, if satisfied that there are special circumstances justifying 
such registration, cause any minor to be registered as a citizen of India. 

(5) A person registered under this section shall be a citizen of India by registration as from the 
date on which he is so repetere ; and a person registered under the provisions of clause (b) (ii) of 
Article 6 or Article 8 of the Constitution dhall be deemed to be a citizen of India by registration as 


from the commencement of the Constitution or the date on which he was so registered, whichever may 
ter,” 


It would be noticed that section 5 (1) (9 refers to persons who are citizens of a country 
specified in the First Schedule. This has to be read in conjunction with section 11, 
under which, 


‘Every pemon who is a citizen of a Commonwealth country specified in the First Schedule`sha N, 
by virtue of that citizenship, have the status of a Commonwealth citizen of India’, 


and the terms of section 12 which enables the Central Government to 


_, ‘make provision on the basis of reciprocity for the conferment of all or any of the rights* of a 
citizen of India on the citizens of any country specified in the Firat Schedule.’ 


I] MAHOMAD USMAN J. STATE OF MADRAS (Rajagopala Ayyangar, F.). 297 
The First Schedule sets out, inter alia, the Commonwealth countries and includes in 
that list Pakistan. 


What is of immediate relevanceto the matters before us is the fasciculus of sections. 
comprising sections 8 to 10 headed, ‘Termination of Citizenship”. Section 8 enables 
Indian citizens who were at the same time citizens or nationals of another country to 
renounce Indian citizenship, this to be registered by the prescribed authority. This 
was in pursuange of the intention of the Parliament to Beou: as far as possible 
dual nationality or double allegiance in the case of those who were citizens of India, 
an intention which had been manifested by the Constitution itself by the inclusion of 
Article g whose terms we have already set out. Section g has already been set out 
and hence the only other provision which remains to be mentioned is section 10 under 
which Indian citizenship was deprived as a penalty or as a punitive measure for mis- 
conduct on the part of naturalised citizens. Section 10 enacts : 


W A citizen of India who is such by naturalisation or by virtue only of clause (c) of Article 5 
of the Constitution or by registration otherwise than under clause (b) (ii) of Article 6 of the Constitu- 
tion or clause (a) of sub-section (i) of section 5 of this Act shall cease to be a citizen of India, if he is 
deprived of that citizenship by an order of the Central Government under this section. 


(2) Subject to the provisions of this section, the Central Government may, by order, deprive 
any such citizen of Indian citizenslup, if it is satisfied that— 

(a) the registration or certificate of naturalisation was obtained by means of fraud, false repre- 
sentation or the concealment of any material fact ; or 


(b) that citizen has shown himself by act or speech to be disloyal or disaffected towards the 
Constitution of India as by law established ; or 


(c) that citizen has, during any war ın which India may be engaged, unlawfully traded or 
communicated with an enemy or been engaged in, or associated with, any business that was to his 
knowledge carried on in such manner as to assist any enemy in that war ; or 

(d) that citizen has, within five years after registration or naturalisation, been sentenced in 
any country to imprisonment for a term of not less than two years ; or 


(e) that citizen has been ordinarily resident out of India for a continuous period of seven years, 
and during that period, has neither been at any time a student of any educational institution in a 
country outside India or in the service of a Government in India or of an international organisation 
of which India is a member, nor registrered annually in the prescribed manner at an Indian consulate 
his tention to retain his citizenship of India. 

(3) The Central Government shall not deprive a person of citizenship under this section unless 
it is satisfied that it 1: not conducive to the public good that that person should continue to.be a citizen 
of India. ‘ 


(4) Before making an order under this section, the Central Government shall give the person 
against whom the order ig ae to be made, notice in writing informing him of the ground on 
which it is proposed to be c and, if the order is proposed to be made on any of the grounds speci- 
fied in sub-section (2) other than clause (e) thereof, of his right, upon making application therefor 
in the prescribed manner, to have his case referred to a committee of inquiry under this section. 


(5) If the order is proposed to be made against a person on any of the grounds specified in sub- 
section (2) other than clause (¢) thereof and that person so applies in the prescribed manner, the 
Central Government shall, and in any other case it may, refer the case to a Committee of Inquiry 
consisting of a Chairman (being a person who has for at least ten years held a judicial office) and two 
other members appointed by the Central Government in this behalf. 


(6) The Committee of Inquiry shall, on such reference hold the inguiry in guch manner as 
may be prescribed and submit its report to the Central Government ; and the Central Government 
shall ordinarily be guided by such report in making an order under this section.” 


We need only add that section 13 enables the Central Goverment to certify tbat a 
person with respect to whose citizenship of India a doubt exists, is a citizen of India. 
We have already referred to the terms of the relevant provision in section 18 in respect of 
the power to make rules, particularly in regard to the evidence regarding question of 
the acquisition of the Citizenship of another country and the terms of rule 30 of the 
Citizenship Rules of 1956. The second paragraph of this rule refers to Schedule 
III as containing the rules of evidence on this matter. Of these we have set out para- 
graph 3 because it was the validity of that rule which was the main subject of 
argument. Schedule ITI has five paragraphs of which we may now refer to the others. 
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Paragraph 1 reads : 

“ Where it appears to the Central Government that a citizen of India has voluntarily acquired 
the citizenship of any other country, it may require him to prove within such period as may be fixed 
by itin this behalf, that he has not voluntarily acquired the citizenship of that country ; and the burden 
of proving that he has not so acquired such citizenship shall be on him.” 


Paragraph 2 enables the Central Government to make reference to jts Embassy in a 
foreign country for information relating to the acquisition of the Irian citizenship 
of a citizen of that country, and for acting on the report of information received in 
pursuance of such reference. We have already set out the terms of rule 3 and it is, 
therefore, unnecessary to restate the same. Paragraph 4 permits the Central Govern- 
ment to take intoaccount certain circumstances in determining whether a citizen has 
or has not voluntarily acquired citizenship ofany other country, and these are (a) whe- 
ther the person has migrated to that country with the intention of making it his per- 
manent home, (b) whether he has in fact taken up permanent residence in that coun- 
try ; and (c) any other circumstances relevant to the purpose. Paragraph 5 reads: 

“ Notwithstanding anything contained in paragraph 4, a citizen of India shall be deenfed to have 
voluntarily acquired the citizenship of Pakistan :—({a) if hehas migrated to Pakistan with the inten- 
tion of making it his permanent home; or (6) if he has obtained any certificate of domicile in Pakistan 
or declared himself to be a citizen of Pakistan or of Pakistan domicile ; or (c) if he has applied for 
and obtained, a right, title or interest in evacuee property in Pakistan ; or (d) if he has obtained a 
temporary permit for entry into India from Pakistan ”. 


It would thus be seen that though Pakistan might not have been a-foreign country 
within the meaning of Article 9 of the Constitution because of the Governor-General’s 
Order promulgated under Article 367 (3), the acquisition of Pakistani citizenship 
would terminate the Indian citizenship of a person under the Citizenship Act, 1955, 
and this position was not contested. ; 


The arguments of learned counsel ranged over a very wide field, but before en- 
tering into a discussion on the points urged, it might be convenient to set out two 
matters—merely to put them aside. The first relates to a contention, that the rules 
contained in Schedule III of the Citizenship Rules, 1956, infringed ‘the freedom to 
reside and settle in any part of the territory of India’ and ‘to move freely throughout the 
territory of India’ guaranteed by Articles 19 (1) (d) and 19 (1) (e) of the Constitution. 
We must, however, point out that though Mr. Venkatasubramania Aiyer referred to 
Article 19 and to the violation of the rights guaranteed under it when he opened his 
case, he did not press the contention when it was realised that the rights or freedom 
guaranteed by Article 19 were those which inhered in citizens of India and that unless 
a person were “citizen of India” he could not claim those freedoms. The question 
whether a person was or was not a citizen of India is obviously outside the scope of 
Article 19, but is dependent upon the relevant law which Partliament is enabled to 
make under Article 11 of the Constitution and Entry 17 of the Union List. If by 
reason of the provisions contained in the law enacted by Parliament or rules validly 
framed thereunder, a person was not a citizen of India or had ceased to be a citizen 
of India, there could be no question of such a person claimirg the protection of the 
rights guaranteed by Article 19. In saying this we are not oblivious to the fact that 
the status of a person as 4 citizen of the country is a most valued right, both for its 
own sake and as the basis of other rights and privileges, and that unless a law validly 
enacted terminates such a status, the individual has a right to approach the Court for 
vindication and protection. But that bowever is no warrant for invoking the provi- 
sions of Article 19 (5) as limiting the scope of the laws that Parliament might in its 
wisdom enact. 


The second matter relates to the assistance derived from the decisions, one way 
or the other, relating to the validity of paragraph 3 of Schedule III of the Citizenship 
Rules. A Division Bench of the High Court of Andhra Pradesh in Mahommed Khan v. 
State of Andhra Pradesh}, held that the rule contained in paragraph 3 was ultra vires 
sections g and 18 of the Citizenship Act. This decision however has been dissented 
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from in Ghaurul Hasan v. State of Rajasthan} by a Division Bench of the Rajasthan High 
Court, and by the Bombay High Court in State v. Sheriff Bhat®, Mr. Venkatasubra- 
mania Aiyer, learned counsel for the petitioner, did not however seek to derive any 
assistance from the reasoning contained in the decision of the Andhra Pradesh High 
Court, and similarly the learned Advocate-General f om the decisions of the Rajas- 
than or the Bombay High Court which upheld the validity of this rule. In these 
circumstances w@ have not considered it necessary to discuss the reasoning upon which 
these decisions have reached their respective conclusions. 


We consider it convenient to premise the discussion of the main points urged by 
Mr. Venkatasubramania Aiyer, by referring to one of his submissions, that section 9 of 
the Citizenship Act was unusually and unreasonably harsh in that it did not provide 
for the several safeguards substantial and procedural, which were provided even for 
naturalised citizens or those who were citizens of India only by reason of Article 5 
(c) of the Constitution, in the case of those who were citizens of India by birth or des- 
cent under Article 5 (a) or 5 (b) of the Constitution. Learned counsel urged that 
under section 10 of the Act before a citizen of India who was such by reason of natura- 
lisation or by virtue of Article 5 (c) of the Constitution would be deprived of citizen- 
ship by the order of the Central Government, the specific grounds on which the same 
was effected. had to be clearly set out and the person affected afforded an opportunity 
of making representations and to have his case referred to a Committee of Inquiry, 
which would function in a judicial manner, and that even after the receipt of the re- 
port of such a Committee of Inquiry the Central Government was not to make an 
order adverse to such citizen unless satisfied that it was not conducive to the public 
good that that person should continue to be a citizen of India. (Sections 10-13). It 
was pointed out that no such enquiry was statutorily required in the case of the termi- 
nation of citizenship under section g (1) of the Act. 


If by this line of reasoning, learned counsel desired us to draw the inference that 
there would be a fullfledged judicial enquiry under section g before the 
Government could hold that an Indian citizen had voluntarily acquired the citizen- 
ship of a foreign country, we must express out disagreement with the entire approach 
to this question Section 10 is punitive in its nature (except as to section 10 (2) (e), 
and that is he ratio of the safeguards provided by it). Besides, section ro is practically 
a reproduction of section 7 of the British Nationality and Status of Aliens Act, 1914, 
while section g has come down from the U.K. Naturalisation Act, 1870, where it was 
section 6. Its immediate predecessor was section 13 of the British Nationality and 
Status of Aliens Act, 1914, where it ran : 

“ A British subject who, when in any foreign State and not under disability, by obtaining a certi- 


ficate of naturalisatton or by any other volun and formal act, becomes naturalised therein, shall 
thenceforth be deemed to have ceased to be a British subject.” 


It might be of some interest to note the history of the provision which is now 
found in section 9 of the Indian Citizenship Act. Under the Biritish Common Law, 
nationality or citizenship acquired by birth was held incapable of being lost or re- 
nounced. Calvin’s case 3 This did not give rise to any complications until there was 
a large scale migration from Britain to America, when difficulties were experienced 
when these immigrants became naturalised American subjects. They had then a 
plural nationality owing to the continued retention of British citizenship, not by any 
“means a desirable state of affairs. Though the United States to start with also adopted 
the same principle of permanent allegiance flowing from birth within territory, by the 
middle of the 19th century this doctrine was abandoned. As early as 1859 Attorney- 
General Black upheld the existence of the fundamental right of an individual to 
expatriation. This principle was embodied in the U.S.A. Statute book in most solemn 
form by the Act of July 27, 1868, which declared : 

‘* Whereas the right of expatriation is a natural and inherent mght of all people, indispensable 
to the enjoyment of the rights of life, liberty and the pursuit of happmess though the overt acts which 
would affect voluntary expatriation were left without specification ”. 
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Meanwhile in England a Royal Commission was appointed in 186g for enquiring; 
into the laws of Naturalisation and Allegiance and as a result of the recommendation 
of this Commission, the Naturalisation Act of 1870, which contained section 6 was 
passed by the British Parliament, a rule of law which, re-enacted in successive enact-- 
ments, obtained till 1948. So far as the U.S.A. was concerned by the Act of Congress 
of and March, 1907, section 2 provided that a national of the United States 

“shall be deemed to have expatriated himself when he has been nai ın any foreign 
State, in conformity with 1ts laws or when he has taken an oath of allegiance to Wny foreign State”. 
This has continued to be the law of the United States by virtue of section 401 of the 
U.S. Nationality Act, 1940, when they were further enlarged by the addition of se- 
veral other overt acts which were treated as proof of expatriation provisions which 
were enacted in the Immigration and Nationality Act of 1952 (section 349). Great 
Britain no doubt has departed from this principle in the British Nationality Act of” 
1948 the prevention of dual nationality ceasing to be the principle of legislature policy, 
but the reasons for the change in the law were political, and their discussion would take 
us far afield. We have made this, what might be considered a digressiog, just to 
point out that section g (1), by which the acquisition of the citizenship of the natio- 
nality of a foreign State operates to terminate the citizenship of the de cujus, is 
nothing out of the ordinary, and a provision on the same lines as in section g is found 
in the laws of several other-countries, in which provison on exactly the same lines 
as in section 10 of the Act is made, where punitive action is taken by the State against 
a citizen for deprivation of citizenship. (Compare sections 15 and 19 of the Canadian 
Citizenship Act, 1946 and sections 17 and 21 of the Australian Nationality Act, 1920 
and 1946 to refer to some only by way of example). Statutory expatriation was seized 
upon as the answer to problems of international relations and for the avoidance of 
friction arising out of the conflicting claims to allegiance. The underlying principle 
was that no man shall be permitted deliberately to place himself in a position where 
his services may be claimed by more than one Government and his allegiance may ` 
be due to more than one State. 


Before proceeding to examine the details of the arguments addressed to us, we 
would refer to a general submission of Mr.Venkatasubramania Aiyer regarding the 
manner in which we should approach this question, as to whether or not an Indian 
citizen had by his act rendered himself an alien. In regard to this matter he drew 
our attention to and laid considerable stress on a few decisions of the Supreme Court 
of the United States, the reluctance they exhibited in holding that a citizen of that 
country had renounced his status as a citizen, the strict proof they insisted on before 
they would so hold and generally their interpretation of the relevant law enacted 
by Congress. But we consider that the American decisions are no guide because of 
the vital differences between the Constitutional powers of Congress and of the Indian 
Parliament. The status of citizenship acquired by birth was protected from con- 
gressional control by the XIVth Amendment : 

“ All persons born or naturalised in the United States and subject to the jurisdiction thereof are- 
citizens of the United States and of the States wherein they reside ”. i 
Expatriation is not so much as mentioned iņ the Constitution and legislation on the 
subject had to rest on the congressional power over foreign affairs. But on the other 
other hand Article 11 of the Indian Constitution specifically confers on Parliament 
the power to make laws relating inter alia to the ‘termination’ of citizenship. 

To come back to the argument addressed to us we consider that it would be 
convenient to analyse first the provisions contained in section g (1)-of the Citizenship 
Act, and then the law relating to citizenship generally, and in particular that relating 
to the obtaining of passports under the law of Pakistan, as a preliminary to the consi- 
deration of the points raised as regards the validity of paragraph 3 of Schedule III of 
the Citizenship Rules, 1956. We need hardly mention that the case of the respon- 
dent that the petitioner had ceased to be a citizen of India is wholly rested on the 
terms of section g. The critical words of the section are : 

ae a) that a citizen of India should by naturalisation, registration or otherwise, acquire the 
citiz p of another country ; (2) such acquisition should be voluntary. 
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Article 9 of the Constitution itself had made provision for the cessation of Indian 
citizenship by voluntary acquisition of the citizenship of a foreign State This would 
have certainly covered the period upto 26th January, 1950. Section g (1) makes 
provision for the effect of an acquisition of foreign citizenship principally in two 
periods : (1) between 26th January, 1950 and the commencement of the Citizen- 
‘ship Act (goth December, 1955) and (2) the period after the commencement of the 
Act. In the firft mentioned case the termination of Indian citizenship is to be at the 
<ommencementfof the Citizenship Act ; in the other it would be at the moment of 
such acquisition. In the case of the petitioner in W.P. No. 498 of 1958 and also of the 
individuals involved in the other noe the passport was applied for and 
obtained from the Government of Pakistan, after the enactment of the Pakistan 
Citizenship Act, 1951, that is during the period from 26th January, 1950 to goth 
December, 1955, so that if their contentions regarding the validity of the orders 
passed against them are rejected their status as citizens of India would have been 
terminated on goth December, 1955. 


A point was also urged as to the meaning of the expression ‘ voluntary ’ in section 
g (1). It was submitted that the use of this expression implied that besides the 
factum of the individual acquiring ‘ by naturalisation, registration or otherwise ’, 
the citizenship of another country, there should be proof or opportunity for disproof, 
of an intention to renounce Indian citizenship leading to that act. It was urged 
that on that ground there should have been an enquiry in which the parties should 
have been given an opportunity to prove that they did not either fully comprehend 
the legal effect of their action, or that they had taken out the passport’ without 
their having any intention to relinquish their Indian citizenship. The same con- 
tention was presented in a slightly different form by invoking the concept of private 
Jaw rules regarding mistake which invalidate a contract or disposition. As to the 
first we need only say that on the Statute the act which constitutes the expatriation 
is stated objectively ; and the intention with which these acts are done are not the 
conditions which impart validity to or import effectiveness to them. They operate 
in law, regardless, of the intentions of the actor. As regards the second, the learned 
Advocate-General submitted that the expression ‘ voluntary’ was used in section 9 
(1) in contradistinction to an acquisition of citizenship by the operation of law. 
“We consider that this submission is well founded, and that the expression ‘ volun- 
tary’ is used in this section to mean ‘ naturalisation °’ in the narrow sense of that 
term, and a8 excluding compulsory, involuntary or collective naturalisation which 
‘some States have adopted at different times. 

We shall next take up for consideration the relevant provisions of the Law of 
Pakistan in relation to the grant of passports, because it is by virtue of the contents 
of the Pakistan passport, which the petitioner applied for and obtained that he has 
been held to have acquired Pakistan citizenship and to have therefore ceased to be a 
citizen of India. 

No doubt a passport is an identity and a travel document, but it might also evi- 
dence the nationality of the person to whom it is issued. That is entirely a matter 
which is regulated by the municipal law of the State which grants the passport. 
It is not in controversy that the passport which has been granted to the petitioner 
and (similarly to the other individuals concerned in the other proceedings) is a 
* national passport ’; that is a passport which is obtainable by or granted to only a 
citizen of Pakistan. The Pakistan Citizenship Act was passed in 1951 (Pakistan 
Act IT of 1951), and the passport system was introduced by a law promulgated on 
23rd September, 1952, which was brought into force on and from 15th October, 1952 
when the previous permit system was abrogated. Under the Pakistan Passport 
Rules, passports are issued in Pakistan for visiting India only to Pakistani nationals. 
Paragraph 3 of the Passport Regulations reads : i 

“Passports are granted to the citizens of Pakistan as defined in the Pakistan Citizenship Act, 1951, 
who are ordinarily residing in Pakistan ”. 
Paragraph 4 of this Regulation requires that the applicant for a passport should 
file a delarston in ects form verified by a further declaration made by a 
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Magistrate, Justice of the Peace, any Police Officer not below the rank of Superin- 
tendent, Class I Civilian Gazetted Officer or Notary Public. In the declaration 
the applicant has td state his exact national status as a citizen of Pakistan—that is 
whether he is a Pakistani by birth, naturalisation or descent, by migration or by 
marriage. He is further required to state that he has not lost the status of a citizen 
of Pakistan thus acquired. The officer verifying the declaration has himself to 
declare that to the best of his personal knowledge and belief the declaration of the 
applicant is true, and that he had personally satisfied himself that thé applicant was a 
fit and proper person to receive the passport. It is only when the assertion of Pakis- 
tan nationality by the applicant, verified and supported by the Official declarant, 
is accepted by the Passport Official that a passport issues. Accordingly in the pass- 
port itself there is a statement by the Pakistan official granting it that the holder of 
the passport is a Pakistani national. : 

It is by virtue and under the authority of such a document that the petitioner 
entered into India, and he was therefore entitled to diploniatic protection at the 
hands of the Indian authorities, who recognised the validity of the passportsy grant- 
ing a visa. 

Alverton, C.J., defined a passport in R. v. Brailsford}, 

“ Issued in the name of the sovereign on the responsibility of the Crown to a named individual 

intended to be presented to the Governments of foreign nations and to be used for individual protec- 
tion as British subject in foreign countries’. 
The ‘national’ passport issued to the petitioner in the present case entitled 
the holder to receive diplomatic protection. One queston of general importance 
which would be raised by this state of affairs would be whether the petitioner could 
invoke the passport and claim diplomatic protection of the Pakistan Government 
while in Indian territory, and at the same time also claim to be an Indian citizen 
and insist upon his rights as such. By reason of the obtaining of passports from 
Pakistan authorities it is clear that he owed allegiance to that Government, and the 
law on this point has been authoritatively laid down by the decision of the House of 
Lords in Foyce’s case?. In that case a British passport had been issued in error to an 
American citizen, but this was not held to impair the allegiance which the passport- 
holder owed to the British Crown by reason of his acceptance of the diplomatic pro- 
tection afforded by the passport. The underlying intention of Article 9 of the Consti- 
tution and similarly of section g of the Citizenship Act undoubtedly was (that except 
in the case of dual nationality arising by reason of differences in the laws of various 
countries and not due to the voluntary acts of the individual) to ensure that there 
shall be no divided loyalties, and that no person shall play fast and loose with the 
allegiance he owed to this country, and by his voluntary act obtain at one and the 
same time the protection of two Governments. That object would completely 
be defeated if we were to hold that the obtaining of a national passport of another 
country did not terminate Indian citizenship. 


It has further to be mentioned that the question, whether a person has or has 
not acquired the citizenship of another country, is a matter dependent upon the 
municipal law of that other country. If the authorities of that country, who are 
vested in that behalf with the power to decide whether a person has or has not acquired 
the country’s citizenship, have held that he has so acquired it under the relevant 
law and have so declared in a formal document and clothed him with the diplomatic 
protection which that Government offers to its nationals, we consider that it would 
be contrary to international propriety for the authorities of this state to embark 
upon an enquiry as to whether the procedural or other requirements of the Pakistan 
law have or have not been satisfied. 


It is common ground that the orders under section 3 of the Foreigners Act 
directing the petitioner (and similarly) the individuals involved in the other pro- 
ceedings before us) to leave India are based on three grounds: (1), His (or their) stay 
a a o USES SSRN EI 
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in India was by virtue of the passport held by him (or them) under which he was 
declared a citizen of Pakistan by the Pakistan Government authorities issuing the 
passport and granted diplomatic protection at the hands of this country, 
during his stay here: (2) The declaration of the Pakistan authorities regarding his 
(or their) citizenship of Pakistan bound him (or them) and he (or they) could not 
be heard to put forward any plea that it was a mistake or could not have the legal 
effect which onfits face it bore: (3) That if the above two points were made out, 
the petitioner (and similarly each of the others) had ceased to be a citizen of India 
and the order to leave the country could and was properly and legally issued. It 
would, therefore, be seen that since the fact of the obtaining of the passport is not in 
controversy it is really the second of the above points that is in debate. If paragraph 
3 of Schedule III of the Citizenship Rules were valid, the declaration in the Pass- 
port regarding the nationality of the petitioner would be conclusive evidence of his 
being a Pakistani citizen, and therefore one who had ceased to be an Indian national 
by force of section g (1) of the Citizenship Act, 1955. That is how the validity 
of paragraph 3 of Schedule III assumes crucial importance. 


We shall now take up for consideration the several points urged by Mr. Venkata- 
subramania Aiyer and Mr. M. K. Nambiar in support of their contention, that 
this paragraph of the rules was invalid. The first ground urged was that paragraph 3 
was in flat contradiction of sections 9 (2) and 18 (2) (4) of the Citizenship Act in 
that while the latter contemplated an enquiry for determining whether there had 
been a termination of the citizenship of India by the acquisition of citizenship of 
another country, the rules in question, barred or foreclosed the enquiry. In our 
opinion, this argument is unsound and proceeds upon an incorrect appreciation of the 
evidentiary value of the national passport obtained under the law governing grant 
of passports in Pakistan. Our meaning would be made clear if we refer to an illus- 
tration. For instance, if the rule had provided for the production of an authenti- 
cated copy of the naturalisation certificate issued by a foreign State, say Pakistan, 
could it be said that the rule which made provision that the production of such a 
certificate shall be conclusive evidence of the person having acquired foreign nationa- 
lity and citizenship would be invalid as precluding further enquiry as to whether 
the person registering himself as a foreign national did or did not intend to give 
up his Indian citizenship or nationality. We do not consider that it would be possi- 
ble to answer this question in any other way, than to say that such a rule would be 
valid. No doubt section g (2) contemplates an enquiry, but the enquiry is to find 
out and arrive at a conclusion as to whether an Indian citizen had or had not ac- 
quired foreign nationality. If the document which is the subject-matter of the rule 
of evidence is one which indisputably shows oh its face that the de cujus had ac- 
quired foreign-nationality no further enquiry would be necessary, because the object 
to be attained by the enquiry is established by that document. We have endeavoured 
to explain the nature of the enquiry, which according to the law of Pakistan precedes 
the grant of passport. If according to the law of Pakistan a passport cannot and 
will not be issued by the authorities of that State except to a citizen of Pakistan, and 
the per ons involved in these proceedings have satisfied the Pakistan authorities 
by declaration signed by them supported by the further declarations by the officials 
of Pakistan regarding the truth of the statements that they were citizens of Pakistan, 
and the passports were obtained on the faith cf those declarations, we do not see how 
the rule which invests a national passport obtained in this manner as a decument 
from which the Indian Government could draw an inference, that the holders 
of the passports are Pakistani citizens or nationals is invalid as a rule of evidence, 


In this connection some little point was made of the fact that though the Pakis- 
tani passport might indicate that its holder was a citizen of Pakistan, there was 
nothing in it to indicate the date on which he became or from which he should be 
treated as being a citizen of Pakistan. Since under section g (1) of the Citizenship 
Act the acquisition of foreign nationali y would entail the loss of Indian Citizenship 
only ifthe foreign Citizenship was acquired after 26th January, 1950, it was suggested 
that the obtaining of a passport would afford no indubitable evidence as to whetherthe 
foreign citizenship had been acquired after 26th January, 1950, and that for this 
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purpose at least there should be an enquiry which was precluded by the provisions 
of paragraph 3. This argument, however, proceeds on an error and does not take into 
account the fact that Pakistani citizenship came into existence only under the Pakis- 
tan.Citizenship Act of 1951:(Act II of 1951), which came into force on 13th April, 
1951, and therefore the citizenship of this foreign country, which was asserted in the 
passport, could not possibly relate to any date earlier than 13th April, 1951, which 
would’be. well within the period specified in section 9 (1) of the Citizenship Act. 


The learned Advocate-General pointed out that the contention urged on behalf 
of the petitioner that paragraph 3 of Schedule III of the Citizenship Rules fore- 
closed an enquiry which was contemplated by section g (2) of the Act was incorrect, 
because, of the very words in rule 30 (2) of the Citizenship Rules which read : 

“The Central Government shall in determining any such question fave dus regard to the rules of 
evidence specified in Schedule IHI ”. 
The phrase ‘ shall have due regard to’ he submitted indicated that the rules 
of evidence has not a compulsive force, and that the authority though it pormally 
would take it into account was not strictly bound to do so, and relied for support 
of the observations of Viscount Simon in Ryots of Garabandho v. Zamindar of Parlaki- 
medi1, We see force in this argument, though we must point out that if a citizen 
of India voluntarily accepted a national passport from a foreign country on the basis 
of his being a national of that State, it would be unthinkable for the Central Govern- 
ment in the face of this rule to disregard the contents of the Passport and treat the 
individual as a citizen of India inspite of the declaration by the foreign State in that 
document. Of course, if no document were available, the matter would be at 
large, and there would have to be evidence of the acquisition of foreign nationality 
before a citizen of this country could be held to have expatriated himself. 


The second point urged was that the rule-making power under section g (2) 

of the Citizenship Act enabled only a rule of evidence to be prescribed but what 
ph 3 of Schedule II had promulgated was not a rule of evidence but a 

rule of substantive law and was consequently beyond the rule-making power. In 
support of this position Mr. Venkatasubramania Aiyer referred us to certain decisions 
of the Supreme Court of America. In particular our attention was invited io the 
observations in the dissenting judgment of Holmes, J., in Bailey v. Alabama*, where 
the learned Judge speaking of conclusive presumptions enacted in statutes said : 


“I agree that if the statute created a conclusive presumption, it might be held to make a dis- 
guised change in the substantive law” ; 


and to the decision in Tot v. United States*. Taking the second case first the 
point which arose in it was whether the presumption created by the statute had any 
rational connection between the fact proved and the fact directed by the Statute 
to be presumed, and on a finding that it had not, the Court held that it offended 
the requirement of due process. The law in question related to the imposition of 
a penalty on the unauthorised transport of firearms in inter-State o foreign com- 
merce, and the enactment raised a statutory presumption of the commission of such 
offence, from the use of a firearm in the commission of a crime of violence. The 
learned Judges held that since the firearms used for the perpetration of the crime 
could obviously have been obtained by the criminal, without transgressing the law 
relating to inter-State or foreign commerce, there was no rational connection 
between the offence, namely, the violation of inter-State or foreign commerce and 
the use of the firearms in the commission of a crime of violence. We are unable to 
see how this decision helps learned counsel for the petitioner. Certainly there is 
a rational connection on the one hand between the declaration by the petitioner 
to the Pakistan authorities that he was a citizen of that country, the acceptance of 
that declaration or assertion of his by the Pakistan authorities, the endorsement of 
their decision in the passport which that person obtains and holds and the require- 
a a a a a | 
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ments of section 9 (1) of the Citizenship Act on the other ; and the decision cited 
can therefore have no application. 


Next as regards the observations of Holmes, J., in Bailey v. Alabama}, that 
dictum has to be understood in the light of the content of the expression ‘the rule _ 
of evidence’ in the particular system of law. The Indian Evidence Act includes 
among its provisions some conclusive presumptions. In Indian legal phraseology 
these sections aye undoubtedly rules of evidence, and their enactment would be 
comprehended within the legislative entry relating to ‘ evidence’. Apart however 
from this narrow and purely semantic approach, the matter may be viewed from a 
broader angle. The validity of the rule prescribing or making the contents of a 
passport presumptive or conclusive evidence of a foreign citizenship or nationality 
would be dependent upon the matter which has to be established before or found 
by, the authorities deciding the question, as to whether or not there has been a 
termination of Indian citizenship. What is necessary to be proved before the Indian 
citizenship could be terminated is the acquisition of the citizenship of a foreign 
country.* A formal and solemn declaration by the constituted authorities of that 
country claiming the individual as their national and extending to him their dip- 
lomatic protection would certainly go very near establishing the fact to be proved, 
and consequently we do not see any impropriety or invalidity in the terms of the 
rule now in question. Besides, without reserving or positing a power in the Central 
Government to sit in judgment over the action of the Pakistan authorities and to 
come to a conclusion that those authorities committed an error in the interpretation 
or administration of their law, it cannot be held that the rule is beyond the rule- 


making powers. 


Without going so far as to say that the Central Government is precluded from 
iming an individual who has obtained a passport as a citizen of India, we are 
clearly of the opinion that the Government is not bound to do so. It is a common 
place to say that citizenship involves not merely rights but also obligations, and it 
is possible that when the Government was satisfied that a citizen of India was 
trying to evade his obligations as such by recourse to a passport obtained by fraudu~ 
lent means or by false declaration from a foreign Government, it might well be that 
the Government will be entitled to investigate the circumstances in which the pass- 
port was obtained and not attribute to it the effect which it normally carries. But 
an individual who claims that he uttered a falsehood and made misrepresentation 
to the Pakistan authorities about his being a citizen of Pakistan and produced de- 
clarations to support that assertion, which he now says is false, is certainly not enti- 
tled as of right to put forward his misconduct for disclaiming the Pakistan citizenship 
which he asserted and claim that he continues to be a citizen of India, especially 
when under the Pakistan Passport Rules as under our own the making of a false de- 
claration, is a crime entailing penalties including imprisonment. A rule of evidence, 
which in effect, denies him such an opportunity cannot be challenged as unreasonable 
in its operation, 


Next it was said that the rule of conclusive presumption enacted in paragraph 
3 was ‘unreasonable ’-——in the sense spoken of by Lord Russel, C.J., in Kruse v. 
Johnson*, and was therefore invalid. The learned Chief Justice was considering 
the bye-laws of a local authority and after stating that such bye-laws would be 
invalid if they were ‘unreasonable’—amplified this expression by saying : 

“ Jf for instance they were found to be partial and unequal in their operation between different 
classes ; if they were manifestly unjust ; if they disclosed bad faith ; uf they involved such oppressive 
or gratuitous interference with the rights of those subject to them as could find no justification in the 
minds of reasonable men, the Court might well say ‘Parliament never intended to give authority to 
make such rules ; they are unreasonable and ultra vires’.” 

There is more than one answer to this argument. In the first place itis open 
to the gravest doubt whether the test of reasonableness by which Lord Russel judged 
the validity of bye-laws can be applied to rules framed under express statutory power. 
a RR a] 
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There is at least one reported decision of the Court of Appeal in England, Sporks 
v. Edward Ash Lid.+, where Scott, L.J., specifically ruled that the Kruse v. Johnson’, 
test of reasonableness could not be applied to determine the validity of regulations 
framed under Statutes: (See also Taylor v. Brighton®, per Lord Greene, M.R. are 
at page 748-9). It might be of further interest to note that Scott, L.J., relied on 
the regulations then impugned having been placed on the table of both 
Houses before they became a law—as an argument against the applicability 
of the -test of unreasonableness. Under section 18 (4) of ‘he Citizenship 
Act, the Rules, have as soon as they are made to be laid on the table of 
the Houses of *Parliament for not less than fourteen days, and are to be 
subject to such modification as the Parliament make when so laid. Again, even if 
the test is applied, we do not see any unreasonableness or injustice in it, which would 
make us say “ Parliament never intended to give authority to make such a rule ”. 
The criterion would then be, is there a rational connection between the fact to be 
proved and the fact laid down in the rule from which the presumption as to the 
existence of that fact is to be drawn. It would be seen that it is this which appears, 
it might be in different aspects, in several of the arguments on which the validity 
of the rule is challenged. What we have stated earlier ought to suffice to answer 
this point against the petitioner. In fact Mr. Venkatasubramania Iyer himself at 
one stage realised that he could not successfully contend that there was no rational 
connection between the fact to be proved and the impugned rule, and it was be- 
cause of this that he refrained from relying on the decision of the Bench of the Andhra 
Pradesh High Court in Mohammad Khan v. State of Andhra Pradesh. 


The last of the points urged by Mr. Venkatasubramania Iyer was that the rule 
was unconstitutional as being obnoxious to Article 14, so that even if it was within 
the rule-making power or had even formed a part of section g of the Citizenship 
Act, it would still be invalid. The ‘ equal protection of the law’ was stated to be 
violated in that holders of Pakistani passports were said to be discriminated against 
and their Indian citizenship taken away from them, whereas others were not similarly 
treated. It was on the basis of the same argument that the constitutional validity 
of section 9 (2) was impugned. This was presented in the form of a dilemma:—If 
section g (2) did not authorise the rule, section g (2) was good, but the rule was bad : 
if however section g (2) did authorise the rule, the section itself was unconstitutional. 
To examine this argumentit is necessary to state and in part re-state the basic principles 
underlying Part II of the Constitution, the relevant sections of the Citizenship Act and 
the Rules. Article 5 of the Constitution treats every person born in India, or the 
issue of parents born in India and domiciled in the country at the commencement 
of the Constitution as a citizen of India. At the same time, recognising that several 
persons who would be Indian citizens under Article 5 had migrated to Pakistan, at 
the time of the Partition, it makes provisions in Article 7 for such persons not being 
Indian citizens, and finally Article 9 recognises the right of Indian citizens to 
voluntarily expatriate themselves. It is clear that the principle of jus soli and jus 
sanguinis enunciated by Article 5, must give rise to the problem of dual nationality, 
and by Article 11 Parliament is expressly vested with power to make laws providing 
inter alia for terminating Indian Citizenship. Next we have the Citizenship Act, 
which enacts the rules of law relating to Indian citizenship from and after the com- 
mencement of the Constitution. Sections 3 to 7 of the Act deal with the five modes 
by which Indian citizenship could be obtained—birth, descent, registration, naturalisa- 
tion and incorporation of territory—but what is of immediate relevance are the pro- 
visions which follow which deal with the termination of citizenship. We have 
already pointed out that if jus soli or sanguinis determined citizenship, there was 
bound to be the problem of dual nationality, by reason of the operation of the laws 
of other countries, without any act of the individual, himself. Section 8 enables 
a person with dual nationality to renounce Indian citizenship. The mode of doing 
so is by a declaration which is registered by the prescribed authority. Section g deals 
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with another situation in which there is a renunciation of Indian citizenship. The 
case contemplated is that of an Indian citizen voluntarily acquiring a foreign citizen- 
ship after 26th January, 1950. The principle underlying the section is that what- 
ever be the case with dual nationality which a person might have owing to the opera- 
tion of law, every citizen of India shall elect either to retain that citizenship or to 
expatriate himself, and that once he so elects, he cannot claim to retain Indian 
citizenship and jfrofess a dual allegiance. The constitutional validity of section 9 
(2) and that of the rule of evidence contained in paragraph 3 have to be tested with 
reference to this basic fact. We fail to see any foundation for the contention that 
holders of passports are irrationally discriminated against by the-rules. An exa- 
mination of the rules formulated in Schedule III show they are consistent with the 
basic principle underlying section g (1), and they cover the several modes in which 
or the overt acts by which an individual could signify his election to become a 
citizen of another country. Several overt acts are listed with reference to the election 
in favour of citizenship of Pakistan in particular in paragraph 5 of Schedule III 
which we have already extracted. Of these it is sufficient to recall sub-paragraphs 
(b), (c) afd (d) which runs : 


“ A citizen of India shall be deemed to have voluntarily acquired the citizenship of Pakistan, 
EER (b) if he has....,..declared himself to be a citizen of Pakistan or of Pakistan domicile ; (c 
if he has applied for and obtained a right title or interest in evacuee property in Pakistan and (d) 
if he has obtained a temporary permit for entry into India from Pakistan.” 


Thus every citizen of India who either declares himself a citizen of Pakistan, 
or obtains rights or privileges which are open only to citizens of Pakistan who have 
migrated from India is treated as having acquired Pakistani citizenship. Un- 
doubtedly these acts or pieces of conduct are voluntary—even in the narrow sense. 
Paragraph 3 is just in line with this, and there is, therefore, no question of Pakistan 
passport-holders being discriminated against. The overt acts set out in these 
paragraphs have been framed keeping in view the law in Pakistan, and since these 
acts are possible of accomplishment only on the footing of the individual being 
treated by Pakistani authorities as their national—we do not see any basis for invok- 
ing Article 14 to invalidate the provision in paragraph 3 or section g (2). 


These four exhaust what we consider are the major points urged by Mr. 
Venkatasubramania Iyer. In addition he made an alternative submission on the 
footing that the rule was constitutional and intra vires of the rule-making power and 
was addressed to the interpretation of this rule. The argument was that paragraph 
3 of Schedule ITI should be construed as operating only prospectively and as applying 
only to cases where the passport was obtained after 7th July, 1956, when the 
Citizenship Rules, were promulgated or at least after the Citizenship Act, 1955, 
came into force, that is from and after December, 1955. It would be noticed that 
the petitioner obtained his passport in December, 1952, and it was therefore urged 
that if this construction were adopted the petitioner would retain his Indian citizen- 
ship which he had on 26th January, 1950 and which he continued to possess under 
Article 10 of the Constitution. We are unable to uphold this contention of the 
learned counsel. The question, whether the provision is prospective or retros- 
pective must depend upon the language used by the enactment. Obviously 
section g (1) covers the period between 26th January, 1950, the date of 
the Constitution and goth December, 1955, when the Citizenship Act came into 
force. To uphold the construction urged by learned counsel would be to ignore 
the specific terms of section 9 (1) and to, create a gap between 26th January, 1950 
and goth December, 1955, when as a fact, the terms of section g (1) were designed 
to avoid any such. If section g (1) were in terms retrospective from 26th January, 
1950, it follows that unless the Rules contained any specific provision they would 
operate in so far as they related to the termination of citizenship during the same 
period, that is retrospectively. Learned counsel did not go so far as to say that 
if in the period between 26th January, 1950 and goth December, 1955, a citizen of 
Indiawapplied for and obtained a formal naturalisation certificate of a foreign country, 
it would not have the effect of terminating the Indian citizenship as and from goth 
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December, 1955. If so, there cannot be any distinction arising out of the mode in 
which the acquisition of foreign citizenship is to be proved. We have, therefore, 
no hesitation in saying that paragraph 3 oF, Schedule ITI cannot be read as confined 
to cases where the passport was obtained from goth December, 1955. We need 
only add that the presumption raised by paragraph 3 is that the passport-holders 
acquired the citizenship of the foreign country before the date of issue because it is 
the affirmation of an earlier state of affairs that is rendered crucial. 


& 

There was one further point urged by Mr. Nambiar, who appeared for the 
appellant in W.A. No. 46 of 1959, which could be conveniently dealt with here. 
The argument ran thus : Under section g (1) the Indian citizenship of an individual 
could be lost only when he acquired the citizenship of a foreign country by ‘ naturali- 
sation, registration or otherwise,’ and that for the purpose of ascertaining when such 
foreign citizenship had been acquired, recourse must necessarily be had to the law 
of the relevant foreign country. In the case on hand the relevant law would be the 
Pakistan Citizenship Act of 1951. An examination of its provisions discloses that 
the grant of a passport is not a mode by which such citizenship is acquired. Hence 
the provision in paragraph 3 of Schedule III which imports a presumption regarding 
an acquisition of foreign nationality by the obtaining of a passport of a foreign 
country is beyond the rule-making power. ' 


We consider that this argument is not sound and proceeds on fallacious 
reasoning. It is no doubt necessary that an individual should acquire a foreign 
citizenship or nationality before his citizenship could be terminated under section 9. 
This could be by ‘naturalisation, registration or otherwise.’ But the point still for 
consideration is whether or not the foreign country regards him as its citizen or 
national. 


The fallacy in the argument of the learned counsel consists in thinking that the 
rule has regard only to the obtaining of the passport, whereas what is crucial is the 
contents of the document and in particular the declaration by the Pakistani Official 
that the holder of the passport has been recognised by him as a Pakistan citizen. 
If according to the law of Pakistan a person is not entitled to apply for or obtain 
a passport unless he is a citizen of Pakistan under its Citizenship Act, and a declara- 
tion made to that effect by the individual has been accepted by the Pakistan autho- 
rities, we do not see any impropriety in the Government of India proceeding on 
the basis that the Pakistan authorities acted properly in accordance with the re- 
aie of their law. There certainly cannot be an enquiry contemplated in 

is country, after notice to the Pakistan Authorities, for determining whether their 
decision to accept an individual as a citizen of Pakistan was or was not correct. In 
addition the normal presumption in favour of the regularity of official acts would 
appear to support the view that this Government could properly act on the basis 
t the authorities in the foreign State have correctly Pa E and applied their 
law to the facts and circumstances of the case. 


Besides this, the facts in Writ Appeal No. 46 of 1959 in which Mr. Nambiar 
appeared were as follows: The appellant was born in Quetta in 1913. It was 
stated that he had come to Madras in 1932 and had stayed here since then. On Ist 
April, 1953, he applied to the Pakistan High Commissioner at New Delhi and 
obtained a passport from that authority. Section 3 of the Pakistan Citizenship 
Act, 1951, enacts : 

** At the commencement of this Act (13th April, 1951) every person shall be deemed to be a 
citizen of Pakistan— 


(a) who or any of whose parents or grand parents was born in the territory now included in 
Pakistan and who after the fourteenth day of August, 1947, has not been permanently resident in any 
country outside Pakistan............ % 


Having been born in Pakistan territory Quetta the only question was whether 
his residence at Madras from 14th August, 1947, was permanent or not. ‘That 
obviously was dependent upon his intention and if he declared to the Pakistan 
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authorities that his residence in Madras was temporary, there was nothing to prevent 
his having been a citizen of Pakistan from 13th April, 1951. It was entirely for 
him to make a declaration on the topic and if the Pakistan authorities accepted that 
declaration and acted upon that basis we do not see how it could be contended 
that he was not a citizen of Pakistan or had not acquired Pakistan Citizenship. It 
is, therefore, additional reason why the contention raised by Mr. Nambiar is 
further untenable in the case of the appellant in W.A. No. 46 of 1959. 


We shall how take up for consideration the point raised by Mr. Venkata- 
subramania Iyer based on the provisions of the Foreigners’ Act, under which the 
direction to the Petitioner to remove himself from India has been passed. Learned 
counsel submitted that assuming that section 9 of the, Citizenship Act as well as the 
Rules including paragraph 3 of Schedule III were intra vires and valid, still the Peti- 
tioner cannot be directed to remove himself from India under the Foreigners’ Act 
and prosecuted for non-compliance with that direction, because the Petitioner was 
not a ‘foreigner ’ within the meaning of the Foreigners’ Act, 1946. The steps in 
the reaséning on which the contention was urged were briefly these : The Petitioner 
entered India with a Pakistan Passport on 28th October, 1955. On that date the 
petitioner was not a foreigner because section 2 (a) of the Foreigners’ Act, 1946, 
as it then stood defined a ‘ Foreigner’ as a person who, 

i) “isnota natural born British subject as defined in sub-sections (1) and (2) of section I 
of the British Nationahty and Status of Aliens Act, 1914, or 
(ii) has not been granted a certificate of naturalisation as a British subject under any law for 
the time being in force in India ; or 
(iii) is not a citizen of India.” 


No doubt this definition was amended by Act XI of 1957 which came into force 
on Igth January, 1957, by which the expression ‘ Foreigner’ was defined to mean 
“ A person who was not a citizen of India ” omitting categories (i) and (ii); but 
this amendment effected in 1957 was not retrospective in its operation. Sub-section 
(1) of section 1 of the British Nationality and Status of Aliens Act, 1914, enacted that 
the following persons shall be deemed natural born British subjects, namely, (a) 
any person born within His Majesty’s dominions ; and owing allegiance. The 
ee having been born in India fell within this definition of natural born 


` 


ritish subject and was therefore, not ‘a foreigner’ when he entered India. 


The next step in his argument was based upon the decision of a Division Bench 
of the Bombay High Court in State v. Mahomed Khant. In that case a person who 
was a natural born British subject entered India on a Pakistan passport and visa 
valid for three months on 12th July, 1956. When he failed to leave India after 
the expiry of three months, he was prosecuted for contravention of Rule 7 of the 
Foreigners’ Order, 1948, which enacts: 

“ Every foreigner who enters India on the authority of a visa issued in pursuance of the Indian 
Passport Act, 1920 (XRT of 1920) shall obtain from the Registration Officer having jurisdiction, 
‘ cither at the p at which the said foreigner enters India or if he has entered India otherwise than 
on the authority of a transit visa or as a tourist as defined in the Registration of Foreigners Rules 
1939, at the place at which he resides in India’ a permit indicating the period during which he is 
authorised to remain in India and shall, unless the period indicated in the permit is extended by the 
Central Government, depart from India before the expiry of the said period and at the time of 
foreigners’ departure from India the permit shall be surrendered by him to the Registration Officer 
having jurisdiction at the place from which he departs ”. 

Section 13 of the Foreigners Act made ‘contravention of the provisions of the 
Act or any order made thereunder’ an offence. The period for which the permit 
enabled him to stay in India expired, and thereafter the District Superintendent of 
Police issued a notice to him requiring that he should quit India within a month 
from the date of the receipt of the notice. As the individual did not leave India in spite 
of the notice, he was prosecuted for a breach of Rule 7 of the Foreigners Order, 
1948, read with section 13 of the Foreigner’s Act which was made punishable under 
section 14. The Magistrate acquitted him, and thereafter the State filed an appeal 
Ree 
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against the order of acquittal. The learned Judges held that, as the respondent was 
not a ‘foreigner’ on the date when he entered India, he was not obliged to comply 
with the provisions of paragraph 7 of the Foreigners’? Order, 1948, and that not 
being ‘a foreigner’ he had not committed any offence under section 13. Mr. 
Venkatasubramania Iyer relied on this decision and urged that the Petitioner 
was not ‘a foreigner’ when he entered India, and therefore he could not be dealt with 
under the Foreigner’s Act. The learned Advocate-General submited two answers 
to this contention. The first was that the direction to the Petitioneg to leave India 
was one which was made under section 3 of the Foreigners’ Act under which the 
Central Government might give directions generally with respect to all foreigners 
or with respect to a particular foreigner, and in this case there were individual orders 
passed against persons involved in the several proceedings before us with respect to 
their presence or continued presence in India. For the purpose of enabling the 
Government to pass an order under section 3 the only question was not the status 
of the individual when he entered India, but whether he was or was not a foreigner 
within section 2 (a) on the date when the order was passed or the direction issued. - 
The decision before the learned Judges of the Bombay High Court was concerned 
with the interpretation of paragraph 7 of the Foreigners Order, which does not really 
bear upon the construction of section 3 of the Foreigners’ Act. Even if the decision 
of the Bombay High Court were correct, which he disputed, the Petitioners cannot 
derive any advantage, unless they were citizens of India on the date of the order, 
since section 2 (a) had been amended to remove from the category of non-foreigners, 
British subjects within the British Nationality and Status of Aliens Act, 1914. This 
argument of the learned Advocate-General appears to be sound and we accept it. 
If the Petitioner was not a citizen of India by reason of his acquisition of Pakistan 
nationality he was ‘a foreigner’ within section 2 (a) of the Foreigners’ Act, 1946, on 
the date when the impugned orders were served on him, and consequently the 
direction issued to him under section 3 of the Act would therefore be valid. The 
second submission of the learned Advocate-General was that the correctness of the 
decision of the Bombay High Court might be open to consideration, because of the 
fact that the respondent in that case entered India not in his character as a citizen 
of India but by virtue of his status as a citizen of Pakistan. In view, however, of 
the conclusion we have reached that the validity of the direction to the Petitioner 
under section 3 of the Foreigners’ Act cannot be successfully challenged, it is 
unnecessary for us to embark upon any enquiry to deal with this second submis- 
sion. ` 


To appreciate the last of the points urged by Mr. Nambiar, it is necessary to 
set out certain matters which have been put forward by his client. As they are 
indeed common to W. P. No. 795 of 1958 and W. A. No. 97 of 1959 we might as 
well narrate the facts of each before entering on this discussion. 


Writ Appeal No. 46 of 1959 : This is an appeal from the judgment of Balakrishna 
Ayyar, J., in Writ Petition No. 462 of 1958. We have referred to the fact that the 
appellant having been born in Quetta came over to Madras in 1932, and while 
remaining in India made an application to the High Commissioner for Pakistan in 
New Delhi and obtained a passport from that authority on 1st April, 1953. By an 
order dated 17th July, 1957 of the Commissioner of Police, Madras, passed on instruc- 
tions from the Government of India he was directed to leave India within a month from 
the date of its receipt. Thereafter he applied on 19th August, 1957, to the Collector 
for registration as an Indian citizen under section 5 (1) of the Citizenship Act and 
made an application to the Central Government invoking its jurisdiction under 
section 9 (2) of the Act and Rule go of the Citizenship Rules. His application was 
rejected by the Central Government on 28th May, 1958. He thereupon filed W.P. 
No. 462 of 1958 for setting aside the order directing him to leave India. An allega- 
tion was inde: that, the application for passport made by him in the beginning 
of 1953, was really not voluntary, but because of the pressure of the local Police 
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authorities, who threatened him with action, unless he obtained such a passport. 
This allegation has been denied, and the main complaint voiced in the Writ Peti- 
tion was that the Central Government held no enquiry into this allegation and 
afforded him no opportunity to prove it. The legal ground put forward however 
was that the rules of evidence promulgated in Schedule III of the Citizenship Act 
were arbitrary, pand ulira vires and so void, support for this being sought in ‘the 
ae of the High Court of Andhra Pradesh in Mohamed Khan v. State of Andhra 
T ; 


The Writ Petition came on before Balakrishna Ayyar, J., and the learned Judge 
following the decisions of this Court in W. P. No. 260 of 1956, rejecting the 
contention regarding the invalidity of paragraph 3 of Schedule III of the Rules, 
dismissed .the Petition. Hence this appeal. 


Writ Petition No. 795 of 1958 : The Petitioner Umar Khan was born in Quetta 
in 1920. He states he came to India in 1935 and while staying in Andhra State 
applied for and obtained from the High Commissioner for Pakistan at New Delhi 
a passport on 28th April, 1954. Thereafter he went over to Pakistan on 21st April, 
1955, on an exist endorsement granted by the Government of Andhra. Reaching 
Karachi and after obtaining a visa on 6th April, 1955 from the Indian Visa Officer 
at that place on 27th April, 1955, he re-entered India on 4th May, 1955. He 
proceeded to Tanjore in this State, and applied for extension of the visa and this 
was granted and under it he could stay in India till 4th May, 1956. He did not 
however leave the country and on zith June, 1958 applied to the Collector of 
Tanjore for Registration as an Indian citizen under section 5 (1) of the Citizenship 
Act, which was rejected. The Collector issued a notice to him on 15th August, 1958 
under section 3 of the Foreigner’s Act directing him to leave India within a month 
of its receipt and as this was dated 17th September, 1958, he had to obey it by 17th 
October, 1958. Meanwhile the Petitioner moved this Court for the issue of a writ 
of prohibition challenging the validity of paragraph 3 of Schedule III of the Citizen- 
ship Rules, 1956, and obtained a rule nisi. An allegation similar to the one made 
by the appellant in W. A. No. 46 of 1959 is made by the Petitioner, that the Police 
Officials at Kurnool—where the Petitioner was living in 1954, compelled him to 
obtain a passport—which is similarly denied by the respondent. 


Writ Appeal No. 97 of 1959.—The last matter before us, W. A. No. 97 of 1959, 
is an appeal against the judgment of Ramaswami, J., in W. P. No. 627 of 1957, 
which the learned Judge dismissed in admission. The appellant was like the others 
involved in this group born in Quetta in 1912. He states that he has been in India 
since 1924, and in Madras since 1937. While so, he obtained a passport from the 
High Commissioner for Pakistan in India on 7th September, 1953. There is a 
similar allegation that the passport was obtained—not with a view to deprive him- 
self of Indian citizenship—but because of the pressure of the Police. He obtained 
a visa in 1955, and made an application for registration as an Indian citizen under 
section 5 (1), which was rejected. An order was passed by the Commissioner of 
Police, Madras, on 14th August,, 1957, and thereafter he filed the Writ Petition 
raising the same grounds as the others, viz., the invalidity of paragraph 3 of Schedule 
Ill. Ramaswami, J., dismissed the petition on the ground that the issue of a writ 
of prohibition which was the relief sought was not open to the petitioner, whatever 
other remedies were open. It is from this judgment that this Writ Appeal has been 
preferred. 


Before entering on the points urged by Mr. Nambiar—which as would have 
been seen are common to these three proceedings—we desire to state that we should 
not be taken to endorse the view of Ramaswami, J. (in W.P. No. 627 of 1957 against 
which W.A. No. 97 of 1959 has been filed), that even if the contentions urged in the 
petition regarding the invalidity of the Rules were made out, the individual directed 








I. (1957) 2 Au. W.R. 527 : ALR. 1957 A.P. r047. . 


14 Tae MabRAs LAW jouURNAL REPORTS. [1980 


by the notice to remove himself from India could not invoke the jurisdiction of this 
Court under Article 226 of the Constitution, or that in particular a Writ of Prohi- 
bition would not be an-appropriate relief. 


Mr. Nambiar pointed out that his client had obtained the passport not while 
in Pakistan, but during the course of his residence in this country, and that this 
ought to make a difference. In our opinion, there is no substance in this objection. 
In this connection it is sufficient to draw attention to the contrgst between the 
language employed in section 13 of the British Nationality and Status of Aliens Act, 
1914 (carrying in this respect the provisions contained in section 6 of the Naturali- 
sation Act, 1870) and section g (1) of the Indian Citizenship Act. The former 
runs :— 

“ A British subject who when tn any forsen State and not under disability, Py obiainog a certifi- 
cate of naturalisation............ shall thenceforth be deemed to have ceased to be a British subject.” 
The words we have italicised do not appear in the Indian enactment. In this 
respect, the Indian Act has been modelled on the American Statutory provision 
—section 461 of the U.S.A. Nationality Act, 1940—under which the place where 
the naturalisation takes place is rendered immaterial. 


Considerable stress was laid by learned counsel on the fact that his client had 
not any education and that when he was informed by the Police that if he desired 
to continue his stay in India, it would be necessary for him to obtain a passport, he 
proceeded to Delhi and obtained such a document, and that in these circumstances 
he was entitled to plead in the alternative (a) that his naturalisation was not 
‘ voluntary ’ within section g (1) or (b) that not having the intention to renounce 
his Indian citizenship he could claim to be a citizen of India, and that in any event 
the order treating him as a foreigner and directing him to leave India without 
giving him an opportunity to prove these facts vitiated it. We need hardly mention 
that if this argument were sound it would equally apply to the persons involved in 
the other two proceedings. 


We shall premise the discussion by stating that the allegations regarding the 
conduct of the Police have been denied, but we shall proceed on the footing that 
they have been made out. We have already had occasion to point out that the 
expression ‘voluntary’ in section g (1) has been used as contra-distinguished from 
a foreign nationality resulting from the operation of the compulsive laws of the 
foreign State, and not dependent on the explicit consent of the individual concerned 
and termed in Public International law ‘compulsory ’, ‘involuntary’ or ‘ collec- 
tive’ naturalisation. That apart an inference drawn that an individual has acquired 
the nationality of a foreign State when he has by a solemn declaration asserted and 
affirmed that he is a national of that foreign State—which under the law is 
undoubtedly a matter entirely within his volition and that declaration has been 
accepted, and acted upon by the accredited authorities of that State, cannot be said 
to transgress the rule requiring expatriation to be ‘voluntary’. It is in this 
‘connection that it is necessary to stress the fact that the appellant (and the others) 
were born in Pakistan, and he would be a citizen of Pakistan if his residence in India 
since 14th August, 1947 was not intended by him to be permanent. For section 
3 (a) of the Pakistan Citizenship Act, 1951, enacts :— 

“t Section 3.—At the commencement of this Act (viz, 13th April, 1951 erson shall 
deemed to tes citizen of Pakistan— ( SEES FS) SUP S 


_ (a) who or any of whose parents........ was born in the territory now included in Pakistan, 
and who after the fourteenth day of August, 1947, has not been permanently resident in any country 
outside Pakistan ; or.....” 


Looked at from the point of view of India, the position would be the same. 
He would be a citizen of India under Article 5 (c) of the Constitution, only if he 
had ‘ his domicile ° in the territory of India at the commencement ofthe Constitution 
—and domicile would be matter involving inter alia the intention of the party to 
reside permanently in this country. . 
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The fact that the appellant made the declaration on the basis, of which the 
passport was obtained is not in dispute, and the allegations made by him do not 
extend to saying that he was forced to make any false declaration. The only 
material factor which emerges from the allegations made is that the appellant not 
being educated, did not realise that by declaring his allegiance towPakistan, and 
claiming Pakistan citizenship, he would be renouncing or rather denying his Indian 
citizenship and*was liable to be treated as a foreigner. As already pointed out, 
section g lays down an objective test and when the individual has brought himself 
within it, the law determines the legal consequences of the situation, independently 
of his intent or understanding. There was, therefore, nothing to enquire into and 
the failure to afford the appellant the opportunity that he desired, does not vitiate 
the order to remove himself from the country. 


The result is that the two Writ Petitions fail and are dismissed and the rules nisi 
discharged. The two Writ Appeals also fail and are dismissed. There will be no 
order as to costs in any of these. 


vs. ———— Writ Petitions and Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——Mr. JUSTICE ANANTANARAYANAN. 


Kalimuthu Servai and others .« Petitioners* 
v. 
‘Govindaswami Servai and another .. Respondents. 


Civil Procedure Code (V of 1908), section 115 and Order 33, rule 8—Leave to sue in forma pauperis— 
Revision at instance of party io dispiutte—Interference—Practice. 

The true principle in all cases of granting leave to sue in forma ris is that it is primarily for the 
‘State to challenge the correctness of such orders as it is the State which is mainly interested in the pay- 
-ment of the Court-fee. Hence the High Court will not normally interfere in revision against such 
orders at the instance of the parties to the dispute. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Kumbakonam, dated 28th 
November, 1959 and made in Original Petition No. 5 of 1959. 


K. S. Desikan and K. Raman, for Petitioners. 

M. Ramachandran, for Respondents. 

The Court delivered the following 

Jupament.—This proceeding in revision is directed against the order of the 
earned Subordinate Judge of Kumbakonam in O.P. No. 5 of 1959, permitting the 
petitioner in the Court below to sue in forma pauperis. 


The learned Subordinate Judge correctly stated that the short point for con- 
-sideration was whether the petitioner had the necessary means to pay the Court- 
‘fee due on the plaint. The oral evidence is within a very short compass. I see 
from the records that an objection was filed by the State, in which it was affirmed 
that the petitioner in the Court below owned certain properties and trees, which 
would have enabled him to pay the Court-fee. The learned Judge was apparently 
unwilling to act upon the evidence of the karnam of Arayapuram (R.W. 1) and of 
the karnam of Papanasam (R.W. 2) ,who spoke about the properties possessed by 
the petitioner in the Court below. It is not clear why precisely the learned Sub- 
-ordinate Judge came to the conclusion that the petitioner did not have the means 
to pay the Court-fee in this particular case. The learned Judge correctly states the 
law that the fact that the petitioner might attempt to raise credit or a loan by the 
alienation of items forming the subject-matter of the suit itself, is no criterion. But . 
ithe order does not make it clear whether the learned Judge was justified in holding 
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that the properties referred to by R.Ws. 1 and 2 in their testimony really comprised 
only the subject-matter of suit, or included other independent properties also. 


But, however this may be, the true principle in all such cases is that it is primarily 
for the State to challenge the correctness of such orders granting leave to sue in forma 
pauperis, as it is the State which is mainly interested in the payment of the full Court 
fee by persons who are able to do so. Reference may be made to Chinnamani Nadar 
v. Devagimbal Rajan}, the judgment of Ganapatia Pillai, J., briefly reported by 71 
Law Weekly (Short Notes). Hence I do not think that there is aĥy justification 
for interference in revision, and the revision petition is dismissed. Under the parti- 
cular circumstances, I direct that the parties shall bear their own costs. 

R.M. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—Mnr, P. V. RAJAMANNAR, Chief Justice anp Mr. Justice BASHEER. 


AHMED SAYEED. ° 
The Revenue Divisional Officer, Salem (Rent Controller) .. Appellant* 

v. ; 
D. Krishnamurthi and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section g3—Order allotting a house to 
Government servant al: in possession of a residence —If ph B A of requisition—Form of. 

Sub-section (3) of section 3 of the Madras Buildings (Lease and Rent Control) Act, 1949, does not 
state as to when and in what circumstances the State Government or the authorised officer would be 
justified in intimating to the landlord that a building is required for the purposes mentioned in that sec- 
tion. Hence barring cases of mala fides itis not open to a Court to say that an order of requisition under 
the section was not justified. There is nolimitation imposed under the Act that an order of requisition. 
of a building could be made for the occupation of a Government servant only if the concerned officer 
was not in possession of a house already. So long as a building is required bona fide for the occupation 
of a Government servant the authorised officer is justified in making a requisition and it is not the 
province of a Court to investigate or hold whether in any particular case the officer, was justified in. 


making the requisition. š 

A notice of requisition under the section should, however, expressly intimate to the landlord the 
purpose for which the building is required. Further sub-section aD of section 3 contemplates only 
one order requisitioning a building for any of the purposes mentioned therein and the authorised officer 
is not entitled to make a series of orders without any reference to the period of ten days specified. Where 
there is no effective or valid order passed within the period of ten days, no such order could be passed 
after the expiry of the period under section 3 (3) of the Act. 

Appeal under clause 1 5 of the Letters Patent against the Order of 
Rajagopalan, J., dated 17th December, 1956 and made in the exercise of the 
Special Jurisdiction of the High Court in Writ Petition No. 234 of 1956 presented 
under Article 226 of the Constitution of India to issue a writ in the nature of 
mandamus or other appropriate writ or other suitable directions or orders calling for 
the records relating to the orders contained in R.O.C. No. 14271/55-D, dated 24th 
September, 1955 and R.O.C. No. 14271/55-D, dated 21st February, 1956, passed 
by the rst respondent therein and directing the respondents to forbear from inter- 
fering with petitioner’s right to occupy house No. 17, Sahadevapuram Extension. ' 
Salem, pursuant to: those orders. 

The Additional Government Pleader, (M. M. Ismail), for Appellant. 

R. Ramamurthy, for Respondents. 

The Judgment of the Court was delivered by 

| Rajamannar, C.7.—This is an appeal against the Judgment of Rajagopalan, J., 
in W.P, No. 234 of 1956. That was a petition filed by the first respondent D. 
Krishnamurthi for the issue of a writ in the nature of a mandamus or other appropriate 
writ to direct the Revenue Divisional Officer, Salem, who is also the Rent Controller, 
and one Abu Bakar, District Employment Officer, Salem, to forbear from interfering- 
e a ee 
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with the petitioner‘s right to occupy his house, No. 17, Sahadevapuram Extension, 
Salem. The first respondent who will be referred to hereinafter as the respondent 
purchased the house on 27th May, 1954. On the date of the purchase the house 
was in the occupation of a tenant who continued to occupy it till he vacated the pre- 
mises on 13th September, 1955. The respondent gave the requisite notice of vacancy 
under section A? (a) of the Madras Buildings (Lease and Rent Control) Act, 1949 
(Madras Act of 1949) to the Rent Controller, Salem, on 14th September, 1955- 
The notice appears to have been received by the Rent Controller on the 16th 
September, 1955. The respondent also informed the Rent Controller that he 
required the house for his own occupation. On the 24th of September, 1955, the 
Rent Controller, Sear oon an order in and by which he rejected the res- 
pondent’s request to be allowed to occupy the building himself and allotted the build- 
ing to one G. S. Devasahayam, Commercial Tax Officer, Salem, for his residence. 
The respondent was directed to deliver possession of the building to allottee for his 
occupation forthwith. C. S. Devasahayam did not occupy the house. There appears. 
to have been a petition to the Government to set aside the order of the Rent 
Controller but that was dismissed eventually. But during the pendency of that 
petition before the Government there was stay of the order of the Rent Controller. 
On 17th February, 1956, the Rent Controller passed another order informing the 
respondent that the building had been allotted to S. A. Visvanathan, Personal 
Assistant to the Collector (Estates) for his residence. By that order he purported 
to cancel his prior order allotting the building to Devasahayam. Even Sri Visva- 
natham did not occupy the house. So on 17th February, 1956, the Rent Controller 
passed another order cancelling his order dated 17th February, 1956 and allotting 
the house to Sri Abu Baker, District Employment Officer. The respondent there- 
upon filed an application to this Court under Article 226 of the Constitution, out of 
which this appeal arises. It now transpires that even Sri Abu Baker did not occupy 
the house and up to this date the house has been in the possession of the owner,, 
namely, the respondent. 


The writ petition was disposed of by Rajagopalan, J. He held that the Ren 
Controller had no authority to exercise the statutory power vested in him to requi- 
sition the premises of an owner for the purpose of finding accommodation for an 
officer who was already in possession of a residential house as a tenant, whatever 
be the inconvenience. On this ground the learned Judge quashed the order of the 
Rent Controller. 


Another contention was raised before the learned Judge by the counsel on behalf” 
of the respondent that the order of the Rent Controller, dated 24th September, 1955, 
could not be deemed to be a valid order passed in exercise of the power under section 
3 (3) of the Rent Control Act. The order did not conform to the language of the 
enactment. The learned Judge was apparently inclined not to accept the conten- 
tion. He thought that it was not the mere form or the absence of any specific words 
that really determined the question of jurisdiction or the issue whether the power con- 
ferred by section 3 (3) of the Act was exercised properly. At the same time the 
learned Judge thought it necessary to point out that statutory authorities should 
conform even in form to the requirements of the statutory provisions under which 
they exercised powers. The Rent Controller, Salem, has filed the above appeal 
challenging the correctness of the view taken by Rajagopalan, J. The material 
provisions of the Rent Control Act (Madras Act XXV of 1949) are the following : 


e Section 3 (1) (a).—Every landlord shall, within seven days after the building becomes vacant 
by his ceasing to occupy it or by the termination of a tenancy or by release from requisition, give notice 
of the vacancy in writing to the officer authorised in that behalf by the State Government (hereinafter: 
in this section referred to as the authorised officer). Provided that this sub-section shall not apply to a 
building in respect of which the landlord has obtained an order for possession on any of the grounds 
specified in section 7, sub-section (3). 


ection ).—If within ten days of the receipt by the authorised officer of a notice under sub- 
aa (1) 2 AG (2) the State Government or the authorised officer does not intimate to 
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the landlord in writing that the building is required for the purposes of the State or Central 
Government or of any local authority or of any public institution under the control of any such 
Government or for the occupation of any officer of such Government, the landlord shall at 
liberty to let the building to any tenant or to occupy it himself.” 


“t Section CAC the building is required for any of the purposes or for occupation by any of the 
„officers, specified in sub-section (3) the landlord shall deliver possession of the building to the authorised 
officer and the State Government shall be deemed to be the tenant of the landlord, with retrospective 
-effect from the date on which the authorised officer received notice under sub-section (1) or sub-section 


(2) P e 


"There is nothing in sub-section (3) of section 3 of the Act which gives any indi“ 
cation as to when and in what circumstances the State Government or the authorised 
-officer would be justified in intimating to the landlord that the building is required 
for the purposes mentioned in that section. All that the State Government or 
the authorised officer has to do is to intimate that the building is required for the 
said purposes within ten days of the receipt by him of the notice under sub-section 
(1) or (2) of section 3 of the Act. In our opinion it is not open to this Court to hold 
in any case that the State Government or the authorised officer was not justified in 
intimating that a particular building is required for the purposes of the State or 
Central Government or of any local authority or of any public institution, or for the 
‘occupation of any officer of such Government. Of course, cases of mala fides will 
always be exceptions. If it is alleged and proved to the satisfaction of this Court 
that either the State Government or the authorised officer was actuated by malice 
and that the requisitioning of the building was mala fide, then this Court will certainly 
-quash the order of the Government or the authorised officer. Except in such cases 
we think it does not lie in the Ee of this Court to find out in each particular 
case whether or not the State Government or the authorised officer was justified in 
intimating to the landlord that the building was required for purposes specified 
in section 3 (3) of the Act. The learned Judge has imposed a limitation that the 
authorised officer cannot lawfully require a building for the occupation of any 
officer of the State or Central Government unless the particular officer to whom it 
was intended to allot the building was not in possession already of a residential house 
-as a tenant. 


The learned Judge went so far as to say that even if the house which was in 
temporary occupation of a Government officer was highly inconvenient to him or 
was unsuitable on any substantial ground even then the authorised officer cannot 
intimate to the landlord that the building was required for the occupation of such an 

officer. With respect we are unable to agree with the learned Judge. To give an 
instance, ifan officer high up in the hierarchy of Government officials and occupying 
a very important status and position has perforce been in occupation of a small 
house totally unsuitable to him and not in keeping with the position which he occupies 
in life desires to move into a more suitable house, it certainly cannot be said that the 
requisitioning under section 3 (3) of the Act would be improper or illegal. One 
.can understand the Court holding that if it is established that the house was required 
not for the occupation of any Government officer but for a private person who 
happens to be a firiend of the Rent Controller, that it is a mala fide exercise of the 
power df the authorised officer who requisitions the building. ‘The view taken by 
the learned Judge leads, in our opinion, to several anomalies. It is really that an 
- officer of the State Government or Central Government would be stranded without 
a roof over his head. Nevertheless the logical result of the learned Judge’s view 
is that unless the officer is more or less stranded without any accommodation he 
cannot be allotted any house by resort to section 3 (3) of the Act. Our attention 
was drawn to an earlier decision of the learned Judge in Premavatht Ammal v. State of 
Madras}. In that case the house was requisitioned under secton 3 (3) of the Act for 
the purpose of occupation of Deputy Director, Subsidiary Intelligence Bureau 
(Ministry of Home Affairs, Government of India), Madras, because the building 
which he was till then occupying was too costly for him in rent and he had accepted 
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it as a temporary measure for want of a more suitable building. The learned Judge. 
quashed the order of the authorised officer made under section 3 (3) of the Act 
because the officer in question wsa already in occupation of a house though the rent 
for the building was too high. The learned Judge observed thus : 


“ If at the time the Accommodation Controller received the notice of vacancy under section g (1) 
of the Act the Ggvernment servant for whom a house was required had no house allotted to him in 
which he could live as a tenant, the discretion exercised in favour of requisitioning could not have been 
challenged. In ghis case, however, Mr. Shetty had already been allotted a house but his complaint 
was that the rent for the building was too high . . . . Such a consideration to benefitofa 
Government officer to the extent of allotting a house cheaper than the one in which he was actually 
living at the time of the exercise of the powers under section 3 (3) of the Act, is in my opinion totally 
irrelevant ‘in the exercise of that statutory power ””. 


We are unable to agree with him. Ifthe house in question was bona fide required 
for the occupation of an officer of the State Government or the Central Government 
then this Court cannot go into the question whether in the opinion of this Court the 
authorised officer was justified in making the requisition. 


Though we do not take the same view on the construction of section 3 (3) of the 

Act nevertheless we think that the appeal should be dismissed for another reason. 

Section 3 (3) confers power on the State Government or the authorised officer to 

intimate to the landlord that a particular building is required for one of several 

urposes namely (1) purposes of the State or Central Government or (2) of any 

ocal authority or of any public institution under the control of any such Government 
or (3) for the occupation of any officer of such Government. 


The notice issued by the authorised officer under this provision should expressly 
intimate to the landlord for which purpose the building is required. So far as the 
occupation of any Government officer is concerned the notice may be in general 
terms, say, that the house in question was required for the occupation of State or 
Central Government officers. In this case there was no such order. Indeed, 
there is nothing in any of the orders of the Rent Controller intimating to the land- 
lord that the building was required for any of the purposes mentioned in section ‘3 (3 
of the Act. There is only an order allotting the house to a Government officer. 
We are prepared to share with Rajagopalan, J., his opinion that even if the words 
“ required for the occupation of any officer of the State Government ” were omitted 
but the purpose is clearly implicit there will be no such excess of jurisdiction as 
would justify interference by us under Article 226 of the Constitution. In the present. 
case there is, however, another special circumstance. The first order of the Rent 
Controller, dated 24th September, 1955, allotted the house to one Sri Devasahayam. 
Actually it has turned out that he did not avail himself of that. He did not choose 
to occupy it. The order of the Rent Controller could not, therefore, be imple- 
mented. The only order of the Rent Controllér made within ten days of the receipt 
by him of the notice given by the landlord under sub-section (1) of section 3 of the 
Act is the one, dated 24th September, 1955. Subsequent orders were beyond that 
date. Section 3 (3) does not contemplate a series of orders. It contemplates only 
one order, namely, that the building is required for any one of the | hl gees mentioned. 
therein, and not that without any reference to the period of ten days specified there- 
in the authorised officer can go on passing successive orders intimating to the land- 
lord from time to time that the house is being requisitioned for any one of the pur- 
poses mentioned in that sub-section. On the other hand it contemplates only one 
ae namely, that the building is required for anyone of the purposes mentioned 

erein. 


For this reason also we think that there has been no valid and effective order 
passed under section 3 (3) of the Act. We may add that the house ever since it fell 
vacant has been up-to-date in the occupation of the owner himself. The period of 
ten days mentioned in sub-section (3) of section 3 of the Act expired long ago and 
im our view the Government cannot now purport to exercise that power and require 
the building for any of the specified purposes mentioned therein. On this ground © 
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the appeal fails. The appeal is dismissed but in the circumstances of the case there 
will be no order as to costs, 


R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. JUSTICE BALAKRISHNA AYYAR AND MR. JUSTICE SUBRAHMANYAM. 
N. R. Narayanaswami Naidu . -o Respondents* 
v. 
Renuka Devi Ammal and others .. Appellant. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 9 and 12~-B—Execution of order 
of eziction emona? Oras s —Nature of —Finality of order—Suit to set aside summary order— 
ee hy A provisions of Civil Procedure Cods (V of 1908) to execution proceedings under 

nire a 


Though a Controller who passes an order of eviction under section 7 of the Madras Buildings 
e and Rent Control) Act, 1949, is not a civil Court, when once such an order is beforg a civil 

t in execution, the provisions of the Code of Civil Procedure relating to execution would apply 
to such proceedings in execution apt to the extent to which such procedure is modified by any 
express provisions of the Rent Control Act. 

Having regard to the limited object and scope of the orders under the Madras Buildings (Lease 
and Rent Control) Act, 1949, the Proviso to section g of the Act expressly bars an appeal under section 
47 of the Civil Procedure ode in matters relating to execution of such orders, But in regard to orders 

in proceeding under Order 21, rules 97 to 109 of the Code the procedure is not in any way 
modified and a suit to set aside a summary order in execution under the Act is maintainable under 
Order 21, rule 103 of the Code. 


Appeal against the decree of the Court of the Subordinate Judge, Madurai, in 
Original Suit No. 56 of 1955. 


K. S. Ramabadra Ayyar, for Appellant. 
T. R. Srinivasa Ayyangar, for 1st Respondent. 
The Judgment of the Court was delivered by 


Subrahmanyam, 7—The 1st defendant appeals from the judgment and decree, 


dated goth November, 1955, passed by the learned Subordinate Judge of Madurai 
in O.S. No. 56 of 1955. 


The rst defendant had mortgaged his house in favour of one Valliyappa Chettiar. 
He instituted O.S. No. 358 of 1949 on the file of the District Munsiff, Madurai Town, 
to enforce the mortgage. A decree for sale was passed in that suit. In execution of 
the decree, the property was sold in Court auction on 5th March, 1951. The plaintiff, 
‘who had been impleaded in that suit as puisne mortgagee purchased the property 
at the auction and duly obtained a sale certificate. She applied for delivery of the 
property in E.A. No. 194 of 1954. At that time a portion of the house was in the 
occupation of the appellant and the other portions were in the occupation of three 
tenants. The plaintiff’s witnesses say that the three tenants attorned to the plaintiff, 
that the rst defendant vacated the portion which was in his occupation, that the 
plaintiff leased that portion to one Rajathi Ammal and that canit possession of 
the house was thus delivered to the plaintiff through Court. Th rst defendant admits 
that the three tenants attorned to the plaintiff and that he attested the endorsement 
on the delivery warrant that the house had been delivered to the plaintiff through 
Court. In regard to the portion which was in his occupation at the time of the 
‘delivery, the 1st defendant says that Rajathi Ammal executed a lease deed in respect 
of that portion and that he attested that lease deed. Subsequently, the plaintiff 
‘was paying municipal taxes in respect of the property. Rajathi Ammal sent rent 
by money order for a few months to the plaintiff for the portion of the house covered 
by the lease-deed which had been executed by her. She failed thereafter to pa 
rent. The plaintiff filed M.B.P. No. 502 of 1954 before the Additional Rent Control- 








* Appeal No. 75 of 1956. (26th iver ste 1959- 


1I] NARAYANASWAMI 0, RENUKA DEVI (Subrahmanyam, F.). 319 


ler, Madurai, under the Madras Buildings (Lease and Rent Control) Act, 1949, 
(hereinafter referred to as the Act) for evicting her. The Additional Rent Controller 
passed an order under section 7 of the Act for eviction of Rajathi Ammal. 


The property was situate in the City of Madurai. Under section g of the Act, 
an application for execution of the order for eviction had to be made to the District 
Munsif, Madurai Town. The plaintiff applied in E.P. No. 775 of 1954 on the file 
of the District Munsif, Madurai Town, for delivery of the property in execution 
of the order wifich has been passed against Rajathi Ammal in M.B.P. No. 502 of 
1954 on the file of the Additional Rent Controller, Madurai. Delivery was ordered. 
When the plaintiff went to take possession, the appellant obstructed. The plaintiff 
filed E.A. No. 931 of 1954 under Order 21, rule 97, of the Civil Procedure Code 
(hereinafter referred to as the Code) for the removal of obstruction and for delivery: 
The District Munsif passed an order under Order 21, rule 98 of the Code directing 
that the plaintiff be put in possession of the property. The ist defendant preferred 
an application in revision (C.R.P. No. 31 of 1955) to the District Judge, Madurai, 
under sestion 12-B of the Act. The District Judge set aside the order passed by 
the District Munsif. Thereupon the plaintiff instituted under Order 21,.rule 103 
of the Code, the suit which has given rise to this appeal praying that the summary 
order bate by the District Judge in C.R.P. No. 31 of 1955 be set aside. The 
Subordinate Judge granted the plaintiff a decree setting aside the order passed by 
the District Judge in C.R.P. No. 31 of 1955 on his file. The 1st defendant appeals. ' 


The suit was instituted against the 1st defendant and his sons, defendants 2 
and 3. The suit has been dismissed as against defendants 2 and 3. The plaintiff 
has not appealed from the decree dismissing the suit against defendants 2 and 3. 


The 1st defendant pleaded that the plaintiff who had purchased the property 
in Court auction in O.S. No. 358 of 1959 had agreed to sell the property to the 1st 
defendant and that he was in possession in pursuance of that agreement. The 
learned Subordinate Judge found that the agreement pleaded by the 1st defendant 
was not true., At the hearing of the appa the appellant’s learned counsel said that 
he did not propose to argue that the learned Subordinate Judge’s finding on that 
point, was wrong. The learned Subordinate-Judge has given adequate reasons in 
support of the conclusion that the agreement pleaded by the rst defendant was 
not true. We see no reason to differ from the conclusion on that point. It follows 
that, provided the suit instituted by the plaintiff is maintamabie the rst defendant 
does not have, as regards the property ordered by the Additional Rent Controller 
in M.B.P. No. 502 of 1954 to be delivered to the plaintiff any title on the basis of 
which he could resist the plaintiff taking possession of the property through Court. 


The appellant’s learned counsel contends that the suit instituted by the plantiff 
to set aside the order passed by the District Judge in C.R.P. No. 31 of 1955 on his 
file is not maintainable. The argument is that the effect of sections 9, 12 (4) and 
12-B of the Act is to make the order of the District Judge final and not liable to be 
questioned in any Court of law by way of suit or-otherwise. ‘That argument makes 
it necessary for us to examine the scheme of the Actin relation to orders, appeals, 
revision and execution embedded in sections 7, 9, 12 and 12-B of the Act. 


Section 7 of the Act provides for applications for eviction being made and orders 
being passed either allowing or rejecting such applications. An order passed by 
the Controller either ordering eviction or rejecting the application under section 7 is 
subject to appeal under section 12. An order passed by the appellate authority under 
section 12 is subject to revision under section 12-B, The Controller who passes 
orders under section 7 is ordinarily not a civil Court. Section 12 authorises the State 
Government, to confer on such officers and authorities as they think fit the powers 
of appellate authorities for the purposes of the Act. The Government have consti- 
tuted, District Munsifs and Subordinate Judges appellate authorities under section 
12. Section 12-B provides for revision of orders passed by an appellate authority 
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under section 12. The authority exercising powers of revision under section 12-B 
in the district is the District Court. Section 12 (4) enacts: 

“The decision of the appellate authority, and subject te such decision, an order of the Controller 
shall be final and shall not be liable to be called in question in any Court of Law except as provided. 
in section 12-B”. 

Execution of orders of eviction passed by the Controller under section 7 where 
there has been no appeal, or by the appellate authority under section 12, or by the 
District Judge on revision under section 12-B, is provided for by sectgon 9 of the Act. 
Section g enacts 


“ Every order made under section7 . . . - and every order passed on appeal under section. 
12 or on revision under section 12-B be executed. . . . elsewhere (than in the City of Madras) 
by the District Munsif. . . . . . having original jurisdiction over the area in which the build- 
ing is situated. . . . . asifit were a decree by him ”. 

The question whether the vesting of jurisdiction in the District Munsif to 
execute an order of eviction renders the procedure prescribed by the Code in relation. 
to execution applicable to execution of the order of eviction was consjdered in 
Thangaswany Chettiar v. Bapoo Sahib*, The rule of law applicable to such a situation. 
enunciated by Viscount Haldane, L.C., in National Telephone Co., Lid. v. Postmaster- 
General? was quoted, namely : 

“When a question isstated to be referred to an established Court without more, it, in m 
opinia, imports that the ordinary incidents of the procedure of that Court are to attach, an 

„that any general right of appeal from its decision likewise attaches.” 
To the same effect was the observation of Varadachari, J., in Maruthamuthu v. 
Hindu Religious Endowment Board, Madras? : 

“ Once a matter comes before a regular Civil Court its further course will be governed by the 
provisions of the Code ”. 

The question whether execution under section g of the Act was governed by the 
provisions of the Code was thus answered in the judgment in Thangaswami Chettiar’s 
case} delivered by one of us on behalf of the Bench that decided that case : 

“Once exceution proceedings under this Act are placed in the hands of the ordinary Courts, 
the provisions of the Civil Procedure Code relating to that subject would apply mutatis mutandis and so- 
far as the nature of the machinery set up by Madras Act XV of 1946 and the previsions thereof 
permit.” 
Madras Act XV of 1946 was superseded by Madras Act XXV of 1949. The 
result is that, on an application for execution of an order of eviction passed by the 
Controller being presented to the concerned District Munsif, he has to execute the 
order as if it were a decree for possession passed by him. The procedure appli- 
cable is the procedure laid down in the Code in regard to execution of decrees for 


possession except to the extent to which such procedure is modified by express 
statement in the Act. l 


Orders passed in execution of a decree for possession are either orders passed 
under section 47 of the Code between the parties to the petition or their represen- 
tatives-in-interest, or orders passed under Order 21, rules 98, 99 or 101 of the Code. 
An order passed under section 47 is subject to appeal to the Court to which appeals 
ordinarily lie from the Court of the District Munsiff. Against orders passed under 
rules 98, 99 or 101, the aggrieved party has a right of suit under Order 21, rule 103. 
The Legislature considered that, in view of the very restricted scope of questions 
likely to arise in execution between the parties to the order for eviction or their 
representatives-in-interest, it was not necessary that orders passed as between the 
parties or their representatives should be subject to appeal under section 47 of the 


Code. The Legislature gave effect to that decision by enacting the following 
Proviso to section g of the Act: 


“Provided that an order passed in execution under this section shall not be subject to an appeal, 
but shall be subject to revision under section 12-B”. 


1. (1949) 2 M.L.J. 699. 3. (1937) 2 M.L.J. 175. g 
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Orders passed under rules 98, 99 and 101 of the Code might affect title to the 
property as between the holder of the order for eviction and third parties. In regard 
to such A E there would have to be a regular trial subject to the rights of appeal 
provided by the Civil Procedure Code. In regard to Tes orders, therefore, no 
modification of the procedure prescribed by the Code was made in section g of the 
Act. Hence, the general rule that orders passed in execution are governed by the 
provisions of the Code remains in operation in relation to orders passed under rules 
98, 99 and 1010f the Code. 


Section 12-B enacts that in the case of an authority empowered by section 9 
to execute an order for eviction and functioning in a district, the District Court 
concerned may exercise powers of revision. On its own language, section 12-B 
may appear to authorise the exercise of powers of revision by the District Judge in 
regard to all orders passed in execution of an order of eviction inclusive of orders 
passed under rules 98, 99 and 101 of the Code. But, in regard to execution, section 
12-B has to be read along with section 9. Section g provides for powers of revision 
being exercised in relation only to orders which would otherwise be subject to appeal 
under section 47 of the Code. Section 12-B has, on this matter, the effect only of 
designating the authority competent to exercise the powers of revision mentioned 
in the Proviso to section g of the Act. Section 12-B does not authorise the exercise 
of powers of revision by the District Judge in relation to orders which will not be 


subject to appeal, that is to say orders governed by rules 98, 99 and 101 of Order 21 
of the Code. 


In Madavi Amma v. Nallammal', Raghava Rao, J., said in relation to an order 
passed under Order 21, rule 98 of the Code, in the course of execution of an order for 
eviction, that the order passed under Order 21, rule 98 could be revised under 
section 12-B of the Act. Speaking with respect, there was no discussion of the point 
and the background furnished by section g to section 12-B of the Act was not consi- 
dered. On that point, that decision is hereby overruled. 


The order passed by the District Judge in C.R.P. No. 31 of 1955 was an order 
passed without jurisdiction. The plaintiff filed a suit under Order 21, rule 103, to 
set aside the order and at the same time filed a C.R.P. in this Court. The C.R.P. 
was ultimately not pressed because of the pendency of the suit and was dismissed. 
The appellant’s learned counsel contends that, because the C.R.P. filed by the plain- 
tiff in this Court was dismissed as not pressed, the order of the District Judge in 
C.R.P. No. 31 of 1955 has become final and that an order passed under section 12-B 
by the District Judge is not liable to be set aside by a suit under Order 21, rule 103. 
The appellant’s learned counsel’s argument is that, since, the Act is a self-contained 
piece of legislation in the matter of eviction of tenants, the only provision relating to 
execution is the provision made in section g and that all orders passed in execution 
should be deemed to be orders passed under section g to which the provisions of the 
Code would not be applicable. It is unnecessary to enter into any discussion of that 
argument because Thangaswami Chettiar v. Bapoo Sahib? lays down that the procedure 
applicable to the execution of orders of eviction is the procedure prescribed by the 
Code, subject only to such modifications as are, expressly made in the Act. In re- 
lation to orders passed in proceedings between the holder of the order of eviction 
and third parties, the Act does not modify the procedure prescribed by rules 97 to 
103 of Order 21 of the Code. Title of third parties could obviously not have been 
intended by the Legislature to be investigated and finally decided in an application 
made under section 9 and in an application for revision made under section 12-B 
of the Act. We hold that the suit instituted by the plaintiff under Order 21, rule 
103 was maintainable. 


The next point urged by the learned counsel for the appellant is that the suit 
was not cognizable by the Subordinate Judge. The plaintiff prayed that the order 
passed by the District Judge in C.R.P. No. 31 of 1955 be set aside and that the pro- 
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perty be delivered to the plaintiff. There could of course be no decree for delivery 
in this suit, The decree could only set aside the order passed in C.R.P. No. 31 of 
1955 and declare that the plaintiff was entitled to possession of the subject-matter 
of M.B.P. No. 502 of 1954. That precisely is the decree, which the learned Sub- 
ordinate Judge passed; That decree entitled the plaintiff to take delivery in exe- 
cution of the order of eviction, free of obstruction on the part of the first defendant. 
The subject-matter of the relief was valued in the plaint, for purposé of jurisdiction, 
at Rs. 8,000. The schedule of property appended to the plaint descgibed the entire 
house and not merely the portion that had been leased to Rajathi Ammal. Since 
the immovable property with respect to which relief was prayed, was only the portion 
that had been leased to Rajathi Ammal, the value given by the plaintiff should be 
deemed to be the value of that portion of the house notwithstanding that the entire 
house was described in the schedule appended to the plaint. No objection was taken 
in the lower Court that the subject-matter of the suit namely, the portion of the 
house that had been leased to Rajathi Ammal was less than Rs. 8,000 in value or 
that the suit was not cognizable by the Subordinate Judge. It is not open to the 
-appellant to state in appeal that the value of the subject-matter of the suit*was not 
Rs. 8,000. 


In the application which the plaintiff filed in the executing Court for removal 
of obstruction, the plaintiff said that the first defendant was a sub-tenant under 
Rajathi Ammal. The lower Court did not find that the first defendant was a sub- 
tenant of Rajathi Ammal. The lower Court considered the question of title and 
said that, since the plaintiff was the owner of the property and since the alleged 
agreement for reconveyance was not true, the plaintiff was entitled to 
possession. The appellant’s learned counsel contends that the only question which 
was open for investigation by the lower Court in the suit filed to set aside the order 
passed in execution proceedings was the question whether the appellant was a sub- 
tenant of Rajathi Ammal and that the lower Court could not consider any other 
question relating to the plaintiff’s title. We are unable to agree. 


A suit under Order 21, rule 103 is not in the nature of an appeal from an order 
-passed under rules 98, g9 or 101 of the Code. Rules 98 to 102 are intended merely 
to ensure that, in execution of a decree for possession obtained against A, B who is 
in possession is not dispossessed. If B is in possession of the property on the date 
-of the decree claiming in good faith to be in possession on his own account, B will 
be entitled to retain such possession as against every person other than the true owner. 
Therefore so long as B does not claim title through A, B would be entitled to retain 
possession as against D, the holder of the decree against A. In sucha case, if B is 
dispossessed in execution of the decree, he should be restored to possession pending 
determination of D’s title as against B. For the same reason, if B was present at 
the spot at the time delivery is sought to be effected in execution of the decree for 
‘possession, B would be entitled to obstruct delivery. Such obstruction should be 
maintained pending determination of title. But, where B’s obstruction is wanton 
and is made without just cause, he should be dispossessed in execution of the decree 
and any claim that he may still make to be entitled to possession should be made 
by him in a suit instituted by him; These are the principles that rules 98 to 102 
-of Order 21 embody. In a suit instituted under Order 21, rule 103, by the decree- 
holder who does not obtain possession, or by the person in possession who is dispossessed 
the questions that are tried are questions of title to possession. The argument that 
the question which the Court trying a suit under Order 21, rule 103, should determine 
are limited to the questions which were raised during the enquiry held under rules 
-98 to ror is plainly untenable. 


It is at the same time true that a person, D finding B in possession of property 
to which D Jays claim cannot obtain a collusive order of eviction under the Act as 
if A was D’s tenant, and then use that order for the purpose of obtaining a warrant 
for delivery and, when delivery is resisted for instituting a suit under Order 21, rule 
103. A collusive decree or order is void as against every person who is not a party 

> to thedecree or order. Therefore, in this case, if the order of eviction obtained by 
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the plaintiff against Rajathi Ammal was obtained by collusion, that order cannot, 
by utilisation of the machinery provided by rules 97 to 99 of Order 21 of the Code, 
be made the basis of a suit under Order 21, rule 103. The learned District Judge 
in his order in C.R.P. No. 31 of 1955 said that the plaintiff and Rajathi Ammal had 
colluded for the purpose of securing an order of eviction. We consider that 
-observation groundless. Rajathi had executed a lease deed in favour of the plain- 
tiff. The appelfant had attested the lease deed. Rajathi Ammal had thereafter 
sent rent by maqney order to the plaintiff. The tenant whose eviction the plaintiff 
could seek under the Act was Rajathi Ammal. The application made by him under 
the Act for eviction and the order passed by the Rent Controller cannot, in any 
sense, be regarded as due to or as the result of collusion. 

We find that, in this suit instituted by the plaintiff in the lower Court under 
Order 21, rule 103 of the Code, the lower Court was competent and indeed bound 
to hear and decide all the questions of title that were raised. 


The last point urged by the appellant’s learned counsel was that, in the decree 
passed by the learned Subordinate Judge, he should have set aside the s 
-order passed by the District Judge in C.R.P. No. 31 of 1955 on his file to the extent 
only of a third share in the property. The argument is that the property belonged 
to the appellant and his sons and that, since the suit was dismissed as against the 
:sons, the summary order should have been set set aside in regard only to a third 
share. - The order passed by the learned District Judge states that the appellant 
obstructed delivery. The Subordinate Judge says in his judgment that the appellant 
obstructed delivery claiming to be in possession in pursuance of an agreement for 
reconveyance. e Subordinate Judge finds that the alleged agreement is not 
true. It follows that the obstruction was made without just cause. At the 
proceedings before the District Judge, the appellant’s sons were not parties. The 
summary order had to be set aside as regards only the persons who were parties to 
it. The Subordinate Judge who found that the property belonged to the plaintiff 
and that the appellant’s obstruction was without justification had necessarily to pass 
a decree setting aside the summary order as a whole as between the persons who were 
parties to the summary order and could not set aside the summary order as regards 
-only a part of it. His decree, on that point, is correct. 
The appeal is dismissed with costs, subject to the formal alteration in clause 2 
-of the decree of the lower Court that the words “ the Additional Rent Controller ” 
be substituted for the words “The District Munsif’s Gourt ”. 


R.M. —_——_. Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. JUSTICE ANANTANARAYANAN. 
“Munuswami Naidu and others .. Pettitoners* 
v. 
Kanniah Naidu .. Respondent. 
Provincial Small Cause Courts Act (IX of 1887), section 25—Powers of revision under—Scope of. 


It is no doubt true that the powers of revision conferred under section 25 of the Provincial Small 
‘Cause Courts Act,!1887, are wider than the powers under section 115 of the Code of Civil Procedure. 
But it certainly is not equivalent to an appellate power and even if the High Court is of the view that 
a particular conclusion upon facts could well have been different it would not be a ground for the 
-exercise of the revisional jurisdiction. 


Petitions under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif of Thiruvallur, dated 17th November, 
1959 and passed respectively is S.C.S. Nos. 460, 360, 329 and 328 of 1959. 


S. Vaidyanathan and R. D. Indrasanan, for Petitioners. 
Respondent not represented. 


* G.R.P. Nos. 411 to 414 of 1960. (a6th ag Meee -- 
Chai 2 


324 THE MADRAS LAW- JOURNAL REPORTS, [1960 


The Court delivered the following 


Jupcment.—These Civil Revision Petitions have been instituted under sec- 
tion 25 of the Provincial Small Cause Courts Act (IX of 1887) against the judgment 
and decrees of the learned, District Munsif of Tiruvallur in four simple small cause 
suits before him upon the foot of certain promissory notes. All suits were 
dismissed by the learned District Munsif by means of a common judgment in which. 
he held, upon the merits of evidence, that the suit promissory notes were not sup- 
ported by consideration, that no cash was paid for them upon the @ccasion of their 
execution, and that, on the contrary, there was truth in the defence to these suits that 
they were executed, more or less as a kind of collateral security, in a transaction. 
between the defendants and one Gangadhara Naidu. 


Learned counsel for the revision-petitioners urges that there is a statutory pre- 
sumption under section 118 of the Negotiable Instruments Act that such documents 
were supported. by consideration, and that the presumption is strengthened in the 
present case because the documents ex facie purport to be executed for cash con- 
sideration. Learned counsel urges that the failure to keep the presumption in 
mind, in the discussion of facts and probabilities by' the Court below hos affected the: 
perspective of approach, and vitiated the decision. I have carefully considered this 
matter and I am unable to agree, for the important ground that, upon the facts, there 
was material justifying the inference of the Court below that the suit promissory notes 
were not executed for cash consideration, as they purport to have been executed. 
It is not necessary for me to proceed into the particulars of evidence, but I would. 
like to remark here that the scribe who spoke to these transactions (P.W. 1) had him- 
self intimated in an earlier letter (Exhibit A-9) that the suit promissory notes were 
not supported by cash consideration, and further that they were executed at the 
instance of Gangadhara Naidu referred to in the defence. Under those circums- 
tances, the learned District Munsif came to the conclusion, after a discussion of the 
merits and probabilities, that the suit promissory notes were not supported by 
consideration and therefore that the suits did not lie. 


Learned counsel refers to the indisputable fact that section 25 of the Provincial 
Small Cause Courts Act (TX of 1887) is wider in its terms and scope than section 115 
of the Code of Civil Procedure. This is certainly so, and the language of section 25, 
of the Provincial Small Cause Courts Act prima facie may even justify an interference 
by this Court upon a question of fact, no less than upon a question of law. But I 
take it that the broad principle must be that this revisional power will not be used. 
by this Court as though it were an appellate power ; even if this Court is of the view 
that a particular conclusion upon facts could well have been different, that would 
ordinarily be no ground for the exercise of revisional jurisdiction. Otherwise, as- 
I pointed out, this section would, in practice, be invoked and worked as a section 
providing for regular first appeals. There is a decicion of the Nagpur High Court 
in Rajeshwar v. Dashrath1, to the effect that unless the conclusion of the Small Cause 
Court is such that no Judge acting judicially could arrive at it, interference by the 

igh Court would not be justified. I need not proceed to this extent, but I take 
it that something much more must be shown than the argument that the facts of the 
record would warrant a different conclusion. 


Accordingly, since I see no reason to admit these petitions in revision, they are: 
dismissed in limine. 


R.M. Petitions dismissed .. 





“ 


1. ALR. 1943 Nag. 117. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice ANANTANARAYANAN. 
Nazimbunnisa Bi and others .- Peñtioners* 
U. 
Syed Bashur Sahib .. Respondent. 
Madras Gultivating Tenants Protection Act (XXV of 1955) Rules framed under-—Rule 8—Scops of —Appli- 
.cability of the provisiots of Civil Procedure Code (V of 1908), to proceedings under the Act. 
The wording of Rule 8 of the Rules framed under the Madras Cultivating Tenants Protection 
Act, 1955, is deliberately wide and does not limit itself to specific provisions of the Civil Procedure 
Code being made applicable to proceedings under the Act. On the other hand under rule 8 (1) 
the Courts anstata under the Act are clothed with the to function like a civil Court and sub- 
rule (ii) of rule 8 makes the rules under Order g of the Civil Procedure Code specifically applicable. 
Hence where an application under the Act has been dismissed for default it should be set aside by due 


-application under Order g, rule g of the Code of Civil Procedure and if it is not done so a 
-second application on the same cause of action cannot be made to the Court under the Act. 


Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 and section 115 of Act V of 1908 praying the High Gourt to revise the Order 
of the Sub-Collector, Tirupattur, North Arcot, dated 8th August, 1959 and made 
in T. P. No. 14 of 1959. 

T. R. Ramachandran, for Petitioners. 

R. Tirumalalswami Naidu, for Respondent. 

The Court delivered the following 

‘_ Jupoment.—The point raised in this revision proceeding is an interesting one, 

cand, after careful consideration, I am inclined to the view that the order of the lower 
Court is correct. The facts are that the revision petitioners attempted to evict the 
cultivating tenant under the Madras Cultivating Tenants Protection Act (XXV of 
1955), upon two broad grounds (1) that the tenant denied the title of the landlords, 
and (2) that he was in arrears of rent, and hence liable to be evicted. The facts are 
that there was a previous petition upon the same averments taken on file as T. P. 
No. 5 of 1959, which was dismissed due to the default of appearance by the peti- 
tioners, who were in the position of plaintiffs. Without seeking to have this dismissal set 
aside under Order g, rule 9, Civil Procedure Code, the petitioners filed the pre- 
sent petition, and the learned Sub-Collector has held that this petition was barred 


under the principle of Order g9, rule 9, which applied to the procedure under the 
Madras Cultivating Tenants Protection Act. 


It is not in dispute before me that, originally, there were no such provision 
clothing the Revenue Court with power to make such ex parte orders or orders of 
dismissal for default of appearance, or with similar powers to have such orders set 
aside on cause being shown. ‘This was pointed out and affirmed by this Court in 
‘Chinnathirumalai v. Chelapattt. Subsequently, rule 8 of the rules framed under 
the Act was formulated in the following terms :— 

“8 (1). Every Court constituted under the Act shall have the powers exercisable by a Civil 
Court in the trial of suits ; 

(ii) The proceedings of the Court shall be summary and shall as far as possible be governed 
by the provisions of the Code of Civil Procedure, 1908, with regard to . . . . . . 


(f) the passing of ex parte orders setting them aside for good cause ; 

(g) ordering of dismissal for default of appearance and setting aside such orders for good cause.” 
The argument of the learned counsel for the revision petitioners is that the 
wording of this rule does not directly or by necessary implication, attract Order 9, 
rule g (1), Civil Procedure Code, or its principle. The learned counsel would rely 
upon the decision of Satyanarayana Rao, J., in Ayyalu Reddy v. Malla Reddy? but 
—— auaa IuaaiaauaasssssssssssssltusstÞs 


* C.R.P. No. 1633 of 1959. 18th April, 1960. 
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1. (1957) 1 M.L.J. 349. 2. (1948) 1 M.L.J. 381. 
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that decision is totally distinguishable, and actually, even the principles of that 
decision were different. That decision related to rules framed in Madras as rules 
104 and 105 of Order 21, Civil Procedure Code. The learned Judge pointed out 
that in framing these rules, a provision analogous to the one contained in Order 9, 
rule 9, Civil Procedure Code, was not framed, presumably advisedly, so that the 
bar of that rule did not apply to applications made in execution of a decree. 
The learned Judge further pointed out that it was a oe for consideration by the 
Rules Committee whether it would be proper to add such an analogous provision 
to the Rules, regarding execution. But until that was done, a decree-holder whose 
execution applications had been dismissed for default, was entitled with impunity 
to make any number of applications so long as they were in time. I think it is obvi- 
ous that the circumstances and the principle of this decision were totally different. 
Specific rules had been framed as part of Order 21, and a rule analogous to Order g 
rule 9, Civil Procedure Code, was not then framed as applicable to execution 
petitions. Further, the execution of a decree itself stands upon a different footing 
from a suit or petition in enforcement of rights under a law : a decree is executable 
until it is finally satisfied, subject to the bar of limitation. But apart from this, the 
wording of rule 8 set forth by me above is deliberately wide, and it does not limit 
to specific provisions of the Code of Civil Procedure. On the contrary, under rule 
8 (i) the Court is clothed with the power to function like a civil Court in the trial 
of suits. Under rule 8 (ii) (f) an d (é), the Court is again invested with-power to 
act under the provisions of the Civil Procedure Code relating to these two broad 
categories. It seems to me to be indisputable that the rules of Order g in general, 
and particularly, rules 2 to 14 in Order g, are concerned with (1) the passing of ex 
parte orders, (2) setting aside of such orders on due cause being shown (3) orders of 
dismissal for default of appearance, and (4) setting aside such orders for adequate 
cause. Considering the wide and inclusive language of rule 8 (ii), I do not see why 
-it should be construed that Order g, rule 9, alone is excluded from the scope of this 
amended rule. Consequently, I am of the view that the lower Court was not 
in error in coming to the conclusion that it was entitled to reject this second petition, 
for the reason that the first dismissal for default had not been set aside upon due 
application. 


There is a further ground raised, that the denial of title by the tenant is a con- 
tinuing cause of action, and not an identical cause of action as that upon which the 
prior application was based. It is unnecessary to go into this matter, since the 
learned, counsel for the revision petitioners (landlords) concedes that all that the 
landlords are anxious about is that their title should not be repudiated, and that the 
tenant should pay all arrears of rent due up to date. It is thus open to the revision 
petitioners to send a notice to the tenant for payment of arrears of rent upon an 
acknowledgment of the landlord’s title, and if that is repudiated, or if the renis are 
not so paid amounting to a repudiation by implication, the revision petitioners will 
certainly be at liberty to file a fresh proceeding upon the newly-accrued cause of 
action. Even such a notice may not be necessary, as learned counsel for the tenant 
states, that, even now, the title of the landlord is repudiated and not acknowledged. 
With these observations, this Civil Revision Petition is dismissed, ‘The parties will 
bear their own costs, 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
T. N. Chockalingam Chettiar .. Appellant* 
. ob. 
Chidambaram Pillai and others .. Respondents. 
s Civil Procedure Code (V of 1908), Order 47, rule 1—Revisw—‘‘For any other sufficient reasons” —Meaning 
While it is true that the expression ‘for any other sufficient reason’ in Order 47, rule 1, Civil 


Procedure Code, should be construed ejusdem generis with the other provisions of the rule laying down 
the limits of the exercise of the power of review, a too narrow interpretation of the words will not be 


- in accord with equitable principles. 


Appeal against the order of the Court of the Subordinate Judge of Pudukottai, 
dated. goth October, 1957 and made in A.S. No. 61 of 1955 preferred against the 
decree of the Court of the District Munsif of Pudukottai, dated 8th September, 1955 
and passwd in O.S. No. 129 of 1955. 


T. R. Ramachandran, for Petitioner. 
_WN. Srivatsamani, for Respondent. 
The; Court delivered the following 


Jupcment.—These are related Civil Miscellaneous Appeals from the revised. 
judgment of the learned Subordinate Judge of Pudukottai in A.S. No. 61 of 1955, 
and the order in I.A. No. 169 of 1956. In C.M.A. No. 353 of 1957, the appellant 
is the plaintiff in the Court below, and, broadly stated, the mach of appeal are 
identical with those in the related Civil Miscellaneous Appeal. In C.M.A. No. 94 
of 1958, the appellant is also the plaintiff. The relevant facts which are necessary 
for a disposal of the matter now before me, are as follows. 


A.S. No. 61 of 1955 was an appeal against the judgment of the District Munsif 
of Pudukottai granting a mortgage decree in favour of the plaintiff; but allowing 
certain reliefs to the defendants. In that suit, under Madras Act I of 1955, the 
question between the parties was whether the defendants were entitled to the benefits 
of that Act, and that was also the question which, was agitated before the learned 
Subordinate Judge in appeal. By this judgment, dated 29th February, 1956, the 
learned Judge originally held that the defendants were paying land revenue ex- 
ceeding Rs. 150 per annum, and that, therefore, they were disentitled to the benefits. 
of the Act. In consequence, he allowed the appeal with costs, and modified the 
preliminary decree by deleting the clause relating to payment in instalments, 
and also payment of costs to defendants by the plaintiff. I.A. No. 169 of 1956 was 
subsequently filed in the lower Court for a review of this judgment, on the main. 
ground that the Ae ar eam upon a certain admission or admissions as 
to matters of fact by the defendants, in the suit, particularly by the third defendant 
giving evidence as D.W.1. The petitioners in this Interlocutory Application 
pleaded that there were other facts which ought to be taken into consideration, and 
which came to light by enquiry on their part, which would be sufficient to show 
that this admission was erroneous, though made in good faith, and ought not to have 
been acted upon. It is upon this basis, that the review of the judgment was sought 
under sections 114 and 151 of the Code of Civil Procedure and Order 47, rule 1,. 
Civil Procedure Code. 

The learned Subordinate Judge went into this matter, and came to the con- 
clusion, with the merits of which I am not now concerned for reasons that I shalt. 
presently state, that these admissions were erroneous, and should not have been 
acted upon. He then properly addressed himself to the question whether he had. 
jurisdiction to review the judgment, within the scope of Order 47, rule 1, Civil Pro- 
cedure Code, particularly the words, “for any other sufficient reason ” occurring, 
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in that rule. He referred to. authority for, the ‘view that these words had to be 
construed ejusdem generis with the other categories of the rule laying down the limits 
of propriety, with regard to the exercise of the powers of review by a Court. But, 
even so, he thought that-a case had been established for the grant of a review, and 
in the regult, hé allowed the application and remanded the suit for fresh. hearing 
according to law. ` It is this i a which is now substantially canvgssed in ‘the’ Civil 
Miscellaneous Appeals: E tee: 

In view of the subsequent events, the subject-matter of controvérsy has now be- 
come largely academic. It is not in dispute before me that the time for payment of 
the decretal amount in instalments, which was available to the defendants under 
the provisions of Madras Act I of 1955 (even assuming that they were entitled to 
the benefits of this Act), has now expired, so that they are now liable to pay the de- 
.cretal amount immediately. It is equally not in dispute that a final decree has been 
made, following.the preliminary decree, determining and stating the liability. The 
‘only part;of the claim which will be affected by the provisions of Madras Act I of 
1955 will be the liability for costs as under that statute it is the plaintiff whe is to be 
held liable for cost, and not the agriculturist-defendant or defendants. I am not 
fully convinced that this was a case in which the exercise of power of review ‘by the 
lower Court was justified. It is obvious that, if parties are to be permittted to gather 
fresh facts and to allege them in order to affect or modify an earlier admission in the 
record of trial, and to obtain a review upon such basis, this may affect the principle 
-of finality of decision, and also leave the door open for abuses of ‘several kinds. 
But, on the contrary, it may be that, under the particular ciroumstances of this case, 
the learned Judge felt that the interests of justice required interference by way of 
review, and I agree that too narrow a construction upon the words, “or for any 
other sufficient cause ” in Order 47, rule 1, Civil Procedure Code, will not be in 
accord with equitable principles. But, in any event, since the matter has become 
largely academic owing to the efflux of time and the subsequent events that have 
transpired, I think that it will now be sufficient to determine the rights of parties as 
follows. - 


The appeal will be allowed, though I am not committing myself to a finding, 
-that powers of review ought not to be exercised in conceivable circumstances of this 
character, and the order of remand will be set aside. Further trial of the suit, 
I may add, has become largely unnecessary because of the final decree since’ 
passed; and the efflux of time. The final decree will stand confirmed; but with the 
modification that as regards costs, which is the only subject-matter in real 
controversy left at present, the parties will bear their own costs throughout. The 
-defendants will have four months’ time from the date of receipt of the records by 
the Court below, for payment of the balance of the decretal amount. The direction 
.as to costs will govern the Civil Miscellaneous Appeals also. 


R.M. si Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT :—MnkR. Justice ANANTANARAYANAN. 
Narasram Naraindas alias Purushotamdas .. Appellant* 
D. 
R. Venkataswami Naidu and others .. Respondents. 
Madras City Tenants’ Protection Act (III of 1922), sections g and 9——Tenant erecting superstructure in 


contravention of the specific prohibition in the lease—If entitled to the benefits of protection and compensation under 
the Act. 
Having regard to the policy and scheme of the Madras City Tenants’ Protection Act, the benefits 
conferred by sections 3 and g of the Act could be claimed even by a tenant who has put up a super- 
-structure on the land contrary to the terms of the contract of lease expressly prohibiting erection of 
any supersturcture on the demised land. 





* A.A.O. No. 246 of 1959. grd May, 1960. 
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Appeal against the order of the Court of the Subordinate Judge, Coimbatore, 
dated 27th July, 1959 and made in A.S. No. 10 of 1959 preferred against the Decree 
of the Court of the District Munsif, Coimbatore, dated 8th April, 1958 and passed 


in O.S. No. 116 of 1957. 


T. M. Krishnaswami Ayyar, V. Meenakshisundaram and T. V. Balakrishnan, for 
Appellant. ° 


S. Tyagaraja Ayyar, for Respondent. 
The Court delivered the following 


Jupement.—This Civil Miscellaneous Appeal involves a question of some degree 
of interest and importance, upon the application of sections 3 and g of the Madras 
City Tenants’ Protection Act to the facts of the case. The question, in brief, is 
whether a tenant who has admittedly contravened the terms of the lease which 
included a prohibition upon erecting a superstructure, is entitled to claim: compen- 
. sation fo» the building under section 3 and in consequence, to claim the statutory 
option under section g for purchase of the land. This particular point does not 
appear to have been decided by authority, so far, though, as I shall presently indicate 
there aʻe dicta in two Bench decisions of this Court in support of the interpretation 
that the tenant can so claim rights under the Act, notwithstanding the fact, that, 
technically speaking, he (the tenant) is a tort-feasor whom the landlord is entitled 
to restrain by a suitable injunction. The facts necessary for an appreciation of this 
question, and the single other related question involved in this appeal, are as follows. 


The appellant here is the plaintiff in the suit, and the appellant in the first 
Court, who sued for recovery of possession of leased property. Admittedly, the terms 
of the lease included a prohibition against the erection of any building thereon by 
the lessee. But notwithstanding this prohibition, the lessee put up a superstructure 
on the vacant site originally leased for the purposes of a fuel depot. While the suit 
was partly under trial, the provisions of the Madras City Tenants’ Protection Act 
were extended to this area (municipal town of Coimbatore) by a Government order, 
dated roth February, 1958. Taking advantage of this, the lessees filed I.A. No. 295 
of 1958 under section g of the Act contending that they had become entitled to pur- 
chase the site in question from the plaintiff (landlord). The case of the plaintiff 
(Appellant) was that this petition was incompetent, because the lessee has deli- 
berately infringed the terms of the lease. Another relevant fact was that the plaintiff 
(landlord) entered into an agreement to sell the site in question to one _Rangaswami 
Chettiar, as evidenced by Exhibit B-15, dated 28th August, 1956. The appellant 
further actually executed a sale-deed in favour of the wife of Rangaswami Chettiar, 
viz., Exhibit A-6, dated 17th December, 1957. The argument was that the provisions 
of the Madras City Tenants’ Protection Act could not apply, as it was an essential 
pre-requisite for the application of section 9 that the landlord should possess the 
title. A further argument was advanced that the Act itself was unconstitutional, 
as offending Article 19 (1) (f) and Article 31 of the Constitution of India, 


I shall deal very briefly with the subsidiary questions raised, before taking 
up for discussion the main ground which, as I indicated earlier, is an undecided 
matter of some degree of interest and importance. As regards the question of consti- 
tutrional validity, it is really not necessary to go into this, in view of the Bench 
decision of the learned Chief Justice and Ganapatia Pillai, J., in Vajrapuri v. N.T. C. 
Talkie Lid.t It has been held by the learned Judges in this decision that the Madras 
City Tenants’ Protection Act (Act IIT of 1922) (as amended by Act XIX of 1955); 
and particularly sections 3 and g thereof, did not infringe Article 31 or Article 19 
() (f) of the Constitution of India, With regard to the other subsidiary ground, 

am in enture agreement with the lower appellate Court that all that is necessary 
is a clarification in this respect, and that the ground is really no bar to the appli- 
cation,of the tenants for the recognition by the Court of their option to purchase the 
a ~ 
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land under section g: For, apart from the fact that the transaction of sale in the 
present case was pendente lite, the truth appears to be that no title was conveyed in . 
favour of the third party, by the time the tenants acquired rights under the Madras 
City Tenants’ Protection Act by virtue of the extension of the Act to Coimbatore 
municipal area. For, it is not in dispute that the sale-deed Exhibit A-6 was not 
registered, and that, until it is so registered, no title passes to the vendee. The 
vendee is not a party to the present action, and is not bound by any decision herein. 
The possible conflict of title between the vendee under the allegtd sale, and the 
tenant who may obtain title by virtue of the present order of Court under section 9, 
cannot be resolved within the compass of this suit. It will necessarily have to be 
relegated to some other action, and the parties must be left to work out their reme- 
dies. Itis true, as contended by Sri T. M.Krishnaswami Iyer, for the appellant, 
that there seems to be nothing in the scheme of the Act to prevent a landlord from 
conveying a valid title in the property to another, in anticipation of the application 
of the Act to a particular area. We are not really further concerned with this 
matter, and I express no opinion upon the rival claims to title between thesintending 
purchaser who can put forward an agreement to sell in his favour, followed by a 
sale deed so far unregistered, and the tenant claiming from the original landlord, 
in pursuance of the order under section 9- 


We may now proceed to discuss the substantial ground upen which the appeal 
has been argued. 


‘It must be conceded that this ground was not placed in proper perspective 
in the first appellate Court. In that Court, the ground seems to have been expressed. 
in the following form ; since the tenant admittedly infringed the term of the lease 
which prohibited building, the argument was that he was not such a tenant as is 
contemplated by the Preamble of the Act, which runs as follows :— 

“ Whereas it is necessary to give protection to tenants who have constructed buildings on others’ 

lands in the hope that they would not be evicted so long as they pay a fair rent for the land it is hereby 
enacted as follows.” 
The learned Subordinate Judge in appeal rightly negatived this contention 
based upon this argument founded upon the Preamble. He pointed out that a 
similar argumént had been advanced in Kannammal v. Kanakasabhai}, and that it 
had been negatived. Whatever might be the strict position in law with regard to 
the propriety of a scrutiny of a preamble to an Act forthe purpose of construction of a 
statute, I do not think it could be disputed that the statute itself may not be rigidly 
confined to the scope indicated by the Preamble. The statute does not become 
bad for that reason. As observed by Curgenven, J., in Kannammal v. Kanakasabhai}, 
aforesaid at page 848 : 

There can be no doubt mdeed that many imstances could be found of the text of an Act 
going beyond its Preamble.” 

Learned counsel for the appellant (Sri T. M. Krishnaswami Ayyar) desires to 
advance the same argument, founded upon the definite prohibition in the lease 
which was infringed by the tenant, in another form altogether. 


The argument of Sri T. M. Krishnaswami Iyer is this. Under section 108 (h) 
of the Transfer of Property Act, the common law is that the tenant may erect a 
superstructure on the land, unless expressly prohibited. But if he does so, the 
landlord has a right to get back possession of the property in the state in which the 
lessee received it. In other words, the option is for the lessor or the landlord either 
to take the building on paying compensation, or if he is unwilling to pay compen- 
sation, to allow the lessee to remove the building, Z.K. Rowthen v. Nazrali Sahib?. 
Learned counsel would, therefore, interpret section 3 of the Madras City Tenants’ 
Protection Act harmonioulsy with this state of rights under the common law, and 
not in conflict therewith. According to this interpretation, the words: i 
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“every tenant shall, on ejectment, be entitled to be paid as compensation the value of 

any building which may have been erected by him, etc.,” 
imply that the erection ought to be at least one permitted by the law and the con- 
tract governing the parties, and not expressly prohibited thereby. In other words 
section 3 was not at all intended to apply to tenants who infringed an express pro- 
hibition by building on the land, and such a tenant cannot have an option to 
purchase the property under section 9. Ifwe turn for a moment to section 12 of 
the Act, we see that this relates to “ any stipulation made by the tenant in writing 
registered as to the erection of buildings ”, in other words, this section saves the 
operation of mutual stipulations under the contract which might form the condi- 
tions under which the superstructure could be erected. This matter has been 
referred to by Ganapatia Pillai, J., in Vajrapuri v. N. T. C. Talkie Lid.1, already 
referred to. It was therein observed that the learned Judges were not concerned, 
in that particular case, with the instance of an erection of buildings contrary to 
the stipulations contained in the written contract. But in the present case, we 
have an instance of a superstructure erected contrary to the contract, not in the 
sense (referred to by Ganapatia Pillai, J.) that the contract deed contained cer- 
tain stipulations as to building, which were in fact exceeded or contravened, but 
in the more absolute sense that, according to the contract, the tenant could not 
build on the land at all. But, is there anything either in the scheme of the Act, or 
in the wording of section 3 itself, to lend support to the interpretation of the learned 
counsel for the appellant that such a tenant could not claim compensation for the 
superstructure under section 3. 

Their Lordships of the Supreme Court have explicitly laid dawn in Sri Ram- 
narayan v. State of Bombay*, that : 

“If the language of the eneactment is clear and unambiguous, it would not be legitimate for the 
Court to add any words thereto and evolve therefrom any sense which may be said to carry out the 
supposed intentions of the Legislature.” 

If the Legislature had intended that it was not every ‘tenant’ as defined in sec- 
tion 2(4) of the Act, who could claim compensation for the superstructure, but only 
a tenant who was not infringing an express term of the contract by so building, the 
Legislature ought to have used those words of restriction or qualification in section 
3 itself. The Legislature has not used those words. Again, the actual words used 
are plain, unqualified and unambiguous. The rule of construction is that Courts 
are not at liberty to add any words thereto, in order to give effect to the suppcsed 
intentions of the Legislature. It is true that we might suppose that a special enact- 
ment of this character does not make inroads into the prior common law or the law 
of property except as specifically stated in the Act. But, this will not enable us to 
assume that there is a restriction or qualification which might be more in consonance 
with the general background of property law, which has to be read into the section 
as words of qualification, when they are not there. I may here point out that, even 
apart from the commencing words of section 12: å 

A o Nothing in any contract made by a tenant shall take away or limit bis rights under this 

c 

we have also section 13 which specifically purports to restrict the application of 
the Transfer of Property Act, to the extent to which it is necessary to give effect to 
the provisions of the Madras City Tenants’ Protection Act. 


Therefore, I am compelled to assume that section 3 would apply even where a 
superstructure is built without authorisation, or contrary to contract, by the con- 
cerned tenant. Ifsection 3 would apply, section 9 applies as a logical consequence, 
and such a tenant is entitled to re-purchase the property. I am fortified in this 
by two observations, both occurring in Bench decisions of this Court. In Kannammal 
v. Kanakasabhai®, Bashyam Ayyangar, J., specifically stated the law to be that: 

“ Even if the tenant had erected the building without or against the consent of the landlord 
the Act would appear to permit the former to acquire the land through its instrumentality.” 


1. (1959) 2 ML J. 469 : I.L.R. (1959) Mad. 2. AIR. 1959 S.C. 457 at 470. 
997 : A.I.R. 1960 Mad. 108. 3- (1930) 61 M.L.J.535: LL.R. 54 Mad.845m™ 
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Similarly, in the Bench decision in Vajrapuri v. N. T. C. Talkie Lid., Ganapatia 
Pillai, J., reiterates this interpretation in almost identical language (page 111, 
paragraph 6). 

Even apart from the question of interpretation, there is material in the present 
case to show that the landlord must have been aware of the building operations con- 
ducted by the tenant, and that he did not then choose to invervent or to claim the 
prohibition, The first Court actually held that the landlord consented to the 
building. We need not go so far, but certainly there seems to have been some degree 
of acquiescence or standing by. But, however this might be, I think that the tenants 
are entitled to succeed upon the question of interpretation itself, as I have earlier 
indicated. ; 

In result, therefore, the appeal fails, and is dismissed with costs. Leave 
granted. 

R.M. ——— Appeal dismissed» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 


PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA 
IYER. 


The Tirukuthalanathaswami Devasthanam by 


Executive-Officer, Courtallam .. Petitwner* 
v. 
The Township Committee, by Executive Officer, 
T. Shanmughasundaram .. Respondent. 


Madras District Municipalities Act (V M 1920), sections 78 to 8o—Rnules in Schedule IV (made appli- 
cable to Courtallam Township by Courtallam Township Act (1954)—Leoy of properly tax—Retrospective legy is 
illegal—Section 83 (a)—Place set apart for public worship—Nandavanam exclusively for the temple— 
Exemption from property tax. 

Interpretation of Statutes—Retrospective operation— Tests. 

Courtallam was constituted as a township under the Courtallam Township Act, 1954 and the 
Act came into force from tst October, 1955. Under section 3 of the Act the Courtallam ‘Township 
Committee was constituted for the purpose of administering the municipal affairs of the township. 
Under' section 4 the provisions of the District Municipalities Act were made applicable to the town- 
ship. The Town-hip Committee resolved on 6th December, 1955, to levy taxes under section 78 of 
the District Municipalities Act and published the same on 23rd December, 1955. After hearing the 
representations the Township Committee acting under section 80 of the District Municipalities Act 
resolved to levy the taxes and the taxes were made payable from 1st October, 1955.This resolution 
was published on rgth March, 1956, specifying the rate, etc., and that the taxes were to be paid from 
1st October, 1955. The assessment books were then prepared for the first time. Demand notices 
for the payment of taxes inclusive of a library cess were issued on 26th August, 1956. 


Held: there is nothing in the provisions contained in sections 78, 79, and 80 of the Madras District 
Municipalities Act expresslyfauthorising the Courtallam Township Committee to levy any tax so,as to 
have retrospective operation. 


Prima facie, section 78 of the Act can have only prospective operation. Sub-section (3) makes 
it mandatory for the Municipal Council to specify the date from which the tax would be levied. 
Section 80 of the Act conforms to section 78 as the resolution and the consequential publication are 
asa result of the resolution under section 78. Further the rules contained in Schedule IV which 
are deemed to be part of the enactment can be reasonably referred to as interpreting the object of the 
Act Rules 8 and 14 (2) for instance specifically provide for a limited retrospective operation. That 
would imoly that in regard to other matters there should be no retrospective operation of the taxes. 
Rule 15 states that the first payment of tax shall be made within 30 days of the date specified in Rule 
14. Rule 14 (1) states that the assessments would have effect only from the date specified in the 
notification. That the date specified in the resolution under sections 78 and 80 should only be a 
future date is clear from the provisions of Rule 15. That rule directs that the tax assessed should 
be paid within 30 days of the date specified in section 80. The assessment was finalised only 
26th August, 1956. The rate-payer would not have known before that date what he had to pay. 
Rule 15 were to be complied with according to its tenor it would mean that the tax was payable 
within go days from 1st October, 1955,at a time when the tax itself had not been levied or ascertained. 





I. (1959) 2M L.J. 469: I.L.R. (1959) Mad, 997:A.ILR. rg60 Mad. 108. 17th October, 1959. 
- * WLP. Nos. 1467 and 1489 of 1956, eta, (25th Asvina, 1881—~Saka,) 
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It is not possible to assume that the Legislature would haveintended such a result. Sections 78 
and 80 of the Act should therefore be held to authorise only the fixing a future date from which any 
tax has to be paid. 


The resolutions of the Township Committee, dated 6th December, 1955 and 8th February, 1956, 
which levied the tax as and from 1st October, 1955, were not authorised, but contrary to the provisions 
of sections 78 and 8o of the Act and should be held to beillegal. 


The demand hotice in so far as it included the library cess which was not authorised by the 
statute should be held to be illegal and that by itself is enough to invalidate the demand. 


The general rule is that a statute except when it relates to procedural matters could not be cons- 
-trued as having a retrospective effect unless so expressed by the very terms thereof or by necessary 
implication. This rule will apply with greater force in regard to taxation or fiscal statutes. 


Section 83 (a) of the Act exempts from property tax places set apart for public worship and either 
actually so used or used for no other purpose. Where the flowers giown in a Nandavanam which is a 
necessary adjunct to a temple are used for the worship of the temple the petitioners would be exempt 
from paying the property tax (even if properly levied) in respect of it. 


Maxwell on “Interpretation of Statutes” referred. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavits filed therewith the High Court 
will be pleased to issue writs of certiorari calling for the records relating to the issue 
of the demand notice, dated 31st August, 1956 and 27th September, 1956, in assess- 
ment No. 128 for Rs, 165-15-3 and No. 56 for Rs. 159-13-6 respectively under the 
Madras District Municipalities Act, filed herewith, and to quash the said proceedings. 
(Prayer amended as per order, dated 12th March, 1957, in C.M.P. No. 1806 of 1957). 


T. M. Krishnaswami Ayyar, A. Balasubramaniam, R. Ramamurthi Ayyar, S. V. Rama 
Ayyangar, T. S. Santhanam, S. Sethuratnam, T. R. Sundaram, S. K. Ahmed Meeran and 
M. D. K. Vallinayakam, for Petitioners. 


K. Veeraswami (Government Pleader), for Respondent in all the Petitions. 


The Order of the Court was made by 


Ramachandra Iyer, F.—|W. P. No. 1467 of 1956;. This isa petition under 
Article 226 ofthe Constitution for the issue of a writ of certiorari or other appropriate 
writ to call for the records connected with the assessment of property tax in the 
Courtalam Township and the demand notice, dated 31st August, 1956, and to 
quash the same. 


The petitioner is Sri Tirukuthalanathaswami Devasthanam at Courtallam, 
and it owns a number of buildings, sites, and lands within the limits of the Courtallam 
Township. Originally, Courtallam came within the purview of the Madras Village 
Panchayats Act (Act X of 1950), and its affairs were managed by a Panchayat 
Board constituted under that Act. In 1954 Courtallam was constituted a town- 
ship and provision made for its administration and governance. Under section 2 
of the Act, the area, which was comprised within the jurisdiction of the erstwhile 
Courtal'am Panchayat, was declared to be within the Courtallam Township as and 
from the appointed day to be declared by notification by the Government. By 
G.O. No. 1323, L.A., dated 29th October, 1953, the State Government declared that 
the Act would come into force in Courtallam from rst October, 1955. By the same 
notification, the Government constituted under section 3 of the Act, as and from 
that date a Committee to be called Courtallam Township Committee for the pur- 
pose of administering the municipal affairs of the newely constituted township, 
The notification also appointed the members of the Committee. Section 4 of the 
Act enables the State Government, by notification, to direct that any of the provisions 
of the Madras District Municipalities Act, 1920 (which shall hereafter for brevity 
be referred to as the Act) or any of the rules made thereunder, or any other enact- 
ment for the time being in force elsewhere in the State of Madras, shall apply to the 
Courtallam Township to such extent and subject to such modification, additions _ 
and restrictions as may be specified in the notification. G.O. 1323, L.A., dated 2gth 
October, 1953, referred to above also included a notification under section 4. 
the present case is concerned only with the levy of property tax, it would be suffi- 
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cient to notice that sections 78(1) and (3) and 80 to gt and Schedule IV, excepting 
rules 43 (1) (a) and 43 (2) of the Act, were made applicable to the township. 
Section 4 (2) (a) of the Courtallam Township Act enables the Township 
Committee to levy all or any of the taxes and fees which may be levied by virtue 
of the the provisions of the District Municipalities or other Acts which applied to 
the township. Section 4 (3) declares that the notification made by tke State Govern- 
ment under sub-section (1) shall have effect as if enacted in the Act itself. The result 
is that the provisions of the Madras District Municipalities Act, referred to above, 


snoa be deemed to be incorporated and form part of the Courtallam Township 
ct. 


_The Township Committee resolved on 6th December, 1955, to levy taxes under 
section 78 of the Madras District Municipalities Act, and published the same on 
23rd .December, 1955. The resolution was to this effect : 


“The Township Committee, Courtallam, resolved to levy the following taxes with effect from 
Ist October, 1955. Objections and suggestions in this regard, if any received from the public within 
one month from the date of publication of notification, will be taken up for consideration.” 


The various taxes proposed to be levied and the rates at which such taxes were to 
be collected were then set out. They related to property, profession, carriage 
and animals and carts. The first item which related to a tax on property under 
sub-sections (1), (3) and (4) of section 81 of the District Municipalities Act com- 
prised (1) tax for general purposes, (2) water and drainage tax and (3) lighting tax 
and scavenging tax at specified rates. On 8th February, 1955, after hearing the 
representations from those who showed cause, the Township Committee, acting 
under section 80 of the Act, resolved to levy the taxes aforesaid. The rates originally 
proposed were, however, reduced and certain exemptions were also granted. But 
the taxes were made payable as and from 1st October, 1955: This resolution was 
published on 19th March, 1956, specifying the rate and the period for which the 
taxes and fees were to be levied, and also specifying that they were to be paid from 
Ist October, 1955, the date of the constitution of the Township. The assessment 
books were then prepared for the first time in the prescribed form showing the 
persons, the property liable to taxation and the detailed particulars relating to the 
assessment. Notices were duly published. Revision petitions were filed by some 
rate-payers under rule g of the Schedule IV in respect of the first and succeeding 
half years. Some of them were rejected and some others are said to be still pending. 
Demand notices for the payment of the taxes were issued on 26th August, 1956. 
Although the resolutions under sections 78 and 80 of the Act then given did not 
warrant it, the demand notices included library cess payable under Act XXIV 
of 1948. It is the legality of the demand notices and the antecedent assessments 
that are challenged in this and th: connected writ petitions. 


The contention on the part of the petitioner was that the levy and assessment 
on property were contrary to the provisions of the statute, and that, therefore, they 
were illegal. The illegality pointed out was that the levy of the taxes, being made 
retrospective, that is, as and from 1st October, 1955, some months anterior to the 
resolutions under sections 78 and 80 of the Act, would be contrary to the provisions 
of the Act and beyond the powers of the Township Committee. The learned 
Government Pleader, appearing for the Township Committee, on the other hand, 
contended that the provisions of the Act authorised a retrospective levy, and that 
even if it were otherwise, as the levy was complete before the end of the first half 
year after the coming into existence of the Township, it should not be considered 
a retrospective one. 


It would be convenient, at this stage, to set out the relevant provisions of the 
Act, which have to be considered in appreciating the contentions advanced. 
“ Section 78.—(1) Every Municipal Council may levy. 
(a) Property-tax. . . ... a a 


(5) . 
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eef ) Any resolution of a municipal council determining to levy a tax shall specify the rate at 
which any such tax shall be levied and the date from which it shall be levied. 


Provided that before passing a resolution imposing a tax for the first time or increasing the rate 
of an existing tax, the council shall publish a notice in at last one vernacular newspaper, on the notice 
board of the municipal office and in such other places within municipal limits as may be ified 
by the council and by beat of drum of its intention, fix a reasonable period not being less than one 
month for submission of objections and consider the objections if any, received within the period 
specified : 


Provided also . e se eee 
Provided also that, where any resolution under this section has taken effect for a particular 


year, no proposals to alter the rates or date fixed in such resolution so far as that year is concerned 
shall be taken into consideration by the council”. 


“ Section 80.—-When a municipal council shall have determined subject to the provisions of «ections 
78 and 79 to levy any tax for the first time or at a new rate, the executive authority shall forthwith 
publish a notification in the District Gazette and by beat of drum specifying the rate at which, the 
date from which and the period of levy, if any, for which such tax shall be levied.” 
Schedule IV of the Act contains the Taxation and Finance Rules framed under 
sections 303 and 304. Section 303 invests the State Government with power to 
make rules to carry out all or an, of the purposes of the Act, and section 304 provides 
for such rules being published ‘and on sucn publication haviny effect as if enacted 
in the Act. Schedule IV, Rules 2 to 5 apply to all taxes and relate to the preparation 
and maintenance of assessment books, the determination of tax by the executive 
authority and the amendment of the assessment books, etc. Rules 6 to 15 relate to 
property tax. Rule 6 provides that the value of any land or building for purposes 
of property tax shall be determined by the executive authority. Rule 7 obliges the 
executive authority to enter the annual or capital value of all lands and buildings 
determined by him and the tax payable thereon in the assessment books to be kept 
for the purpose at the municipal office. Rule 8 provides for revision of assessment once 
in five years. It also provides for the amendment of assessment books at any time, 
inter alia altering the valuation of any property. Such assessment, when made, is 
deemed to take effect from the first day of the half-year in which it is made, Rule 
g prescribes that, after the completion of assessment books, the executive authority 
shall give public notice, stating that revision petitions will be considered within a 
period of 60 days therefrom. The other rules are: 

“ Rule 13.—Immediately after the disposal of a revision petition, the executive authority shall 
inform the petitioner or his authorised agent either orally or in writing, of the orders passed thereon 
shall direct him to pay the amount fixed on revision within fifteen days after the date of receipt of such 


intimation, or, 1f the amount is not yet due within fifteen days from the date on which it becomes due, 
and shall, if necessary, cause the assessment books to be corrected 


Rule 14 (1).—On the establishment of a municipality, assessments shal] have effect fro: 
date specified in the notification under section 80. " ee 


Ruls 15.—The first payment of tax shall, save as provided in rule 1g, be made within thirty 
days of the date or day specified in rule 1g.” > A x on 
As per resolution referred to above, the assessment, and the demand covered 


a period from 1st October, 1955, it has to be considered whether the provisions set 
out above authorised such a course. : 


There is nothing in the aforesaid provisions, expressly authorising the Muni- 


cipality, in the instant case, Township Committee, to levy any tax so as to have 
retrospective operation. 


The first question to be considered then is whether a necessary intendment 
to authorise a retrospective levy could be informed and whether the provisions of 
the statute are sufficient to warrant such an implication and levy. 


The general rule is that a statute, except when it relates to procedural matters 
could not be construed as having a retrospective effect, unless so expressed by the 
very terms thereof, or by necessary implication. This rule will apply with greater 
force in regard to taxation, or fiscal statutes. A subject cannot be taxed except 
under law. Enactments imposing pecuniary burdens on the subject should be 
strictly construed in favour of the tax-payer, and, unless he is brought within it, he 

»could not be made liable. As taxation does not exist apart from a law authorisi 
the tax no liability could be enforced by inference or analogy. It is well sete 
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that an intention to impose a tax must be shown by clear and unambiguous langu e 
and in the absence of plain declaration by the legislature, a ACHEL E tia 
considered to have been imposed. 


In Maxwell on ‘Interpretation of Statutes”, roth edition, at page 288, it is 
stated : 

© Statutes which impose pecuniary burdens also, are subject to the same rule of strict truc- 

tion. Itis well settled rule of law that all charges upon the subject must be imposed by Ieis and 


unambiguous language because in some degree they operate as penalties. The s&bject is not to be 
taxed unless the language of the statute clearly imposes the obligation ”. 


In Canadian Eagle Oil Co. Lid. v. The King, Lord Simon, L.C., observed thus : 


“ But the opinions delivered by Lord Macnaghten and Lord Devey in that well-known case 
(London County Council v. Attorney-General) * proceed upon a meticulous construction of those particular 
provisions and not upon the supposition of any general principle underlying them, and remaining 
unexpressed. No such supposition is legitimate. In the words of the late Rowlatt, J., whose out- 
standing knowledge of this subject was coupled with a happy conciseness of phrase, ‘in a taxing Act 
one has to look merely at what is clearly said. There is no room for any intendment. There is no 
equity about a tax. ‘There is no presumption as to tax. Nothing is to be read in, nothittg is to be 
implied. One can only look fairly at the language used.’ (Cape, Brandy Syndicate v. Inland Revenue 
Commissioners) .” > ° 
The principles would apply with equal force to the municipal taxation, firstly 
because it isa piece of delegated legislation and secondly itis a recurring tax 
liability. 

In Maxwell on “Interpretation of Statutes”, roth edition, at page 204, it is 


stated : 
“ Although there is no positive rule against a retrospective rate, enactments which authorise tke 


imposition of rates and similar burdens on the inhabitants of a locality have keen repeatedly Leld not 
to authorise, without express words, a retrospective charge on the ground of the injustice of thicwing 


on one set of persons a burden which ought to have been borne by another at a former period.” 
Bradford Union v. Clerk of the Peace of Willst, related to a case of a rate levied 
on a county for the maintenance ofa lunatic. Cockburn, C.J., considering whether 
on the terms of a statute it was open to the Justices to make a retrospective order 
for the payment of costs of maintenance, observed : 

“ Prima facie, this language is prospective, there is nothing which treats of past maintenance, and 
we start with the proposition that in all such cases the rate must be prospective and not retrospective, 
so that the enses shall fall on the rate-payers who are rate-payers at the moment of the expenses 
being incurred ; whereas by doing what in effect would amount to the same thing as making a retros= 

tive rate, the expenses of past years are made to fall on the rate-payers of the present year. That 
ing a principle adopted long ago and long acted on, whenever the legislature has thought it expedient 
to authorize the making of retrospective rates or orders, it has fixed the period as to which the rate or 
order may be retrospectively made.” 
The observations of the learned Chief Justice would apply with particular 
emphasis in a case of property tax by a arene epee By way of example, let us 
suppose that a property in a municipality is sold by the owner and, after the sale, 
the authority levies a property tax retrospectively operating from atime long 
anterior to the date of sale. The tax will be a charge on the property: the purchaser 
who bought when there was no levy would be obliged to pay for a period when his 
vendor was the owner and would be left with the doubtful remedy of proceeding 
onally against his vendor for contribution. Principle and convenience alike 
point to the fact that a taxing statute should be only prospective : it is prima facie 
construed, as not having a retrospective operation. That does not, however, mean 
that a legislature cannot impose a retrospective pecuniary liability: the legislature 
can also legislate vesting such power in a local or municipal authority within the 
limits in which there can be a delegated legislation. Whether the legislature has 
so done, is a matter of interpretation. The rule of interpretaion is stated by Lord 
Halsbury, L.C., in Tennant v. Smith®, thus: 

“Tn various cases the principle of construction of a taxing Act has been referred to in various 

forms, but I believe they may be all reduced to this that inasmuch as you have no right to assume that 


pers 


1 LRG A.C. 119, 139- 4 L.R. (1868) 3 Q.B. 604, 616. ° 
mee, LR. hae AG. 26. 5. LR. (Boa A.G. 150, 154. 
g. LR. (1921) 1 KB. 64 71. 
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there is aly g governing object which taxing Act is intended to attain other than that which it has 
expressed by making such and such objects the intended subject for taxation, you must sce whether 
a tax is expressly imposed. 


Cases, therefore, under the taxing Acts always resolve. themselves into a question whether or not 
the words of the Act have reached the alleged subject of taxation.’ 


It has, therefore, to be seen whether the words of sections 78 and 80 of the Act, 
which authorise the levy of the taxes set out in the former section, are sufficiently 
expressed to gwe a power of retrospective levy. Prima facie section 78 can have 
only prospective operation. Sub-section (3) makes it mandatory for the municipal 
council to specify the date from which the tax would be levied. Section 80 conforms 
to section 78, as the resolution and the consequential publication are as a result 
of the resolution under section 78. Further the rules contained in Schedule IV, 
which are deemed to be part of the enactment, can be reasonably referred to as in- 
terpreting the object of the Act. Rules 8 and 14 (2) for instance specifically provide 
for a limited retrospective operation. That would imply that in regard to other 
matters there should be no retrospective operation of the taxes. Rule 15, to which 
we have made reference, states that the first payment of tax shall be made within 30 
days of the date specified in rule 14. Rules 13 and 14 deal with two classes of 
cases: (1) the first levy, and (2) levy on the basis of a general revision. In the present 
case we are concerned only with the former. Rule 14 (1), to which reference has 
been made already, states that the assessments would have effect only from the date 
specified in the notification. It may be and it was so contended before us that on 
the terms of sections 78 and 80 there would be no express ban on the municipality 
fixing some day anterior to the notification asthe date from which tax would be 
payable: but that is not enough. That the date specified in the resolution under 
sections 78 and 80 should be only a future date, is clear from the provisions of rule 
15. That directs that the tax assessed should be paid within 30 days of the date 
specified in section 80. If the date specified in section 80 is anterior to the date 
of the resolution itself, would it be possible for any tax-payer to pay within 30 days 
thereof when even none of the necessary preliminaries contemplated under 
the Act for the levy and assessment could have been completed, the quantum 
of tax itself would not have been known. This čase itself illustrates the 
difficulty. The assessment was finalised only by 26th August, 1956. The 
rate-payer would not have known before that dete what he had to pay. 
Ifrule 15 were to be complied with according to its tenor, it would mean 
that the tax was payable within 30 days from ist October, 1955, at a time 
when the tax itself had not been levied, ascertained or assessed. It is not possible to 
assume that the legislature would have intended such a result.’ Sections 78 and 80 
should, therefore, be held to authorise only the fixing of a future date from which 
any tax has to be paid, 


The levy of all or any of the taxes mentioned in section 78 is made optional 
to the municipality. If a municipality had, therefore, omitted to levy in earlier 
years it should be held that they exercised the option of not levying the tax for those 
years. There could, therefore, be no intention on the part of the legislature to invest 
the municipality with power of retrospective levy. In Batesv. The Municipal Com- 
missioner, Bellary}, legality of a professional tax which was imposed for the first time 
was challenged. The tax was levied from ist May, 1871, while the sanction of the 
Governor-in-Council was obtained only on 4th July, 1871. It was held that there 
was no legal authority whatever for the imposition of the tax at the commencement 
of the year. In Sir Gulam Md. Ali Sahib Bahadur v. Corporation of Madras*, a question 
arose whether it was open to the Corporation to levy professional tax retrospectively. 
The learned Judges held that the tax being based on assessment should not be he d 
to be due till it was so assessed, and that there was no power of backward assessment, 
and that the careful prohibition of retrospective assessment in the revision of pro- 
perty tax would indicate that there was no power to levy retrospectively. It is true 
that, the Courtallam Township could not have taken steps earlier than it did to levy a 





1. (1873) 7 M.H.C.R. 249. 2. (1929) 57 M.L.J. 536. > 
43 


358 THE MADRAS LAW JOURNAL REPORTS. [tg60 


tax from the date when it came into existence. But the power of taxation ¢onferred 
on it are only those of a municipal council under sections 78 and 80, and if those 
provisions did not confer a right to levy taxes retrospectively, it should be held that 
the Township Committee had no such power. There is nothing in sections 78 and 
80 expressly justifying a retrospective levy of the tax, and we find that there is nothing 
in those provisions to authorise or justify backward assessment. We are, therefore, 
of the opinion that the resolutions of the respondent Committee, dated 6th 
December, 1955 and 8th February, 1956 which levied the tax as and from st 
October, 1955, were not authorised, but contrary to the provision’ of sections 78 
and 80 of the Act, and should be held to be illegal. 


The learned Government Pleader contended that, under the provisions of sec- 
tions 86 to go, the property tax would be a half-yearly tax, a half-year being taken 
as a unit, and that as the levy was complete in the present case by 8th February, 
1955, within the first half-year after the Township came into existence, there was no 
retrospective levy as such, but a levy for the then current half-year. According 
to him, the levy was complete by 6th February, 1955, the subsequent assessment 
being independent of the levy which though necessary for ascertaining the quantum 
of tax would have no relevance to the charge or liability of the tax-payer. But the 
question is not so much as to whether the levy was completed within a particular 
half-year but whether the resolutions of the Township Committee under sections 
48 and 8o are valid. We have already held that the resolutions could under the 
law only fix a future date from which the tax proposed could be levied. The 
resolutions being invalid, the question of completion of levy within the half-year 
cannot arise. Rules 8 and 14 (2) of Schedule IV specifically provide that the 
amendment or a general revision of tax would date back to the beginning of half- 
year in which it was made. That would imply that in all other cases, the present 
case being under Rule 14 (1) no tax could be levied even from the beginning of the 
half-year in which it was levied. A similar-attempt was made in the case reported 
in C. E. Bates v. The Municipal Commissioner, Bellary, where a tax was sought to be 
levied from a date anterior to the sanction thereof by the Governor-in-Council. The 
learned Judges observed : 

“ The sanctions as to notice enforce the construction that there is only one legal period of imposi- 
tion of the tax, and at that period there was no tax legally in existence. We answer, therefore, that 
the levy from the plaintiff was illegal ”. 


The learned Government Pleader relied on the decision in Municipal Council, Ananta- 
pur v. Vasudeva Rao*, There, proceedings were taken by the municipal council to 
enhance the rate of tax from ist April, 1928. The resolution was passed in January, 
1928 and the same confirmed on 17th March, 1928. The notification under sec- 
tion 80 was, however, made only in April, 1928. That was in the next fiscal year. 
The validity of the tax was sought to be questioned. The learned Judges upheld the 
same on the ground that the tax was assessed by the resolution, and that the publica- 
tion in the District Gazette was not vital for its validity. It must be noticed that 
the levy in that case was for enhanced tax and the terms of rules 8 and 14 specifically 
enabled such enhanced tax to become operative from the beginning of the half-year, 
in which the resolution was passed. The learned Government Pleader then called 
in aid the Third Proviso to section 78 as indicating a power to tax retrospectively. 
But, in our opinion, that Proviso would rather indicate that the date to be fixed under 
section 78 should only be a future one, and not an anterior one as it contemplated a 
levy not coming into force and expressly negatived a right of amendment of a resolu- 
tion during the particular year in which the resolution had taken effect. 


It was then contended that the resolution relating to the levy of the assessment 
in pursuance thereof should be deemed to be severable, comprising two periods, one, 
the first half-year, and the other, the future half-years, and that while the resolution 
relating to the former period would be invalid it could be confined so as to validly 
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operate in respect of the latter. Reliance was placed, in this connection, on 

diappa Chettiar v. Taluk Board, Devakotial1, and on certain observations made, by 
one of usin V. S. T. T. H. Madarasa v. Melapalayam Municipality*, to support the con- 
tention that where part of assessment was severable, the invalid part could be separa- 
ted from the valid one. We are of opinion that there is nothing in the resolution to 
warrant such a distinction. To read them in the way contended for, would be to 
read it differently from what it purports to be. There being no valid resolution to 
support the assessments there could be no rated demand of the tax. 


The result is, no doubt, unfortunate. The-tax payer is relieved of paying from 
ist October, 1955, even the tax which he paid to the Panchayat Board, as the Pancha- 
yat had beeen abolished : he cannot be compelled to pay the Township Committee 
from the date when the Panchayat Board ceased to exist, as there is no valid levy. 
That result is by reason of the fact that the Courtallam Township Act failed to make 
a transitory provision, authorising the levy of tax till the Towai Committee law- 
fully levied the same under sections 78 and 80. Section 368 (1) of the Madras Dis- 
trict Muhhicipalities Act contains provisions to apply to new and reconstituted muni- 
cipal councils ; it authorises the Special Officer to exercise the powers to discharge 
duties and perform the functions of a municipal council until the council has been 
constituted. That provision has been excluded by the notification under the Court- 
allam Township Act. Even otherwise, we are of opinion that it was for the legislature, 
if it thought fit, to have conferred express powers on the Township Committee to 
levy taxes as and from 1st October, 1955. This, however, was not done. The Town- 
ship Committee could act only under the powers vested in it under sections 78 and 80 
and Schedule IV of the Act and levy the tax from a future date in accordance 
therewith. This too was not done. 


Section 5 of the Township Act, which purports to transfer all property, rights 
and liabilities of the Courtallam Panchayat Board to the Township, cannot be held 
to authorise the levy of taxes which, as we pointed out, should be specifically 
conferred by the statute. A power to tax cannot be deemed to be a right enjoyed by 
the former Panchayat and later transferred by virtue of section 5 of the Township Act. 
To hold otherwise, would lead to the result that the Township Committee would have 
two distinct authorities to tax, one inherited from the Panchayat Board by virtue of - 
section 5 and the other conferred upon it by section 4. 


Apart from the invalidity of the assessment proceedings, complaint is made that, 
in the demand notices in addition to the property tax, library cess is included. Act 
XXIV of 1948, which authorises levy of library cess, could only apply to an area 
covered by municipal council. Vide Section 12 (2) (6). Therefore the Township Com- 
mittee would have no right to collect or include in its demand a library cess. The 
demand notice, in so far asit included the library cess which was not authorised by the 
statute, should be held to be illegal. That by itself is enough to invalidate the 
demand. We have held that the demand of property tax was also invalid. 


No other point was urged on behalf of the petitioner in regard to the invalidity 
of the levy and assessment of property tax. 


Rule nist is, therefore, made absolute. 


[W.P. No. 1489 of 1956.]—-This petition relates to the assessment 
of a nandavanam owned by Sri Thirukuthalaswami Devasthanam. Flowers 
grown in the nandavanam are exclusively used for the purpose of 
the temple. Section 83 (a) of the Madras District Municipalities Act 
exempts from property tax places set apart for public worship and either actually so 
used or used for no other purpose. In Muncipal Council of Tirupati v. Sree Mahant 
Prayag®, certain buildings were used by Tirupati Devasthanam for stabling the Devas- 
thanam coaches and horses which were employed in carrying drums in temple 
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processions or allowed for use of respectable pilgrims -to whom such honour was 
shown by the Mahant. It was held that the buildings were exempt from taxes, as 
the use was for religious purposes. ‘That decision was approved in Municipal Council, 
Palni v. Sri Dhandayuthapani Devasthanam!, That was a case where a power-house was 
erected by the Paini Devasthanam at the foot of the hill. The power house supplied 
energy not merely to the hill and the temple but also to certain shops and a hotel on 
the hill, for consideration yielding a profit. The learned Chief Justice, delivering the 
judgment of the Bench, held that the decision in the Municipal Counall of Tirupati v. 
Sree Mahant Prayag*, was not open to criticism, because the buildings were used for 
purposes connected with worship in a public place, but that the principle of that 
decision was inapplicable to the case before him, as the power-house was being used 
for commercial, as well as religious purposes. A nandavanam is a necessary adjunct to 
a temple. The flowers grown there are used for the worship in the temple. In the 
present case it is stated that the flowers grown in the nandavanam are exclusively used 
for the temple. It would, therefore, follow that the petitioner would be exempt from 
paying the property tax (even if properly levied) by virtue of section 8 (a) of 
the Act. 
Rule nist is, therefore, made absolute. 


W.P. Nos. 126 to 134, 278, 689 and 690 of 1957 ; 191 to 196 of 1958; 1227 and 
1228 of 1956 and 708 to 710 of 1958.—Following our decision in W.P. No. 1467 of 
1956, rule nisi has to be made absolute. We may, however, state that the various other 
objections which were taken in respect of legality of the levy of the property tax in 
these cases have not been pressed before us. 


Rule nist is made absolute. 

No order as to costs in the above petitions. 

V.S. ——— Rule nist made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 
L. N. Mukerjee and others .. Peittloners.* 


r Criminal Procedure Code (V of 1898), sections 7 and 180—Scope and interpretation of—Charge of 
criminal conspiracy and offences committed in pursuance thereof—Conspiracy committed in Calcutta—Other offences 
committed in Madras—JFunsdiction of Court of Session in Madras to try offence of conspiracy. 


The petitioners were committed for trial to the Court of Session, Madras, for offences under sec- 
tion 120-B read with section 420, Indian Penal Code, section 467, section 420, read with section 118 
and section 420 read with section 511, section 467, read with section 109, Indian Penal Code and 
section 420, read with section 109, Indian Penal Code. The petitioners sought to quash the commit- 
ment on the ground that the Court of Session, Madras, had no jurisdiction to try the offence of cons- 
piracy under section 120-B, as that offence was committed only in Calcutta outside the jurisdiction 
of the Court of Sessions, Madras, though the other offenccs in pursuance of the conspiracy were 
committed within the jurisdiction of the Court of Session, Madras. 


Section 177, Criminal Procedure Code, which lays down the ordinary rule as to jurisdiction, 
adopts the English Common Law rule as to venue, which is a broad and fundamental principle. 
But the offence of criminal conspiracy has always been recognised as an exception with re; to 
the question of venue. Conspiracy may be tried not only in the place were the conspirators agreed 
to do the wrongful act which is the object of the conspiracy but also in any place where one of the 
criminal acts in pursuance of the conspiracy is committed. 


Section 180 contemplates two offences of which one category is designated as “‘ the first mentioned 
offence”. Where an act which is an offence by reason of its relation to any other act which is also 
an offence is committed, a charge of the “ first-mentioned offence ” may be tried by the Court within 
the local limits of whose jurisdiction cither act was done. 


Where the offence of criminal conspiracy occurs, which is an offence solely by reason of its rela- 
tion to other act which is an offence, and an offence in pursuance of criminal conspiracy is also com- 
mitted, the offence of criminal conspiracy which is “ the first mentioned offence ” within the meaning 
of section 180, Criminal Procedure Code, may be tried at Calcutta where the offence itself occurred 
or at Madras where the offence or offences in pursuance of the conspiracy occurred. The fact that 
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conspiracy is a substantive offence in itself would not take the offence of criminal conspiracy out of 
the ambit of section 180, Criminal Procedure Code. Since the “first mentioned offence ” can refer 
to the charge of criminal conspiracy alone, the Couit which has jurisdiction to try the offence com- 
mitted in pursuance of it, can also try the offender or offendeis upon the charge of conspiracy. 

Bachan Pandey v. The Staie, A.1.R. 1957 All. 190, approved. 

Sahithanandam v. Sowmya Gopala Ayyangar, (1929) 57 M.L.J. 518: I.L.R. 52 Mad. ggt: AIR. 
1929 Mad. 839, Daki and ps re ALR. 1936 Mad. 317 and Emperor v. Parsumal Geermul, A.I.R..- 
1938 Sind 108, dissented from. 

a . 

Hanumantha Rao, Inre, (1933) 66 M.L.J. 193: LL.R. 57 Mad. 545 and Babulal Chaukani v. 
Emperor, (1938) 1 M.L.J. 647 : L.R. 65 I.A. 158: 1938 All. L.J. 382 (P.C.), referred to. 

Jiban Banerjee v. State, A.I.R. 1959 Cal. 500 (F.B.), distinguished and explained. 
Banwarilal v. Union of India, A.I.R. 1959 Ker. 311, relied on. 


Petition praying that in the circumstances stated therein the High Court will 
be pleased to quash the order of committal of the Seventh Presidency Magistrate of 
the Court of Presidency Magistrates, Egmore, Madras in G.G. No. 8479 of 1959. 


G. Gopalaswami, A. S. Stvakaminathan, for Petitioners. 


The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


When the petition came on for hearing before Somasundaram, J., in the first 
instance the following order of reference was made. 


Somasundaram, 7.—The petitioners have been committed to the Court of Sessions, 
Madras, for offences under section 120-B read with section 420, section 467, section 
420 read with section 118 and section 420 read with section 511, section 467 read 
with section 109, Indian Penal Code and section 420 read with section 109, Indian 
Penal Code. ‘The petitioners seek to quash the commitment on the ground that 
the Court of Session, Madras, has no jurisdiction to try the offence of conspiracy 
as the offence of conspiracy was committed only in Calcutta. It is contended that 
though the other offences in pursuance of the conspiracy may be committed within 
the jurisdiction of the Court of Session, Madras, and they may be tried at Madras, 
still, as the offence of conspiracy was committed outside Madras, and in another 
State, it cannot be tried in Madras. There are two decisions of our High Court one 
in Sachidanandam v. Sowmya Gopala Ayyangar! by Odgers, J., and the other in 
Dani and others In re? by K.S. Menon, J., which support that contention. ° 


A Full Bench of the Calcutta High Court in Jiban Banerjee v. State?, also supports 
that view. But there is a judgment of a single Judge of the Allahabad High Court in 
Bachan Pande v. The States which differs from the view taken in the above two Madras 
decisions. I am inclined to agree with the view taken by the Allahabad High Court. 
It seems to me that under the provisions of sections 235 and 239, Criminal Procedure 
Code, persons accused of different offences, or several offences, if they were com- 
mitted in the course of the same transaction, then they can all be tried in any place 
which has jurisdiction over one of such offences. As I do not agree with the view 
taken by Odgers, J., in Sachidanandam v. Sowmya Gopala Ayyangar! and by K. S. 
Menon, J., in Dani and others, In re? and as the question is one of importance, and 
as it is likely to arise frequently, it is‘better that an authoritative decision is given 
by a Bench of this Court. 


The papers will therefore be placed before my Lord the Chief Justice for orders 
to post before a Bench. 


In pursuance of the above order of reference the petition came on for hearing 
before a Bench consisting of Ramaswami and Anantanarayanan, JJ. 
G. Gopalaswami and Miss Lakshmi Panikker, for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) and the Public Prosecutor 
(P. S. Kailasam) on behalf of the State. 
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The Order of the Court was made by 


Anantanarayanan, 7.—These petitions have come up before us upon a reference 
by our learned brother Somasundaram, J. The facts are that the petitioners were 
committed for trial to the Court of Session, Madras, for offences under section 120-B 
read with section 420, section 467, section 420 read with section 118 and section 420 
read with section 511, section 467 read with section 109, Indian Penal Code, and 
section 420 read with section 109, Indian Penal Code. The petitioners sought to 
quash the relevant commitments on the ground that the Court of Stssion, Madras, 
had no jurisdiction to try the offence of conspiracy, as the offence of conspiracy was 
committed only in Calcutta, though it is not in dispute that the other offences in 
pursuance of the conspiracy are alleged to have been committed within the juris- 
diction of the Court of Session, Madras. The learned Judge (Somasundaram, J.) 
felt that all the petitioners could be tried at the Court of Session, Madras, for the 
offence of criminal conspiracy at Calcutta and the further acts or offences committed 
in pursuance of that conspiracy within the jurisdiction of the Court of Session, 
Madras. But he found that there were two decisions of single Judges of thts Court 
for a contrary view, viz., Sachidanandam v. Sowmya Gopala Ayyangar (Odgers, J.) and 
Dani and others, In re? (K. S. Menon, J.) Our learned brother was not inclined to 
accept the view of the law in these decision, and preferred instead the decision of 
a single Judge of the Allahabad High Court in Bachan Pande v. The State®, which 
took a view opposite to the Madras cases. In the context of the importance of 
this question, and the conflict of authority, he made a reference for placing the 
papers before a Bench, in consequence of which these petitions are now before us. 


The matter has now been extensively argued with citation of authorities, both 
by the learned Advocate-General and the learned Public Prosecutor for the State, 
and learned counsel for the petitioners (Sri G. Gopalaswami). We are indebted 
to the arguments of the learned counsel for the elucidation, and also for bringing 
to our notice the available and relevant authorities. 


The argument of the learned Advocate-General has really two limbs or branches, 
but they are inter-related and not distinct. It could even be said that one branch 
leads to the other. The learned Advocate-General presses the thesis that the Court 
of Session, Madras, would certainly have jurisdiction to try both the offences of cri- 
minal conspiracy committed in Calcutta, and the further offences committed in 
Madras in pursuance of that conspiracy, at a single trial held at Madras. Accor- 
ding to the learned Advocate-General, the earlier decision of this Court in Dani and 
others, In re? was not correctly decided, as it totally overlooked section 180, Grimi- 
nal Procedure Code, which applies to the facts. Admittedly, the other decision in 
Sachidanandam v. Sowmya Gopala Ayyangar! is not so directly relevant upon the 
question of the jurisdiction of the Court of Session, Madras, to try the accused 
for both sets of offences here. The learned Advocate-General would develop his 
atgument thus: Section 177 of the Code of Criminal Procedure which is the 
ordinary rule as to jurisdiction, itself adopts the English common law rule as to 
venue, which is a broad and fundamental principle. But that principle is subject 
to exceptions, whether statutory or springing from interpretation by case-law. It is 
for this reason that section 177, Criminal Procedure Code, itself significantly 
declares that 


“every offence shall ordinarily be enquired into and tried by a Court within the local limits 
of whose jurisdiction it was committed.” 


This common law principle as to venue will be found stated in Halsbury’s 
Laws of England (grd Edition), Vol. 10, section 595, page 325. But, as will be 
clear from section 607 (page 329) of the same authority, criminal conspiracy itself 
has always been recognised as an exception with regard to the question of venue. 


The proposition on this matter is of some importance, and is set forth in Halsbury 
as follows : 
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“Conspiracy may be tried in the place where the conspirators agreed to do the wrongful act 

which is the object of the conspiracy, but as the place of agreement is often unknown, conspiracy is 
generally a matter of inference deduced from criminal acts of the accused persons which are done in 
pursuance of any criminal purpose, and are often not confined to one place ; a charge of conspiracy 
may consequently be laid at common law in any country where one of these criminal acts is commit- 
ted.” 
This is upon the authority of a very early English case, R. v. Brisac ® Scott!, 
We might also refer here to Archbold’s “Criminal Pleading, Evidence and Practice” 
(33rd Edition), pages 1480-1481. The learned author therein points out that the 
venue may be taid in any country in which the accused persons did an act in fur- 
therance of the common objects of the conspiracy. This principle could also relate 
to the conspiracy alleged to have been entered into on the high seas (R. v. Kohn*.) 
Also see Russell on ‘ Crime’, Vol. I, (11th Edition), page 679. 


The next step of the argument is that the criminal conspiracy, and the acts or 
offences committed in pursuance of that conspiracy, form a single transaction. 
This was laid down in a Bench decision of this Court (Sundaram Chetti and Paken- 
ham Walsh, JJ.), in Hanumantha Rao, In re?. It was confirmed by the Privy Council 

” „in Babulal Chaukhani v. Emperor. Hence it is contended that, with reference to 
section 235 (1), Criminal Procedure Code, also to be read with section 239 (a), 
Criminal Procedure Code, the accused could be tried at a single trial for both the 
offences of the criminal conspiracy hatched at Calcutta in the present case, and the 
further acts of cheating, etc., in pursuance of that conspiracy alleged to have been 
committed within the jurisdiction of the Court of Session, Madras. This is the first 
branch or limb of the argument. - 


But this argument has been met by the learned counsel for the petitioners (Sri 
Gopalaswami) in the following form, which accepts the substance of the contentions 
set forth above but nevertheless attempts a valid distinction. Learned counsel 
urges that the point is not that there could not be a single trial in this respect, but 
that section 235, Criminal Procedure Code and section 239, Criminal Procedure 
Code both occur in Chapter XIX of the Code dealing with the ‘ charge’ which is 
clearly subject to, and governed by, section 177, Criminal Procedure Code, laying 
down the broad rule as to jurisdiction. In other words, the Court of Session, Madras, 
could no doubt try the present petitioners both for the offence of criminal conspiracy 
and the further offences committed in pursuance of the conspiracy at a single trial. 
But it is essential that the Court should have first jurisdiction to try both sets of 
offences, and it lacks jurisdiction to try the offence of criminal conspiracy, which 
occurred at Calcutta. The matter was put in this form by Das Gupta, G.J., in 
Jiban Banerjee v. State’. Incidentally, we may state that this is also one of the deci- 
sions referred to by our learned brother Somasundaram, J. But it is not really in 
point, for it does not bear on the question whether the Court which has jurisdiction 
to try the offences committed in pursuance of a criminal conspiracy which occurred 
elsewhere, cannot also try the accused for the criminal conspiracy at the same 
trial. It is authority for the converse proposition that the Court which has juris- 
diction to try the offence of criminal conspiracy, has no jurisdiction to try offences 
committed in pursuance of that conspiracy, outside the local limits of the jurisdiction 
of that Court. We are not now troubled with this converse proposition. But, in 
the course of the decision, Das Gupta, G.J., observed :— 

“ The correct position in law, in my opinion, is that the provisions as regards joint trial as provided 
in sections 23 and 239 will have application only if the Court concerned has jurisdiction under other 
provisions of law to try the offences sought to be tried together.” 


This is the gist of the argument, as urged by Sri Gopalaswami for the petitioners. 
The learned Advocate-General would counter this argument by accepting the quali- 
fied form in which the proposition is stated, and by emphasising that section 180, 
Criminal Procedure Code, 1s the complete answer to the argument. Hence we are 
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immediately led to the consideration whether section 180, Criminal Procedure Code, 
would not clothe the Madras Court with jurisdiction to try both the offences 
committed in pursuance of the criminal conspiracy within its local limits, and the 
offence of criminal conspiracy which occurred at Calcutta. It is in this sense that 
the first branch of the argument of the learned Advocate-General leads to the second 
branch, based on section 180, Criminal Procedure Code. ; 


i 

This depends upon a construction of the precise language and the content of 
meaning of section 180, Criminal Procedure Code, particularly in*the light of the 
Illustrations to that section. I make no apology, therefore, for reproducing the 
section verbatim here : 


“ When an act is an offence by reason of its relation to any other act which is also an offence or 
which would be an offence if the doer were capable of committing an offence, a charge of the first 
mentioned offence may be enquired into and tried by a Court within the local limits of whose juris- 
diction either act was done.” 


We shall first analyse the section itself, and the manner in which the clauses 
are related, before proceeding to the case-law upon this aspect. Clearly, tie section 
contemplates two offences, of which one category is designated as “ the first mentioned" 
offence.” According to the learned Advocate-General, the illustrations are 
sufficient to show that the relation between this “‘ first mentioned offence ”, and 
other offences referred to in the section, is a logical relationship, not a chronological 
sequence. In other words, either offence may be anterior in point of time. But the 
principle of the section is this. The act must be an offence by reason of its relation 
to any other act which is also an offence. For the purpose of this analysis, we may 
omit the clause “‘ or which would be an offence if the doer were capable of committing 
the offence ”, which does not concern us on the present facts. Where such an act 
which is an offence by reason of its relation to any other act which is also an offence 
is committed, and the other act which is an offence is also committed, a charge of the 
“first mentioned offence ” may be tried by the Court within the local limits of 
whose jurisdiction either act was done. The illustrations make the meaning clear. 
Where an abetment of an offence occurs, and the offence itself is also committed, 
the charge of abetment may be tried either by the Court which has territorial juris- 
diction to try that charge, or by the Court which has similar jurisdiction to try the 
charge of commission of the offeace abetted. Similarly, where theft occurs, and 
also the offence of receiving or retaining stolen goods with guilty knowledge, the 
charge under section 411, Indian Penal Code, which is an offence only by reason 
of its relation to some other act which is an offence (theft), may be tried by either 
Court of territorial jurisdiction in the same sense. The third illustration similarly 
relates to the offences of kidnapping and wrongful concealment of the person known 
to have been kidnapped. Upon the very same logic, where the offence of criminal 
conspiracy occurs, slad is an offence solely by reason of its relation to some other 
act which is an offence, and an offence in pursuance of criminal conspiracy is also 
committed the offence of criminal conspiracy, which is the “ first mentioned offence ” 
within the meaning of section 180, Criminal Procedure Code, may be tried either 
at Calcutta where the offence itself occurred, or at Madras where the offence or 
offences in pursuance of the conspiracy occurred. This is the substance of the 
interpretation of the learned Advocate-General. . 


As we shall see later, the opposite view has been adopted upon grounds which, 
far from being compelling, do not even seem to be valid. The opposite view was 
adopted in Emperor v. Parsumal Geermul?, mainly upon the ground that 

“ conspiracy is a substantive offence in itself. It is not given in one of the illustrations to section 
180, Criminal Procedure Code, as one of the offences which is an offence because of its relation to 
another offence ”. 

We are quite unable to see why the fact that conspiracy is a substantive offence 
in itself should take the offence of criminal conspiracy out of the ambit of section 
180, Criminal Procedure Code. Undoubtedly, the offence of criminal conspiracy 


. 
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is complete when the. conspiracy is hatched and there is an agreement, ‘bit It-is 
equally indisputable that criminal conspiracy is, in the strict sense, “ an offence’ by 
reason of its relation to any other act which is also an offence”.* ‘In the same manner, 
abetment of an offence is within this category (IMustration':A),- and it: may likewise 
be a completed offence even before the offence abetted is committed: ' The second 
ground given ia the decision, which we find also stated in a commentary to section 
177, Criminal Procedure Code, in Vol. I ‘of Ramanatha Iyer’s “Gode of Criminal 
Procedure ” (ged Edition) ovetlooks the significant fact pointed out by the learned 
Public Prosecutor. Section 180, Criminal Procedure Code and the Illustrations 
thereto appear to have been framed, prior to the enactment of the sections 
relating to criminal conspiracy as part of the Indian Penal Code. 


Turning to the decisions, we find that K. S. Menon, J., does not give any 
grounds for his view in Dant and others, Inre. He merely pointed out that the offence 
of conspiracy was complete when the parties entered into an agreement to commit 
the further acts of cheating which is an unassailable proposition. He then observed 
that the Court would not be clothed with jurisdiction merely because criminal cons- 
piracy and the further acts of cheating might form part of the same transaction. 

ut the learned Judge ier overlooked the provisions of section 180, Criminal Pro- 
cedure Code, which would specifically clothe the Court trying the further offence 
of cheating with jurisdiction to try the accused for the offence of criminal conspiracy 
also, if the terms of the section applied: In Bachan Pande v. The State*, the single 
Judge who gave that decision specifically observed that the Madras case in Dani 
and others, In re,1 did not consider section 180, Criminal Procedure Code and the 
learned Judge also dissented from Emperor v. Parsumal Geermul’. The matter was 
considered more fully and by an analysis of the terms of section 180, Criminal Pro- 
cedure Code, by Raman. Nayar, J., in Banwarilal and others v. Union of India% The 
learned Judge. was unable to follow the Madras and Sind decisions referred to, and 
was of the same view as that expressed in Bachan Pande v. The State*. He considered 
that the offence of criminal conspiracy was very similar to the offence of abetment, 
for the purpose of section 180, Procedure Code and that (Illustration A) to 


-that section showed that the Court which had jurisdiction to try the further offences 


committed in pursuance of the conspiracy could also try the charge of 
conspiracy itself. Once this jurisdiction is so’ invoked it cannot be doubted that the 
acts form together one transaction, so that a single trial would be competent. 


‘The argument of Sri Gopalaswami for the petitioners upon: this aspect is a 
somewhat subtle one. Learned counsel urges that what section. 180, . 
Procedure Code, really contemplates is that an act must be an offence strictly 
by reason of its relation to some “ other act which is also an offence”, which does 
not mean an act in mere contemplation or which is juristically defined as an offence, 
but an act which actually occurs or has occurred. Upon this interpretation, there- 
fore, learned counsel would argue that the offence of criminal conspiracy, is excluded, 
because the offence is complete by the hatching of the conspiracy, and does not 
require a further act or an offence, committed, in pursuance-of it. But-the same 
argument would apply to the offence of abetment (Illustration A) and this is‘precisely 
what Raman Nayar, J., pointed out and stressed in Banwarilal and others. v.: Union 
of Indiat. In other words, the offences of criminal conspiracy or abetment would bè 
relevant to the scope of section 180, Criminal Procedure Code, only where any 
further offence is committed in pursuance of the conspiracy, or where the offence 
abetted is also committed. We agree with the interpretation of the learned Advo-= 
cate-General that the first part of section 180, Criminal Procedure Code, is. so wordéd 
as to imply that the “first mentioned offence ” really refers to an act which,is an 
offence by reason of i its relation to any other act which may be contemplated, and 
which is juristically defined as an offence. In’any’event, upon the logic which 
would 8 cally include both .abetment, which a be a completed offence 





by itself, and the offence abetted (Jllustration A) within the scope of the section, it 
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must certainly be held that both the offence of criminal conspiracy and the offence 
committed in pursuance of it would properly fall within its ambit. Since the “first 
mentioned offence ” can refer. to the charge of criminal conspiracy alone, the Court 


‘which has jurisdiction to try the offence committed in proi ofit, can also try the 


offender or offenders upon the charge of conspiracy. e would hence hold that the 
prior decisions of this Court in Sachidanandam v. Sowmya Gopala Ayyaggar1, only to: the 
extent to which this decision may be relevant upon this: aspect and Dani and others, 
In re* have to be differed from. It follows that the petitions to' quash the commit- 
ments are liable to be dismissed, and we accordingly direct that they be dismissed. 


P.R.N. —— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Presint :—Mr. P. V. Rajamannar, Chief Justice AND Mr. Justice VEERASWAMI. 


S. Venkatesh Kotadia . l .. Appellani* 
U. s e . : z . i 
Shantha Bai and others p oa © a. Respondents., 


Civil Procedure Code (V of 1908), section 65 and Order 21, rules 92 and 94—Confirmation of sale held 
in execution of decree—Necessity for and effect—Power and duty of —Continued subsistence of decree-— 
Uf necessary. 

‘As contrasted with the provisions of section as of the old Civil Procedure Code of 1882, under 
the corresponding provisions of section 65 and Order 21, rule 94 of the present Code, the prope: 
sold in execution of a:decree becomes vested in the purchaser on the date of the sale, though su 
wog ania effective when the sale is confirmed. But having regard to the fact that the-vesting 
is on the date of the sale and the continued subsistence of the decree is no longer a condition precedent 
‘to the issue of a sale certificate under Order 21, rule 94, confirmation of sale under rule g2 is no 
longer conditional upon the existence, on the date of confirmation, of an outstanding decree in execu- 
tion of which the had taken place. Moreover rule 92-of Order 21 is imperative and the Court 
js bound to confirm a sale unless it is set aside under the provisions of rules 8g to g1 of Order 21. 
Cases of frand, restitution, etc., may however stand on a different footing and different considerations 
may apply in particular circumstances where the decree-holder himself is the purchaser. , 

Ambyjammal v. Thangavelu Chettiar, (1941) 1 M.L.J. 193; followed. 

._ , Hence an execution sale in favour of a stranger'auction purchaser has got to be confirmed under 
Onder 21, rule 92, Civil Procedure Code, notwithstanding the fact that the decree in execution of 
which the sale took place, had, before its confirmation, been modified on appeal with the result that 
‘on the date of sale the decree remained over-paid and nothing was due under the same. 


eee against the order of the City Civil Court (IV Assistant) Madras, in 
E.A. No. 2209 of 1956 in E.P. No. 133 of 1955 (in O.S. No. 17 of 1941, Joint City 
Civil Judge, Nadiad.) i = 

C. R. Rajagopalachart and B. T. Sampath, for Appellant. 

. T. R. Srinivasa Ayyangar, for Respondents.- 

The Judgment of the Court was delivered bý ; P 
_ +» Veeraswani, F.—This appeal raises an interesting question as to whether an 
execution sale of immovable property to a stranger-purchaser has got to be confirmed 
ander Order 21, rule 92, Civil Procedure e, notwithstanding the fact that the 
decree, in execution of which the sale took place, had, before its confirmation, been 
modified on appeal therefrom, with the result that on the date of the sale, the decree 
remained over-paid and pagan: ee due under the same. In such circumstances, 
the lower Court declined to co the sale on the view that, on the date of the sale, 
nothing was due to the decree-holders for which they could put up the property for 
gale, Aggrieved by that order, the stranger-purchaser has Åled is appeal. 
' On gist March, 1954; in Suit No. 17 of 1941, the Joint Civil Judge, Nadiad, 
passed a decree for Rs. 39,878-7-9 with costs in favour of Santha Bai and Dave 
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Bhavani Sankar and against three defendants, Dave Jetharam Jebhai (deceased), 
Dave Ganpatram Jetharam and Dave Jayadevlal Jetharam. By E.P. No. 133 of 
1955, on the file of the City Civil Court at Madras, the house and ground No. 8, 
Ragunayakalu Street, Park Town, Madras, was sold for Rs. 15,000 in execution, 
but on an application made by one of the defendants the sale was set aside. Davey 
Govindram, theeend defendant, paid Rs. 20,000 and part satisfaction of the decree, 
was entered by an order, dated 19th March, 1956. By the same execution petition 
an one-third, share in the house and ground No. 88, Mint Street, Park Town, was also 
put up for sale and knocked down to Venkatesh Kotadia, a stranger, who is the, 
appellant before us, for Rs. 7,000 on 4th May, 1956. Meanwhile, there was an, 
appeal against the decree in Suit No. 17 of 1941 and by judgment, dated 31st October, 
1956, the appellate Court varied the decree by reducing the amount recoverable, 
to Rs. 5,326-4-1 with interest and costs. There is no dispute about these facts and 
it would be seen that on the date of the sale in favour of the appellant, the decree as 
revised remained more than satisfied on account of the payment of Rs. 20,000 by the 
2nd defendant in the suit. . 

The appellant had deposited the entire sale price and there was no application 
filed by any of the parties within the prescribed time to set aside the sale. He, 
therefore, filed the application out.of which the present appeal arises for 
confirmation of the sale. 

It was contended in support of the appeal before us ‘that once a valid sale had 
taken place and no application filed to set it aside under any of the rules 89, 90 or 
91, the Court had no option but to confirm the sale‘and that the fact that on the 
date of the sale no amount was owing under the revised decree for which the property 
could have been sold, was not a ground for refusing confirmation where the interests 
of a stranger-purchaser were involved. The learned counsel for the appellant 
based his contention on the authority of Seth Nanhelal v. Umrao Singh1, Sorimuthn 
Pillai v. Muthukrishna* and Ambujammal v. Thangavelu Chettiar®. The legislative 
history of section 65 of the Code of Civil Procedure, the language of rule 92 of Order 
21 which appears imperative and the considerations for safeguarding the interests 
of a bona fide stranger-purchaser for value have led the Court in these cases to the 
conclusion that the subsistence of an outstanding decree on the date of confirmation 
is not an essential requisite for confirmation of the sale and that the only grounds 
for refusing confirmation are those provided by the Code. Seth Nanhelal v. Umrao 
Singh! was a case in which after a sale to a stranger in execution of a decree and 
before confirmation thereof, the decree-holders and the judgment-debtors reported 
an adjustment of the decree out of Court and it was prayed that the same might be 
recorded and certified and that the properties sold be released to the judgment- 
debtors from the sale. The Courts in India having granted the prayer, the stranger- 
auction-purchaser by Special Leave successfully appealed to the Privy Council. The 
view on which the Court of the Judicial Commissioner had refused confirmation 
was that an adjustment between the decree-holder and the judgment-debtor come 
to at any time before confirmation of an execution-sale nullified the decree, taking 
away the very foundation of the Court’s power to-execute the decree, namely, the 
existence of a decree capable of execution. Dealing with this view, Sir George 
Lowndes observed on behalf of the Board : 

“Their Lordships are unable to concur in this reasoning. In the first place Order 21, rule 2, 
which provides for certification of an adjustment come to out of Court clearly contemplates a stage 
in the execution proceedings when the matter lies only between the judgment-debtor and the decree- 
holder, and when no other interests have come into being. . When once a sale has been effected, 
a third party interest intervenes, and there is nothing in this rule to suggest that it is to be disregarded. 
The only means by which the judgment-debtor can get rid of a sale which has been duly carried 
out, are those embodied in rule 89, viz., by depositing in Court the amount for the recovery of which 
the property was sold, together with 5 per cent. on the purchase money, which goes to the purchaser 
as statutory compensation, and this remedy can only be pursued within 30 days of sale—see Article 
166, Schedule I of the Limitation Act, 1908, That this’ is so is, in their Lo ips’ opinion, clear 
under the wording of rule 92, which provides that in such a case (i.¢., where the sale has been duly 





z. °"(19g0) Go MLJ. 423: L.R. 581A. 50 808: ALR 1933 Mad. 598, 


nar + (1941) MLJ. 19g, i f 
a ngoo) 6g MENJ. agg i LLR, ga Mad (NOH) MAS 198 o 


Cd 


= 


348 . . THE MADRAS LAW JOURNAL REPORTS, [1960 


carried out), if no npplication $ is made under rule 89 “ the Court shall make an order piy the 
sale and thereupon the sale shall become absolute’. 

On that interpretation, the Privy Council allowed the appeal holding that the 
purchaser was entitled to confirmation of the sale. Although it should not be 
within the province of the decree-holder and the judgment-debtor by an agreement 
between themselves out of Court to prejudice the rights of a third party purchaser 
in'a Court auction sale, the decision of the Privy Council was also grounded on 
the ‘imperative character of the language used in rule 92. The poiat was elabora- 
tely considered by Madhavan Nair, J., in Sorimuthu v. Muthukrishna1. In that case 
between the date of sale to a stranger and the date of confirmation thereof, the 
decree on the foot of which the sale had taken place, was set aside by the appellate 
Court. The judgment-debtors, in the circumstances, prayed that the auction- 
sale should not be confirmed and that the sale should be set aside. Though their 
application purported to be under Order 21, rule 89, the applicants had not complied 
with the requirements of that rule by making all the necessary deposits mentioned 
therein. The question of confirmation of the sale had, therefore, to be. viewed 
apart from rule 89. The argument was that since the decree had been set aside 
by the appellate Court, there was no jurisdiction for the Court to confirm the sale. 
The learned Judge rejected the contention and reached the conclusion that there was 
no option for the Court but to confirm the sale on the view that the omission of the 
Proviso to section 316 of the Code of Civil Procedure, 1882, was indicative that the 
continued existence of a decree was no longer necessary as a condition for confirming 
the sale and that having regard to the decision of the Privy Council already referred. 
to, the language of rule g2 left no choice for the Court. The same view was taken, 
of the relative provisions by Wadsworth, J., in Ambujammal v. Thangavelu Chettiar®, 
That again was a case of an execution sale to a stranger and an application under 
Order 21, rule go, had been dismissed. But before confirmation of the sale, the 
appellate Court had set aside the decree and dismissed the suit so that on the date 
when the confirmation of the sale came up for consideration the decree had ceased 
to have a judicial existence. Nevertheless, the sale was confirmed. It was the 
correctness of this order that was challenged before the learned Judge. After consi- 
dering Sorimuthu Pillai v. Muthukrishna! and Seth Nanhelal v. Umrao Singh? and certain. 
other cases of the Calcutta and Nagpur High Courts, the learned Judge held ee 
the balance of authority was in favour of the view taken by Madhavan Nair, J., 
that hé could see no reason to take a different view. With respect, we concur an 
Wadsworth, J. 


Section 316 of the Code of 1882 ran thus : 


“When a sale of immovable property has become absolute in manner aforesaid, the Court shall 
grant a certificate stating the property sold and the name of the person who at the time of the sale is 
leclared to be the purchaser. Such certificate shall PEA the date of confirmation of the sale : and, so 
far as regards the parties, tọ the suit and persons h or under them, the title to the pro- 
perty sold shall vest in the purchaser from the date of fa of auch otha and not before : 


Provided that the decree under which the sale took place was still subsisting at that da 


Itis clear from this provision that (1) the property sold vested in the purchases 
not from the date of sale but from the date of the certificate and that (2) on the 
date of issuing the certificate the decree under which the sale took place must still 
be subsisting. Section 316 of the old Code is now substituted by the present section 
65 and rule 94 of Order 21 of the Code of 1908. Section 65 states that 

“ where immovable property is sold in execution of a decree and such sale has become absolute’ 
the property shall be deemed to have vested in the purchaser from the = when the property is sold 
and not from the time when the sale becomes absolute.” 
The sale becomes absolute when it is confirmed under rule 92. The position 
therefore, ‘obtaining under the existing provisions of the Code is that the property 
becomes vested in the purchaser on the date of the sale and as a result of the omission, 
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of the proviso to section 316 of the old Code from the present Code, the requirement 
that the decree under which the sale took place should still be subsisting on the date 
when the certificate under rule 94 is issued, has disappeared. The vesting of the 
property in the purchaser on the date of sale no doubt becomes effective when the 
sale is confirmed. But the fact that the vesting is on the date of sale coupled with 
the fact that the continued subsistence of a decree is no longer a condition precedent 
to the issue of a sale certificate under rule 94 appears to point to the necessary corol- 
lary that confirmation of a sale under rule 92 is no longer conditional upon the 
existence on the date of confirmation, of an outstanding decree in execution of which 
the sale had taken place. “Apart from that, where a sale has taken place, rules 89 
to gI provide the grounds and the procedure for setting aside the sale. Where one 
or the other of these rules has not been availed of, or if availed of but unsuccesfully 
rule g2 directs “ the Court shall make an order confirming the sale.” The language 
is imperative and leaves no discretion. , In such circumstances, the Court is bound 
to consider ‘confirmation of'the sale and no considerations outside what is provided 
under rale 92 may be germane, especially in cases in which the rights of stranger- 
purchasers at Court auction sale for value are involved. Cases of fraud in execution 
sales may stand on a different footing. ‘So too in cases where the decree-holder - 
himself is the purchaser, different considerations in particular circumstances, may 
apply and the judgment-debtor, in the event of a decree, in execution of which his 
property has been sold, being set aside on appeal, may properly ask for cancellation 
or restitution. But we are not called upon in this case to decide those questions. 


The learned counsel for the judgment-debtors conceded before us that the ` 
balance of authority was against him but urged that from the standpoint of justice 
to his clients, we must invoke our inherent powers under section 151 of the Code of 
Civil Procedure and refuse confirmation of the sale. It is obvious that we cannot 
accede to this request because it is well settled that where a matter is covered by 
specific provisions in the Code, resort cannot be had to section 151. Further, the 
question of confirmation of,a sale in favour of a stranger-purchaser has to be appro- 
ached not so much from the standpoint of justice, as it is essentially a question of 
policy in relation to the power of the Court to effectively enforce its own decrees 
and safeguard the rights and interests of an innocent third-party or stranger-pur- 
chaser for value in Court auction. , On, this aspect as well, we are, with due respect, 
re ages with the observations of Wadsworth, j-, in Ambujammal v. Thangavelu 
Chettiar? 

The appeal, is therefore, allowed and E.A. No. 2209 of 1956 will stand ordered. 
The Steers will have ms costs from Pespondents 3 and 4 throughout. 


R.M. ee Appeal allowed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justicg RAMAGHANDRA IYER. 


A. Marcalline Fernando §, 0 | i : .. Petitioner * 
D. 
St. Francis Xavier Church, Kottar, ah the Present Parish Priest 
Rev. Father S. Barnabas .. Respondent. 


Civil Procedure Code (V of 1908), section 133 and Ordrr 26, rule 1—Issue of Commission to examine wiiness— 
Scope of power. « 

The examination of a vitia on Commission į is not an "alternative to an examination in Court as 
one of the fundamental rules of procedure in judicial trial is that the Judge who is charged with the 
decision of a case should himself hear the evidence. ‘Unless the conditions laid down in Order 26, 
rule r or section 133, Civil Procedure Code are satisfied, a Court, would have no jurisdiction to delegate 
the examination of witnesses to a‘Commission on the supposed theory that evidence in Court is neces- 
sary only in cases where the witness is likely to speak an‘ untruth elsewhere. The mere fact that b 
reason of his culture and background as a priest a person could be expected to speak only the tru 
would not by itself be a sufficient ground to entitle him for examimation on Commission. 
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Petition under section 115 of Act V of 1908 praying the High Court to revise: 
the order of the Principal District Munsif, Nagercoil, dated rgth February, 1959 
and made in I.A. No. 2654 of 1958 in O.S. No. 275 of 1958. 


V. Srinivasan, for Petitioner. , 
A. P. C. Albuquerque, for Respondent. z . . 


The Court delivered the following 2 

Jupcmenr.—This is a petition to revise the order of the District Munsif of 
Nagercoil in I.A. No. 2654 of 1958 in O.S. No. 275 of 1958, issuing a commission 
for the examination of the Bishop of Kottar. The lower Court has held that such 
examination is authorised under the provisions of Order 26, rule 1, read with section 
133, Civil Procedure Code. It is, however, not the case of the respondent (the peti- 
tioner in the lower Court) that the Bishop of Kottar is either exempted under the 
Civil Procedure Code, 1908, from attending Court or is unable to attend Court, by 
reason of any sickness or infirmity. The only ground is that he is a person in 
exalted position, being a spiritual head and dignitary of the church, and as such. 
should not be compelled to appear in Court, The learned District Munsif, who 
accepted the contention, observed thus :— 


“The only ground in favour of the respondent is his allegation in his order that truth can be found 
only if the person sought to be examined is examined in Court. Im this respect that person being a 
cultured person with a deep religious background can be expected to speak only the truth. There is 
no necessity to find whether the witness is speaking the truth as in the case of witnesses who frequently 
are in the habit of resorting the Courts for giving evidence ”. 


The approach to the question, as well as the reason advanced for justifying’ the 
issue of a commission, are both incorrect. The examination of a witness on com- 
mission is not an alternative to an examination in Court, so as to vest in a Court 
a power to issue a commission in all cases where it was apparent that the witness is 
likely to speak the truth. One of the fundamental rules of procedure in judicial 
trials is that the Judge who is charged with the decision of a case should himself 
hear the evidence. A finding of fact arrived at by a Judge who himself saw and 
heard all the witnesses is of greater value than that by one who did not do so. The 
impression that could be gathered by a Judge in an oral examination of witnesses 
is not merely the result of the answers given by them but several undefinable matters 
like the manner of giving evidence, the immediate reaction to question, etc. ‘The 
Civil Procedure Code statutorily provides for the cases in which examination of 
witnesses can be done on commission. Section 133 provides exemption from per- 
sonal appearance in regard to certain persons. It is not contended that the Bishop 
is one of those persons exempted under section 133, Civil Procedure Code. Nor is 
his case covered by the provisions of Order 26, rule 1 or rule 4, Civil Procedure 
Code. If the conditions laid down in those provisions are not satisfied, the Court 
would have no jurisdiction to delegate the examination of witnesses to a Gommis- 
sioner on the supposed theory that evidence in Court is necessary only in case where 
a witness would speak an untruth elsewhere. Nor can I subscribe to the proposition 
that there is a presumption in the case of certain witnesses that they would always 
speak truth. The question whether a witness is speaking the truth, is not a matter 
of assumption or presumption but one for determination after the evidence is taken 
and the matter judged in the light of the circumstances. While a Court might be 
slow to presume that a man of culture is speaking an untruth, it will be abdicating 
its functions if it were to hold in advance that what he might say would be the truth. 
Estimable persons who might not give false evidence might have given such evidence 
either by mistake bias or other influences and it is the function of the Court to assess 
the worth of such testimony. There is-no difference so far as Courts are concerned 
whether the evidence is given by the meanest citizen or the highest spiritual dig- 
nitary. In Panachand Chotalal v, Manoharlal Nandalal}, it was held that a religious 
preceptor who was a party to the suit was not entitled, by reason merely of his rank, 
to be examined on commission, g ; 
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. Under the provision of section 133, Civil Procedure Gode, prior to its amendment 
by Act LXVI of 1950, there was & power vested in the State Government to exempt, 
by notification, from personal appearance in Gourt any person whose rank, in the 
opinion of such Government, entitled him to the privilege of exemption. That 
provision has now been’ repealed by reason ofthe amendment. Except in cases 
covered by seqtions 132 and 133 there can be no exemption from appearance in 
Court. The mere reason that a witness, by reason of his culture and background, 
could be expegted to speak the truth, whether examined on commission or before 
Court, would not be sufficient to entitled him for examination on commission. 


‘Yet another reason is given by the lower Court. When Nagercoil was part of 
the Travancore State, His Highness the Maharaja of Travancore had exempted the 
Bishop from personal attendance in Court under section 133 of the Travancore 
Civil Procedure Code and such exemption would avail even now. The lower Court 
failed to notice that the issue of a commission for examination of a party or witness 
is purely a matter of procedure : no party or witness can be said to have any vested 
right im such procedure. The exemption that was granted by the Maharaja of 
Travancore, would enure only so long as the Travancore Civil Procedure Code, 
under which it was granted, was in force. The Civil Procedure Code of 1908 
applies to all’ the States in the Indian Union, and exemption granted under the 
Travancore Civil Procedure Code would no longer avail, in the absence of any 
statutory safeguard preserving the rights secured under that Code. As pointed 
out already, Act LXVI of 1950 has repealed the provision, regarding the Govern- 
ment’s rig. t to exempt certain persons from appearance in Court, and it is not 
possible for any State Government, by notification, to exempt any person from such 
appearance., ‘The order of the lower Court, issuing a commission, cannot, there- 
fore, be sustained, and it is set aside. ' 


The Civil Revision Petition is allowed with costs, 
. RM. 





Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :—MR. JusTigde ANANTANARAYANAN. 
Gulam Mohamood l me .. Appellant* 
v. 

Amrani Ammal (deceased) and others ` Respondents, 

' Act (IV of 1882), 06 and Notice i$ and leas 
Re i satel wok sek aa Dias Gel jae lien Whee peta te infeite a lease. Soi aie 


' & valid notice to quit under section 106 of the Transfer of Property Act should determine the 
tenancy by the time of 15 days expiring with the end of the month of tenancy. The notice should 
specifically state what the month of the tenancy was. 


‘ In order to plead in a suit that a denial of the title of the lessor or a disclaimer of the tenancy 
operates as forfeiture of the lease under section 111 (g) of the Transfer of Property Act, the denial 
and forfeiture must have occurred pet to the suit and should form part of the cause of action on 
which the suit is based. .A denial o ee ee ea ee E OA 
under section 111 (g) of the Transfer of Property Act. 


Appeals against the decree of the City Civil ‘Court in Madras in O.S, No. 116 of 
1955. 
OA. A for Appellant in 0.C.C. App. No. 18 of 1957 and for Perpondent 
in C.C.C. App. No. 22 of 1957. 

E. C. Jocob and S. K. L. Ratan, for Respondent in C.0.G. App. No. 18 of 1957 
and for Appellant in G.G.G. App. No. 22 of 1957. 


The Court delivered the following 


| Jovement.— These are related appeals by the ri svernirs and the dialani 
$ ively in a suit for recovery of arrears of rent, dama for use and occupation, 
ad possession through ejectment. The suit was d with costs as prayed for, 


*C.C.C.A, Nos. r8and aa of 1957 - Lote oe tah a CAR 196, - 


= 
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The plaintiff (landlord) purports to be aggrieved by: the decree which is is not in 
rope of the entire land according to the plaint. schedule, but is specifically limited 
or 6 huts thereon occupied’ by the defendants. The defendants (tenants) 
ae to be aggrieved by: the decree in ejectment, which totally. ignores the provi- 
ie of the Madras City Tenants’ Protection Act (Act III of 1922 as modified by 
Act XIX of 1955) and particularly the rights. given to tenants under sections 3 
and 11 of that Act. These related appeals thus.raise the following issues = (i) whether 
the Madras City Tenants’ Protection Act, 1921 (Act III of 1922),applies to the 
present case, either as it stood, or as amended by Madras Act XIX of 1955; fii) 
whether, if the Act is applicable, the decree in ejectment can be supported, when the 
landlord admittedly failed to comply with the provisions of section 11 of the, Act, 
and when section 3 of the Act has also not been complied with ; (iii) whether the 
fact that the tenants preferred I.A. No. 124 of 1956 ‘under section g of the Act for 
exercising the option to purchase, the land, which was dismissed by the Court below 
on the ground of limitation, amounts to any waiver by the tenants of the require- 
ments of section 11,.upon the authority of Vedachala Naicker v. Doraiswami Mudaliar? 
and (iv) whether, assuming ‘that the suit ought not to have been decreed for eject- 
ment the portion of the decree which relates to the claim for arrears of rent ‘ought 
to be sustained, and what further observations should be, now made, ae 
the mutual rights of parties? , , 


In the interests of justice I am constrained to observe that. the trial of this suit 
by the learned Additional Judge of thé City Civil’ Court, appears to have been 
both hasty and superficial. The learned Judge does, not find that the Madras’ City 
Tenants Protection Act, '1g21 (Madras ‘Act III of 1922) as modified by Madras Act 
XIX of 1955, does not apply to the facts of this case, or to the parties, But he seems 
to hold, as far as I can follow him, that since the deféndants denied the tenancy in 
their written statement and set up an independent title perfected by adverse’ posses- 
sion, they should be held to have forfeited their rights under section 111 (a). „of the 
Transfer of Property Act. I shall quote the authorities on this aspect later, but two 
broad propositions must suffice to dispose’ of this reasoning,’ which ‘is fallacious. 
Firstly, the defendants admitted the tenancy ‘at the’ trial, as the learned J at 
explicitly finds, and even filed I.A. No. 124 of 1956 for reliefs under section 9 of 
Act, as acknowledged tenants. Secondly, the law is very clear that for section 111 
(g) of the Transfer of Property Act to operate, the forfeiture alleged must liave occur- 
red. prior to the suit, so that it would be part of the cause of action upon which the 
suit was based. The authorities are very clear that a denial of the tenancy after 
the suit is instituted, would not work out as any such forfeiture of the lease under 
section 111 (g) of the Transfer of Property Act. Further, as I have observed, the 
Bite udiation of the tenancy by the defendants in the written statement was not 

ered to at the trial, and the defendants expressly acknowledged the tenancy and 
claimed the protection of the City Tenants’ Protection Act, Madras Act III of 
1922, as amended by Madras Act XIX of.1955. Therefore, the fact that the notice 
issued in this case (Exhibit A-1, dated 27th July, 1954) admittedly ignores the provis 
sions of section 11 of the Act does, gues to all the E re the suit in 
‘ejectment liable to be dismissed. 


I shall first dispose of. the argument eo to forfeiture before proceeding 
further. It is clear enough that this matter was not carefully-gone into by the lower 
Cow with reference to the authorities. It is indisputable case’ the tenancy was 
a and an independent title- by prescription. ibavanced only after the suit was 
Eee and through the written statement, and at no’-earlier stage. . The- Privy: 
Council observed in Maharaja of Jeypore v. Ryukmini. Patiatnahadevi Garu? ; . 

see ee a anr ere ee eee eae oot talei in that sult, because 


the forfeiture must have accrued before the sult was instituted ; See Nizamuddin v rei 
Already referred to and the previous case of Pramath Shaka. Madhu Khulat there cited 5, ae 





wey ack as 1a 46 İ.A. 109: i ( A HR a8 Gat ob. ne 
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In’ Mulla’s Transfer of Property Act, 1956 Edition, at page 688, the learned 
author observes with reference to section 111 (g) : 


“The disclaimer must be béfcre suit filed to eject the lesse¢, that is on the principle that the cause 

of action must be based on something accruing before the suit, and the fe is followed by all the 

Courts in India, for it has been held that a disclaimer in the written, statement or after suit Bed, will 

not support a forfeiture.” i. i í i 
15 e 


i aes fi P E En 

“That disposes of the argument that any forfeiture. of their rights by the tenants 
really occurred in the present case. The tenants were undoubtedly not barred 
from claiming the benefits of the Madras City Tenants’ Protection Act, and, as I 
have-earlier stressed, it is not in dispute that the notice was not-in accordance with 
section 11, and that, in fact, compensation for the improvements (building and 
trees) has neither been offered ‘by the landlord, nor assessed in this case, in 
accordance with the provisions of the Act. 


Even otherwise, and assuming for a momient that the Madras City Tenants’ 
Protection Act does not apply, the notice was not even’in accordance with section 
106 ofthe, Transfer of Property Act read with section 111 of the Act, as it should 
otherwise be. ‘The authorities `are ‘very clear that‘such notice, to be valid, ‘must 
determine’ the tenancy by the time of 15 days expiring with the end of the month 
‘of the tenancy. In the present case, there was simply no evidence to prove when 
the tenancy began, or what the month of the tenancy was. The notice, Exhibit 
A-1 requires delivery of’ possession with the expiry of a’ month ending’ with goth 
August,.ig54. But even in the plaint, I find no'averment whatever about the actual 
date of commencement of the ‘tenancy, ‘or ‘whether the tenancy'ran from ‘the com- 
mencement from the first of each calendar month. There is 4 most vague and un- 
satisfactory ‘allegation thatthe defendants weré tenants ‘in or about the end of the 
year 1950. There is no other evidence. Apart from this, it is very difficult to see 
why the Madras City Tenants’ Protection Act will not apply to the case. Prima 
facie it will apply, for under the Act‘as amended by’ Madras Act XIX of 1955, 
it has been made-applicable, in the City-of Madras, '“‘to tenancies of land’ created 
before the commencement of the Madras, City Tenants’ Protection Act (Amendment) 
Act, 1955.2: Also see Kanntappa Chettiar v. Ramachandra Iyer and another}, for the view 
that section 9 of Act. III of 1922 did apply-to cages in which suits were pending 
at that time, and.evén where suits had resulted in decrees, which had not been fully 
executed, © =, nyy at n ' 

Learned counsel for the landlord attempts to argue, upon the strength of certain 
observations of Chandra Reddy, J., in Vedachala Naicker v. Dovaiswami Mudaliar?, 
that there is an option given ‘to the tenant either to choose the benefits under sec- 
tion g or under section 11, ard that where the tenant chooses the benefits under sec- 
tion g he must be held to have waived the objection that the suit itself was not insti- 
tuted in accordarice with the mandatory provisions of section 11 of the Act. I have 
read this decision carefully (the head-note itself is somewhat misleading), and I am 
‘quite unable to see how any principle of the decision can apply to the present facts. 
Firstly, I‘must observe that it has been clearly laid down im several prior decisions 
of this Court that the provisions of section 11 of the Madras City Tenants’ Protection 
Act were mandatory, and that failure to comply with those provisions would neces- 
sarily entail the dismissal of the suit. Those authorities are: Rahmat Bi v. Krishna 
Doss Lala?, Ganesa Naiduv. Mallaram Singh*, Ranganathan v. Mariappa Chetti’. Patanjali 
Sastri, J., as he then was, explicitly finds in the last decision that the provisions of 
section 11 were mandatory, and that absence of compliance with those provisions 
would be fatal to the suit. Chandra Reddy, J., detinitely observes in Vedachala 
Naicker v. Doraiswami Mudaliar?, that he was not differing from these prior authorities. 
Actually, had he done so, the matter would necessarily have proceeded to a Bench 
for an authoritative pronouncement. 








P nes 
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The learned. Judge then ‘states: er: 

“I am inclined to agree-with the argument advanced on behalf of the petitioner that the only 

consequence of the failure to observe the provisions of section 11 of the City Tenants’ Protection Act 
is the dismissal of the suit, and that it does not affect the institution of the suit.” ; 
With great respect, I do not’ find the reasoning of the above passage to be 
very clear, particularly in view of the explicit language of Patanjali Sastri, J., in 
Ranganathan v. Mariappa Chetti}. But this point need not trouble us at present. The 
point is-that, in any event all these authorities including Vedaghala Naicker w. 
Doraiswami Mudaliar®, stress that failure to comply with the mandatory provisions. 
of section 11 would be fatal to the suit. But the learned Judge later observed : 

“Further it must be borne'in mind that the provisions of section 11 of the Act were enacted for 


the benefit of the tenant, as pointed out in the rulings referred to above, and not for his detriment, and 
the landlord cannot therefore take advantage of the provision to the prejudice of the tenant.” 


The facts of that case show that the landlord desired to withdraw the suit in 
ejectment under Order 23, rule 1, Civil Procedure Code, after the defendants had 
filed an application under section g of the Act, on the ground of the formal defect 
arising from the failure to comply with the provisions of section 11. The landlord 
was not permitted to do so,,as such permission would entail the loss of privilege or 
right of the tenant to purchase the land, under section 9, with reference to his applica- 
tion. The present facts are totally different. Here, we have a case of a tenant, 
who actually could not obtain the benefit of section 9 of the Act, because his appli- 
cation was out of time. The Court has no power to condone such a delay. Vide 
‘Observations of Subrahmanyam, J., in Nagammal v.° Govindarajulu®. The result 
is that the tenant was not able to exercise any option, and to obtain the benefits of 
section g of the Act. Under those circumstances, it would be opposed to all principles. 
of equity, and to the law, to hold that the tenant’s unsuccessful attempt to invoke 
section g amounts to a waiver with regard to his rights under sections 3 and 11 of 
the Act, and that, in consequence, the suit must be held to have been validly insti- 
tuted, notwithstanding the failure to comply with section 11, the provisions of which. 
are mandatory and absolute. 


I think it is very clear, therefore, that this suit ought not to have been decreed’ 
in ejectment. Learned counsel for the landlord now sfates that the improvements 
may be ascertained, and the compensation determined, which the landlord would. 
be willing to pay. But that is not the proper procedure. The proper procedure 
is for the landlord to issue a fresh notice in ejectment, complying with the manda- 
tory provisions of the Madras City Tenants’ Protection Act, and to take appropriate- 
proceedings if the lessees do not surrender possession, In this view, it is not neces~ 
sary to deal on the merits with the appeal of the landlord relating to the specific 
areas leased. 


As there is no objection to decree for rent as awarded, L confirm that portion 
of the decree alone. The decree in ejectment is set aside. Under the circumstances,. 
including the fact that the plaintiff is a person functioning as a mutawallt, of a. Muslim 
Wakf and not in his personal right, I direct the parties to bear their own costs through- 
out. 

R.M. i Decree in ejeciment set asile.. 
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7 ao IN THE HIGH COURT OF JUDIGATURE AT MADRAS." ? 
“+ Paesenr :—Mnr, Jusror Ba HNA -AYYAR'AND'MR‘‘Jostice JAGADBAN: * 
M. A. Abdul Malick Saheb"? °°" 7 7 vl Appellant ` 
-à a PaA fo E Se o a ` £ sofa 


=e J. . eee x R 
T. P. Muhammad Yousuf Sahib. and others" "5 7 <. Respondents. `, 
Gontract Act (IX of 1872), section’ 16—Undue inffuence—What is—Gift from, child to parent soon, after 
attaining majority—. Presumption of undue influence. aR Pet oe Oe ra ` A 
Transactions in the nature of a bounty from a child to a parent are in equity looked upon with 
caution by Courts and it is the duty ofthe donee to prove that the gift was the result of free exercise 
of ind ent will and the Court should be satisfied that the donor was acting independently without 
any influence from the donee. The mere existence of the fiduciary felationship of parent and child 
the donee and the donor raises a presumption of undue influence‘and' it is on the donée 
to rebut the presumption. o : er ees ar 
_ Appeal, against the decree of the Court of the, Subordinate Judge of Vellor 
dated 5th July, 1956 and passed in Original Suit No, 32, of 1955... |, o abs 
K. Krishnaswami Ayyangar,, N. C. Raghavachari, N. S., Varadachari and Narottam 
Jain, for Appellants. S Gl an aa 
V. C. Viraghavan, for 1st Respondent. r i 
The Judgment of the Court was delivered by' pag Se SS ee 
agadisan, F—T. P. Ahmed Hussain Sahib, a Muslim resident of Tirupattur, 
N Arcot District, died on 24th July, 1952, leaving behind considerable properties 
and two widows, 7 sons and g daughters. Zuleika Bi wasone of the two surviving widows. 
She had 3 sons by Ahmed Hussain, the eldest of whom was T. P. Muhammad Yauisuf” 
Sahib. ' He was a lad- about 18 years old at the time of his father’s death, and his 
two younger brothers were still minors: There-was a partition of the estate of the 
said Ahmed Hussain Sahib between his heirs in which. all the heirs including Zuleika 
Bi and Muhammad Yousuf Sahib got their legitimate share of ‘the properties as 
per Muslim Law. Zuleika Bi’s brother: was one Abdul Jabbar Sahib, a merchant at 
Hindupur, having a residence at Tirupattur also. He evinced interest in the affairs 
of his sister and was instrumental in bringing about an amicable division of the assets 
of the deceased Ahmed Hussain between 'his heirs. Yousuf Sahib was living ‘with 
his mother and he executed twodocumentsin her favour, one called a gift deed and 
the other a deed of release by which he completely denuded himself of all the pro- 
perties he got as a sharer in the estate of his deceased father. These-documents 
are dated 12th July, 1953 and 13th July, 1953. Within a few months thereafter on 
tst January, 1954, the mother Zuleika Bi, the donee from her son Yousuf 
Sahib purported to sell the properties which she got from her son to a stran 
to the family, one Abdul Malik Sahib stated to be a shroff merchant at Tiru- 
pattur for an alleged consideration of Rs. 7,900. The properties consist of a build-. 
ing with a rice mill, machinery and plant, which was leased out by the late 
Ahmed. Hussain himself during his lifetime to one Ramalingam Pillai for a monthly 
rental of Rs. 125. o i 7 : R ; 
Yousuf Sahib diled O.S. No. 32 of 1955 on the file of the Sub-Court at Vellore 
challenging the validity of. the transactions entered into, by him with his mother, 
who in turn had purported to sell the properties she got to a stranger, and prayed 
for rescission of the said transactions and for recovery of possession of the properties 
together with mesne profits claimed at Rs. 125, a month from 12th July, 1953 till 
delivery of possession. The first defendant in the suit was his mother Zuleika Bi, 
the second defendant was the alienee from his mother and the third defendant ‘was 
the lessee in possession of the properties. = i 
The averments in the plaint constitutės a jumble of ill-assorted ideas and legal 
conceptions. Itis stated therein that the plaintiffyielded to the insistence, pressure and. 
importunities of his mother, and'that he was impelled to act as he did by gratitude 
affection and respect for a parent. _ It is also said that the plaintiff was put in fear 
of bodily harm both by his mother and uncle (Abdul Jabbar). The plaint further 
averred that his mother ‘was in a position to dominate his will and that he was not 
m a Ra a a 
+ Appeal No. 272 of 1956. 21st March, 196m 
f 7 : (rst Chaitra, 1882, Saka) ; 
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a willing or free agent in executing)the impugned documents. . It is:clear, however, 
f.om a reading of the plaint, that the plaintiff’s main ground of attack on the transac- 
tions in favour of his mother was one based upon a plea of undue influence. 


The case of the first defendant was that the plaintiff acted voluntarily in exe- 
cuting the documents in her favour, that he exercised a free and independent mind 
in regatd to the transactions, and that the story of her’ having been ‘n a position’ to 
‘dominate the will of her adult son; and of his having been put in fear of bodily harm 
was a mere myth. 


- . The second defendant in the suit, the alience from the mother while supporting, 
the casé of the first defendant in respect of the oe of course, ae that 
the was, a bona fide purchaser for value.. 


The learned Subordinate Judge of Vellore Dind that the impugned transac- 

tions were vitiated’by undue influence and fraud, that the second defendant the 

alienee was not a bona‘fide purchaser for value and: accordingly decreed the, suit in 

ges of- the plaintiff. He also awarded mesne profits in his seals at the rate of 
Rs. 125 a month both past and future. 


The second defendant is the appellant before 1 us. The contentions on ‘his behalf 
in this Court were the same as in the, Court below... ~ 


. . Exhibit A-3 dated roth August, 1952 is the deed of partition between | the heirs 
wofithe-late Ahmed Hussaini Sahib. The defendant got the-properties described in 
‘Schedule A-to the’said document’ valued at Rs. 1,250 besides: her mahr amount of 
Rs.. 650. ! The plaintiff ‘got the properties described in Schedule B` to’- - the’ said 
document valued at Rs. 1,250. , The other sharers got the other properties described 
diri the various schedules-‘to the said document. It is noteworthy that the first de- 
fendant obtained under the partition properties and assets which are at least of 
the same-value as those ‘got by the ‘plaintiff. aan 


Exhibit B-1 dated rath July, 1953 is the deed, of zit by the planuti in favour 
of the first, defendant. ` In, form and. in substance it is gift pure and PER _.The 
“object and purpose of the said transaction is recited as iollows thercin : 


“Taking into consideration the faet thatthe properties. obtained by you are not ‘enough for your 
livelihood that I am proceeding to outside places in connection. with business and . that you being my 
mo. her should live comfortably I have gted ted to you me under-mentioned property aft the value of 
‘Rs. 1,060 and have delivered posscésion thereof to you ” 


No element, of consideration or quid pro quo is ey in rie document. _ 


13 On rgth July, 1953 the very’ next day dfter the execution of the gift ‘deed, Ex- 
hibit-B-1, the plaintiff executed Exhibit B-2 in favour of his mother. This document 
is styled as a' release deed.’ The: document “recites : 

+ i d Rirther I do tiot have any hug whatever i in respect ‘of all the properties remaining with you, 


cither within your lifetime or afier your lifetime. have executed (this deed) swearing upon Alla 
Rayul., Ihave np, objection whatever in your taking the properties as you please.” 


This" document Exhibit’ B‘2-is strange, incongrusus and abnormal, ° 


© Under Exhibit B-1 the plaintiff had already parted with all his properties ‘and 
Aaen was nö ‘necessity, { fora supplemental document to confirm it. The later docu- 
iment Exhibit B-2 purports to be a relinqui hment on the part. of the plaintiff of 
call his future “rights, if any. It is unthinkable that a boy still in his teens’ with a 
Jong future’ before him should have renounced all his earthly” possessiors, and also 
precluded himself from acquiring | future „proprietary rights. i 


‘On Ist January, 1954, the second defendant obtained a conveyance from the 
‘first defendant under ‘Exhibit 'B-8 oft ‘the building and premises alone for an alleged 
-consideration of -Rs. 2,000. ‘The document recites. that an amount of Rs. 500 was 
received in ca h on ‘the date of execution ard, that Rs.,.1,500 should be paid before 
the Sub-Registrar at the time of registration. On the same day the second défendart 
ook a receipt Exhibit B-4 frcm the first defendant which recites that all the rice mill, 
a and plant had already been sold by her to him for a cons‘d-ration 

LS! 5,900 of which.a sum of Rs. 500 was to be adjusted. by the second defendant 
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paying' the: lessee of the property the advance which: he had given and the ‘balance’ 
of Rs. 5,400. was received in cath cn that date.. These. two ‘documents Exhibits 
B-8 and By are attested by Abdul Jabbar Sahib the prode of the first deipnganti 


i “On 4th February, 1954, the first defendant advanced a. sum ‘of, Rs. 5,000. to one 
Nurunnisa Bi Ammal wife of Abdul Jabbar Sahib, on a mortgage of. her properties 
embodied in Exhibit A-4. ; This document’also is ‘attested by Abdul Jabbar Sahib. 
The second defendant’s contention is ‘that this sum of Rs. 5,000 which the first de- 
fendant advanted to her Brother’s wife was. part of = sale oe eae she got 
from him wunder Exhibits B-4 and B-8. ; 


Tt is’ ‘obyious that the plaintiff began to ‘look sind arid then’ rBaliged the full: 
effect and fatuity of the transactions entered into by him with his ‘mother. “ It is’ 
possible that having come to realise that he had been tricked into entering into these’ 
transactions by his uncle Jabbar Sahib, þe became infuriated and wild. We find 
that orí 16th June; 1954, Abdul abbar Sahib and’ several others sent a mahazar tò 
the Sub- -Inspector of Police, ‘Tirupattur’ town, complaining against the acts of 
violence’ threatened by the plaintiff. The complaint was that the plaintiff was 
wanderihg in an unsouńd'state of mind stating that he would stab his motherwith 
‘a bitchuva: What happened as a result of this complaint is. not apparent from’ thé. 
records! ‘But it is stated in the plaint that the plaintiff was produced béfore the Sub- 
Magistrate of Tirupattur by the police but was discharged apparently because’ there 
was nothing, to be enquired into. Aftér the said. incident.the only ‘thing that pre- 
See the institution of the suit. was the exchange, of notices between the parties, 

ibit B-3‘dated gth August, 1954, being the notice on behalf of the plaintiff, and 
Exhibit A-1 dated 17th August, 1954 and Exhibit A-2 dated 23rd ‘August, 1954, 
being the: replies sent on behalf of defendants i and 2 ‘respectively. 


The second defendant after his. purchase from the first defendant took steps 
for eviction of the tenant Ramalingam Pillai-in H.R.C. No. 5 of 1955 0n thé file of 
the District Munsif’s Court of Tirupattur and obtained delivery of the property through 
Court on gand June,.1955. ‘Thereafter curiously enough: on 24th June, 1955» the 
second defendant again leased back the property to the very same Ramalingarn: 
Pillai for one year on a stipulated rent of Rs..100 per month. 


The circumstances in which the impugned documents Exhibits B-1 and B-z 
came to'be executed are deposed to by the plaintiff as P.W. 1. According ‘to him 
his mother, the first deferdant induced him to make the gift stating that she would 
be loyal to him and would not do anything which might cause prejudice and harm 
to her son, The plaintiff attempted to embellish his case by stating that he was shut 
up for five days by his mother and his uncle Jabbar Sahib and that he was given 
only water on those days. He admitted that he received a sum of Rs. 200 from 
his mother on one occasion and another sum of Rs. 100 on another occasion. ‘Hè 
denied having taken his mother’s jewels or sold Hiem: He stated ar the suit pro- 
perties are worth at-least Rs. 15,000. 


The learned counsel appearing for’ the appellant rightly commented upon the 
fact that the story of duress and wrongful confinement was sheer after-thought there, 
being no whisper or suggestion of it either in the notice that preceded the suit, 
or in the plaint. We have no hesitation in rejecting this part of the plaintiff’s case 
as'it shal merely on his own words and as such a thing is wholly improbable and 
unlikely 


On the side of the defendants; D.W. 1, the scribe of Exhibits By and B-z, 1 was 
one of the witnesses examined. , He is a professional document writer. He deposed 
that the documents were drafted. by one Narayana Iyer, a stamp vendor, at the 
instance of the plaintiff himself and that he wrote according to the said draft. - ‘In 
cross-examination he stated that he did- nothing except to write those documents 
and that he.knew. nothing else:: D.W. 2 was an attestor of Exhibits B-r and B-z: 
Hé has married ‘the step-sister of the plaintiff. “He deposed that the plaintiff brought 
both the documents and topk his-attestation’in them. ._D. W. 3 was 
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defendant herself. She stated that the plaintiff took away all her jewels and squandered 
the proceeds that he used to go to Bombay and squander and come ask for 
funds and again go away. She said. that she gave the plaintiff at first a sum of Rs. 
1,000 and then again another sum of Rs. 2,000. She complained in the witness- 
box that the plaintiff was rude to her and beat her and ran away. She of course 
denied having placed him under lock and key or confined him before the transactions 
were entered into. Though he denied that her brother Jabbar was present at the 
time when Exhibits B-1 and B-2 were executed, she admitted that he her “chief 
support and help”. Jabbar Sahib himself was examined as D.W. 4. He said 
that he was not present when the gift deed was executed or registered. He com- 
pletely dissociated himself from the transactions and he denied that he ever ill-treated 
the plaintiff. He admitted having signed Exhibit A-5, the complaint to the police 
and stated that he did so because the plaintiff was throwing stones and flourished 
a knife and threatened to stab him and others with it. He also said that he was mis- 
behaving and ill-treating his mother by beating her and threatening her with a 
knife. The witnesses on the side of the defendants have given conflicting versions 
regarding the plaintiff’s statement’ of objects and reasons for making the git. 


Two questions fall to be considered. `The first is whether the gift and release 
deeds executed by the plaintiff in favour of the first defendant are vitiated by undue 
influence. The second is whether the second defendant, the alienee from the first 
defendant, is protected on the ground that he is a bona fide transferee for value, with- 
out notice of the circumstances affecting the impugned transactions. 


Section 16 of the Indian Contract Act defines ‘Undue Influence’ in ` the 
following way : í 


“(1) A contract is said to be induced by ‘undue influence’ where the relations subsisting between 
the parties are such that one of the parties is in a position to dominate the will of the other and useg 
that position to obtain an unfair advantage aver the other. i ; 


+ (2) In particular and without prejudice to the generality of the foregoing principle, a person 
isd to be in a position to dominate the will of another. À 


(a) where he holds a real or apparent authority over the other, or where he stands in a fiduciary 
relation to the other ; or - : ; 


(b) where he makes a‘ contract with a person whose mental capacity is temporarily or per- 
manently affected by reason of age, illness or mental or bodily distress. 


(3) Where a person who is in a position to dominate the will of another, enters into a contract 
with him, and the transaction appears, on the face of it or on the evidence adduced, to be uncons- 
cionable, the burden of proving that such contract was not induced by undue ‘influence shall lie upon 
the person in a position to dominate the will of the other. ` i 


Nothing in this sub-section shall affect the provisions of section 111 of the Indian Evidence Act, 
1872”. : ' , ee 


The section broadly embodies two classes of cases which cannot be described 
better’ than in the following words of ‘Cotton, L,J., in Allcard v. Skinner?. 


“ First where the Court has been satisfied that the gift was the result of influence expressly used 
by the donee for the purpose ; second, where the relations between the donor and donee have at or 
shortly befare the execution of the gift been such as to raise a presumption that the donee had influence 
over the donor. In such a case the Court sets aside the voluntary gift, unless it is proved that in fact 
the gift was the spontaneous act of the donor acting under circumstances which enabled him to exer- 
cise an ind dent will and which justifies the Court in holding that the gift was the result of a free 
exercise of the donor’s will. The first class of cases may be considered as d ing on the principle 
that no one shall be allowed to retain any benefit arising from his own fraud or wrongful act. In the 
second class of cases the Court interferes, not on the ground that any wrongful act has in fact been 
committed by the donee, but on the ground of public policy, and to prevent the relations which existed 
between the parties and the influence arising therefrom being abused.” 


This case is an illustration of the second category of cases referred to therein. 
Transactions in the nature of bounty from a child to a parent are in equity regarded 
with great jealousy. Special relationships like parent and child, solicitor and client, 
dector and patient, guardian and ward, spiritual adviser or clergyman and 
parishioner constitute ‘ protected classes’ as ‘they may be called, because the law 
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throws a mantle of protection round them by raising a rebuttable presumption of 
undue influence. 

“ Ifa gift is made to a parent or guardian, soon after the donor attains twentyone, the presumption 
is that the influence of the parent or is still dominant, and the parental influence bas been held 


to exist in the case of sons of twenty-five and twenty-threé who resided with and were maintained by the 
father. The influence is deemed to exist in the language of the cases, until the child becomes emanci- 


pated.” ( "Ashbuchexts Principles of Equity, 2nd Edition, page 302.) 


The donee must show and the onus is upon him that the donor was either 
emancipated or was placed in a postion equivalent to emancipation by the posses- 
sion of independent advice: Powell v. Powell’. ‘Independent advice is not the 
only way in which the presumption can be rebutted. The donee must prove that 
the gift was the result of the free exercise of independent will. The Court must be 
satisfied that the donor was acting independently of any influence from the donee 
and with the full appreciation of what he was doing: Inche Noriah v. Shaik Allie 
Bin Omar?. 

The decision reported in Lakshmi Doss v. Roop Loll?, is also in point. There it 
was held that there is a presumption of undue influence in cases of this description 
which is available in favour of the donor. ' 


Mr. K. Krishnaswami Iyengar, learned counsel for the appellant, contended 
that the facts proved in the case are sufficient to show that the plaintiff acted volun- 
tarily without pressure of any kind and imbued with the laudable motive of providing 
for his mother who did not get enough under the partition to sustain herself. He 
submitted that Jabbar was not present at the time when Exhibits B-1 and B-2 were 
executed, and that Narayana Iyer, the stamp vendor, in whom the plaintiff had con- 
fidence was present at that time and also attested the documents. He commented 
upon the fact that the plaintiff did not choose to examine this Narayana Iyer. 
According to the learned counsel the plaintiff having himself presented the documents 
for registration before the Sub-Registrar, and’ having taken them back himself from 
the office of the Sub-Registrar and. harided them over to his mother and having there- 
after lived with her amicably for some time no other inference can be drawn ex- 
cept that the plaintiff did every thing of his own volition without in any way being 
induced either by his mother or by his uncle. We are unable to accept this view. 
The mere existence of the fiduciary relation raises the presumption of undue in- 
fluence and the Court will hold the transaction to be bad unless the presumption of 
undue influence is rebutted by cogent.evidence adduced by the donee. We are 
satisfied that defendants 1 and 2 have failed to discharge the onus which rests upon 
them in this case. 


A more improvident transaction kon the póint of view of the, plaintiff i it is diffi- 
cult to conceive of. The transaction itself affords cogent evidence that the plaintiff 
was under the influence of his mother. The plaintiff had just come of age and there 
is no reason why he should give away all his properties to his mother.'" We agree 
with the finding of the learned Subordinate Judge that Exhibits B-r , and Ba ae are 
vitiated by undue influence. 


The position of the second defendant has now to be considered. Section’8g 
ef the Trusts Act is also follows :— A 

“ Advantage gained by exercise of undue influence.-Where by the exercise of undue influence, any 
advantage is gained in derogation of the interests of another, the person gaining such advantage without 
consideration, or with notice that such influence has been exercised muse hold the advantage for the 
benefit of the person whose interests have been so prejudi 


Undue influence which undoubtedly operates against the first defendant will also 
operate against every volunteer who claims under her and also agajnst any person 
who claims under her with notice of the equity thereby created or with notice 
of the circumstances from which the Court infers the equity. See Bainbridge v. 
Browne‘, There is no doubt some evidence of the second ‘defendant: having paid 
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consideration for the transactions evidenced by Exhibits’ B-4 and B-8. Some 
payments have been made before the Sub-Registrar as evidenced by the endorse- 
ments of payment found in Exhibits B-4 and B-8. It may be that the second de- 
fendant is not a mere volunteer. But it is difficult to believe that he was unaware 
of the circumstances under which Exhibits B-1 and B-2 came into existence. The 
evidence of the first defendant is that the second defendant is an old,resident of the 
town (Tirupattur), that he lives in the street next to that in which she is living, and 
that he intimately knows her family affairs. He has purported tq purchase the 
proverties for an alleged consideration of Rs. 7,900.. He himself has leased out the 
properties on a monthly rental of Rs,-100. ‘Taking the annual income to be roughly 
Rs. 1,000 the value of.the-property must atleast be Rs. 15,000 which is the value as 
estimated by the plaintiff. The.fact that the seccnd defendant-is an intimate friend 
of the first defendant’s family, and the fact that he has purchased the property for 
a grossly. inadequate price show that he cannot .be a bona fide. purchaser for 
value. We hold that the second defendant is a person affected with notice of taint 
that attaches to Exhibits B-1 and B-2. 


$ a GEN ee ° 

The last contention urged by Mr. Krishnaswami Iyengar was that the mesne 
profits awarded by the Court below at the rate of Rs, 125 per month was excessive, 
and that the learned Subordinate Judge in any event failed to grant due allowance 
for expenses, payment of tax, licence fee, etc. This grievance on the part of the 
appellant is well founded. If necessary we would have remitted the matter to the 
Court below for a further enquiry. But the learned counsel appearing on both 
sides agree’ that the quantum of mesne profits may be fixed in a sum of Rs. 1,000 
per year, In modification of the decree of the Court below regarding mesne pro- 
fits we substitute the figure of Rs. 1,000 per year instead of Rs. 125 per month. 

Subject to 'the modification mentioned above, the appeal fails and-is dismissed 
with cost. l ‘ 

R.M. 7 meme Appeal dismissed in the main. 

IN THE HIGH COURT OF JUDICATURE AT .MADRAS. 
PRESENT :—MR. Justice RAMAGHANDRA IYER. 
Subbanna Gounder . a ` `ae Appellant. 
v. 

Karuna V, Elliah Chettiar -- Respondent. 

Madras City Tenants’ Protection Act (III of 1922) and Madras Cultivating Tenants’ Protection Act (XXV 
of 1955) —Respective scope—If could apply simultaneously in respect of the same subject-matter. 

The Madras City Tenants’ Protection Act lies to tenancies of land fc of i 

a building bereon whereas the M adras Cultivating Tenants’ Protection Aci applies cay ce enact 

cies of agricultural land. ‘It is not ible for both these enactments to apply to the same subject- 
matter. If the tenancy is one purely for agricultural purposes the Madras City Tenants’ Protection 
Act will not apply even though a building has been put up thereon to facilitate agricultural operations. 
The Revenue Divisional cer had jurisdiction to decide whether the tenancy was an agricultural 
one or, not and on the basis of the decision, to direct eviction. The remedy of the tenant if any,, 
is to approach the civil Court, in ca:e the tenancy is not an agricultural one. 

Petition under section 6-B of the Madras Act XXV of 1955 as amended by Act 
XIV of 1956 read with section 115, Civil Procedure Code, praying the High Court 
to revise the order of the Court of the Revenue Divisional Officer, Coimbatore, 
dated 11th February, 1960 and made in O.P. No. 138 of 1959. 


S. Mohan Kumaramangalam and ,S. Paramaswami for Petitioner. 
R. Gopalaswami Ayyangar and Vedantam Srinioasan, for Respondent. 
The Court delivered the following 


Jupcment.—This is a petition under section 6-B of Act XXV of 1955 against 
an order passed for the eviction of the petitioners in O.P. No. 138 of 1959, on the 
file of the Revenue Divisional Officer, Coimbatore. The Respondent, who is the 
landlord, claimed inter alia that, as the petitioner had used a portion of the land, 
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leased for agricultural operations for the purpose of putting a building and thus 
diverted the land to purposes ‘unconnected ‘with agriculture, he was liable to be 
evicted., The petitioner contended that the land was not taken on lease for agri- 
cultural purposes, but for the purpose of putting up buildings. The property‘leased 
is situate within the limits of the Coimbatore Municipality. The Madras City 
Tenants’ Protection Act was extend :d to Coimbatore Town on 19th February, 1958.- 
The petitioner pleaded that he had put up buildings on the property, and that he 
was entitled to the protection afforded by the enactment. The Revenue Divisional 
Officer, after’ considering’ elaborately the evidence adduced in the case, came to thei 
conclusion that the lease was for agricultural purposes, and that the sheds were put: 
up with a view to raise objections to eviction. He ordered eviction of the petitioner 
from the holding. 

It is contended for the petitioner that, having regard to the fact that buildings. 
have been put up on the land by -the. tenant, the Revenue Divisional Officer 
should have either dismissed the application for eviction, or given the relief to 
him under the Madras City Tenants’ Protection Act. There is'a misapprehension 
underlying the contention as to the’ scope and applicability of the Madras Culti- 
vating Tenants’ Protection Act and the Madras City Tenants’ Protection Act. 
The former applies only to agricultural tenancies : the la.ter for tenancies of land 
for the purpose of the tenant pu.ting up a building thereon. It is not possible for 
these two enactments to apply to the sarne subject-matter. If the tenancy is one’ 
purely for agricultural’ purposes, the Madras City Tenants’. Protection Act will 
not apply even though a ‘building to facilitate agricultural operations has been 
putup. If, on the other hand, the land is leased for the purpose of putting up a 
building by the tenant, the provisions of the Madras City Tenants’ Protection Act 
might apply. The Revenue Divisional Officer has „held that the tenancy is an 
agricultural one. This, he is entitled to find for the purpose of exercising the 
jurisdiction that is vested in him under Madras Act XXV of 1955. But the 
finding that the tenancy is agricultural is an incidental one, and it cannot be con- 
clusive so as to operate as res judicata between the parties, if the petitioner were to 
raise the question as to the nature of the tenancy ina civil Court for obtaining 
relief under the Madras City Tenants’ Protection Act. Suffice to say, that the 
Revenue Divisional Officer had jurisdiction to decide whether the tenancy was an 
agricultural one or not, and, on the basis of the decision, to direct eviction. The 
remedy of the tenant, if any, is to approach the civil Court, in case the tenancy is. 
not an agricultural one. 

The Civil Revision Petition is dismissed with costs. 

R.M. a Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chief Justice AnD Mr. JUSTICE JAGADISAN, 


A. B. Palani .. Appellant* 
; | 
K. P. Ramaswami Mudaliar & Co., by __ 
K. P. Kolandiappa Mudaliar and others .. Respondents. 


Presidency Towns Insol Act (III of 1909), sections 9 and 10——Petition by creditor filed within thre 
months of alienation by debtor—Application to implead alienes and to set aside alienation filed beyond three months— 
Notice served on alience beyond threes months—If bar to adjudication of debtor or to setting aside 
fe ay Towns Insolvency Rules (before amendment) Order 3 Rule 6-A—(Ruls 9 of New 
$, 1958). a 
On ae March, 1958, the respondent filed an application to adjudicate V, as an insolvent. 
Only the debtor was made a party to the petition according to rule 6-A of Order g of the Presidency” 
Towns Insolvency Rules as the same stood before ist July 1958. The allegation was that the debtor 
sold away his only available property to the appellant on 7th March, 1958, and that the alienation 
was fraudulent and intended to ‘defeat and delay creditors including the respondent. On goth June,, 
1958, an application was taken out for the addition of the alienee, appellant, as a party respondent. 
and for setting aside the sale in his favour, according to rule g of the revised Insolvency Rules which, 
came into force on 1st July. 1958. Wares . ae ee 
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. The appellant pleaded that he was not liable to be added as a respondent because more than 

three months had elapsed since the date of the alienation in his favour and hence it could not be 
-attacked in the pending insolvency petition. . ; 

Held : Once the insolvency petition has been filed in time, the subsequent dates on which notice 

of the petition is served’ on the alenee and other parties interested are not relevant. Because of delays 

~in Court notice is not actually served on the alienee within three months of the expiry of the date of the 

- alienation in his favour, it cannot be said that the alience completely escapes frqm an attack on the 

validity of the alienation in his favour. 

On appeal from the order of the Hon’ble Mr. Justice Subrahmanyam, dated 
‘17th November, 1958 and made in the exercise of the Insolvency Jurisdiction of 
-this Court in Applieation No. 312 of 1958 in I.P. No. 20 of 1958. 

K. Kuppuswami, for . Appellant. 

M. Natesan, P. Ramanathan, P. Swagnanam, C. Pitchaiah and The Official 
Assignee of Madras, for Respondents. 

The Judgment of the Court was delivered by 


„< Rajamannar, C.F7.—These two appeals arise out of a petition filed by one K. P, 
Ramaswami Mudaliar & Co., the contesting respondent before us, to adjudicate 
Venkataramanjulu Chetty insolvent. The petition was filed on 27th March, 1958. 
To that petition, as the rules stood at the time, only the debtor was made a party. 
It was alleged that the debtor had sold away his only available property, No. 40, 
Rottikara Thiruvengada Mudali Street, Choolai, for Rs. 25,000 on 7th March, 
1958 and that the alienation was fraudulent and intended to defeat and delay 
creditors including the petitioning creditor. On goth June, 1958, an application 
-was taken out by the petitioning creditor for the addition of the alienee under the 
sale-deed as a party respondent and for setting aside the sale in his favour. Notice 
went on this application to the alienee Palani Mudaliar who raised the objection 
that he was not liable to be added as respondent because three months had elapsed 
since the date of the alienation in his favour. and hence it could not be attacked 
in the pending insolvency petition. Subrahmanyam, J., who was the Judge sitting 
in insolvency overruled the objection and directed that the alienee be added as a, 
party-respondent. He also allowed the insolvency petition to be amended to bring 
out clearly what was already contained in ‘the original insolvency petition, viz., 
the allegation that the alienation in favour of Palani Mudaliar was an act of insol- 
vency. The learned Judge was of opinion that the application, dated goth June, 
1958, which prayed that the alienee may be added as a party, implied a request to 
the Court to order notice to the alienee and the prescribed rule in force at the time 
would substantially be satisfied. .That Rule is Rule 6-A of Order 3 of the Presi- 
dency-Towns Insolvency Rules, Madras, before 1st July, 1958 and ran thus: | 

“ When a petition alleges as an act of insolvency that any transfer by the debtor comes within 
the meaning of clauses (a), (b) or (c) of section 9 of theAct, notice of the petition shall be taken to the 
transferee under the transfer which is impeached.” 

The Insolvency Rules were revised and the revised rules came into force on and: 
from ist July, 1958. Itis now provided in these rules that where a petition alleges 
-as an act of insolvency a transfer by a debtor, the transferee should be impeached 
-as a respondent to the petition. It is, therefore, clear that as the rule now stands 
the alienee should be made co nomine a respondent and that is what the petitioning 
creditor sought by -his application A y to above. O.S. Appeal No. 51 of 1959, 
is from this order of Subrahmanyam, J. 

- There was another’ application made by the petitioning-creditor, Application 
No. 14 of 1959, for permitting the petitioner to carry out the amendments‘in the 
petition. This petition related to the alienation in favour of the appellant. This 
application was disposed of by Rajagopala Ayyangar, J. As the learned Judge 
observed, and with respect we say rightly, this application is complementary to the 
previous application which had been ordered by Subrahmanyam, J. Again ‘the 
alienee objected on the ground that more than three months had elapsed since the 

«date of the alienation in his favour before the date on which he had been served 
with notice in the prior application, and ex hypothesi before the second application 
was taken out. The learned Judge felt himself bound by the order of Subrah- 
meryam, J., and further added that the difference between the old rule 6-A and 
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- present Rule g was merely procedural and when there is an order permitting 

the petitioning creditor ‘to serve notice on the alienee,'it logically follows that the 
petitioning creditor is entitled to an order formally impleading the alienee, to com- 
ply with the rules of 1958. The learned Judge accordingly ordered the application 
and permitted the amendment to be carried out. Against this order O.S. Appeal 
No. 52 of 1959 has been filed. 


The main contention of Mr. K. Kuppuswami, learned counsel appearing for the 
appellant in the two appeals, was that on the expiry of three months from the atie- 
nation made by the debtor, it could not be attacked in any petition for adjudicat ion 
of the debtor, though the insolvency petition 1tself was filed within three months from 
the date of the alienation, unless notice of such an application was served on the 
alienee before the expiry of three months. Learned counsel was unable to cite any 
authority for this position which we have no hesitation in holding is, untenable. 
As the rule stood before 1st July, 1958, in an insolvency petition by a petitioning 
creditor, the' only respondent contemplated is the debtor. But if an act of insol- 
wency hagl been alleged in the petition, say an alienation, it was provided that notice 
should go to the alienee (Rule 6-A) of the insolvency petition, but the petition itself 
should only be deemed to be a petition against the debtor. Because the alienation 
was being attacked, notice was provided to enable the alienee, whose rights may be 
affected by any adverse decision of the Insolvency Court, to appear and plead his 
cause. Once the insolvency petition has been filed in time, we are not concerned 
with the subsequent dates on which notice of the petition is served on the alienees 
and other parties interested. Delays may occur over whicn the petitioning creditor 
may have no control and it surely cannot be said that because of delays in Court 
notice is not actually served on the alienee within three months of the expiry of the 
date of the alienation in his favour, he completely escapes from an attack on the 
validity of the sale in his favour. ' We agree with Subrahmanyam, J., and Rajagopala 
Ayyangar, J., that the appellant has no technical objection which can prevail. The 
appeals must, therefore. be dismissed. 


It is not disputed that the appellant will be entitled to defend the alienation 
in his favour on the merits. He has really, therefore, no grievance, 


There will be no order ås to, costs. 

P.R.N. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Josrice RAJAGOPALAN AND Mr. Justice RAMACHANDRA Iver, 


Sellappa Goundan and others .. Appellants* 
U. = ‘ 
A. Bhaskaran and others ot .. Respondents. 
: Madras Estates (Supp ) Act (XXX of 1956), section 7 Cree of —Person aggrieved and not a 
arty to the proceedings before the Tribunal—Right of abpeal—sSections 8—Procesdings of a judicial nature— 


Non-ryotwari area— Whether an estate or not—Burden of proof on te Gore 


Inam—What constitutes—Grant in consideration of money—Not ar inam—Inam title-deed—No endorse- 
ment or abridgement of rights under the original grant. 

‘ Madras Estates Land Act (I f, 1908), section 3 (2) (d)— Estate —Original grant not an inam—Confir- 
mation of half thè grant only—Noi an‘ : 

Section 7 (4) of Madras Act a of 1946 makes an adjudication by | the S; Appellate Tri- 
bunal of the question whether a non-ryotwari area is or is not an ‘ estate’, and binding on all 
persons claiming an interest in the lands in such area, notwithstanding that any such person was not 
a party to the proceedings before the Tribunal. Section 6 of the Act enables a party interested, to 
appear and put forward his case before the Tribunal with a rightofappeal. Section Stee the Act confers 
a right of appeal on every person who may feel aggrieved by the order of the For the 
purpose of section 7 a person ected gould te ore who bes EA © lead arira by cease 

Tithe order and would comprehend a wider category ot peons than those who were parties eo nomixc 
before the Tribunal. A person whose right or title would be affected by the decision of the Tribunal 
would be a person 
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> The appellants are in possession of certain lands in the village claiming occupancy rights therein 
on; the ground that the village of Komarapalayam is an estate Their rights would be’ obvioucly. 
affected by an adjudication under section 3 (6) of the Act. It would, therefore, follow that they would 
be persons aggrieved within the meaning of section 7 (1) and would be entitled to file an a agaitst- 
the order of the Tribunal notwithstanding the fact that they were not parties before the Tribunal. : 

Thé original grant by the Raja of Mysore in 1760 was no doubt rent-free but it lacked ‘the essene 
tial element of an inam namely a benefaction. The grant, whether it be of the land, its assessment, 
or both was one made in consideration of payment by the grantee. It cannot be held to be an 
imam. . 

-The circumstance that the grant was'treated as an inam at the time of the irfim settlement pro~ 
ceedings and title-deeds were: issued on that basis cannot affect the original character of the grant. 
An inam title-deed does not operate either to enlarge or abridge the rights of the inamdars under the 
original grant. ae , 

It is necessary for the application of section 3 (2) (a) of Act I of 1908 that the original grant itself 
should have been an inam. It is not so in the instant case and therefore Inam Komarapalayam 
would wot be an ‘ estate’ within the meaning of Act I of 1908. eh Mee a , 

While the’ grantees were enjoying the entire villige of Jagadapadi and its hamlets (Komara- 
palayam being one among these), Tippu Sultan took over nearly half of it confirming the 
Agraharamdars in their possession of the other half. The Inam Register extract refer to Tippu 
having confirmed the remaining lands as ‘ Ardha Manyam’ village. Since in the present case the 
grant was wholly rent-free, Ardha Manyam in this case would signify that the grant was geographi- 
cally half. 

In the present case it cannot be said that there was a fresh grant in lieu of the unresumed portions, 
as the unresumed porticn itself was confirmed both hy Tippu ‘and the British Government. Nor 
can it be said that it is a mere case of confirmation by Tippu of the original grant. His recc gnition 
of it as an Ardha Manyam village would suggest that it was a grant by him of half the village and 
the subsequent confirmation by the British Government being only of that grant it cannot be said to 
be a grant of a whole village. 

Uader section 8 of Act XXX of 1956 there would be a presumption in the case of an inam village 
that the grant was of melwaramalone and not both the warams. That presumption will not apply 
where the controversy is whether the grant was of an entire village. Ifsuch a question arises it has 
to be decided on the ordinary rules of evidence irrespective of the presumption under section 8 of 
Act XXX of 1956. f 

The proceedings under section 3 of Act XXX of'1956 are of a judicial nature and under the 

i rules relating to burden of proof the onus would be on the State to prove that the grant was 
of tbe whole village since the State asserts affirmatively so. 

In Srinivasa Ayyangar v. State of Madras, (1952) 2 M.L.J. 314; Nana Thambi v. Perumal , (1953) 
1 M.L.J. 786; Sitarama Sastry v. State of Andhra, (1958) 1 An.W.R. 195 and Ramamurthi Thiagarcjan 
Chettiar v. State of Madras, (1959) 1 M.L.J. 176 5 it has been held that the confirmation of only half the 
original prat could not bring the village within the definition of the term ‘estate’ under section g 
(2) (a) of Act I of 1908. The different view taken in W.A. No. 119 of 1956 considered. 

Appeal against the decree of the Estates Abolition Tribunal, Vellore, in Original 
Application No. 18 of 1958. : 


R. Ramamurthi, for Apvellants. 
V. Vedantachari and R. Mohan, for Respondents. 
The Order of the Court was made by 


_ Ramachandra Iyer, F.—This appeal arises out of an order passed by the 
Estates Abolition Tribunal, Vellore, in O.A. No. 18 of 1958, declaring that the inanr 
village of Komarapalayam in Tiruchengode Taluk of Salem District is not an 
estate within the meaning of section 3 (2) (d) of the Madras Estates Land Act, 1908. 


The appellants claim to be ryots in the village. Alleging that they were only 
holding under a lease which had expired, the inamdars filed O.S. No: 62 of 1955 
in the District Munsif’s Court, Sankari at Salem, for eviction and allied reliefs. 
The appellants resisted the claim of the inamdars pleading that they were entitled 
to occupancy rights in the lands as the village of Komarapalayam was-an estate, 
and that the lands held by them were ryoti. While the suit was pending, respondents 
1 and 2, two out of five co-sharer inamdars of the village, filed an application under 
section 3 (1) of Madras Act XXX of 1956 before the Estates Abolition Tribunal, 
Vellore, for a declaration that Komarapalayam village was not an estate as defined 
by section 3 (2) of Madras Act I of 1908. The appellants, however, were not made 
parties to the application, the 1st respondent herein, the State. .of Madras,. being 
the only party. ‘The Tribunal accepted the claim of the inamdars, and granted the 
declaration sought. Aggrieved by the declaration granted by the Tribunal, the 


» 
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palas have filed ‘the present appeal, purporting to do so aiee section 7 of 
Madras Act XXX.of 1956.. pe 


At the hearing of the appeal, the learned ered for the eee eke a 
preliminary-objection tothe maintainability of the appeal. It was contended that 
the appellants who were not-parties to the proceedings before the Tribunal, ‘could 
not now challenge the decision. Reliance was placed on the provisions of section 6 
to show that the appellants could, if they so chose, have appeared and put forward 
their éase before the Tribunal, and that not having availed themselves of that’oppor- 
tunity, they should be held to be precluded from impugning the decision, 


A right to appeal is a creature of statute. If,under the provisions of a statute 
a person has a right to appeal, that right could not be denied to him for the 
reason that he might or could have put torward his case before the Tribunal in the 
first instance. Section 7 of the Act which eee for an appeal against the decision 
of the Tribunal states : ‘ 


(1) Against any such decision of the Tribunal, the State Gree within six months 
from ‘be te of the decision, and any person aggrieved’ by suth decision within two months from the 
said date, may appeal to a S pee Tribunal, consisting of two Judges of the High Court 
nominated from time to time by the Cinef Justice i in that behalf, provided that the Special Appellate 
‘Tribunal may, in its discrenon; allow further time not ee three months for the as of such 


appeal. 

(2). nae SEF AOE 
‘ (3) Subject to the decision on such a eal, the decision of the Tribunal shall be final and shall 
not be liable to be questioned in‘any Court o 


= (4) Every decision of the Special e Tribunal and subject i to such decision) every decision 
of the Triounal shall be binding on all persons claiming an interest'in any land in the non-ryotwari 
area concerned notwithstanding that any such person has not preferred any application or filed any 
statement or adduced any evidence or appeared or participated in The Peco before the 
Tribunal or the Spscial Aprellate Tribunal, as the case may be.” 

Sections 10 and 11 of-Act XXX of 1956 vest the Tribunal with exdiutved juris- 
diction to decide the question, whether the non-ryotwari area is or is not an estate. 
Section:7 (4) makes an adjudication by the Special Appellate Tribunal, bindin 
on all persons claiming an interest in any land in the non-ryotwari area EREDE 
notwithstanding that any such'person was not a party to the cpt before the 
Tribunal. In a caie where there is no appeal to the-Special Appellate Tribunal, 
the decision of the Tribunal itself would have a similar effect. Having. regard 2 
the finality attached to the decision of the Tribunal-under section 7 (3) and (4), i 

is but. appropriate that persons whose interests would be affected by the Secon 
of the Tribunal should be given an opportunity to put forward their case. - Sections 
6 and 7 make provision for the purpose : (1) under section 6 ıt would be open to a 
party interested to appear and put forward his case before the Tribunal. The 
provision as to notice in that section is intended to apprise him of the proceedings 
pending before the Tribunal to enable him to safeguard his interests. If a person 
implead’s himself as a party before the Tribunal, he would under the general law 
be entitled to appeal against any order in respect of which he might have a grie- 
vance: (2) In addition, a person affected by the order might also-appeal. Section 
‘7 confers ‘a right of appeal on every person that may feel aggrieved by the order 
of tae . Tribunal (subject t> the period of limitation prescribed by the section). 
For the purpose of section 7, a person aggrieved would be one who has suffered a 
legal grievance by reason of the order and would comprehend a wider czegory 
of persons than those who were partics eo nomine before the Tribunal. A peron 
whose right or title would be affected by the decision of the Tribunal would be 
a person aggrieved. In the present case, the appellants are in possession of certain 
lands in the village claiming occupancy rights therein on the ground that the village 
of Komarapalayam is an estate. Their mghts would obviously be affected by an 
adjudication under section 3 (6) of the Act. It would, therefore, follow that they 
would be persons aggrieved within the meaning of section 7 (1) and would be 
entitled to file an appeal against the order of the Tribunal], notwithstanding the fact 
‘that’ they were not parties, before the Tribunal. We overrule the cg 
‘objection. 
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On the merits the question to be decided is;. whether the village of Komara- 
palayam is an estate, as as defined by section 3 (2) (d) of Madras Act I of 1908. The 
appellants’ case is that it is a whole inam village which would be an estate. On the 
other hand, the inamdars’ claim is that the village. is only a part of a village granted 
in the year ‘1760 and would not, therefore, by itself be an inam village. i 


Section 3 (2) (d) of Madras Act I of 1908 runs as follows: ° 


“ Any inam village of which the grant has been made, confirmed or recognised by the British 
Government otwithstanding that subsequent to the grant, the village has been partitioned among. 
the grantees or the successors in title of the grantee or grantees. ' 


Explanation (1) . s., 6 ee we ee 
"Explanation (2) 


Explanation (3). Where a portion of an inam a village is is resumed by the Government, such portion: 
pestis eae of the estate, but the rest of the village shall be deemed to be an inam 

for the purposes of this sub-clause. If the portion so resumed or any part thereof is subsequénthy 
regranted by the Government as an inam, such portion or part, shall from the date of such re-grant 
be regarded as forming part of the inam Village for the purposes of this sub- clause.” e 


Whether Komarapalayam village was an inam village or not would depend. 
on the terms of the grant. The grant, however, is not in evidence. The copper 
plate grant which was produced at the time of the inam settlement proceedings is not 
now available. What we have is only Exhibit A-1 the extract from the Fair Inam 
Register relating to the village. From Exhibit A-1 it appears that in the year 1760, 
Krishna Raja Wadiyar, the Rajah of Mysore, granted the village of Jagadapady or 
Nattapatti, together with 12 hamlets, to certain Brahmins. Komarapalayam was 
one of the 12 hamlets. The grant, however, was not by way of gift of either the 
land or any portion of the assessment thereon. A number of Brahmins subscribed 
and collected a sum of 50,000 “ Rajagopala pagodas”.. Four of them, who repre- 
sented the others as well paid the amount into the treasury and obtained a grant of 
Jagadapady and the 12 hamlets.rent free from the Ruler. Presumably, the grant 
was the result of the consideration paid by the grantees and was not really attri- 
butable to any benefaction by the Ruler. When Tippu Sultan came to power; 
he resumed six of the 12 hamlets, alllowing the successors of the original grantees 
to remain in possession of the rest without any obligation to pay rent on that portion 
of the village. On the assumption of sovereignty by the British, Captain Macleod 
confirmed the title on the successors of the grantees in regard to the lands in their 
possession. During the enquiry by the Inam Commission, it was found that the 
inam was enjoyed in 110 vrittis ; however only persons owning go vrittis appeared 
and filed the statements, and there was no claim for about 20 vrittis. The Inam 
Commissioner confirmed the inam, subject to an assessment of Rs. 566-11-3 in 
addition to the quit rent of Rs. 299-12-0. There is no evidence to indicate as to 
what happened to ibat portion of the grant which was taken over by Tippu Sultan. 


Column 11 of the Inam Register Extract, describing the history of the grant, 
states : 


ieee was originally a ane Agrahar ea pagodas., Gopi er plaies eo 

eve or 50,000 Rajago er ta sanad i is roducėd.. 
four Brahmins purchased it the amount of sale was paid ila p from a = 

oft Bre who all divided the village according to their shares. 1. Sass Saarde to the 
of the kasba Jagadapady (or Nattapatti as is now called) and r2 hamlets: In Tippu’s days, of the: 
village! At she MAAP of ie cenia Ey ey the Benih, the Aurabacamaan: eased the peta 

i t the assumption e company by the Bri e aramı enjo the 
in 110 vrittis. In fasli 1205 two vrittis were zufted and some lands were also Behe ae value 
of the moiety of the original t gn fasli 1209 a fresh assumption took place and Captain cleod 

confirmed as inam, Kasba Natta » (2) hamlet uppecaapelayasn, (8 g) hamlet “Beta 
(4) KuPnayakimpa ayam, (5) Bayam and (6) yyanayakampalayam. villages 
are enjoyed by the Agrahardars in eine erred 


Column 12: states : 

“ Venkatramanyangar and Sesha Bhatta fort consideration of 50,000 Rajagopala pagodas paid’ 
into the treasury. The grant comprised Jagadapady and 14 hamlets. The rare of the spe paid 
stated at'5,000 pagodas a year, secondly a jari patta of Captain Macleod dated e4th June, 1801, fn the 
ers of the Agrahar community in 107-1/16 vrithis. It delands “ the fields belonging to jari agra- 
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Column 21 states: > coe, ' O 
* "The entire village is confirmed in one title-deed and enfranchised at the uniform rates of 1/8th. 
for all shares. Total quit rent Rs. 369, the Government reversionary right being thus commuted. 
The Agrahardars will themselves arrange all the shares of absentees and get them registered hereafter 
according to enjoyment.” ; 


The Inam Register Extract shows that there were certain minor inaims in the’ 
Komarapalayam village. Those inams were held .by (x) Sri Damodaraswami 
temple, (2) Sri Kailasanathawami temple, (3) Sri Badrakali temple, (4) Sri Lakshmi-- 
narayanaswami temple and: (5) Sri Angaliamman temple. The minor inams were 
also confirmed at the inam settlement proceedings, and separate ` title-deeds were 
issued to the respective grantees. Exhibits A-2 to A-6 are the extracts from the Fair: 
Inam Register relating to them. oa. . : 


Before a village can come within section g (2) (d) of Act I of 1908, there should ` 
have been a grant of that village in inam. ` i N 

The term, ‘inam °’ would imply a gift, whether it be of the :land, its assessment 
or a poftion thereof. In Wilson’s Glossary, the term, ‘inam’ hasbeen ‘defined 
thus : t e" 


“In India, and especially in the South, and amongst the Mahrattas,the term was specially applied 
to gant of land beld rent free, and in hereditary and perpetual occupation : the tenure came in time 
to ualified by the reservation of a portion of the assessable revenue, or by the. exaction of all 


exceeding the intended value of the original assignment ; the term i 
to grants of rent fe land, without reference to perpetuity or any specified ae ee applied 
In Sundaram Ayyar v. Ramachandra Ayyar!, the.word ‘inam’ was taken to mean 
a gift or benefaction and a gift by a superior to an inferior. In Sam v. Ramalinga 
Mudaliar® ‘ inam ° was taken to mean a present or gift either to an individual or for 
public purpose, and that an inam implied a grant of land with a remission partial 
coe total of the revenue. In Lakshmana v. Venkateswaralu® the Privy Council obser- 
ved : ‘ ' 


“Inam is a well-known word of ‘arabic’ origin which means reward or favour. The 
word came into use after Muhammadan conquest. In ancient days, grants of land or revenue, were 
made by Hindu sovereigns to individuals, particular families, or communities for various purposes. 
or to religious institutions, for their upkeep. These were known as ‘ Manyams’,” : 

Can it be said that the grant by the Raja of Mysore in 1760 which included 
Komarapalayam was an inam? It was no doubt rent-free. But the essential 
element of an inam, namely a benefaction, is lacking. The grant, whether it be 
of the land, its assessment or both, was one made in consideration of a payment by 
the grantee. It cannot be held to be an inam. The circumstance, that the grant 
was treated as an inam at the time of the inam settlement proceedings and title 
deeds were issued on that basis, cannot affect the original character of the grant. 
An inam title-deed does not operate either to enlarge or abridge the rights of the 
inamdars under the original grant. That apart, it is necessary for the application 
of section 3 (2) (d) that the original grant itself should have been in inam. Such, 
however, is not the case with respect to the grant in the instant case: therefore, 
inam Komarapalayam would not be an estate within the meaning of section 3 (2) (d) 
of the Estates Land Act. 


The Estates Abolition Tribunal held that Komarapalayam was only a part or 
hamlet of the entire village of Jagadapady, and not being thus a whole village it 
could not be held to be an estate. Column 12 of Exhibit A-r to which we have made 
reference, shows that Komarapalayam was only a hamlet attached to Jagadapady 

i . The learned counsel for the appellants contended that, as column 21 of 
Exhibit A-1 specifically referred to Komarapalayam as a village, it should be held 
that the grant comprised 13 independent villages, of which Komarapalayam was 
one. Much significance canfiot, however, be attached to the specification of 
Komarapalayam as a village, as the entry in column 12 mentions it only as a hamlet. 
Saneas OEE OL CAE TCE 
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It is well known that hamlets are sometimes loosely called as villages. There-is no 
other evidence in the case to indicate that: Komarapalayatı was a separate eee 
at the time of the grant. ... 
- . THe position then is that, while the danes were enjoying the entire village: of 
Jagadapady and its hamlets, Tippu Sultan took over nearly half if it, confirming 
ars in:their possession of the other half, The Inam, Register Extract 
pees to Tippu_ having “ confirmed” the remaining: lands.as ‘ardha manyam ° 
-village.” An ardha manyam -would imply the grant of. half the rgvenue. . But in 
the present case. it is not disputed that the grant was wholly rent-free. Ardha man- 
yam would in this case therefore signify that the grant was: geographically half. 
Exhibit A-1 states that “‘ the remaining‘moiety was confirmed under the name of 
ardha manyam village”. That would imply that (1) what was: left with the 
inamdars was half a village and (2) that Tippu in effect granted that half and called 
it ardha manyam village; Captain Macleod affirmed what Tippu did. It is 
unnecessary to consider whether in the circumstances it could be held that there 
was any fresh grant by Captain Macleod, as Tippu’s récognition of the village as an 
ardha manyam would amount to fresh .grant, and not a. mere: recognitidn of the 
original grant of the year 1760. In Nallathambi v. Perumal Chetty’. the identity-of a 
village originally granted disappeared as a result: of resumption of a moiety : there- 
_after there was a grant by the Briti:h Government. of scattered bits of land in-lieu 
_of the unresumed moiety of the original grant. ` It was held that there was neither 
confirmation nor recognition 'by' the’ British Government of'a grant of a’ whole 
village as such, and that the total extent of such portions could’ not be held to be’ an 
inam village. In the present case-it cannot be said: that there was a fresh grantin 
Heu of the unresumed portions, as ‘the: unresumed. portion was confirmed both by 
“Tippu and Captain Macleod. : Nor can it be said that it is a mere case’of confirmation 
iby Tippu of the original grant: His recognition. of it as an ardha manyam village 
-would suggest that it was a grant by him of half the village; and the subsequént 
confirmation by the British Government being only of that grant, it cannot bé said 
that to be a grant of a whole village. ; 


' The Tribunal has rested its ‘conclusion on yet another ground, EE the 
failure of the Government to, prove that the grant was of an entire village, when 
there existed five minor inams therein. , It does.not appear from the records available 
“whether the minor inams were ‘granted before or atter the major grant. If the 
former was not the case it might be'that the minor inams migbt have been granted 
subsequently either by the Ruler who reserved’ that area to himself at the time. of 
making. the major grant or by the grantees after having got the entire village.” If.it 
‘were a case where the Ruler had reserved that area to him «If, it cannot be ’ said 
the major grant was of an entire village.” f . i 


“i It was contended on behalf of the appellants that inder section 8.0f Act KXX 
of 1956 the burden of proof that an inam village was not än estaté lay.on the inam- 
dars and it was for them to show that the grant was not of the entire vage but that 
something was reserved. Section 8 of Act XXX of 1956 ruas.: i 

“ In deciding te quas estion whether any inam village or a separated part of an inam village was 
or was not an estate wi the meaning of the Estates Land Act as it stood before the commencement 
of the Madras Estates Land (Third Amendmen =a Act, 1936 (Madras Act XVIII of 1936), it shall 
paren until the contrary is proved, that su area or part was such an ‘ estate’ 

This provision is similat to’ ‘section 23 of the Madras Estates Land Act.. The 
section postulates the existence of an inam'villagé : if there, is one such village, that is, 
.an’entire village, a presumption is provided for deciding whether the inam village 
‘wag an estate.before the Amendment Act of 1936 or one that became an estate 'there- 
after, the presumption {rebuttable}, being that itis the former. That is to say, there 
would be a presumption in the case of an inam village that the grant was of melwaram 
alone*and not both melwaram ‘and kudiwaram. "That presumption will not apply 
where “the controversy is whether the’ gran. was of.an entire village or part cf a 
village. If such a question pias it-has.to be decided, on the ordinary rules of 
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evidence irrespective of the presumption under section 8. In Varadarajaswamivari 
Temple v. Govinda?, it was held that to an enquiry before a Settlement Officer under 
section 9 of the Madras Act XXVI of 1948 either initiated suo motu or on appli- 
cation by any party, the normal rule as to burden of proof applicable to the suits 
in a civil Court would not apply. The reason for the decision was that the proceed- 
ings before a Settlement Officer under section g of Act XX VI of 1948 were different 
in nature from those in a dispute in a civil Court. That principle will not apply 
to the case of an enquiry initiated under section 3 of Act XXX of 1956. The 
proceedings under section 3 are of a judicial nature and the ordinary rules of evidence, 
that is, those relating to the burden of proof, etc., would apply to them. In Hals- 
bury’s Laws of England, Volume 15 (Third edition), dealing with the question of 
onus of proof, it is stated at page 267 : i ani ; 


“In legal proceedings the general rule is that he who asserts must prove : this proposition is 
sometimes more techni expressed by saying that the burden of proof rests upon the party who 
substantially asserts the tive of the issue. This rule is derived from the Roman Law, and is 

rtable not only upon the ground of fairness, but also upon that of the greater practical 
diffoulty which is involved in proving a negative than in proving an affirmative.” i 
The reason for the rule is twofold : firstly that he who invokes the aid of law 
should prove his case, and secondly that a negative is more difficult to establish 
than the affirmative. In considering the question as to which of the two parties 
asserts the affirmative, regard must be had to the substance of the claim, and not 
to the form. There is nothing in the Explanation to section 3 (2) (d) of Madras 
Act I of 1908 to cast the onus of proof on the landlord. In-The District Board, Tanjore 
v. Noor Mohamed? the Supreme Court proceeded on the assumption that the burden, 
of proving that certain lands constituted an estate was upon the party who set up 
the contention. 


It was contended on behalf of the appellants that the observations of the Sup- 
reme Court should be confined to the case where the jurisdiction of the civil Court 
was in dispute. Although the actual dispute in that case, related to the question 
of ouster of the civil Court’s jurisdiction, the observations of the learned Judges 
could not be confined to those cases. The rule as to burden of proof is a rule of 
evidence applicable to all judicial proceedings. In State of A. P. v. Battaru® it was 
held that the burden lay upon the landlord to show that the grantor reserved some 
interest in the land and granted the minor inam subsequent to the named village. 
The reasons for the conclusion appears to be: (1) that the Legislature which enacted 
Explanation 1 to section 3 (2) (d) would not have contemplated to cast the initial 
onus on the tenant, as the general intention of the statute was to confer rights of 
occupancy on the tenants of inam villages, and (2) that the landlords would be in a. 
more advantageous position to prove the case, as they would have in their possession 
records. With great respect to the learned Judges, we are of the view that neither. 
of those considerations could modify the rule as to onus, In the present case the 
inamdars stated that Komarapalayam was not an estate. To place the onus upon 
him would be to require him to prove a negative: on the other hand, the case of 
the State is that it was an estate, and as such one or more of the tenancy legislations 
in the State would apply to the village. It is clear that it is the State that asserts 
the affirmative. It would, therefore, follow that the onus should be on the State to 

rove that the grant was of an entire village. The Tribunal held that the State 
hse failed to discharge that onus. From the evidence available in the case it cannot 
be said that there has been any satisfactory proof that Komarapalayam “was an 
entire village or even a named village at the time of the grant so as to come within 
section 3 (2) (d) of the Estates Land Act. : 


It was contended on behalf of the respondent that section 3 (2) (d) would not 
apply unless the entire grant was confirmed by the British Government and that as 
in the present case the confirmation related only to half of the original grant, it 
could not be said that there has been a confirmation of the grant. Reliance was 
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placed in this connection on the decisions in Srinivasa Aypangar v. State of Madras*; 
Nallathambi v. Perumal Chetty? ; Sivarama Sastry v. State? ; and Karimuthu Thiagerajan 
Chettiar v. State of Madras‘, where it was held that the confirmation of only half of 
the original grant could not bring the village within the definition of the term 
‘ estate ’ under section 3 (2) (d). A different view has been taken in a recent decision 
of this Court in W.A. No. 119 of 1956. In that case an entire village was ori y 
granted. Later, when the country came under the Mohammedan Nawabs, of 
the village was taken by the Ruler and granted toa Darga. The,[nam Gommis- 
sioner recognised rights of both the grantees. It was held that, as regards a portion 
of the inam which was granted in favour of the representatives of the original grantee 
the village could be deemed to be an estate, while the grant by the Nawab in favour 
of the Darga relating only to half the village would not be an estate. It is 
unnecessary for the purpose of the present case to consider whether there is a 
conflict between the decisions referred to above and whether the matter should be 
referred to a Full Bench, . . 


For the reasons stated already, we are of the view that the conclusion arrived 
at by the Tribunal is correct. 


This appeal fails, and is dismissed with costs. i 
V.S. i — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice RAMACHANDRA IYER. 


Sri Chinnamuthu Kandar .. Petitioner* 
U. g 
Ganapathi Pillai alias Babu Raja Pillai and another - .. Respondents. 
Madras Cultivating Tenants’ Protection Act (XXV of 1955), section g— Jurisdiction of Revenue Court unde? 
-Warrant for possession for failure to pay the rent as agresd upon_ in a compromise in prior proceedings—Legality. 
The provisions of section 3 of the Madras Cuavenng Tenants’ Protection Act enjoin on the 
Revenue Divisional Officer to hold a summary enquiry and pass appropriate orders in cases when a 
tition is filed under the section for eviction of a tenant on the ground of default in payment of rent. 
i the absence of an application under section 3 (4) (a) and in the absence of an enquiry the Revenue 
Divisional Officer will have no jurisdiction to pass an order for pomeninn against a tenant on the basis 
of a compromise agreement arrived at between the landlord and tenant in previous proceedings which 
agicement went beyond the subject-matter of the proceedings themselves. The Revenue Divisional 
fficer will have no jurisdiction to execute a decree which embodies terms beyond the scope of the 
petition itself. ' 

Petition under section 6-B of Act XXV of 1955, read with section 115, Civil 
Procedure Code, praying the High Court to revise the Order of the Court of the. 
Revenue Divisional Officer, Namakkal, dated 27th April, 1959 and made in- 
G. T. P. A. No..... of 1959, in C.T.P.A. No. 21 of 1956. 


V. Krishnan and P. Veeraraghavan, for Petitioner. 
M. Ramachandran and T. V.’ Balakrishnan, for Respondents. 


The Court delivered the following 


Jopvoment.—This Civil Revision Petition is directed against an order for evic- 
tion, passed by the Revenue Divisional Officer, Namakkal, in C.T.P.A. No. 210f 1956. 


’ The tenant is the petitioner. The respondent-landlord applied to the Revenue’ 
Divisional Officer, Namakkal, in C.T.P.A. No. 21 of 1956, for eviction of the petitioner. 
on the ground that he defaulted in the payment of rent. The petition came up for 
hearing on 6th August, 1956, when the parties entered into a compromise. The ar- 
rears of rent due to the respondent from goth August, 1955 to 6th August, 1956, were 
ascertained, and, after remitting a portion:thereof, the parties agreed that the peti- 
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tioner should pay a sum of Rs. 1,050 in two instalments of Rs. 500 and Rs. 550 on or 
before 6th September, 1956 and 6th October, 1956, respectively. There were also 
other terms to the compromise. Those terms recorded an agreement between the 
parties, by which the tenant was to be in possession of the land for a further period of 
three years, on an annual rent of Rs. 1,200. ‘The agreement stipulated for the execu- 
tion of a registered lease deed, embodying certain terms. The rent of Rs. 1,200 
was to be paid in advance in two instalments. The first instalment of Rs, 600 was to 
be paid within,four months from 6th August, 1956, and the second instalment of a 
like amount was to be paid by 6th February, 1957. The agreement also stipulated 
regular payment in advance of the two instalments of rent for the succeeding years 
and for delivery of possession on 6th August, 1959. In case of default, the tenant was to 
pay interest at 54 per cent, per annum on the arrears. Finally, the agreement 
stipulated to this effect: ` 

“ The counter-petitioner (tenant) should, within a period of one month and at his own expense, 
execute a lease ded If there is a default in the payment of the amounts specified either on 6th 
Spremi 1956, or on the due dates mentioned above, the petitioner (landlord) will be entitled to 

possession of the properties through Court. The counter-petitioner agrees to this.” 

The landlord, alleging that there was a default in the payment of the advance 
rent for February, 1959, applied to the Revenue Divisional Officer, Namakkal, for 
eviction, in terms of the memorandum of compromise. The Revenue Divisional 
Officer issued a warrant for delivery of possession. It may be noticed that C.T.P.A. 
No. 21 of 1956, was filed only for arrears of rent in regard to the year 1955-56. The 
terms of the compromise however referred to matters beyond the scope of the petition, 
in that it provided for a further lease for three years on certain terms and conditions 
and for eviction of the tenant, in case there was default in the regular payment of rent, 
It is not, however, known whether the parties entered into a registered lease arrange- 
ment, as contemplated in the terms. The tenant has challenged the jurisdiction of the 
Revenue Divisional Officer to pass the order for eviction. The compromise entered 
into on 6th August, 1956, though recorded by the Court in so far as it went beyond the 
scope of the application, was nothing more than an agreement between the parties. 
‘That agreement could not confer jurisdiction to the Revenue Divisional Officer to 
evict the tenant, regardless of the provisions of Act XXV of 1955. In case there was a 
default in the payment of rent, the remedy of the respondent would be to apply to 
the Court under section 4 of Act XXV of 1955 for eviction of the tenant. But what is 
contended for the respondent is that there is a lawful compromise, recorded in C.T.P. 
A. No. 21 of 1956, under which the Revenue Divisional Officer will have jurisdiction 
to pass the order for eviction, Section 3 of the Act states :— 

. “No cultivating tenant shall be evicted from his holding or any part thereof, during the conti- 
nuance of this Act, by or at the instance of his landlord, whether in execution of a decree or order of a 
Court or otherwise.” g 
Section 3 (4) (a) provides for an application for eviction and the procedure to be 
adopted in the disposal of such an application. It is clear from the provisions of the 
section that the Revenue Divisional Officer should hold a summary enquiry into the 
matter and pass an appropriate order in the application. ‘Therefore, there could be 
no eviction of the tenant, unless there has been an enquiry in an applicatio made in 
that behalf as to whether there had been default in the payment of rent. In the pre- 
sent case, no application under section 3 (4) (a) for eviction was filed. ‘There has been 
no enquiry either, The Revenue Divisional Officer treated the application as one for 
execution, and directed delivery of possession. The basis of the order was the compro- 
mise agreement, dated 6th August, 1956. In my opinion, that agreement, in so far as 
it went beyond the subject-matter of the application, namely, the arrears for the 
year 1955-56, cannot be held to confer jurisdiction on the Revenue Divisional Officer 
to execute the decree. The respondent could only apply for eviction, in accordance 
with the provisions of the Act. 


The Civil Revision Petition succeeds, and is allowed with costs. 
o RM nei Petition allowed. 
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, IN THE HIGH COURT" OF. JUDICATURE AT MADRAS. 


re Mr. P. V. RAgAMANNaR, Chief Fustice AND My Jorion BasHEER 
ARMED. SAYEED. , 


‘Messrs. _ Louis Dreyfus. &; Company Lirhited, 991 Armenian 
o Sty ‘G.T., Madras, . 3. Appellants* 
3 i ý Oy yë 
Messrs. V.S. Balasikbaraya Chetfiar & TE at -Nos, 28 ‘and © > 
29; Coral Merchant Street, Madras `” ... Respondents. 
“ Arbtration Act (X of, 1940), section 30—Setiing aside award under—Furisdiction of Court—Limits. 
The. arbitrators ina reference under ‘the Arbitration “Act are the final judges of fact. It is not 
‘open to the Court in an application under section 30 of the Act to say that in its opinion the evidence 
was not sufficient to establish the conclusion. The power of the Court to examine the evidence is 
not as a Court of appeal but to find out whether’ the firiding of-the arbitrators is so perverse and un- 
supported: by the, evidence adduced ‘before them so that it could be said that the arbitrators have 
misconducted themselves or the proceedings before them. , 5 
On appeal from the Judgment and Order of the Hon’ble Mr. Justice Balakrishnä 
Ayyar;dated 24th February, 1956 and made in exercise of the Ordinary Original 
Givil; Jurisdiction of the High Gourt in O.P. No. 191-A of 1953. i 


‘The Advocate-Géneral Ms K.. i o for Mjs. King and Pariridge; 
for Appellants. m 


Vey “Gopalaratnarn ana ?. Daiga, or Remonda ` 
_ The Judgment of the, Court was delivered by 


2 ` Rajamannar, C.F. —This is an appeal against the judgment of Balakrishna Iyer, J 5 
setting aside an award made on the 25th of November, 1952, in the a 
circumstances. On goth January, 1952, the respondents, a registered firm of van 
merchants carrying on business at Madras, agreed to-buy from the appellant, Messrs, 
Louis Dreyfus and Co. Ltd., a company carrying-on business at Madras ten bales of 
cotton yarn in hanks (2 cores) (XX) reels-1/80s ‘combed Egyptian Warp Twist manu- 
factured i in Italy,5 Ib. ‘bundles, 50 bundles. per bale at'187 d. per lb. G.I.F., Madras, 
in two lots of five:bales each, By. ‘another coiitract, the respondents agreed ta buy: seven 
more -balès of the’same kind of yarn at 180 d, per,lb: C.L.F. ‘On, intimation received 
by | tlie respondents ‘that the said seventeen balés “were due to arrive.they paid for 
the. drafts and obtained the respective bills of lading, took delivery on the 14th of 
April, 1952, of five bales, .on the 8th’ May, 1952; another five bales.and on the 12th 
May, 1952, the remaining’ seven balès. The respondénts’ case is that when they 
opened the bales delivered on the 14th of April, 19 52 and examined the yarn contain- 
èd in'the bales'they found thatthe yarn’ delivered was not according to the contract 
but was inferior and not fit for warp for handloom weaving. , The respondents there- 
fore claimed fiém the appellant-company damages for breach of warranty which 
they assessed in.a sum-of Rs. io 122.4. The appellant-company denied their liability. 
Tn ‘accordance with a clause in the contracts which’ provided for settlement of disputes 
arid’ differences by arbitration; the respondents: appointed one Mr. D.C. Lyth of 
Messrs. Gordon | ‘Woodroffe’.& Go, as ‘arbitrator and the appellant-company 
appointed Mr. L.X. Pinto of Messrs. Rallis (India) Ltd., as arbitrator on their side. 
The arbitrators enquired into the claim, ' Oral and documentary « evidence was addu- 
ced before the arbitrators who alsGheard arguments of the counsel on both sides: The 
arbitrators found that the yarn supplied by the appellant-company was of a type and 
quality ‘consistent with the contracts’dnd that the respondents were not entitled to 
recover any sum of money ‘from the appellait-corhpany as damages. “They assessed 
the costs‘of the arbitration’ and award at Rs. 1,000 and directed the costs to be’ borne 
by- ‘the’’-respondents. `" py 


The standard indent form of the appellant-company under which the respondent 
agreed to purchase yarn’ Contae ‘the following among- ather clauses i— 


$ 


yoy 
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“ Certificate of the I.C.I. (Institute Cotoniciro Italiano) will be final and binding on both 
buyers and sellers for the quality of the goods.” p . 


The appellant-company relied on test certificates issued by the said institute certi- 
fing that the contract goods bore the characteristics of upper Egyptian cotton yarn 
warp twist. The respondents relied on a certificate issued by the Government 
Textile Institute that the average lea-breaking strength of the yarn was 20 Ibs. and 
also on the evidence of two handloom weavers who were the customers of the 
respondents tð the effect that some of the yarn supplied to them through the respon- 
dents was found unsuitable for warp during the process of weaving. 


The respondents’ case was that the yarn delivered by the appellant-company 
under a previous contract had a lea-breaking strength cf 26.3 Ibs. The arbitrators 
found that there was no enforceable term in the contracts that yarn agreed to be 
delivered under the contracts would be of the same quality of yarn as previously 
delivered by the appellant to the respondents, that the respondents’ contention that 
the yagn delivered was inferior to the stipulated quality in the contracts was not 
tenable, that the test certificates issued by the Institute Cotonierio Italiano showed 
that the yarn supplied was as per description in the contracts and that yarn with lea- 
breaking stength of 20 Ibs, was being regularly used in India and in other markets 
for warp. The arbitrators were, therefore, of the unanimous opinion that the 
yarn supplied by the appellant-company was of a type and quality consistent with 
the contracts and that the claim made by the respondents was not sustainable. 


The respondents filed a petition under sections 30, 31 and 33 of the Indian 
Arbitration Act praying that the said award may be set aside. Balakrishna Iyer, J., 
who finally heard and disposed of the petition held that the arbitrators assumed with- 
out proof that the certificates issued by the Institute Cotonierio Italiano related 
to the yarn actually shipped to Madras and that as the case went on the unproved 
assumption which went into the root of the matter the award should be set aside. 
The learned Judge accordingly set aside the award and also superseded the reference 
and directed that the arbitrators’ agreement shall cease to have effect. 


The test certificate issued by the Institute Cotoniero Italiano contained the 
following statement ; (the extract is from one of them). 


“ The following survey operations have been performed by the surveyor of this Institute, Mr, 
Riccardo Orlandini on the following lot of yarn declared to constitute 5 bales ; 


* * * * * 
Brand...e..s00. quality Upper Egyptian combed English count 1/80’s twist warp, 
Make-up :—Double cross reel in bundles or 5 Ibs. (20 knots of 10 hanks of 1,680 yards each). 
* * * * * 
Two bales have been opened and examined and precisely those bearing serial numbers 7-10 and 
from them samples have been drawn for test of condition, count lea strength and............ Tickets 


have been stuck on one side of all the five bales forming the lot ; these tickets have been applied with 
wet seal of I.C.I. 


Drawing of samples and also the survey tests have been carried out according to the rules laid 
down in the tables of U.N. I.” 


The results of the several tests carried out were set out and finally the opinion is 
thus given :— 


“ Following all these tests the Institute expresses the following opinion :—The lot possesses the 
characteristics of warp yarn Upper Egyptian combed.” 


There is a note that out of hanks drawn as samples and put into a cover which was 
sealed and signed both by the representative of the firm as also by the surveyor and 
that the sealed samples were left in the custody of the firm. The certificate refers =s” 
to the inscription on the bales :—~ f 


Louis RS & Co., Ltd., 

80 Co j 
iba, nott Serpien Wap z 
Made ia Tealy, ; 
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‘and_also the, marks on each bale :— ._° ¥ 
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“The ‘learned Judge cobsideted ‘that the gvidado: that tHe Re ahippa to 
_ Madras were identical with, the goods’ which had ‘been tested, by the surveyor of the 
Italian Institute was $o little that it would be pérmissible to conclude that if the 
arbitrators had really applied ‘their minds to the'question they might well have come 
to a different conclusicn.,. In the opinion of the learned Judge the fact that the bales 
,exainined by the Italian Institute bore the mark, of the ‘respondents’ firm did not 
lead to the inference that the bales, which -were submitted for examination to the 
Institute were those. actually shipped: to Madras. ; f ' 


Tiċkets'had been’ stuck'on'one side of all thë bales forming the lot with the seal 
of the Italian Institute and the’ bales arrived ‘with those’ tickets. As baa this 
the learned Judge says ':— . 7 

“ Now we do not, know who stuck these tickets. This, however, is not yery impo rtant. What 
is more important is that we do nof now whether they were so stuck as to make it difficult or impossible 
for other yarn to be substituted in the bales. From the remark that the tickets had been stuck on 
-one side of the bales the reasonable inference would be that they,had not been so stuck as to make 
substitution difficult or impossible. A, ticket stuck ‘on a wrapper has‘not the same protective value 
as a seal so affixed as to make tampering difficult.” ` 


The conclusion of the learned Judge is thus. expressed — 


“The arbitrators in'the présent case proceeded on an unproved assumption which goes to "the 
‘root of the matter and substantially affects the eo of the case. The petition must, therefore, be 
allowed.’ The award is set aside.” 


Hence the above appeal. a a ee it 


The learned Advocate-General for the AEM EEEE Giada that the 
learned Judge had no ` jurisdiction to set ‘aside the award because there was no 
‘gtound specified. in section 30 of the Indian Arbitration Act estabished in this 
case, Section go is in these terms i— > voa 


., “An award shall not þe set aside except on-one or more of the ETEN grounds nai — 
(a) that the arbitratot or umpire has misconducted himself or the proceedings `; ' . 
(6) that an award has been made after the issue of an order by the Court superseding the 
arbitration, or after arbitration proceedings haye become invalid under section 35 ; i 
(c) that an award, has been improperly procured or is otherwise invalid.” % 


Admittedly grounds (6) and (e) would not avail the respondents. The only 
question is i 


, “Have the arbitrators P E themselves or the proceedings tae 
The learned Judge posed the question’ thus :— = 


“ Does the assumption of the arbitrators that the goods surveyed by the Italian Institute and the 
goods received in Ma were one and the same, constitute misconduct under’section go of the Act ? ” 


He then refetred'to ‘a decision of the.. Bombay High Court and answered - the 
question in the affirmative. The learned Judge evidently relied on the observations 
in the decision that an arbitrator though not bound by the technical and strict rules 
of evidence must not disregard the rules of evidence which are founded on funda- 
mental principles of justice and public policy. , It was, pointed out in that decision 
that an award should’ not be readily, set aside unless the Court saw that there had been 
something radically, wrong and'vicious in the } proceedings, There can be no quarred 
with this statement of law but the Iedrned’ Ripseate General ‘contended that , there 
was no legal misconduct committed by the arbitrators, that the question which 
arose for their decision was a pure question of fact on which they were eéntitldd to 
come to a conclusion on the evidence adduced before them and even assuming that 
theie finding was erroneous, that would not amount to misconduct -in law. ta 


- T fa t 
7 


-t 
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There is considerable force in this contention:- The only question before the 
arbitrators was whether the yarn supplied by the sellers, that 1s, the appellants, was 
of a type and quality stipulated-in the contract. There is no doubt that the arbi- 
trators dealt with this question. The appellant-compny rélied on the certificates 
issued by the Institute Cotoniero Italiano and there was an express term in the 
contract that the certificate of the Institute will be final and binding on both the 
buyers and sellers for the quality of the goods. If the certificates related to the goods 
actually despatched to the respondents it would not be open to the buyers in the 
absence of proof of fraud to produce other evidence as regards the quality of the 
goods. What the learned Judge has held is that the arbitrators assumed, as though 
it were a matter which did not require proof, that the certificates related to the yarn 
actually shipped to Madras. We fail to see anything in the reasons given for the 
award to justify this finding. With respect to the learned Judge we think that this 
itself is an unproved assumption. Presumably it was ‘contended before the arbi- ` 
trators and the parties were represented by counsel that there was no proof that the 
yarn supplied was the yarn in respect of which the certificates were issued. It must 
not be overlooked that there was evidence before the arbitrators thai the samples 
tested by the Institute were samples of the yarn relating to the contract with the 
respondents, It is mentioned in the certificate that each bale was found to bear the 
mark, 

S 
V B 
Ga 

These letters, it is common ground, stood for the name of the respondents V.S. 
Balasubbaraya Chettiar. “Each bundle bore the inscription of the appellant-com- 
pany, Louis Dreyfus & Co Ltd. The bales which arrived in Madras had tickets 
stuck on one side of the bales applied with the wet seal of the Italian Institute. 
These facts, in our opinion, would certainly constitute evidence on which the arbi- 
trators could have been satisfied that the certificates related to the yarn actually 
supplied. The learned Judge says : 


“ All that I am concerned to say is that the mere fact that tickets have been stuck on one side 
of thé wrappings of the bales does not ensure that they have not been tampered with.” 


In the first place there was no evidence prima facie of any tampering. Apart 
from this we think that it was not open to the learned Judge to canvass the findings 
of the arbitrators as if he was sitting as a Court of appeal against their award. 


There is also another aspect which may be mentioned. The evidence on which 
the respondents strongly relied in support of their case that the yarn supplied was, 
not according to the contract stipulation, was a certificate issued by the Government 
Textile Institute. That it only to the effect that the lea-breaking strength of the 
specimens of yarn sent to the institute was about 20 lbs. There is nothing in the 
contract between the parties specifying the lea-breaking-strength of the yarn to be - 
supplied.’ According to the respondents yarn of lea-breaking strength of 20 lbs. will 
not be suitable for warp. The arbitrators however, say that the yarn with a lea- _ 
breaking strength of 20 lbs. is regularly used in India and in other markets for warp. 
That apart, the certificate of the Italian Institute is that the samples tested by them 
possessed the characteristics of warp yarn upper Egyptian combed, and that is the 
quality specified in the contract, which also provides that the certificate of the Italian 
Institute will be final and binding on the parties for the quality of the goods. We 
have discussed all these facts and circumstances not in the way of an appellate Court 
which is entitled to examine the correctness of the finding of fact of a trial Court but - 
only to see if the finding of the arbitrators can be said to be so Saba and unsup- 
ported by the evidence adduced before them that we can say that the arbitrators 
have misconducted themselves or the proceedings before them. — | f 

The arbitrators are the final judges of matters of fact. Itis not open to the 
Couft on applieation under section 30 of the Indian Arbitration Act to say that in 
the-opinion of the Court evidence was not sufficient to establish the conclusiog at 


mgn 
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which the arbitrators arrived. It is not open to the Court to consider whether the 
conclusion of the arbitrators was right or wrong. It must be assumed that they 
considered all the evidence adduced before them. In the words of Day, J., in Darlin- 
ton Wagon Company v. Harding and Trouville Pier and Steamboat Company? : 


“ We are not at liberty to investigate the evidence given in this case for the purpose of ascertaining 
whether the arbitrator came to a mistaken conclusion as regards either law or facte” 

Section 1 of the Indian Evidence Act expressly says that the provisions of the 
Evidence Act do not apply to arbitration. It is true, however, that fhe arbitrators 
cannot act contrary to natural justice. In the Bombay case Aboo Baker v. Congress 
Reception Commitiee*, referred to by the learned Judge all that was pointed out was 
that though an arbitrator is not bound by the technical and strict rules of evidence 
he must not disregard the rules of evidence which are founded on fundamental 
principles of justice and public policy. The following observation of Cockburn, 
C.J., in In re Hopper,', was cited :— 

“I would observe that we must not be ever ready to set aside awards where the parties have 

agreed to abide by the decision of a Tribunal of their own selection, unless we see that there has 
been something radically wrong and vicious in the proceedings.” 
Can it be said that the arbitrators in this case have disregarded any such funda- 
mental rules of evidence? Can it be said that there is something radically wrong 
and vicious in their proceedings? We think not. The question was whether the yarn 
supplied was according to the stipulated quality. There was a term in the contracts 
that the certificates of the Italian Institute would be final as regards quality of the 
goods, Such certificates were produced by the sellers and they were accepted by 
the arbitrators. The arbitrators also found that the buyers had not established 
affirmatively that the yarn supplied was not according to the stipulated quality. 
The arbitrators were entitled to come to their own conclusion on the evidence 
adduced before them and it is not open to the Court on an application under sec- 
tion 30 of the Indian Arbitration Act to examine the correctness of their conclusion, 
With respect to the learned trial Judge there is no warrant for holding that if the 
arbitrators had really applied their minds to the question they might well have 
come to a different conclusion. In our opinion the arbitrators had not 
misconducted themselves or the proceedings. The respondents have not established 
any of the grounds on which alone an award may be set aside under section 30 
of the Indian Arbitration Act. 


The appeal is, therefore, allowed and the respondents’ application is dismissed 
with costs throughout. 
R.M. _—— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR., JUSTICE VEERASWAML. 
Ramayya Nandiar and another .. Appellants* 


D. 

Sri Swaminathaswami Devasthanam, Swamimalai, , 

by Executive Officer Sri M. Paramasivan and 

others .. Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 29 (1) and 93—Scope— 
Jurisdiction of Gommissioner— Jurisdiction of Civil Court to pars of order. i = 

The procedure prescribed under section 2g of the Madras Hindu Religious and Charitable Endow- 
ments Act, 1951, has to be strictly followed by the Commissioner before according sanction under 


section 29 (1) of the Act. If the requirements of the Proviso as to notification, etc., is not followed the 
Commissioner will have no jurisdiction to make an order under sub-section (1). 





1. L.R. (1891) 1 Q.B. 245 at 247. 3. LR. (1867) 2 Q.B. 367 at 375. 

a. AIR. 1937 Bom. 410, , : 
* S.A. No. 955 of 1958. i f 22nd July, 1960. 
á ; (gist Asadha, 188a—Saka.) : 
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Where an order has been miade in conformity with section 29 (1) of the Act it may not:be/open 
to the civil Court to go into the-merits of the order and decide about.its‘propriety or otherwise. But 
at will be competent for the civil Court to see E whether the he power has been exercised in conformity 
with the provisions of the Act conferring such power. e requirements of the statutory provi- 
sions have not'been followéd the ‘order will be one Soa jurisdiction and as such void. e mere‘ 
fact that an.appeal has been provided for to a departmental authority will not bar the jurisdiction . 
of the civil Court to find whether the requisites for the exercise of the jurisdiction have been, complied 
with. Neither subsection (4) of section 29 nor section 93 of the Act is a bar to the civil Court’s juris- 
diction to decide whether an order made under section 29 (1) of the Act ıs in compliance with the 
requirements of the Proviso to that sub-section. , 


D' Sila, v. Regional Transport Authority, (1952) 1 M.L.J. 135: LLR. (1952) Mad. 632, followed. 


Appeal” against ‘the decree of the Court of the Subordinate Judge of 
Kumbakonam, in Appeal Suit No. 113 of 1956 preferred against the decree of the 
‘Court of the District Munsif of Valangiman at Kumbakonam, in Original Suit 
Na. 83 of 1956. ° 9” 


: Ë. S. Desikan and K. “Raman, for Appellant. 
aK Krishnan and P. Viraragavan, for Respondents. 
The Court, -delivered the following 


JupomEnT. —The question in the second appeal i is whether it is.not open to the 
civil Gourt:to ‘examine whether an order made under section 29 (1) of Madras Act 
(XEX of 1951) is not in conformity with the requirements prescribed in it. Disagreeing 
with the: trial Court, the lower appellate Court:held that there was no such juris- 
diction’ in the civil Court'and in that view allowed the appeal and dismissed the. 
suit. ' The aggrieved plaintiffs have filed the second -appeal 

The suit Was filed by the plaintiffs as persons interested for a permanent in- 
junction restraining the defendant temple from selling the suit lands. The suit lands 
are of an extent of one acre ‘and 42 cents which were endowed by one Raghava 
Nandiar by’ a trust'deed, dated 23rd November, 1914, for the performance of abishe- 
kam to Sri‘ Swarhinathaswami deity on the occasion of Skandasashti in the month 
-of Arpasi each’ year at a cost of Rs! '5-and for feeding of one paradesi every day on 
a scale of half a Madras measure of rice. The donor first nominated Vasudeva 
Nandiar as a trustee to conduct the charity after his lifetime and provided that after 
the lifetime. of Vasudeva Nandiar, the trustees of the temple should take over the 
property, manage the same and conduct the abishekam and charity. -At the re- 
quest of the trustees of the Devasthanam the Commissioner for the Hindu Religious 
and, Charitable Endowments made an order, dated’ 19th July, 1954, permitting sale 
of the suit: lands. It would appear that the sale was ‘permitted on the ground that 
‘having regard to the situation of the, lands they were uneconomic and it was in- 
convenient to manage the same by the temple trustees: By another order, dated 
15th January, '1955, the Commissioner directed the trustees to invest the sale proceeds 
and to perform the charities out of the interest accrued. The plaintiffs who claim 
to -be related to the original founder of the, trust and to be persons interested in the 
performance i thereof objėcted to the proposed sale contending that it would be a 
breach of trust and prayed for a permanent injunction restraining ‘the defendant 
from’ selling the suit lands. ‘The trial Court, granted a decree as prayed for by 
the Plaintiff. ; But the lower appellate Court reversed the decree in the view that 
the’ provisions , ‘of sub-section (4) of section 29 and section 93 of Madras Act (XIX 
of 1951) Barred the' jurisdiction ¢ of the civil Court’ from examining whether the order’ 

‘of. the. Commissioner was in compliance with section. 


. All that we: ‘have in this case is the order in Exhibit B-1 dated roth, July, 1954: 

“Sanction accorded, as pra for.” The order shows that it was made on the 
application of the trustees of the defendant temple. On what grounds this order 
-was made, there is no means of knowing. If any reasons were given for making 
the order, no copy thereof has been filed in the suit by the trustees. Apart from that 
D.W. 1 giving evidence on, behalf of the defendant temple admitted that no noti-. 
fication contemplated under ‘the Proviso ‘to section 29: (r) had been made. His 
evidence $ was: that aoe was no notification cling for objecnon! tor the: proposed 
sales >S t 
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- It is the validity of that order that is challenged by the learned counsel forthe 
appellant before me. : He contended that a notification published-in the prescribed. 
manner inviting objections and suggestions with referencė to the proposed sale. was 
a condition precedent for the exercise of jurisdiction by the Commissioner under :sec— 
tion 2g. (1) and that unless this requirement was complied with, any order made- 
under’ sub-section -(1) would be void as one without jurisdiction. „Section 29 (1) 
states that: °: 


“any exchange, sale or mortgage and any lease for a terin Soe five ycas, of any immiova- 
ble property, belonging to, or given or endowed for the purpose of, any religious institution’ shalh 
be null and void unless it sanctioned ‘by the, „Commissioner as being necessary -or r beneficial , ,to the 
institution. ád i : 

TT TE ER Try ar, = 


The Proviso to this section is material and, runs: this : -at art ae 


“ Provided that before such sanction is accorded, the particulars Suie to the proposed tnansact 
tion shall be published in such manner as may be prescribed, inviting objections and suggestions with 
respect thereto ; and all objections and su Commies ‘received: from the trustee’ or other‘persons having 
interest shall be duly considered by the Commissioner.’ E 1S aiaa AG 
It is clear from this Proviso that before the Commissioner sanctions a ‘såle, the 
particulars relating to the proposed sale should’ be published’ ih'the mannér pres~ 
cribed inviting objections and suggestions. and he sbould consider,them. ‘As already 
stated,.it is admitted by.D.W. 1:that no such notification was made and‘no abjections, 
were called for-and much less considered by the -Gommissioner.. before; granting 
sanction for the sale. . Obviously. the: procedure, prescribed by the Proviso ;has|:to, 
be’ strictly followed before the.Commissioner.can exercise his jurisdiction under subs 
section (1) of section 29 and make. anvorder thereunder, permitting asale- | If the 
requirements of the Proviso are not. complied with, in my opinion; the, Commissioner 
will have no jurisdiction ,to make an order under sub-section,(1). This ig clear ‘from: 
the-words . w ‘ provided that before such sanction ‘iş accorded. sa -Ín as much, as 
the - procedure provided, ' by, the Proviso, to _ sub-section, (a) of, section 29) has, not 
admittedly been followed, ;it seems to,me that the order. made by the Gamers 
permitting ‘the: sale in this. case. was without jurisdiction. and was, void,, sean i 


Tew? be ‘ I > t Ta 


i “Bat a the’ “learned counsel for; ‘the respondént ‘urged that’j in view of the’ provisions 
of sub-section (4) of section 29- ; which „provided for an appeal i to the Governinetit: 
within the’ prescribed time from- an order made’ under’ sub-section, (1)! of section 29: 
and of the provision of section 93, the civil ‘Court willl have .no ‘jurisdiction to’ enter 
tain the suit and go into the , question whether “the order ofthe’ Commissioner- 
under sub-section (1), of, section a9 was made in conformity with’ the requirements: 
of that sub-section. I am unablé to agree with this contention. It is true that when, 
an order has been made in ‘conformity with sub-section. ay, of section 29; it may} not 
be open to, the civil Court to go into the merits of the ‘order,’ review the circumstances’ 

` and substitute, for the Commissioner’ s order. its own, conclusions ` as to the propriety-. 
ar otherwise of the’ order, in relation to the existence or non-existence ‘of necessity” 
for or, benefit to arise out of the proposed sale. But T think it'is competent for the: 
civil Court to set whether where a ‘power, bas been’entrusted to a, Statutory Tribunal’ 
or officer it has been exercised in conformity with the. requirements of the’ ‘provisions, 
conferring such power. If the ‘jurisdiction conferred is “¢6nditional upon a, pres- 
cribed procedure being followed, and’ an order hås been made int the pur ortég! 
exercise of that jurisdiction, ‘without, following the prócédýře | -Prescribed, in” m 
opinion, the order sò made will be’ one’ without jurisdiction’ arid as such void". ‘Tn 
such cases, the fact that an, appeal has been provided to'a departmerital’ authority’ 
against an "order made’ under: ‘section'2g (1) will hot be a bar to the jurisdiction of the- 
civil Court'to enquire:and find whether thie baa ae ‘for the exercise of: the juris- 
diction have been complied piky no Mai venete atah feos. 
eye -* aral ath teat 
; Norvean I see how section ggiacts.as a ‘Ban to, the. civil, Court, enquiring, into; 
PS the order under section 29: (1Y is in- ‘conformity 4 “with. the, provisions of, that, 
sub-section. It-appears to me that section ,g3 does not have i in its view: -a,.question 
such. as- the! one’ under consideration, namely,; whether even, wheresthe provisjons 
of the Act have not been complied with which are required to be complied with, 


On 
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before ‘making’ an order,.a‘civil Court will not be competent. to investigate into and. 
decide!that ‘question... It “would not have.been open to the Commissioner ‘himself 
to. consider, whether. his own order was in. conformity with the provisions of the Act. 

‘There..ig no provision made ‘under section -29 for: deciding whether once an. order 
has-been, made ‘under: section’. 29>(&) or (4),<itvis.in conformity with-that section, 
Section 937 appears t6 ‘contemplate only such an. order:as the Commissioner himself’ 
could make and-fot a question,which. the Commissioner ‘is not empowered to-enquire 
into .and :decide.under, section:-29. In my opinion, .neither ‘sub-section. (4). of 
section. 29,,.mor,esection 93..of the Act 'is-a:bar' to «the civil:-Court. deciding 
the question whetheryan: order ‘made under ‘section .29 (1).was in compliance with 
the, requirements, jof | tthe Pono to’ that sub-section.. a ws" wos 


oe i {Slows therefore, “that? the” order’ of ; “ihe Corbii for the’ Hindu 
Religious: ‘Biidowments: ‘Contained - in: Exhibit B-j “Y «wab void às it waò'òne’ without 
jutisdictigh, : “That ‘being! ‘thecase,' ‘there: is'no ‘valid’ sanction under section '29) (1), 
for the-Proposéd sale’ Thes suit, will; therefore! have to'be' decreed.’ ' But this ‘does. 
not’ mean that if ás and*‘when ‘the’ trustees’ of-the defendant temple ‘get’ a-valid arid: 
proper Satiction: under’ setition’ 2g’ (1); they! ‘cat ‘in any’ way ‘be prevented fiom selling 
m propérties.“0~ as a te Ned Delta Ft ES 
The seč appen is, alldwed. The judginent' and. the decreé, of the lower. 
depute Go rare set aside? But, 'in‘the circuinstanices, there’ will be no order as. 


to costs. He DGS Se tal 
E i A os ine sh was vita! yr an iy {is Spel Pd ok bet esi 


OR Me aaach ayla ala eee ek tae t? “pea allowed í 
“IN THE rch COURT’ "OF Unrate AT MADRAS, | |.” 

E N ok ays PRESENT —MR. ‘Justick BALARRISHNA AYYAR. f ' i 
jaa ATRETAN -3t aS alta - we are na SRE $ 

veri Vimeo ane | as Shes . Petitioner*. 

r ae: whe ue Ba tab tone fara ni pa y rye E =mi ʻi 
Kaak amid , oe oo a A aN en pa aks Respondent “aed 
> ; 

Limia" ‘Act tiz of- 1808), sections grand. 13 Scope. of Mods of combing the period of limitation., 
The proneewanotn rea sections'g and 1g of the Limitation Act forpu. sof ascertaining whetheé 


a suit is in time.oy not, is to first compute the interval between the daie. when the cause of action arose 
and the ‘date’ whdf' thé suit was instituted,” From ‘this interval the time aioe which the defendant, 
has-been ‘absent from India tould Be déducted by yirtue of section 13 of the Limitation Act. If the 
resultant peridd‘does ‘not exceed the'time peated: in conim 3 of Schedule I of ne Limitation Act 
the suit would be in time. oe i De 


Narronji Bhingji v. Mugniram Chandaji, (1880) I. L. R. 6 Boon’ 103, dissented frank, ` 
Honmantram Sadhwam Pitty y. Arthur Bowles, (eR) LLR. 8 Eon; „561 and Beaks v. Davis, 
(1882) LLR. 4' All. 530, elerii 
5 ` Petition’ under séction a5 ‘of Act Ix of 1867 praying the High Court to revise. 
the decree oft the Court, of the District Munsif of, Sholinghur, dated Jom November, 
1958 and passed” iñ, S. CS. No. 368 , of 1958. me i ; ke 


`M. Srinivasachari and: y.. Rain for: “Petitioner. tees 7 Pee 
R.+ D. *Indrasenan: for - Respondent.’ bad p wira yp 


The Court deliveréd’ the' ‘following Pear ee 


Jopvement.-The defendant is the petitioner. On 1st March, 1951, he-éxecuted 
a promissory note for Rs. 200 in favour of the plaintiff. Some two years thereafter 
the defendant left India for Ceylon and has not since come back. “In July, 1958, 
the plaintiff filed a suit on the promissory note in the Court of the District Munsif 
of Sholingur. The defendant filed a written_statement in which he contended that 
the suit note was.not supported by consideration and that it was time-barred. The 
learned Munsif overruled these contentions and decreed the suit. The defendant 
has come to this Court in revision. 


Me ae ea 


ia eae eme 
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. The first contention of Mr.. Ratnam, the learned advocate for the pétitioner, 
may be thus expressed. Though section 13 of the Limitation Act provides that in: 
computing the period of limitation prescribed for a suit the time during. which the: 
defendant has been absent from India should be excluded, still section’g enacts that 
when once time has begun to run no subsequent disability or inability to sue stops 
it. . In the present case the promissory note was executed on Ist March, 1951. Time 
began to run immediately thereafter. The absence of the petitioner butside India did 
not by virtue of section g stop time from running. The suit was filed more than seven 
years after the promissory note was executed. The claim is‘therefére barred. In 
support of this contention he referred to the decision in Narronji Bhimji v. Mugniram 
Chandaji}, The material facts there were as follows. ‘On 13th January, 1871: an 
agency account between the plaintiff and the defendant was adjusted im Bombay 
and on that date the defendant signed an entry in the account books of the plaintiff. 
admitting his liability in a sum of, Rs. .30,092-2-0. Thereafter the defendant 
left for the Nizam’s Dominions and did not come back. The plaintiff instituted 
a suit to recover the money due to him in 1880. Bayley, J., held that the suit was 
time-barred. With respect to the learned Judge, I am unable to agree withshis view 
of the matter. If that view were sound the statute would furnish debtors with a very 
facile way of avoiding payment of their debts. A person who borrows money in 
India and executes a promissory note has only to go to Ceylon or Malaya or some 
-other place abroad ane stay there for the requisite length of time and the debt which 
he has incurred would automatically get barred by limitation. That surely could 
not have been the intention of the provisions of section 13. As I understand the 
matter the proper way of reading sections g and 13, is this.. When it has to be 
ascertained whether a suit is in time or not, the interval between the date when 
the cause of action arose and the date, when the suit was instituted should be first 
‘computed. From that interval the time during which the defendant has been 
absent from India should be subtracted by virtue of section 1 If the resultant 
period does not exceed the time specified in column 3 of the First eels to the Act, 
the suit would be in time. I notice that in Hanmantram Sadhuram Pity v. Arthur 
Bowles*, the decision of Bayley, J., in Narronji Bhimji and others v. Mugniram Chandaji', 
was dissented from. A Division Bench of the Allahabad High Court in Beake & Co. 
v. Davis*, adopted the view which I am inclined to take. ‘The Court observed : 

“ It appears to us that section 13 of the Limitation Act is in no way affected or qualified by section 9 
of the same Law and that its obvious scope and intention is to save the creditors omer suing 
their debtors, the period during which such debtors have been absent from’ British India 
The Bench expressly declined to follow the decision in Narronji Bhimjl and others 
v. Mugniram Chandąji*. - 


The second contention of Mr. Ratnam was that if the view for. which he con- 
tended is not accepted then it must be held that the suit is premature. I am unable 
to agree here either. The plaintiff was entitled to sue on the promissory note the ’ 
moment after it was executed. The journeys of the defendant or his absence from 
India did not affect his right to sue. ‘The Limitation Act nowhere says that no 
suit may be filed when the defendant is outside India. ‘Section 13 merely enables 
.the plaintiff to wait if he is so inclined till the defendant, comes back to India. 


This revision petition fails and is dismissed with costs. ., 
RM. . oh 1, 


aan 


w Petition dismissed , 
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oe IN ‘THE ‘HIGH’ GOURT OF JUDICATURE AT MADRAS. a 
"Present :—MR. Jusricz SRINIVASAN. T 
R. Kapanipathi Rao’ >- i a n a .. Petitioner® ` > 
7 v. Ve Peek! und k 
CTA ar , : 
T. Balakrishna Mehta | | ee .. Respondent. 
Madras, Buildings (Lease and Rent Control) Act (XXV of 1949), section 7-A (4)—Procedure to be followed. 
It is no doubt true that under section 7-A (4) of the Madras Buildings (Lease and Rent Control) 
Act, 1949, befere action is taken under that sub-section it iş the duty of the authority concerned to 
give due notice to the tenant to show sufficient cause why such an order should not be made. But 
where on an earlier occasion in the proceedings the tenant has been directed to pay the arrears which 
were overdue and the order was not complied with, it lay upon. the. tenant, if he desires to avoid an 
order for taking proceedings under section 7-A (4) of the Act, to appear before the Court and show 
cause why | an order should not be made. . i 
Abdul Wahab v. G. Dorairaj, (1957) 1 M.L.J. (N-R.C.) 33, distinguished. 
Petition under section 12-B of Madras Act XXV of 1949 and 115 of Act V of 
1908 praying the High Court to revise the Order of the Gourt of Small Causes, 
Madras, dated goth April, 1959 and made in H.R.A. No. 312 of 1958 confirming 


1 


the order in H.R,C. No. 3558 of 1957 on the file of the Rent Controller, Madras. 
Messrs. Pais, Lobo and Alvares, for Petitioner. 


K. Srinivasan, K. Shanmugham, P. Viraraghavalu and P. Venkataswami, for 
Respondent. ` 


The Gourt delivered the following 


JupcMenr.—This Revision Petition is directed against the order dated goth 
April, 1959, made by the Court of Small Gauses, Madras, which appears to have been 

ed under section 7-A (4) of the Madras Buildings (Lease and Rent Control) Act. 
There was a petition filed before the Rent Controller for the eviction of the petitioner- 
tenant on the ground of default in the payment of rent and also on the ground of 
material alteration of premises. The petititon seems to have been allowed and the 
matter was taken up in appeal to the Court of Small Causes at Madras. In the 
meantime, the petitioner appears to have filed an application for the fixation of fair 
rent. The Controller fixed this fair rent at Rs. 225 per month as against the previ- 
ous rent of Rs. 300 and this order was passed on 15th April, 1959. It is said that 
a revision is pending before this Court against that order. I am not at present con- 
cerned with it. 

During the pendency of the appeal before the lower appellate Court, it seems to 
have been brought to the notice of the Court that the tenant who is under an obliga- 
tion under section 7-A (1) of the Act to continue to make payments of the rent as 
they fell due had not so made any payment in respect of the months of December, 
1958 and January and February, 1959. Thereupon an order was passed by the 
learned Judge on 23rd March, 1959, directing the pdyment of such arrears by goth 
of April. On that date, when the case was called, it was found that the arrears had 
not been paid as directed. Accordingly the lower Court proceeded to stop the 
proceedings under section 7 -A (4) and confirmed the order of the Rent’ Controller 
directing the eviction ofthe petitioner-tenant. ` 

The principal argument that has been advanced before me is that while it is no 
doubt true that the tenant is under a liability to keep up the payment of the rents as 
they fell due, during the pendency of the proceedings, before the appellate authority 
makes an order stopping further proceedings and directing the tenant to put the 
landlord in possession of the building, due notice should be given to the tenant to 
show sufficient cause why such an order should not be made. Normally, I would have 
accepted that ‘position, but for certain peculiar features which appear in this case. 
Had the matter been brought to the notice of the Court for the first time that the 
tenant was in arrears and had Hot complied with sub-clause (1) of section 7-A and if 
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tthe Court fies that he could ng longer be allowed/;to : continue, the proceedings 
and desired to: make an order ‘stopping the proceeding under sub-section (4), the 
.appellate authority should normally call upoi thé party before'it to show cause why 
-such an order should not be passed. That will be in keeping with the- principles of 
natural justice. But where it is seen that on an earlier occasion this tenant had been 
‘directed, to pay the arrears, which were already overdue on that, date, but the order 
-of the Court was not complied with, it lay upon the tenant, if hé desired tó avoid ‘any 
consequential order of stoppage of, proceedings, to.appear ‘before Ceurt and explain 
why such an order should not be made. The tenant did- really have ‘a notice of a 
proposed order: under sub-section (4): by reasonof the “Court's | direction made on 
23rd March, 1959; directing the deposit of ‘the; arrears. oy a at: se 


The case decided by Basheen Ahmed SayeedyJ.; “ins4bdul Wahed v v: 6 Dorairaj? A 
“has been cited before me» The learned Judge, therein observed’ ‘thus in coniiection 
‘with a matter where the scope of sub-section, (4), of, séction 7-A was in. _ question. 

“ There is nothing on record to, show that ‘the tenant has been given any opportunigy. to show 
“CAUSE as to why he was not able to Ueposit the arrears of rent. ‘There i is ‘Ho enquiry on’ that’ point. ane 
-order of eviction’ is: therefore’ vitidted: and” there is ‘failure’of justice. POR aE ai amah t 

T'havé been at some pains to'skow ‘that the’ piebent' caset ‘differed froin ‘the facts of the 
-one'dealt with by Basheéer Ahined Sayeed: Ji in that there wasan opportunity’ given 
to the tenant. l would therefore hold that this decision’ has no application to the'facts. 


weal 


- + Th'the view that I have taken it is ‘Giéar that’ the Fevision petition “fails and, it 4s 
‘dismissed with costs. Time to vacate 4 months. 
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1 Madras’ Buildings ‘(Lease and i Rank ‘Control et) (ZEV! say iti’: 7, ro ii} Foi or barpose “es 
a business which he is carrying: on—Carrying on. business-—What t3:+1 


‘What constitutes ‘carrying on business’’is' ‘essentially'a question i br faci or’ a mixed ‘Question of 
fact and law and each case has to besdecided onsits own’ Fact and no-genéral $ ition ‘of law’can 
.bé evolved. Even construing the term most liberally in favour of the lan it cannot |be ‘said 
‘that the mere fact that a license has been obtained from the munici ipality to ron a four mijl can by 
-itself satisfy the'pre-requisite- condition tó evidt a tenant! under stio 7: "ES tii) of the Madras Build. 
-ings (Lease, gnd Rent Control). Act, 1949!) When there'ig jó évidence that the lafidlord has purchased 
the requisite machinery or Plant for scopes Bet a or‘has;done any other business digs to neces: 
sary to start“a new venture e mere o o! cen not. entitle, the Jandlo: ee 
within’ the requirenietits' of' law" to evict’ the’ teria fe i ill not, ent hia Be P 

=" 


, Petition under section, I 1I 75,0f ‘Act’ Vof an praying ! the High ¢ Court to revise ‘the 
‘Order of the. Court of the: ‘District Court of ,South.Arcot, dated,jth, August, 1958 
and made ji in C.M.P.-No,.185,0f 1958 preferred. against the Order in-C.M:A.S.\No. 
g of 1957-0n the, file of the Court of the, Subordinate Judge.of, Cuddalore against: the 
-order in R.C.O.P. No. 12 of 1957 on the file of: the ,Gourt;_ of the District ae of 
“Tindivanam. i oats “ A sen! fide Bee Vege “Te i 
CK Tirumalai; fot Petitioner. aii Yo 4 Pict tes Ay Ay beak qhahosnatine Gud At Kaoa 
. T. S. Ramaswami, for- Respondént. ù f mhasan oe AH ei e o wae 
The Court delivered ‘the following’ re Pee: a Pe G 


‘  JupémeEnr. oe Chettiar, the owner Of j premises SNB. 49-A; ‘Bazaar, rekt, 
Tindivanam, filed ‘an, pplication for ‘eviction “of his ‘tenant : Pachayappa , Pandithar 
, before the District Muasif of Tiidivanam undér the’ provisions of section 7 743) (iii) of 
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-the Madras Buildings (Lease and Rent Control) Act, 1949. The premises was a 
non-residential building within the terms of the said Act and ‘the tenant was carrying 
-on the business of a barber shop therein. The tenant had executed a rental deed, dated 
8th June, 1953, which was for a period of one year‘on a rental of Rs. 14 per month. 
“The grounds on which the owner sought to evict the tenant were:: (i) the tenant was 
in arrears of reat fonra period of six months and 20 days and that there was wilful de- 
fault in not paying the rent ; (ii) that the tenant committed acts. of waste by remov- 
ing the door amd the door-frame ; and (iii) that the owner was carrying on business 
in flour milling and that the premises is required for locating his business. 


The tenant resisted the application stating that there was no wilful default in the 
matter of payment of rent though he was admittedly in ‘arrears as stated by ‘the land- 
lord. His case was that the landlord refused the money. orders sent by him and 
therefore there was no wilful default on his part. He deposited the arrears due’ into 
‘Court after the filing of the application for eviction. “The tenant, furthér deni that 
he committed any. act of waste on the premises, and that the removal of the door and 
the dodr-frame was only for conyenient enjoyment of the premises in the coursé of 
conducting his business as barber shop. ‘The tenant further stated that the landlord 
was not carrying on any’ business of flour mill, but that even if he wanted to dò such 
-business he had another ; site of his own wherein that business can be carried ‘or. 


The District Muinsif of Tindivanam upholding the contentidns of the tenant 
‘dismissed thè ‘application "for eviction. ‘The landlord, preferred an appeal in ‘the 
‘Sub-Court at uddalore in ` C.M.A. S.'No. 9 of 1957 but was unsuccessful. .He 
preferred a révision petition before the District Judge of Sduth Arcot in C.M.P. No. 
185 of 1958 but was again unsuccessful. Hence the above Civil Revision Petition 
‘by the aggrieved ‘landlord: ' 
e The only ground now pressed before me by the learned counsel appearing for the 
petitioner is that the finding of the’ Courts below that the landlord had obtained, a 
licence from the Cuddalote Municipality for the carrying on’a flour mill ‘business 
though in the, name of the landlord’s son was sufficient to enable the landlord to 
recover ` possession of the premises’ from the tenant under the provisions of thé 
Madras Buildings (Lease and Rent Control) Act. 

Section 7 (3) (iii) of the Act provides that a landlord may apply to the Controller 
for an order directing the tenant to put the landlord in possession of the building in 
case of a non-residential building other than that used for the purpose of keeping a 
vehicle for purposes of g business which he is carrying on in a non-residential build- 
ing not his own. The crucial question for determination is whether it can be said on 
the facts of the present case that the landlord is not occupying for purposes of a 
business which he is carrying on, a non-residential building within the terms of 
‘section .7 (3) (ili) of the Act. ` 

The contention on behalf of the petitioner is that the landlord having obtained a 
licence, the essential requisite for the purpose of carrying on a flour mill business has 
complied with the provisions of the Act. In this connection reliance is e upon 
the decision of this Court in Azimuddin Sahib v. RangaswamiPillai’. In that case the 
landlord wanted the premises in order that he might trade in mill cloth in Salem’ 
‘The landlord had obtained a licence for that purpose from the appropriate authori- 
ties. The learned Judge Balakrishna Ayyar, J., referred to the decisions in Kesavan 
Nair v. Babu Naidu*, Nataraja Asari v. Balasubramaniam?, and Venkataswami & Sons v. 
Virabadraswami ‘, and held that the landlord can be said to. be carrying on business 
under the terms of the Act so as to be able to-evict the tenant. 

In Krishna Iyer v. Karur Vysla Bank®, Subrahmanyam, J., referred to the decision 
of Balakrishna Ayyar, J.,in Azimudeen Sahib v. Rangaswami Pillat, and observed that 
that case marks the limit to which the law can go to enable the landlord to evict a 
tenant on the ground of requiring the premises for carrying on his own business. The 


I.o (7958) 2 M.L..J. 389. 4. ee An. W.R. 695. 
2. (1954) 2 M.L.J. 149. 5. (1959) 2 M.LJ. 215. 
3- (1957) 2 M.L]. 492. ° 
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facts of the case decided by Subrahmanyam, J., only show that the landlord wanted 
the premises to start a coffee hotel business he not having any subsisting business on 
the date of the application, but having previously done business and stopped it for 
‘sometime for domestic; reasons. 


It is not possible to deduce any puctle from the decisions referred to above 
which can afford a sure guidance for.the proper interpretation of the word ‘carrying 
-on business’ occurring in section 7 (3). (iii) of the Rent Control Act. As observed by 
Viswanatha Sastri, J., in Venkataswami & Sons v. Virabadraswami, there is no yard- 
stick by which the Court can measure the range of activities necessary to constitute 
the carrying on of a business. There are certainly stages in the activities of business 
and several steps have got to be taken even before a business is actually commenced. 
In the'case decided in Kesavan Nair v. Babu Naidu*, it was ‘found that the landlord 
had invested large sums of money in purchasing machinery erecting buildings in the 
course of commencing a business and dthe only impediment was to obtain licence which 
could not be got until the tenant in hutment opposite to the factory premises could be 
evicted. The learned Judge Ramaswami, J., therefore, held rightly if I may say so 
with respect, that the landlord had satisfied the’ requirements of carrying on business 
‘when so much had been done by him i in furtherance of the activities of the business. 


What. constitutes ‘carrying on business’ is essentially a question of fact or a mixed 
question of fact and law. Each case will have to be decided of its own facts and no 
gerieral propositions of law can be évolvedas to what constitutes ‘carrying on business’. 
I am also of opinion as expressed. by Subrahmanyam, J., that the decision in 
Azimudeen Sahib v. Rangaswami Pillai®, really goes to the verge « of the law. 


I am of opinion that even construing the words ‘ carrying on business’ most libe- 
rally in favour of any landlord it cannot be said that the mere fact that the landlord 
has obtained a licence to carry on a flour mill business from the Municipality can 
constitute in law the requisite for evicting the tenant.’ There is no evidence in this 
case that the landlord has purchased the requisite machinery or plant for erecting the 
flour mill or has done any other business activity necessary to start the venture. ` The 
mere obtaining of a licence will not entitle the landlord to come within the re- 
quirements of law to evict the tenant. 


I agree with the Courts below that the landlord has failed to prove any ground 
for eviction. The Civil Revision Petition fails and i is dismissed with costs. 


R.M. ——— . Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice. 


The State of Madras represented by the Accommodation si 
Controller, Madras .. Petttloner* 
D. e i l ee 
S. Natwarlal Davey’ 7 _ ++ Respondent. 


Madras Buildings (Lease and Rent Control), Act AT a 1080); section 3 (5)—-Scope of—Rent agreed upon— 
If parties could apply for fixation ‘of fair rent. : 


It.may be that ordinarily ‘ rent’ will be ane of the terms of tenancy agreed upon between the 
landlord and the State Government in respect of buildings taken over under section 3 ( St of the Madras 
Buildings (Lease and Rent Control) Act, 1949. But that does not mean that when once the land- 
lord has agreed to a cer rent he is prevented from having recourse to an application for fixation 
of the fair rent. The first proviso to section 3 (5) of the Act takes out’the question of rent from the 
operation of the main sub-section. The position under the sub-section is that where fair rent has 
been fixed for the building under the provisions of the Act then that is the only rent which is payable 
even if the State Government is the tenant. If no fair rent has been fixed it is open to the landlord to 
stipulate a rent and per se there is nothing invalid. But it is always open to the landlord and the tenant 
to file an application for fixation of fair.rent before the appropriate forum. 
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2. (1954) 2 M.L.J. 14 49- 
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I. > STATE OF MADRAS U. NATWARLAL DAVEY (Rajamannar, C.7.). 385, 
. _ (The ‘appropriate forum, in cases of requisitioned buildings pointed out—lacuna in the Act, viz., 
lack of provision for appeal against the orders fixing fair rent under the sub-section pointed out). 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the City Civil Court (III Assistant Judge) Madras, dated 17th February, 
1960 and made in O.P. No. 517 of 1959. 


The Government Pleader, for Petitioner. 


The Couwt made the following 


Orper.—Though the application for fixation of fair-rent was disposed of on the 
facts and this Court cannot interfere with the finding arrived at by the learned Judge 
regarding the quantum of fair rent, the learned Government Pleader has raised seve- 
ral interesting questions of Jaw turning on the interpretation of section 3. 5) of the 
Madras Buildings (Lease and Rent Control) Act of 1949. : His contention, if I under- 
stood him right, was that in the case of buildings taken over by the State under section 
3 of the Act, there cannot be at any time any application for the fixation of fair rent. 
Section 3 (5) inter alia says that if the building is required for any of the purposes 
specified in sub-section (3) the landlord shall deliver possession of the building to 
tbs authorised officer and the State Government shall be deemed to be tenant of the 
landlord from the date on which the authorised officer received notice under sub-sec- 
tion (1) or sub-section (2). In such a case, the terms of the tenancy shall be such as 
may be agreed upon between the landlord and the tenant. In default of an agree- 
ment, the terms may Le determined by the City Civil Court in the City of Madras and 
elsewhere by the Subordinate Judge’s Court, and where there is no Subordinate 
Judge’s Court, by the District Gourt. To this sub-section there are three provisos of 
which the first is the material one. It runs thus : 

“ Provided that the rent payable shall be the fair rent, if any, fixed for the building under the 
provisions of this Act ; and if no fair rent has been so fixed, such fair rent as may be determined by 
the Court aforesaid in accordance with the provisions of this Act.” : 
The learned Government Pleader’s contention was that this proviso has no applica- 
tion when the rent is agreed upon between the landlord and the tenant, that 1s, the 
State Government. This contention is evidently based upon the assumption that rent 
is one of the terms of the tenancy‘and the main sub-section declares that the terms of 
the tenancy would be such as may be agreed upon between the landlord and the State 
Government. According to him, once the rent has been agreed upon, it would not ' 
be open to the landlord to have recourse to,an application for fixing of fair rent 
I am unable to agree with this contention. Assuming that ordinarily the rate of ren 
is one of the terms of the tenancy, the proviso specifically deals with that term and as 
the proviso has to be read in conjunction with the main sub-section, the result 18 
that the proviso takes out the rent: from the operation of the main sub-section. 
To give an instance,suppose the State Government in ignorance ofa prior final order 
of the Controller fixing the fair rent for a building agrees with the landlord to pay 
rent at a higher rate, the logical result of the learned Government Pleader’s atgu- 
ment willbe that the State Government would be precluded from having resort to the 
Controller to get the fair rent fixed. The Government would be compelled to go on 
paying at the higher rate agreed upon, though it may be an unfair rent. Iam clearly 
of opinion that this is not a correct interpretation of section 3 (5) read with the first 
proviso. The position is very simple. If fair rent has been fixed for the building 
concerned, under the provisions of the Act, then that is the only rent which is payable 
even when the State Government is the tenant. Ifno fair rent has been fixed but the 
landlord and the Government are agreed: upon a’ particular rate of rent and the 
landlord continues to receive rent at'that rate, then per se there is nothing invalid. 
But it will be always open to the landlord or the tenant to file an application for the 
fixation of fair rent if it is felt that the rent being paid is not a fair rent. Only in the 
case of buildings taken over by the State Government it is not the Controller who fixes 
the fair rent but the City Civil Court in the City-of Madras and the Subordinate 
Judge’s Court elsewhere, and where there is no such Court, the District Court. 


“There is, however, one lacuna in the Act, that is there is no provision for an ap- 
peal against an order of the City Civil Court or the Subordinate Judge ’s Court og the 
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‘District Court fixing fair rent. It is‘'doubtful if any of these Courts would fall within 
the definition of Controller. In any event this may be clarified by ‘Governrhent 
when any amendments are undertaken at a subsequent date. 

I find no ground on which I’can interfere with the order of the lebshied Joes in 
this case. The Civil Revision Petition is dismissed. `’ 


R.M. ° —— ` ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. .’ 
: (ORDINARY ORIGINAL CIVIL JURISDCITION). . t. Loe 
i + PRESENT pac Justice JaGaDIsAN. Haas Sones 
In. ie matter of Guardians and Wards Act VIII ‘of 1860, She a aces 

and ryt g r> m esd ti MA AN 7 y 
In a mate of Lalitha Bai; a ‘others ` pend A E 

V.. Sampath: Lakshmi, me. a 5 eels EE T 


« Guardian and' Wards Act h; “ITT of 1890), cones 27— Powers of the certificated guardian—Mothe ‘appointed 
as property guardian of.mals children— Expenses for the marriage, ve the: sister rofi the minor sons~-Court has no 
power, to sanction to charge’ the minor sons? estate. 


tal 


e certificated g guardian ofa’ minor Has ‘no’ power tò incur. expensis for the” miartiage ` of she 
minér' ward’¢ sister. An‘ -apphcation though ‘ii form for " paymėnt out ‘of, moriċys for such experises is 
in \ effect one for sanction ofa gift ofa pait of:the minors? estate and cannot be grantéd “by the Court: 


* The essence of the' Sete power is to‘act for pu s'which are necessary, reasonable ‘and 
‘proper for. the benefit’ of _ th or,or for’ the: realization, protection or benefit of the 
mingr’s estate. The guardian has no power to, ae with the minors’ estate on the coe of, 
cop cyring p spritual , benefit or bliss upon "the „minor. - 

Cases of joint family ‘where the unmarried gl have a see in law, to ‘ada ‘the joint family 
property with their marriage expenses are ‘clea distinguishable le. 

_ A widow ' or‘other ‘female heit under the Hindu Law holding ‘a’ limited estate dccupies a far 

different position from’ that ‘of guardian’ of Court managing, an infant’s estate. iy 

Application praying that thé marriage of ‘the applicant’s: minor. daughter Lalitha 
Bai be sanctioned and’ the Court, to direct’ the'sale ee the’ ene Reserve Bank of 


', Jovomenrr, “Thisiis.a an application, by, V.. Sanpa Lakshmi, the property and 
personal guardian of.her minor children; (1)-Lalitha Bai, (2) Narayanan, (3) Laksh- 
manan, (4) Gita Kumari, (5) Gopal, (6), Mira Bai, (;7). Ramani. and (8). Kasturi, of 
‘whom. five are her daughters and three are her sons, for sanction of the Court ‘to have. 
her minor. daughter Lalitha Bai, the first named, married to her brother Satyamurthi, 
and for payment out of a sum of Rs..3,000 from ‘and, out of the estate managed by her 
towards the. marriage expenses of.the contemplated marriage. ! She was appointed 
guardian by order of Court, dated 18th September, 1959, in O.P. No. 97 of 1959, on 
the file of the Original Side, of,this.Court. Previously, her husband Venkatesan was 
appointed guardian of the property and person of some of the minor children in O:P. 
No. 30 of 1950. The two.minor children, Ramani and Kasturi, were born to Venka- 
tesan‘and Sampath Lakshmi after the order of Court in O.P. No. 30 of 1950 appoint- 
ing Venkatesan as the guardian. Venkatesan died on 29th January; 1959and Sampth. 
Lakshmi was appointed. in his ‘place as the property and personal guardian of: all 
the. minor children referred to above. The properties now forming the subject- 
matter of O.P..No. 97 of 1959 and previously, forming the subject-matter of O.P. No.’ 
30 of 1950 belonged absolutely to Tiruvengadaswami Pillai, the father of the deceased 
‘Venkatesan who, died leaving behind his last will and testament, dated 15th January, 
1936, which was duly probated in O.P, No. 128 of 1937, on the file of this Court. The 
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testator ‘Firuvengadaswami carved out only a life. estate_in ‘all the properties forming 
the subject-matter of the bequest in favour ofhis son: Venkatesan with.a vested remain- 
„der in favour of the sons of Venkatesan. Itis admitted in paragraph 3 of the petition 
in O.P. No. 97 of 1959 that the minor sons of Venkatesan and Sampath Lakshmi, 
viz.; Narayanan, ‘Lakshmanan and’ Gopal are alone absolutely eititied to all the 
properties comprised ip the’ will of the late Tiruvengadaswami Pillai and in: the 
“schedule of properties attached’ to the petition. The daughters of Venkatesan and 
Sampath; Lakshmi have no manner, of:right or claim in the properties forming the 
subject-matter of. the legacy in fayour of the minor sons. It ‘is also plain that the 
‘deceased Venkatesan did not make any acquisition of his own and ‘that none of the 
itenis of properties forming the subject-matter,of the guardian petition can be said to 
belong, either, to Venkatesan absolutely or to the joint family of Venkatesan and his 
‘minor gons.. The minor sons of Venkatesan are the absolute legatees of the properties 
comprised in the guardian petition, under the will of their late grandfather, owning 
the properties as tenants in common, each son-being entitled“to a third share of the 
pr opegties. '. The --position, ‘therefore, is that’ Sampath’ ‘Laskshimi, the Applicant 
erein,-is functioning as the property guardian of her threé minor sons above naméd, 
and.as ‘the personal guafdian ofall her childrén, male and female. She has been 
permitted to draw asum of Rs. 100 per month from and ‘out ‘of’ the estaté of thé 
three minor. sons for. the: upkeep; maintenance : and: education: of the minor children, 


The question for consideration is is whether it is permissible for the property guar- 
-dian-of the estate of the! three minor, sons to spend the sum of Rs. 3,000 or any reason- 
. able amount which ‘the Court į may sanction fiém and out’ of ‘the. thinors’ estate’ for 
-the!martiage of the 'ininor girl, Lalitha Bai, the sister of the minor wards, The girl 
has attained marriageable age and she should be married in a manner befitting 
the social status and respectability of the family. -There is‘ no: difficulty in the Court 
approving the choice of the bridegroom especially when the match is approved not 
merely by the personal guardian of; the minor girl but also by the paternal grand- 
‘mother of. the minor and, by the father of ‘the’ guardian. In view of the supporting 
affidavit of, S, Chandrasekharan,: and Padmavathi‘ Ammal ‘approving: the’ marital 
alliance ,as ' proposed by:the guardian, I accord sanction to the said marriage. 


. + 'The'payment'ôf'the sum of Rs. 3,000 prayed for by the property guardian can 
be ordered’ only if such payment ïs in‘accordance with the law governing the manage- 
ment, by, a. Court guardian of the estate-of the ward. .Thé. girl to'be married is a 
sister of-the wards whose. property. is-being administered:by the Gourt.. . Fhe purpose 
of the expenses for which sanction of the Court ig sought is very: Jaudable and proper. 
It‘inay'be that if the minors themselves had today attained age, they: would have been 
willing 1 to, celebrate the, marriage of their sister by spending asum of Rs. 3,000 which 
is not an unreasonable or excessive amount having regard to the total value of the’ 
estate belonging-to the minors." But ‘the Court cannot authorise such ‘an expenditure 
if.it is not within’ the: competence of the property guardian to incur ‘such expenses 
herself:: ‘Considerations of justicé, equity and good ¢ conscience are really out of place 
in matters of this kind where the powers of the guardian are circumscribed both 
by statutory provisions and by the personal law governing the parties. 


:Sanipath Lakshmi, the-mother of the minors, is their natural guardian under the 
Miodu D She can do all acts which. are reasonable and necessary forthe protec- 
tion and preservation of the minors’ property and for the necessity and benefit of the 
minors’ themselves.’ The powers of a guardian’ of property are described thus, by 
Trevelyan in his book “The Law relating to Minors” 5th edition, page 139 : 


s Subject to the restrictions on the powers of testamentary guardians and of guardian of property 
-appointed or declared by the Court, a guardian of property may.do all acts which are reasonable and 
proper for the realisation, protection, and beñefit of the property. The powers of a guardian are not 

co-extensive with*those of a full owner. He is a trustee with powers of management occasionally 
enlarged by necessity, When he has been appointed by the Court under Act (VIII -of 1890) He 

powers are limited by that Act...... 02... seep e eee eee cere eee eee All transactions which 
‘enter into on behalf of their wards must secure to the latter some demonstrable advantage, or avert 
some ible mischief in order to obtain recognition from the Court. They must show the strictest 
good ih, and-must be based on actual necemity and advantage and not on calculations of possible 
E > 
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The Judicial Gommitteė in a very early decision in ‘Húnooman Persaud v. Mussummat 
-Babooee!,. described the epon ot the manager i ‘an infant heir in a classical 
„passage thus : cute cee Y 


£ 


What i is peny or beriefit can never ‘be echanscvely laid dowr? arid attehipts 
in that direction by judicial pronouncements can at best be only construed’as'décisions 
on the facts:and circumstances of each case. ‘The dictum in the Hundoman Persaud’s 
casetis the sacred fountain forming the source of the stream of ‘subsequent case-law 
on the subject:- But the decisions ‘present a ‘wilderness of single ‘instances’ from 
which ‘it is ‘difficult to extract any ‘principle or rule of law. aces 


- Where'a natural guardian i is appointed ` as ‘the, ‘certificated. guardian under ‘the 
provisions of the Guardians and Wards Act (VIIL ‘of. ,18g0),- as, in the present case, 
the powers as natural guardian are no longer at, large in view of, the provisions of 
the Guardians and Wards Act which have. become operative. secon 7 (2). a 
the Guardians and War ds Act _ provides ,:, , 


An order. under the section shall imply the removal of an wage Who had not bai apointd 
by will or other instrument: or appointed or declared by = urt.” 


‘Tn’ Arumugam ‘Chetti v. Duraisinga Thevar®, it was ‘held that, the. rini ofa 
guardian’ under the Guardians and Wards: Act (VIII of 1890) has the effect of ex- 
tinguisHing the rights of the minors ‘natural guardian’, to deal with ‘the minors’ pro- 


perty. ` At’ page 42 it -is, observed : Si eas Saat 
ee The position of a mother after the appointment ofa Sodas by Coua t’ appears to bé no better. 
cven thoug she may, be guardian of the minor’s person, as in this case ooye 


The garb. of a natural guardian falls off the moment- he or ik cance a certificated 
guardian under the Guardians and Wards Act and it cannot be:resumed by’ ‘the 
certificated guardian for rehabilitating himself.in the matter of exercising his functions 
and discharging his duties as such certificated guardian. - Therefore, in the instant 
case, we have to look to the provisions of the Guardians and. ‘Wards Act to find out 
whether an application of this kind made by Sampath Lakshmi is sustainable or not. 


The statutory provisions under the Guardians and Wards Act relating’ to the 
powers of the guradian of property are found in sections 27, 28 arid’ 29 of the Act: 


Secon '27.—A’ guardian of the’ property of a ward is bound to deal therewith as ‘carefully. asa 
man of ordinary prudence would deal with it if it were his own, and, subject to the į provisions of this 
chapter, he may. do all acts which are reasonable and proper for the ‘realisation, protection. or benefit 
of the property. ; ter 

"Section 28.—Where a guardian has been “appointed by will c or other instrumient, - his poer 
mortgage or charge, or transfer by sale, guit, exchange or otherwise, immovable property belonging 
to his ward is subject to any restriction which maybe imposed by the instrument, unless he has under 
this Act been declared guardian and the Court which made the declaration permits him by a an order 


in writing notwithstanding the restriction, to dispose of any immovable property specified * in _ the 
order in a manner permitted by the order. 


Section 29.—Where a person other than a Collector, or than a. naii appointed by will or 
othet instrument, has:been appointed or declared’ by ihe Court to be guardian of the Propenty,° of 
a ward, he shall not without the previous permission of the Court ;— 


'(a) mor 3 or charge or transfer by sale, gift, exchange or otherwise; any part of the i immova- 
ble property of his ward, or v» 

(6) lease any of that property ‘for a term exceeding five years, or for y Éim ehicndinig: 
more than one year beyond the date on which the ward will. cease to be a minor. 
Even with regard to the powers of ‘a natural guardian in a case where. the natural 
guardian is not the certificated guardian and where no certificated guardian at all 
has been appointed, by the Court,in exercise of the. „powers under the’ Guardians arid 
Wards Act, section 8 of thc Hindu Minority and oe “Att E RN of 
1956) has brought i in statutory, restrictiońs. 


r ʻ gos - a 
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It is ag follows :— Hak 


“Section 8 (1).—The. natural guardian of a Hindu minor has power, subject to the provisions of 
this section to do all acts which are ne or reasonable and proper foi the benefit of the minor or 
for the realisation, protection or benefit of the minor’s estate ; but the guardian can in no case bind 
the minor by a personal covenant. 


(2) The natural guardian shall not, without the previous permission of the Court, — 

(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of the 
immovable property of the minor, ‘or 

(by lease any part of such property for a term exceeding five years or for a term extending more 
than one year béyond the date on which the minor will attain majority. 

(3) Any disposal of immovable property by a natural guardian in contravention of sub-section 

1) or sub-section (2), is voidable at the instance of the minor or any person claiming under him. 
a P 


(4) No Court shall grant permission to the natual guardian to do any of the acts mentioned 
in sub-section (2) except in case of necessity or for an evident advantage to the minor. 


(9) <gaietcate essa EE teres Sebacte EE E ees EERE TA Liaidieasys 
LAY os EES DE EE tabu se E E EEE A PES deoasa? 


The essence of the guardian’s power, whether it be as laid down by the Judicial 
‘Comnfittee in Hunooman Persad’s:case1, which has been consistently and uninformly 
followed throughout by all the High Courts, or it be the provisions of the Guardians 
and Wards Act, or the provisions of the Hindu Minority and Guardianship Act, is to 
enable the guardian to act for purposes which are necessary, reasonable and proper 
for the benefit of the minor or for the purposes of realisation, protection or benefit oi 
the minor’s estate.» It is obvious that the guardian has no power io do anything to 
the prejudice of his ward. No act of the guardian can bind the ward and no act of 
the guardian can receive the approval of the Court, if it does not result in some 
advantage to the minor, actual or prospective, but material and real and not senti- 
mental and illusory. - 


Mr. R. Gopalaswami Ayyangar, the learned counsel appearing for the appli- 
cant, contended that it was permissible for the guardian to incur such expenses from 
the esta‘e to have the sister of the ward married, as the purpose can be termed to be 
one of legal nécessity. He also contended alternatively that even if the purpose can- 
not satisfy the requirements of legal necessity, as the term is understood and interpre- 
ted by judicial pronouncements, it can yet be justified on the ground of spiritual neces- 
sity, as kanyadana will confer spiritual benefiton the minors. In support of these con- 
tentions, he mainly ‘relied upon two decisions, the one reported in Nandan Prasad v. 
Ajudhia Prasad*, and the other in Krishnamachari v. Ramabhadran®, In Nandan Prasad v. 
Ajudhia Prasad*, there was a joint Hindu family consisting of two brothers and a sister, 
all of whom were minors. One minor brother borrowed a sum of money from a 
third party to provide for the marriage expenses of his sister who was 13 years of age. 
The minor borrower died and the lender sued the surviving brother to recover the 
sum advanced from the property of the joint family in his hands. The suit was resisted 
by the non-borrowing surviving brother on the ground that Brij Behari, the borrower 
was at the date of the loan a minor and that the contract was void. It was found 
as a fact that the cash advanced by the lender was duly applied for the reasonable 
and necessary expens:s of the sister’s marriage. The Allahabad High Court held that 
the borrowing by the minor bound the family estate and that the surviving brother 
should be made liable for the borrowing as he got the property by survivorship. 
At page 328, Piggott, J., observed as follows :— 

“ It may be conceded that by general principles of Hindu Law both Brij Behari Lal and the defer- 
dant, Ajudhia Prasad, lay under an obligation to provide out of the family property the funds neces- 
sary for përlorrhitig the marriage ceremonies of their sister in a manner suitable to the social position 
of the family and the pecuniary resources.” 

At page 329, Piggot, J., further observed : 

“I am satisfied that this a ent is adequately met by the rejoinder that the Joan was made to 
Brij Behari Lal as manager of the joint family, that it was virtually a loan to the family itself, and 
that Ajudhia Prasad was as much liable as his elder brother for the provision of the necessary ° 
expenses of the sister’s marriage.” - 








3- (1952) 1 M.L.J. 665 : I.L.R. (1952) Mad. 318. 
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At page 331, there is this further observation : r ee 


“ On the whole, therefore, I am of opinion, that, though the present case is one very neat the- 
boundary line, it may fairly be said that the provision ofthe reasonable expenses for Musammat 
Genda Bibi’s marriage was, at the time when the loan in question was taken, -, a matier or ` necessity 
for her minor brother.” 


At page 333, Stanley, C.J., observed : 


"a Brij Behari and Ajudhia Prasad were under a legal obligation not snecely. to mantan their 
sister, but also to provide for the expenses of her marriage, and being .under age were incapable of 
entering into a ‘contract. ' It was as much obligatory upon them to provide for ethe expenses, of 
their sister’s marriage as it is obligatory ` on a ‘lunatic to supply his wife and children with’ necessaries 
suitable to their condition in life... .,, ioon 0.04... The head of the family is bourd to supply main- 
tenance and marriage expenses for the daughters of the family, and money advanced to him for such 
an object may reat, I, think, be zegarded as s money supplied for necessaries within the: meaning; 
of section 68.” tnus” Grat 
In the Allahabad Case: the cardinal fact is that the girl was entitled to be married. 
at the expense of the joint family assets under-the-personal law governing the parties.. 
The only complication besetting the case'was the fact that-the borrower happened to 
be a minor,at the time when he borrowed... As the.obligation.that was ‘incurfed by. 
him was one fastened upon the estate under the personal law, there was.no difficulty: 
in holding the estate liable in the hands of the surviving brother., That case cannot. 
be an authority. governing a case where the expenses of the ;marriage, cannot: be 
properly charged on the éstate administered by the guardian. ‚Cases of joint family 
where the unmarried girls have a right in law. to .saddle the estate:-.with their 
marriage expenses are clearly distinguishable from the facts of.the présenti case. 


In Krishnamachari v. Ramabhadrant, the question for consideration was whether’: a 
Hindu widow inheriting ‘her: husband’s estate, or daughter inheriting’, her father’s’ 
estate, can alienate the property for the purpose of ineurring the marriage expenses * 
of a daughter,or a daughter’s daughter of the family. Their Lordships ‘held..that 
Kanyadana is an act of piety calculated to promote. spiritual bliss: and :that..a- widow 
who incurred the expenses for the purpose of -kanyadana of her daughte’s ‘daughter 
was promoting the. spiritual bliss of her deceased. husband and that therefore, she- 

” was competent to incur such expenses by alienating se portion of, the.. properties 
Satyanarayana Rao, J., observed at page'336 : 2 ese peony 


“ In case of marriages of the daughter’s daughter or. the daughter 3 gfand-daughter, Taaa 
the alienations are supported on the ground that the gift;of a, destitute kanpacin marriage is conducive 
to the spiritual welfare and confers spiritual merits on the last male owner as his funds are utilised. 
for the performance of the marriage. ed 


It is, however, unnecessary ‘tó refer tothe observations contained in , that, judgment 
in detail as I am of opinion that a ‘widow or other female-heir under, the Hindu Law 
holding a limited estate occupies a position far different, from: that, ‘of a guardian. of 
Court managing an infant’ s estate. se a 


A widow or other limited -heir'is not a tenant È: life, or a ‘trustee for the rever- 
sioner, but is an owner of the property inherited by’ her: whose i powers: of disposal 
are however restricted.: Jn sean: Ammal v. Narayanan, the aca Com- 
mittee stated: thus: . 


"Her right is of the naturé of ri ht to prope erty , her possession is that Fo owner p'her powers 
in that character are, however, limited ; but so tone as she is ida no one‘has any' vested intefést 
in the succession.’ toa 


- ` Itis true that a limited heir under the finda ae Gnas heir),'the manager ‘of 
a joint Hindu family, the guardian of a Hindu 1 minor, the manager or dharmakartha.’ 
ofari idol in a temple or a shebait as is known in Bengal, have all been’ assigned by. 
legal tradition the sarre powers of alienation and disposal over the property forming 
the subject-matter of their care, and that the dictum’ of the Judicial Committee in 
Hunooman Persad Panday v. Mussumat' Babooee*, is stated tò be'the measure of their power, 
.in this Behalf.. But so far as the widow’s powers of: alienation, are «concerned, the 
TS A D euni ae se 
1. (1952) 1 M.L.J. 665 : I.L-R. (1952) Mad. -I:L.R: 39 Mad: 694 {P.C3; RR oe 
. ase 2-3 z atc Enge q 3- (1856) 6 MEA EO in Miter 8 
‘a. (grb) Br ‘MAL J abs’: LR. 43'LAL 207 À Sere ee hat eee 
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judicial decisions have made it clear that she can also alienate for religiousor chari-. 
table purposes. These purposes have been divided into two classes, viz., (a) purposes 
which are compulsory and obligatory like the performance of the obsequial 
ceremonies of the deceased owner, payment of his debts, etc. and (b) the perform- 
ance of religious ceremonies which, though not essential and obligatory, may yet 
be deemed to be conducive to the spiritual welfare of the deceased owner. The 
Supreme Court*of India in Kamala Devi v. Bachu Lal Gupta’, summarised. the case- 
law on the subject as follows at page 475 : ; . f 

“ On an examination of the decisions referred to above, the following principles -clearly, emerge 
(1) It is the imperative religious duty and a moral obligation of a father, mother or other guardian 
to give a girl in marriage to a suitable husband ; it is a duty which must be fulfilled to prevent degra- 
dation, and direct spiritual benefit is conferred upon the tather‘by such a marriage. (2) A Hindu 
widow in possession of the estate of her deceased husband can make an alienation for religious acts 
which are not essential or obligatory but are still pious observances which conduce to the bliss of 
the deceased husband’s soul. (g) In the case of essential or obligatory acts, if the income of the 
propeity or the property itself is not sufficient to cover the expenses, she is entitled to sell the whole 
of it ; but'for acts which are pious and which conduce to the bliss of the deceased husband’s soul, 
she carw alienate a reasonable portion of the property... (4) Gifts by a widow of landed propërty to her 
daughter or son-in-law on theoccasion of the marriage or any ceremonies connected with the marria 
are well recognised in Hindu Law. (5) If a promise is made pf such a gift for or at the time of the 
marriag¢, that promise may be fulfilled afterwards and it is not essential to make a gift at the time of the 
marriage but it may be made afterwards in fulfilment of the promise. (6) Some decisions go to the 
lengtH of holding that there is a moral or religious obligation.of giving a portion of the joint.family 
property for the benefit of the daughter and the son-in-law, and gift made long after the marriage 
may be supported upon the ground that the gift when made fulfils that moral or religioius obligation.’ 


I am unable to see how the guardian administering the estate of a ward can 
deal with the estate on the ground of conferring spiritual benefit or welfare or bliss 
upon the minor. The duty of the guardian is to preserve the estate, augment its 
resources and manage it as best as he or she can, promoting the interests of the minor 
just as much as a prudent owner will manage his own property. The.guardian has 
no right or duty to acquire or accumulate for the minor‘any store of spiritual welfare 
or benefit. Any analogy between the powers of a Hindu widow acting for the 
spiritual welfare of her husband and for her own spiritual welfare and the guardian 
of a minor’s estate can ofily result in strange anomalies. Even the widow’s powers 
in this respect are very restricted. She can act for a purpose conducive to the spiri- 
tual welfare of the husband, but she cannot act in order to acquire or confer upon 
her sole self any spiritual benefit. Punyasanchayana is indeed very meritorious 
and Hindu law givers have not ignored it even in relation to mundane matters. 
But I do not conceive it to be part of the guardian’s duty to earn piety or 
spiritual bliss for the ward, in exchange or commutation of a portion of the 
estate however small or negligible it may be. Even benevolent acts may lose 
their odour of sanctity when they are sought to be done by dipping into the purse 
of others. Any recognition of power in the guardian to do acts of piety for and on 
behalf of the ward is fraught with danger as the Hindu law abounds in multitudes 
of pious acts and as pious guardians are many, not to speak of those who become 
attracted to piety for the nonce. I have no hesitation in overruling the contention 
of Mr. Gopalaswami Ayyangar based upon the doctrine of spiritual bliss drawn 
from the cases governing a widow’s power of alienation. 


The distinction between the legal capacity of a property guardian of a minor 
and a Hindu widow inheriting her husband’s estate is well brought out ‘in the fol- 
lowing. décision of this Court. In Palani Ammal v. Kothandarama Goundar®, a.Division. 
Bench of this Court refused to uphold a deed of gift executed by the mother acting 
as the guardian of her minor.son in favour. of the minor’s aunt in connection with 
her marriage. At page 433, their Lordships observe as follows :— 

es It is now argued that what can be done by the manager of a family and what can be dont bya 
widow ip possession of the family properties can be done alsa by a widow as guardian of her irfant 


son wh is the owner of thé properties. No authority has been cited which bears ditectly on this pomt, 
The learned Advocate-General has relied strongly upon Ranaswam: Aipar v. Veneidaswami3. A widow 





1. (1957) 1 M.L.J. (8.C.) 66 : (1957) x An. 2. (1943) 2 M.L.J.: 432. i 
W.R e. (S.C.) 66: (1957) S.C.J. 321: 1957 3. (1898) 8 MLJ. 170.: LL.R. 22 Mad: 113. 
S.G.R: 452 at 475 (S.C). R 
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has fulbpower to deak with the estate subject of course to the ordinary restrictions.of æ. widow’ 8 right 
to alienate, but here the owner ofthe ¢estate,is not the, widow at all but the plaintiffs. We see no reason 
why, we should hold in the, interests of a donee that” a . marrage gift’ which can be made by the 
manager ofa joint family can 'alsó be’ made by: -the ardian df the only person now constituting’ ‘the 
family. - Such a gift c can be. validated only iffit'is made for purposes binding upon the minor. It is not 
contended there that the ‘minor, had he beena;major!would: have pia seas to make the gift. 
He could have pleased himself whetherhe. made the gift or not,”. foe re Pe cette ea 
This decision was followed'in Rangaswami Iyer v. Marapfa Goundan* „by Venkatarama 
Iyer, J., as he then was. The Mysore . Pen, ‘Coury ‘also pion it in a deci- 
sion n reported i in Rama Setty x.; Ibbanna Setty?,, ay She. 58 | F ; 


‘The application in form is onè for’ ars out ofa sum ofi money to the guardian 
froin and out of the estate.” But in substance it is really.an, application for sanction 
of gift of part of:the minors’estate for.a specific purpose; viz., :the marriage of the 
sister of the minor wards.” The cértificated guardian has tio, such power and it will 
bë beyond’ the competénce ‘of ‘this Court to ‘sanction; an expeditire | which. is not 
warranted in law. - ‘As stated. already, the Court should not be swayed, by, considera- 
tions of propriety or the meritorious nature-of the object of the expenses, as the Gourt 
in which 'the property is vested'and which*is acting through the medium of'- its 
manager, or delegate, the property guardian,’ ‘owes ,arduty 'to the. minor wards tò 
administer the estate in accordance, with the law of the territory, ` Thé result may 
be unfortunate but is-one which cannot possibly be helped. I hold that ‘the Court 
has no power to sanction an: ex-gratia payment from out of ‘the minor’s estate even 
for the marriage of the minors” sister, in thé instant Case. I therefore ditalar the 
gardiane) prayer for: payment. out, io- rts + Hoy ty abe a, 

In’ thé ‘Fesult, the application : is disinised.” ite eG pte vee 


sar ot an E ab ae 


SWS bow AD ue f T a, wc “Appeton domi 


: "NIN THE HIGH COURT "OF. JUDIGATURE AT MADRAS, 
sah ge SEF ea I sae Original jurisdiction:) -+ 1 +. sai 
srs Ths T E E PRES ED paid Mk, Jo wid jalia nee a . T ro Fas < 
P. K. 'Muthavelappa Goundar . i re © iea a. Petitioner* 


er rE A oa Re Be iL ' L E ae 


The Deputy ‘Registrar of ` Goes Sscieies ‘Coimbatotd n 
‘arid others ` i, ee eee ete Respondents. , 


+ Madras. Co-operatwwe Socisties Act ( VI af. 1932); section 51—“ Dispute, touching the business of a registóred 
society” — Meaning of— Question as to oe of nomination of candidatg Jor election to, Board of Directors—jJuris- 
diction of Registrar to onl ta ta tare ae‘ 
_ Interpretation of, Siatutes Directory a and mandatory provisions—\Test, to distinguish -Rules of construction., 


. Constitution-of India (1950), Article 226—Furisdiction , of d hi Court. to, issue, drits—Existence of other 
vremedy—I if a bar—Error apparent on, the face of order of ; subordinate, sbunal—If, ground, for squashing order. ,,, 


- The validity of the nomination of a candidate for election to thé Board of Directors of.a registered 
society is a ‘‘ dispute touching the, husmess ’};of.the. society.within the meaning of section 51 of the 
Madras Co-operative Societies Ach I It cannot be said that though the election of directors,as, 

-such will constitute such a dispute if ‘ee election is impugned ‘by: anyone. the stage of nomination of a 
candidate for election is different and a’ dispute as to': thel validity of the nomiination cannot fall 
under section Bt. at At is not possible to dissociate the stage. ofimomination from the stage of return 
of the candidate after polling and declaration of results, insuch a mannerjas to, import e notion, of: 
~ business ”? of a society o ly ‘to the latter stage of election and, not ‘to the” former stage of Romi-. 
‘nation, 07 <e 

Madhava Reo v. Surya Rao, (1953) 2 MEJ. 340 :‘L. LR. iiss) “Mad. 1847, (F.B. J followed’. Y 

br ES C A Tes E A S ti sti} wid ty ` 

The word “election means the entire process which consists ‘of several stages and embraces 

“many steps some of which may have an important'bearing on the result of the process. ee 


Ponnusmami v. , Returning. ‘Officer; ‘Namatkal, - 1952) sü 100,: fee r MLJ. cg 775 : 
CA a canine i ( 4 ni? sehr a SD ) 





jt 


'P 


ad wa ia 
t 





L haa aMLJ. 5065 Paho L ALR 1954 Mysore 56. 


‘*W.P. No. 1105 ofirggg. n teet os oadd vty re tg6o. 
o (agth Pausa, 1881; Saka): 
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The distinction between absolute and directory enactments or mandatory and recommendatory 
provisions, rules and régulations is well known and cannot admit of any doubt. The contravention 
of an absolute enactment renders the resulting act invalid and void, while non-compliance with: a 
directory enactment leaves the validity of the thing done untouched. An absolute enactment must be 
obeyed fully or fulfilled exactly. But it is sufficient if a directory, enactment be obeyed or fulfilled 
substantially. - Or ONLA ; ; 

The primary thing to be considered in determining whether a provision is mandatory or directory, 
is of course, the-language of the enactment or rules, but care must be taken not to unduly stress the 
language. The proper approach is that the Court must, without ignoring the plain words of the 
enactment or rul? have regard to the scope, object, scheme, context and design of the, Act and the 
purpose for which the Act or rule is intended. - - 


Woodward v. Sarsons, L.R. (1875) 10 C.P. 733 ; Rex v. Nat-Bell Liquors, Ltd., L.R. (1922) A.C. 128; 
Liverpool Bank v. Turner, 30 L.J. Ch. 379 ; Howard v. Bodington, 2 Prob. Div. 211 ; Punjab Co-operaisve 
Bank v. I.T.0., Lahore, $ 1). 1 M.L.J. 130 : L.R. 67 LA. 464; Thakur Pratap Singh.v. Short Krishna 
Gupta and others, 1956 S. ie z (1955) 25.C.R. 1029, referred to. js 

The use of the word “shall ” though generally taken in a mandatory sense, does not necessarily 
mean that in every case it shall have that effect, that is to say, that unless the words of the statute 
are punctiliously followed, the proceeding or the outcome of the procecding would be invald. 

State of Uttar Pradesh v. Manbodhan Lal, (1958) S.C.J. 150 : (1958) M.L.J. (Grl.) 85 : (1958) S.C.R. 
533 : ALR. 1957 S.C. 912, relied on. . j ` 

Provisions fixing the time for performance of. acts are ordinarily held directory where there are.no 
words prohibiting the doing of the thing after the time specified and there is no penalty for the delay. 

Maxwell on “Interpretation of Statute ”; roth edition, 381 ; Crawford on “ Statutory 
Construction ”, pages 515, 535, 536 ; Graies on “ Statute Law ”, page 346, cited. , 

Phillips v. Goff, L.R. (1886) 17 Q.B.D. 805, relied on. 

Rule 4 of the Election Rules framed by the Coimbatore District Co-operative Bank, Ltd., under 
the powers conferred by bye-laws provided :— 

Voters’ List—“In the year of election before the roth October, as soon as the particulars 

ings the delegates are received from the societies, a list has'to.be prepared with. reference to 
the delegate and individual shareholders. This shall be the “ voters’ list” Before the 20th October of 
the election year, the list of voters must be prepared, signed by the secretary and published in‘ the 
Notice Board of the Bank. <A copy of the said list has to be supplied to any voter found therein on 
a payment of Rs. 10 per copy.” SE “ : - ` ; 

Rule 5, after providing for the filing of the nomination in a particular form, etc., inter alia, 
provided : “ From the 25th to 28th October of the election year, from 11 A.M. to 3 P.M. on each day 
the nomination paper has to be submitted to the Secretary.” 

Held, on:a construction of the rules ; Rule 4 does not contain any provision by way of a penalty 
in case the time-limit for return of the delegate is not strictly adhered to and the provision fixing a time 
limit must be held to be merely a directory provision for the convenience of orderly election and 
cannot and was not intended to operate as a dead: line preventing the Bank from recognising and 

ting delegates beyond the time and consequently disfranchising the member society from 
participating in the delegates’ election. ‘ : Í 

The jurisdiction of the High Court under Article 226 of the Constitution may properly be invoked. 
in cases where the order of the subordinate Tribunal is vitiated by error of law apparent on the 
face of the record, and the impugned order quashed. The fact that there is an adequate alter- 
native remedy cannot be a bar to-the issue of a writ 

The availability of other remedies to the ieved party may weigh with the High Courts in 
refusing a writ under Article 226, but it cannot- title him to get the-relief or preclude the Court 
from issuing the writ. However convenient or ient it may be to dismiss a writ petition before 
issuing a rule nisi on the ground ofa subsisting alternative remedy, it may not always be just to do 
soat the final stage, when the parties have incurred all the expenses and the Court has gone into 


the matter fully. 

Official Receiver, Guntur v. Seshayya, (1940) 2 M.L.J. 860, applied. l 

Rashi &@ Son v. Incoms-tax Investigation Commission, (1954) S.C.J. 264: S.C.R. 738; 
N: F:Veluswami Tios v. G. Rage Neinar aad othar, (1050) 2 M.L.J. 48, et g, 954) on ee = 

Petition. under: Article 226 of the Constitution of India, praying that in the” 

circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ ‘of certiorari calling for the records pertaining to the, 
order of the 1st Respondent, dated 1st December, 1958, in A.R.C. No. 140 of 1959 
and, quash the said order, dated 1st December, 1959 and made therein. . 


The Advocate-Genieral (V. K. Thirwenkatachari) and T. Marlin, for Pétitioner, 
50 = - OUa ia 
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The Additional Government Pleader (M. M. Ismail), P. S. Kalasam, 
S. Sethurainam and S. Ramalingam, for Respondents. 
The Court made the following 


Orver.—This writ petition prays for the issue of a writ of certiorari or other 
appropriate writ, direction or order for quashing the order of the Deputy Registrar 
of Co-operative Societies, Coimbatore, dated 1st December, 1959, in A.R.G. No. 
140 of 1959 under the following circumstances : š : 


The Coimbatore District Co-operative Central Bank, Ltd., is a registered Society 
governed by the Madras Co-operative Societies Act (VI of 1932). It will be 
hereinafter referred to as the Central Bank. The General Body of Central Bank 
consists of the following members : (I) individual members ; (ii) affiliated societies ; 
(iii) the State Co-operative Bank, Ltd., and (iv) the State Government if they held 
shares in the Bank. Bye-law No. 8 of the Central Bank provides that each society 
being a member of the Central Bank shall at a general meeting appoint a delegate 
who shall hold office for a period of three years or until his successor shall have been 
appointed in accordance with the rules governing such appointment. Under bye- 
law No. 11 the management of the Central Bank shall vest in a Board consisting of 
several persons of whom delegates from several constituencies shall also form part. 
One such constituency is styled as ‘ Audit Union and Urban Banks affiliated to the 
Central Bank’. Bye-law No. 11, clause (2), provides as follows : 

“ . . . . . . The election of these representatives shall be held at separate meetings 
composed exclusively of the delegates of the respective classes of societies and specially convened for the 
from among themselves. The President of the Central Bank shall preside over such meetings, 


ae he shall have no right to vote unless he is a delegate from any of the types of societies referred to. 
In the event of an equality of votes the matter shall be decided on the spot, by the casting of lots ”. 


For the purposes of the present case what need be noted is that each of the 
constituencies mentioned in bye-law No. 11, clause (2), has a right to senda delegate 
to the Board of Management of the Central Bank and the mode of choosing such 
delegate shall be by election as amongst delegates of each such constituency. 


Bye-law No. 14 is as follows :— ; 

“The entire administration of the Central Bank shall vest in the Board of Management. The 
Board shall be competent to make regulations from time to time not inconsistent with the bye-laws of 
the Co-operative Societies Act (VI of 1932) (Madras) and the rules made thereunder for the conduct 
of the business of the Central Bank. A copy of such regulations shall be furnished to the Registrar. 
of Co-operative Societies for information ”. 

In exercise of the powers conferred under bye-law 14 rules were framed ‘for 
the conduct of elections and the said rules shall hereinafter be referred to as the 
election rules. It will be convenient to set out some of the relevant elections rules 
at this stage. 

` Rule 4: “ Voters’ List: In the year of election before the 1oth October, as soon as the particulars 
regarding the delegates are received from the Societies, a list hasto be prepared with reference 
to the delegates and individual shareholders. This shall be thep‘ voters list’. Before the goth of 
October of the election year, the list of voters must be prepared, signed by the Secretary and 
ublished in the Notice Board of the Bank. A copy of the said list has to be supplied to any voter 
‘ound therein on a payment of Rs. 10 per copy”. 

Rule 5: “ Nomination : The candidate for the Board of Management has to file his application 
under Form No. 1, which has to be signed by the candidate, his proposer and seconder. The 
candidate, his proposer and seconder must be persons found in the voters’ list so prepared. All the 
three must be from out of the said voters’ list. From the 25th to 28th October of the election year, 
from 11 A.M. to 3 P.M. on each day, the nomination paper has to be submitted to the Secretary ”. 

The constituency of ‘the Audit Union and Urban Banks affiliated to the Central. 
Bank’ consists of, amongst ather societies, two societies (i) the Gobichettipalayam 
Co-operative Urban Bank, Ltd., and (ii) the Coimbatore City Co-operative Bank, 
Ltd. The Central Bank passed a resolution on 8th September, 1959 and issued a 
circular on gth September, 1959, to all the affiliated societies drawing their attention- 
to submit the names of their respective delegates on or before roth October, 1959, ° 
with a view to facilitate the holding of elections to the Board of Management im due: 
co as per the schedule: of .time- fixed by the Central Bnak. The Coimbatore 
Giry Co-operative Bank, Ltd., had its delegate in one Dr. T. V. Sivanandam. - The 
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Cobichettipalayam Oo-operative Urban Bank, Ltd., elected as a delegate one P. K. 
Muthuvelappa Goundar at its general meeting held on 18th October, 1959 and 
forwarded his name and a copy of the resolution appointing him to the Central 
Bank by its letter, dated 19th October, 1959. This was received by the Central 
Bank on 20th October, 1959: It must be mentioned that the printed voters’ list 
of the Central Bank published in the notice board on 20th October, 1959, contained 
the namcof one S. K. Subramania Iyer alias Vembu Iyer as the delegate appertaining 
to the Gobi Ge-operative Urban Bank, Ltd. But by a subsequent correction of the 
voters’ list, presumably after the receipt of the name of the fresh delegate, P. K. 
Muthuvelappa Goundar, the voters’ list was corrected substituting his name in the 
place of the old delegate. 


In respect of the constituency of ‘ the Audit Union and Urban Bank’ the two 
delegates, P. K. Muthuvelappa Goundar, the delegate of the Gobi Co-operative 
Urban Bank, Ltd., and Dr. T. V. Sivanandam, the delegate of the Coimbatore City 
Co-operative Urabn Bank, Ltd. filed their nominations within the time prescribed 
by thé election rules and they came on for scrutiny by the President of the 
Central Bank in accordance with the said rules, and the President declared both of 
them as duly and validly nominated to stand for election for a seat in the Board of 
Management. It appears from the record that Dr. T. V. Sivanandam objected 
to the nomination of P. K. Muthuvelappa at the time of the scrutiny. 


Dr. T. V. Sivanandam, the delegate of the Coimbatore City Co-operative Urban 
Bank, Ltd., filed an application before the Deputy Registrar of Co-operative 
Societies, Coimbatore, invoking the aid of section 51 of the Madras Co-operative 
Societies Act, which was taken on his file as A.RC. No. 140 of 1959. He alleged in 
the said petition, to which he impleaded the Secretary of the Central Bank as the 
first respondent, the President of the Central Bank as the second respondent, and 
P. K. Muthuvelappa Goundar as the third respondent, that the said Muthuvelappa 
Goundar cannot be nominated as a candidate since his name is not in the final 
voters’ list prepared and published by the Bank that though objection was taken 
by him at the time of the scrutiny, the President of the Central Bank was pleased 
to hold that Muthuvelappa Gounder’s nomination was valid, that the decision of 
the President was against the rules framed for the conduct of election. He 
accordingly prayed for setting aside the order of the President of the Central Bank 
declaring Muthuvelappa as duly nominated, and for declaring him as the duly elected 
director from ‘the Audit Union and Urban Bank Constituency.’ 


This application was resisted by all the respondents before the Deputy Regis- 
trar. Their contention was that the nomination of the third respondent was valid 
that there had been no violation of the election rules by accepting the candidature 
of Muthuvelappa despite the fact that he came in as a delegate only after roth 
October, 1959 and that the Central Bank had a power of revision of the electoral 
roll under Bye-law 33-A, that the bye-law should prevail over the election rules which 
were subsidiary regulations and that the petition should therefore be dismissed. 

The Deputy Registrar of Co-operative Society took evidence, held an enquiry 
and reached the conclusion that the nomination of Muthuvelappa Goundar was 
not valid and should not have been accepted by the President of the Central Bank. 
The main reason of the Deputy Registrar in reaching that conclusion was his view 
that there was a contravention of the election rules by reason of Muthuvelappa’s 
name as delegate having been received on goth October, 1959. The following 
extract from his order clearly reveals the basis of his order : 


“ I therefore find that the inclusion of the name of the third respondent (P. K. Muthuvelappa 
Goundar) as a delegate of the Gobichettipalayam Co-operative Urban Bank, Ltd., on oth October, 
1959, in the delegates’ list of the Coimbatore District Co-operative Central Bank, Ltd., Coimbatore, 
though may be right or proper under the Bye-law 33-A or rule 10-A of the rules framed under the 
Madras Co-operative Societies Act (VI of 1932) for revising the list of voters g0 days prior to the date 
of election of this Bank, (the date of election of the Bank being 5th December, 1959) the accepting of 
the nomination to stand as a candidature for the election is invalid and contrary to the rules framed by 
the’Board. I therefore declare that the selection or approval by the second respondent as presiding 
Officer of the grd respondent as a candidate for the * Audit Union’ and * Urban Bank’ constituency 
directorship of the Coimbatore District Co-operative Central Bank, Ltd., Coimbatore, is $t aside 
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and order that his name be cancelled from the list of selected candidates for.contesting the election 
for this particular constituency.” 

P. K. Muthuvelappa Ghaddar the candidate whose nomination has thus-been 
rejected by orders of the Deputy Registrar of Co-operative Societies, feeling ieved 
by the said order, has preferred the above writ petition. He has impleaded the 
Deputy Registrar as the first respondent, the rival candidate Dr. T. V. Sivanandam 
as the second respondent, the Secretary of the Central Bank as the third respondent 
and the President of the Central Bank as the fourth respondent in ths petition, 


The ground on which the petitioner seeks relief by way of certiorari under Article 
226 of the Constitution is firstly that the Deputy Registrar of Co-operative Societies 
had no jurisdiction as the application before him purporting to be under section 51 
of the Madras Co-operative Societies Act was incompetent and unsustainable, and 
secondly that the Deputy Registrar erred in law in cancelling his nomination 
approved by the President on a misconception of the nature and scope of the election 
rules. 

, I shall first deal with the question of jurisdiction of the Deputy Registrar bids 
section 51 of the Madras Act VI of 1932. The section provides that any say oti 
touching the business of a registered society, (other than a dispute regarding dis 
plinary ‘action taken by the society) amongst members, past members and persons 
claiming through members, etc.; or between a member, past member, etc., and the 
society or between the society or its Committee and any past committee, etc., or bet~ 
ween the society and any other registered society, shall be referred to the Registrar 
for decision.. . There is no controversy in this case that if there is a dispute touching 
the business of a registered society within the meaning of section 51, the other re- 
quirements of section, 51, namely, the categories of persons between whom the 
dispute should subsist are satisfied. The dispute between the parties which was the 
subject-matter of adjudication before the Deputy Registrar can be treated either as 
between members or persons claiming through members, which'means that’ sec- 
tion 51, clause (a) is complied with. The dispute, if any, can equally be brought 
within section 51, clause (b). The only contention urged by the learned Advocate- 
General, who appeared for the petitioner in this case was that the dispute now 
between the parties, namely, the validity of the nomination of one of the candidates 
is not a dispute touching the business of a registered society. His contention is that 
though the election of directors as such will constitute a dispute touching the business 
of a registered society, if the election is impugned by anybody as-held by a decision 
of a Full Bench of this Court in Madhava Row v. Surya Rao}, the stage of nomination 
is different and to that stage the principle of the F Full Bench decision’ is not ‘appli- 
cable. Mr. P. S. Kailasam, appearing for the contesting respondent (the second 
respondent) contended that the principle of the Full Bench decision is fully, applicable 
to the facts of the present case and cannot be distinguished in the manner submitted 
by the learned Advocate-General. It is only necessary for me to examine the scope 
of the said Full Bench ruling as all the cases on the subject have been dealt with 
and considered in it. I do not find that there is any subsequent decision dealing 
with the point nor was my attention drawn to any such ruling. “The headnote of 
the Full Bench decision runs as follows : f 

“ A dispute relating t to the election of the Directors of a Co-operative Bank registered under the 

provisions of the Madras Act (VI of 1982) is one ‘ touching “operative Bani registered within the 
‘meaning of section 51 of the Act”. 
‘The words ‘ dispute touching the business of a registered society’ were CONS- 
trued as words of wide import bringing within its ambit not merely disputes directly 
arising out of the business of the society but also. disputes having reference or relation 
to or concerning the business of the society. The word ‘touching’ was held designed 
to enlarge the scope of the word ‘ business’. AU that was permitted to be done by 
the bye-laws governing the society and by the rules framed under the Act were 
deemed to be the business of the society. At page 1064 the following observation 
occurs : 





p (1953) 8 MLJ. 940 i EL-R. (1953) Mad. 1047 (FR) 
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“Tt therefore follows that, in order to determine the activities or the ‘ business’ of the corpor- 
ation, one has to look into the provisions of the Act and the rules and the bye-laws framed by the 
society. All matters comprised in them or are incidental to or necessary for carryir g out those matters 
must be deemed to be the business of the corporation. The power of the corporation is derived from 
hec three sources, and so long as its activity is within those powers, it cannot be questioned as being 
invalid ”. ; 

“ A dispute refating, therefore, to election would undoubtedly be a dispute concerning or relating 
to the business of the society ”. ’ 


Having examined the Full Bench decision closely I am of opinion that the con- 
tention on the part of the petitioner is not sustainable. It is not possible to 
dissociate the stage of nomination from the stage of return of the candidate after 
polling and declaration of results, in such a manner as to import the notion of 
business of society only to the latter stage of election, and not to the former stage of 
nomination. In fact the whole process of election commences from the stage of 
nomination and the word election has been considered as including nomination also 
in its wide sense of the term. 


In Ponnuswami v. Returning Officer, Namakkal1, of the Supreme Court observed 
as follows :— 
SA . . the word ‘ election’ can be and has been appropriately used with refer- 


ence to the entire process which consists of several stages and embraces many steps, some of which may 
have an important bearing on the result of the process.” 
; 


I am of opinion that the ratio dectdendi of the Full Bench decision fully applies 
to the facts of the present case, and that therefore the jurisdiction of the Deputy 
Registrar of Co-operative Societies was rightly invoked under section 51 of the Act. 


The next question that has to be considered is as regards the nature of clause 
(4) of the election rules, which has already been set out. The contention urged on 
behalf of the petitioner is that it should not be construed as mandatory entailing for- 
feiture of rights especially when there are no words in the said rules prescribing the 
consequence of a failure to comply with the said rules. The contention on behalf 
of the second respondent is that having regard to the word ‘shall? which is contained 
in the clause it must be held to be mandatory carrying with it the inevitable 
deprivation of the rights of persons who do not comply with the said rules. 


The distinction between absolute and directory enactments or mandatory and 
recommmendatory provisions, rules and regulations is well known and cannot admit 
of any doubt. The contravention of an absolute enactment renders the resulting 
act invalid and void while non-compliance of a directory enactment leaves the 
validity of the thing done untouched. ‘An absolute enactment must be obeyed 
or fulfilled exactly. But it is sufficient if a directory enactment be obeyed or ful- 
filled substantially”. Woodward v. Sarsons Lahore*, Punjab Co-operative Bank vs 
I.T.0.% The classification is of vital importance as the consequences flowing from 
it lead to greatly divergent results. i 


How to distinguish the one kind of enactment or rule from the other is a problem 
which cannot be solved by applying set formulae or using any acid test or invoking 
any golden rule of construction. This is again a field of law where common sense 
has to be called in aid. In Thakur Pratap Singh v. Shri Krishna Gupta and others, 
their Lordships observe as follows : 


“ . . . « . We deprecate this tendency towards technicality ; it is the substance that 
counts and must take precedence over mere form. Some rules are vital and go to the root of the 
matter ; they cannot be broken ; others are only directory and a breach of them can be overlooked 
provided there is substantial compliance with the rules read as a whole and provided no prejudice 
ensues ; and when the Legislature does not itself state which is which Judges must determine the 
matter, and exercising a nice discrimination, sort out one class from the other along broad-based, 
commonsense lines ”. i $ ; 





r. , (1952) S.G.J. 100 : (1952) 1 M.L.J. (S.C) 476 (P.C.). 
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‘Oftentimes the statute or the body of rules, the provisions whereof ¢ come in for 
determination, is mute ‘in the sense that it does not prescribe the consequence or 
penalty for non-conformity or non-adherence. To use the expression of Lord Sumner 


m-a well-known.case, Rex v. Nat Bell Liquors, Lid.,1 it bears the inscrutable face 
of a Sphinx. 


ye e 
“ "In Liverpool Bank v. Turner,? Lord Cambell observed as follows :— 


“No universal rule. . . . . can be laid down as to whether mandatory enactments shall be 
“consideréd directory only or obligatory with an implied nullification for disobedience. It is the duty 
‘of Courts of Justice to try to get at the real intention of the Legislature by carefully attending to the 
whole scope.of the statute to be construed”. 


5 


'. In Howard v: Bodington®, Lord Penzance made the following observation : 


“I believe, as far as any rule is concerned, you cannot safely go further than that in each case 
‘you must look to the subject-matter, conmder the importance of the provision and the relation of that 
(provision to the general object intended to be secured by the Act, and upon a review of the case in that 
aspect decide whether the enactment is what is called imperative or only directory. . . . Ihave 
been very carefully through all principal cases but upon reading them all the conclusion at Which I am 
‘constrained: to arrive is this, that you cannot glean a great deal that 1s very decisive from a perusal of 
these cases. They are on ‘all sorts of subjects. It is very difficult to group them together and the 
tendency of my mind after reading them is to come to the conclusion which was expressed by Lord 
Campbell in the case of the Liverpool Bank v. Turner®.” 


‘The’ primary thing to be considered is of course the language of the enactment 
or the rule, Care must however be'taken not to unduly stress the language as it 
may result in sacrificing the substance to the form. The proper approach seems to 
be that ' the: Court considering the nature of the enactment must, without 

-ignoring the plain words of the enactment or rule, have regard to the scope, object, 
scheme, context and design of the Act and the purposes for which the Act or rule is 
interfded. “The consequence of taking one view or the other is also a matter, for 
‘consideration. 


The following passage from Craword “On Statutory, Construction” occurring 

at page 515 may be usefully referred to: 
” | “If the provision involved relates to some immaterial matter, where compliance is a matter 
of convenience rather than substance, or directs certain actions with a view to the proper, orderly 
and prompt conduct of public business, the provision may be regarded as directory, but where it 
directs acts or proceedings to be done in a certain way and indicates that a compliance with such 
| provisions is essential to the validity of the act or proceedings, or requires some antecedent and pre- 


, requisite conditions to exist prior to the exercise of the power, or be | ala before certain other 
powers can’ be exercised, the statute may be regarded as mandatory ” 


' To the same effect is the following passage from Corpus Juris Secondum : Vol. 82, 
p. 872. 
£“ Whether a statute is mandatory or directory depends on whether the thing directed to be done 


. is of thé essence of the thing required or is a mere matter of form and what is a matter of essence can 
often be determined only by judicial construction ”. 


Generally where affirmative language is ised the enactment or rule is regarded 
„only as directory. Though expressed in affirmative language the words may be 
‘absolute, explicit and peremptory, calling for including a negative by implication. 
Everything will depend upon the object and purposes of the enactment or rule, 


ı the context or what is called the legislative intent, the intention of the authors of 
the rules. 


In State of U. P. v. Manbodhan Lal*, the Supreme Court observed as follows : 


i “The use of the word ‘ shall? -in a statute though generally taken in a mandatory sense does not. 
- necessarily mean that in every case ıt shall have that efect that is to say that unless the words of the 
ete are punctiliously followed the proceeding or the outcome of the proceeding, would be invalid.” 


i “ Provisions fixing the time for performance of acts are ordinarily held dedas 
where there are no words prohibiting the doing of the thing after the time specified 








, LR- (1922) A.C. 128 at 159. $ 4 (1958) S. 150: (1958) M.L.J: Cri.) 
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and there is no penalty for the delay. ` Maxwell on ‘Interpretation of Statutes’; 
roth- Edition at page 381, states the law thus: è . T 

“To hold that an Act which required an officer to prepare and deliver to another officer a list of 
voters on or before a certain day, under a penalty, made a list not delivered till a later day invalid 
would in effect, put it in the power of the person charged with the duty of preparing it to distranchise 
the electors, a conclusion too unreasonable for acceptance ”. : . ee 
Reference may again be made to Crawford on “Statutory Construction ”''-at 


page 535: ° 

“ As a general rule a statute which specifies a time for the purposes of an official duty will bè 
considered as directory so far as the time for performance is concerned especially when the statute 
fixes the time simply for convenient or orderly procedure ”. : 


wa 


At page 536, it is stated thus : ‘ 

“ Further more it may be assessed as a general rule that where a statute imposes upon the public 
officer the duty of performing some act relating to the interests of the public and fixes a time for the 
doing of such act, the requirement as to time is to be regarded as directory, and not ag a limitation of the 
exercise of the power unless it contains negative words denying the exercise of the power after the 
time named or unless from the character of the Act to be performed the manner of its performance 
or its effect upon public interests or private rights it must be presumed that the Legislature had in cony 
templation that the act had better not be performed at all than be performed at any other time than 
that named ”, ven 
There are also cases where absolute and directory provisions are contained in 
the same Act. In respect of such enactment Craies at page 246 of his book ‘Statute 
Law’ observes as follows : ae 

“ Where a statute does not consist merely of one enactment, but contains a number of different 
provisions regulating the manner in which something is to be done, it often happens that some of these 
provisions are to be treated as being directory only, while others are to be considered absolute and 
essential; that is to say, some of the provisions may be disregarded without rendering invalid’ the thing 
to be done, but others not. For ‘ there is a known distinction ’ as Lord Mansfield said in R. v. Loxdale?, 
between circumstances which are of the essence of a thing required to be done by an Act of Parlin- 
ment and clauses merely directory ”. oa ea 
In Woodward v. Sarsons*, the question that had to be decided was whether a 
provision under the Ballot Act, 1872, regarding the marking of ballot papers was 
mandatory or directory. The Ballot Act, 1872, consisted of two parts: the prin- 
cipal part and two schedules which contained rules and forms. It was held’ that 
the provisions in the schedule were merely directory but that those. contained in the 
principal part of the Act were to be considered as imperative and absolute. The 
same principle was followed in Phillips v. Goff*. . cae, 


Clause (4) of the electionrules does not contain any prvision by way of a penalty 
in case the time-limit for return of the delegate is not strictly adhered to. My atten- 
tion is drawn to the fact that previously till the year 1956 the election rules con; 
tained a clause to the following effect : a tan nu 

“The delegates elected ‘either after gist cani or before rst July of the election year will not 
be included in the list of voters. Societies which fail to observe this procedure will lose their privi< 
lege of partaking in the election of directors to the Bank.” an : 
Such a clause is significantly omitted in the rules now governing the election to the 
Board of Management of the Central Bank. i ue “i ~*~ 

I hold that clause (4) of the election rules fixing a time-limit for return of the: 
delegates of the several constituencies is merely a directory provision for the 
convenience ‘of orderly election and cannot and was-not intended to, opérate;as 
a deadline preventing the Central Bank from recognising and accepting delegates. 
beyond that time and consequently disfranchising the member society from, 
participating in the delegates election: My reasons are : (1) the language of the 
clause is affimative and it is not reasonable to include in it an implied negative to, 
the effect that non-compliance thereof will result in total forfeiture of rights regarding, 
the delegates elecion ; (ii) till the year 1956 the election rules.contained a clauge pro~ 
viding for forfeiture of rights in respect of'late comers, but such a clause is absent; 
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in the rules now governing the Central Bank ; (iii) the return of delegates within 
a prescribed time is an unessential element which does not in any way affect the quali- 
fication or competency of the delegate or the essential requisites of the election like 
nomination, scrutiny of nomination, withdrawal, polling, etc. ; (iv) the consequence 
of holding the time-limit as being mandatory will cause deprivation of rights, and 
Courts should not readily lean towards such a construction unless thedanguage, scope 
and object of the enactment or rule are compelling and inevitable. 

The election rules prescribe various formalities in clauses (4) ande5), such as the 
reparation of voters’ list, publication of the list in the notice board of the Central 
ank. It is not necessary for me to consider whether the entirety of the said pro- 

visions is mandatory or directory. The only question which calls for determination 
in this writ petition is whether the return of the delegate to the Central Bank has 
been made before roth October, 1959 and if not so made does the member society 
lose the right to participate in the election of the Board of Management. I have 
already held that so far as that provision is concerned it is merely directory. 


The scope and applicability of Bye-law 33-A of the Central Bank may*now be 
considered. That bye-law provides that the Board of Directors shall maintain a list 
of members on the rolls of the Bank who are qualified to vote at general meetings 
and shall revise such list g0 days prior to the date fixed for the election of the 
Committee of the Bank. The Deputy Registrar of Co-operative Societies has taken 
the view that the said bye-law will not avail the revision of the voters’ list in a manner 
repugnant to the election rules. It may be that if the time-limit fixed in the election 
rules for the return of the delegate to the Central Bank is considered as mandatory, 
then Bye-law 33-A by itself should not be construed, as vesting the Board of Directors 
with an overriding power to revise the list. Of course if the said provision in the 
election rules is held to be directory then bye-law 33-A need not be resorted to at 
all. I am of opinion that Bye-law 33-A has got to be read along with the election 
rules so as to bring about a harmonious result and this can be done only by cons- 
truing the time-limit fixed under clause (4) of the election rules regarding the return 
of delegates as being merely directory. In my opinion the provisions of Bye-law 

3-A constitute another indication as to the mode of construction of clause (4) of 
the election rules. 

A point was raised before me on behalf of the contesting respondent that the 
voters’ list was not corrected so as to include the name of Muthuvellappa Goundar 
on the crucial date, namely, the date of filing the nomination. On behalf of the 
petitioner it was contended that the voters’ list was corrected on goth October, 1959, 
after the receipt by the Central Bank of the communication from the Gopichetti- 
palyam Co-operative Urban Bank. The Secretary of the Central Bank deposed 


before the Deputy Registrar as follows :— 

- “A list of delegates to the Bank was prepared on roth October, 1959, by me as per the subsidiary 
regulations. Even after 10th October, 1959, names of some delegates were received. They were 
included in a revised list as per Bye-law 33-A. The first list was prepared on 12th October, 1959, as 
roth and 11th were public holidays. In my view the revised list is the final list ”. 

He further deposed, on being cross-examined as follows :— i 

“ The names of delegates who came after 12th October, 1959, were included in the list of voters 
which was in the office and not in the list put upon the notice board. Ido not exactly remember 
when correction was made sic 
A supplemental affidavit filed before me avers that the correction or revision 
of the voters’ list was on 20th October, 1959. On behalf of the contesting respondent 
a supplemental counter-affidavit is filed denying this averment. The question as to 
when the voters’ list was corrected is a question of fact, which cannot be gone into by 
this Court in these proceedings. The list produced before the Deputy Regi 
on behalf of the applicant before him Exhibit P-1 in the case, is the anal 
list. -The list produced. before him on behalf of the Central Bank, Exhibit D-r is 
the amended list. I have no jurisdiction to investigate this fact, namely, when the 
voters’ list was amended and I do not think that any finding in ‘this behalf is 
necessary for the disposal of the writ petition. I therefore express no opinion. on 


that question. 
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The Deputy Registrar has set aside the nomination of Muthuvelappa Goundar 
accepted by the President of the Central Bank on the ground that such accept- 
ance would be repugnant to or in coniravention of the election rules. In my 
view the mere fact that Muthuvelappa Goundar' came in as a delegate by 
reason of a communication from ‘he Gobichettipalayam Co-operative Urban 
Bank which reathed the Central Bank only on 20th October, 1959, cannot disqualify 
him from being treated as a proper delegate. The President of the Central Bank was 
right in accepteng his nomination and the order of the Deputy Registrar of Co-opera- 
tive Societies, Coimbatore, cancelling the nomination is vitiated by error of law 
apparent on the face of the record. The jurisdiction of this Court under Article 226 
ef the Constitution is therefore properly invoked to quash the impugned order. The 
only question considered by this Court is the alleged invalidity of the nomination 
of Muthuvelappa by reason of his having come in as a delegate after roth October, 
1959. I have held that on that ground his nomination cannot be invalidated. If 
there are other grounds, upon which I express no opinion, attacking the validity 
of the yomination, these proceedings do not set them at rest. 

Mr. P. S. Kailasam, the learned counsel for the second respondent, contended 
that the petitioner had a remedy by way of revision to the Registrar under section 
51 (5) of the Madras Act (VI of 1932), and that remedy being adequate and 
effective to redress his grievance, if any, ought to have been availed of by him 
before resorting to this Court. The learned counsel pointed out that the existence 
of an alternative remedy, equally convenient, beneficial or effective, is a ground for 
refusing the discretionary relief of a certiorari. He relied upon the decision of the 
Supreme Court in Rashi & Son v. Income-tax Investigation Commission!, and N. T. 
Veluswami Thevar v. G. Raja Nainar and others*. The availability of other remedies 
to the aggrieved party may weigh with the Court in refusing a writ under 
Article 226 of the Constitution but cannot disentitle him to get the relief or preclude 
the Court from issuing the writ. I am of opinion that however convenient or ex- 
pedient it may be to dismiss a writ petition before issuing rule ‘nist on the ground of 
a subsisting alternative remedy, it may not always be just to do so at the final stage, 
when the S rae incurred all the expenses and the Court has gone into the 
matter ficial Receiver, Guntur v. Seshayya*, dealing with the exercise of 
revisional See under section 1 15, Civil Procedure Code, this Court observed 
as follows : 

“ The principle that revision should not be allowed when another remedy 1s available is a prin- 

le which may very conveniently be applied at the stage of admission. ‘This revision petition was 
es by Mr. Justice Varadachariar nearly.two years ago and since it has been admitted we think 
that it would be wrong at this stage to say thata it must be dismissed merely because the Official Recerver 
might have proceeded by way of suit ”. 
In the result, I confirm the rule nist and make it absolute. There will, however, be 
no order, as to costs. 


P.R.N. —— Rule made absoluts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN, 


` Mrs. Nellie Wapshare and others: .. Appellanis* 
v. 
Pierce Leslie & Co., Ltd. and others .. Respondents. 


Company Law—Assets of a defunct company concealed by fraud—Suit for recovery by the ex-shareholders of 

-the defunct company—Action is maintainable—Lamitation Act (IX of 1908), Articles 144—Applicability to such 

an action the ex-shareholdsrs—Fiduciary relationship—Company ‘and its Secretary—Advantage gained by 

St instructive fraud and: unjust isla a Act (II of 1892), section 88—Analogous 
_brincip 

The: lain tiffs representing the entire had of shareholders of a private limited company (which 

was liquidated) sued for possession, vesting or reconveyance of the suit properties alleged to have been 
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transferred" through the exercise of fraud, ‘ rětntaton and‘ unduetinfluence on the'part of the 
ia ees who -was a Secretary : of. ce ne Company) and ae 2 to 14 who jena ae 
p 8 in ,a‘fiduciary relationship of trust and confidence, in favour.of , a, company,, the es 
which were held by the Ist defendant and other direction of the defunct í company, 7 


| Held, ‘The. agreement under dick the Secretaries fançtioned under the wefunct company. vas 
a genera one giving the secretaries an apparently e power to, devote their time to the. 
and affairs of the” company id à sincere and faithful’ manner. ‘ They actually ‘discharge wider 
functions than those 4 ‘of het administrative assistants and functioned in-a' manner very similar’ 'to 
that of’an agent for salè. Their own-correspondencé revealed the. existence ofeconflict between 
interest. and duty and their knowledge’ of this conflict. Thus a fiduciary relationship existed. between 
the secretaries and the defunct company, te ny ee se ti 


+: ‘Where. iee „is ;reposed, by. one, in ‘another and, that leads to a transaction in a which, there i -Jis 

a conflict of interest and duty in the person in whom such. ‘confidence i is a fiduciary relationship 
springs into existence. Once’ it springs into existence it is for the person enefiting by ‘the transaction 
to show that the’ other party was at equal advantage-and- that nothing ‘was concealed that ‘the ‘other 
party had - disinterésted advice and ‘that the transaction itself was fair’ and. without-any clement of 
injust: enrichment., ‘Where that , burden, is not discharged, the Court will interfere to, restore , what 
has been taken away to the extent to. which it constitutes unjust enrichment °. 3 n "i 


< Where.a fiduciary, relationship exists, and a situation exists which was bably taken e 
of ib the fiduciary and where there is an obvioùs“ ‘element of unjust enri ent the absence of an, 
independent’ advice ‘does become a ‘material 4 factor in Judging the cast. 2 : 


The. » principle of“ constructive fraud’ “has received” recognition in section 88 of the Trusts’ Act 
iid ‘a constructiyé trust is rdised ‘wherever’a’ përson, ‘clothed with’ a fiduciary character’ gains some 
peHlonal advantage by availing ‘himself of ‘his sitùatión as trustee.. ' 


zi It is true that under section 559 of the Companies Act, 1 1956. (corresponding to section ‘243 of the 
prior Act) ‘a ‘company ‘could be revived or restored to existehce by’ the Court’ within two years after 
dissolution -under appropriate cireumstances. ‘There are indications’ iri ‘the Indian ‘Company -Lew 
that the shareholders. are the.true residuary’ ‘legates, of the debts“ and undistributed or coi cesled 
assets of a defunct company, unlike the casejin England where the Crown is ithe legatee upon the 
doctrine of bona vacantia.. A suit by the former olders, ofa defunct company to recover assets 
concealed by: fraud is maintainable. 


: There i isa lacuna i in the ‘Companies Act 1956, since no provision similar to the: English Chapa 
Act vesting th the’ e right to the properties of a defunct ‘Somnpany in’ the general body, of the ‘exabarcholtier 
ae been mad sista 


Taches. may "be held i idee to bar a ‘party ‘fom relief if in certain’ diteumstatio’ ‘andin thé’ exercie 
ofa judicial discretion. vesting in “Courts. 


The period of iiiki should be Yaléulated i in n the instant case only from the ‘iste of impugned 
sales for the purpose € of applying Article 144 of the Limitation Ac 
1 ORS > 
| Article 144 no doubt applies to a suit by an owner yeeking tor recover a posesor intret against 
rty holding: adversely to the true title.. But itis also the wesiduary. article whih applies to every 
Hi of suit to‘recover a possessory interest against the person who. has no answer to that claim unless 
it is the answer of adverse possession which must of course be tritd on.the merits. The: plaintiffs 
hefein sued to recover a,possessory interest or the:corpus itself because they maintained that the corpus 
had been the mibject of a fraudulent salé virtually in favour Of ‘the’ fiduciary who had’ exploited the 
situation of trust. They can hence claim to be owners in the sense that they are heirs at law of the 
defunct company: jThe suit was held to be in time... . 


Appeal against the dé¢ree: of ' ‘the’ Court of the Subordinate: Tides Nig 
QOotacamund, ,dated goth October, 1954,.in Original Suit. No. 3I Of 1951. 4 


V. P. Raman, M, G. Mathew and K. P. Abraham, for Appellants., P IE 


O. T. G. Nambiyar instructed by M/s. Kung and Partridge, A. J. Caprai and Mr: 
Lobo and- Alvares, for Respondents. 


‘The Judgment of the Court } was ‘delivered py“ ENE egg 


„ . Anantanarayanan,’ J. —This is an appeal by the plaintiffs i in he: Court bun re> 
presenting the entire body of shareholders of a private’ limited Company, ‘the O; Vo 
Eştates Ltd. (16th, defendant) which was liquidated, ‘for possession, vesting or, recon- 
veyance’ of the suit properties (Schedules, A. to Dj, alleged to have, been transferred 
through the-exercise- of fraud; misrepresentation-and ,undue influence on the-part of 
defendant « (Messrs. Pierce Leslie & Co., Ltd.) andi: :defendants,2 to'14 through the 
Ist defendant; who stodd-to the plaintiffs in a fiduciary relationship of trust and confi- 
dencé, i in’ favour of the O.V. Eie (1939) Ltd., the 15th defendant (new company). 


me 
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The learned Subordinate Judge of Nilgiris dismissed this suit upon findings adverse 
to the plaintiffs upon all the main issues, including limitation.’ ' 


In the presentation of this appeal before us, learned, counsel for the appellants 
has attempted, to base their case upon certain principles of equity jurisprudence, 
which have regeived both statutory recognition and the affirmation of Courts in 
many precedents, within the ambit of the specific case of actual fraud, wilful misre- 
presentation and the deliberate exercise of undue influence, which were not proved, 
and which ha¥e now been abandoned. But this is in no sense the superimposition of 
a new case ; it is not any other frame of suit upon the facts and probabilities of the 
record. It is the consideration of those facts and probabilities in a somewhat different 
complexion, because the plaintiffs (appellants claim to be entitled to succeed, in the 
light of certain principles of law repeatedly applied by Courts, particularly Courts 
exercising a jurisdiction in equity, conceding that they‘had failed in proof in certain 
areas of their claim. The tenability of this, in the wide sense, is not disputed: by 
learned counsel for the first defendant (Méssrs. Pierce Leslie & Co., Ltd.) or the’ 15th 
defendant, which may be hereinafter termed ‘The New Company’ as distinguished 
from the ‘Old Company’ (the 16th defendant), who are the main contesting 
respondents in appeal. . 


The case of the appellants may be further clarified as follows : The plaintiffs, 
who were all members of a single British family, the Wapshares, conducting planting 
operations in an estate in the Nilgiris, formed the, exclusive body of shareholders of a 
private limited company founded by the late J.H. Wapshare. The 1st defendant 
company were the secretaries in, actual conduct of the planting operations, under the 
directors of this old company (16th defendant), who included defendants 2 and 4. 
In the context of increasing pressure from the Imperial Bank of India, who were the 
financiers and debenture trustees under a debenture trust deed (Exhibit A-18) which 
created an’ English mortgage in théir favour over the properies to sell the estates and 
liquidate the indebtedness under threat of foreclosure and actual entry upon the 
properties, the plaintiffs (appellants) entered into the impugned ‘transactions, and 
consented to the liquidation of the old company. They were persuaded to this course 
by the 1st defendant company, which stood to them in a fiduciary relationship of 
trust and active confidence. In these transactions, they were in terrorem as far as the 
threats of the Barik to foreclose and to enter upon the properties were concerned, 
and further an actual date-line (the 15th November, 1937) had been fixed by the 
Bank. ‘They had no independent legal advice ; in fact, they had no disinterested 
advice of any kind. Though the transactions were in form with the new company, the 
15th defendant, it was really the 1st defendant and two or three of the directors of 
the old company (16th defendant) itself, who were the promoters of the vendee com- 
pany, responsible for its flotation. Quite apart from any actual fraud, wilful mis- 
representation, or unde influence, the transactions are impeachable upon the princi- 
ple of what is kown as ‘Constructive Fraud’. There is also a heavy burden on the 
ist defendant company and the ex-directors of the old company, who associated them- 
selves with the formation of the new company to clear themselves in respect of these 
transactions ; a burden which has received statutory recognition in this country in 
section 111 of the Indian Evidence Act. That burden has not been discharged’ in 
this case. Further, the facts abundantly establish that, in the context of anocher 
offer for 14 lakhs for the entire estate including Naduvattam, the offer which appel- 
lants were induced to accept was less than a fair price to the extent of about 2 lakhs ; 
there was certainly ‘unjust enrichment’ to this degrée, of the 1st defendant company 
and certain ex-directors of the old company. This they must now disgorge, in this 
respect they must make restitution. Every difficulty of formal rigour, whether 
arising from the non-identity of the appéllants with the legal persona of the old com- 
pany, or their incapacity to represent it after its liquidation, or the non-identity of the 
ist defendant company with the new company (15th defendant) in the outer sem- 
blance of the transactions, must be resolved in‘ favour of the appellants. For ‘the 
Coyrts’ ‘power to “pierce the veil’ of corporate personality in such cases, in order to 
administer equity and to render justice, is large andindisputable. The bar-of mi- 
tation is accepted as an absolute bar if it exists ; fon though there is authority for the 
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view that the Statute of Limitation must be beneficently construed in favour of him 
who seeks to sue, nevertheless, the interpretation of it must be strict for equitable 
grounds cannot be imported into that task. But it is submitted that the suit as framed 
for recovery of possession of the corpus of the estate was not barred, and that the suit 
is in time. 

_ We have set forth these contentions at a little length, even before proceeding into 
the history and facts of the case, because the case presented in appeal, though within 
the ambit of the same record of facts and probabilities, attempts the application of 
somewhat different legal concepts to those facts. It is only proper that the conten- 
tions per conira, particularly as advanced by learned counsel for 1st defenant company 
before us, should be tersely indicated. 


Firstly, the alleged fiduciary capacity is denied, It is not true that there was any 
position of trust and active confidence between the plaintiffs (shareholders) and the 
ist defendant company who were strictly secretaties with limited functions and powers 
working under the orders of the directors of the old company. Nor were they ‘agents 
for sale’ in respect of the attempted sale of the estate ; even here, they were purely 
carrying out secretarial functions of advertisement, communication of offers to the 
Board of Directors, etc. Actually, there could be no jural relationship between the 
plaintiffs (shareholders) and the secretaries; for there is an amplitude of authority on 
the proposition that the shareholders of a company are quite distinct from the legal 
persona of the Corporation. Withregard to the ex-directors of the old company, of 
course, it seerns impossible to deny that they were at least quasi trustees, if not trustees 
proper, in respéct of the shareholders. But this is academic, for defendants 2 to 14 
have virtually gone out of the suit. “They are notsought to be made personally lia- 
ble, three of them are dead, and the legal representatives have not been brought on 
record. 

Even if a-fiduciary capacity could be spelt out of the facts, it is not the law that 
every transaction between the trustee and the cestui que trust is inhibited. Where there 
isan open disclosure of facts by both sides, where the cestui que trust is voluntarily en- 
tering into the transaction upon an equality of footing and at arm’s length, the mere 
existence of a fiduciary relationship will not suffice to impugn a transfer, or to have it 
set aside. The Wapshares, particularly Miss Dorothy Wapshare (3rd plaintiff), were 
capable, knowledgeable and not in the least likely to be deflected in the exercise of an 
independent judgment by whatever Mr. Thorne (3rd defendant), who admittedly 
acted on behalf of 1st defendant company in these matters, could have said. Above 
all, the price paid was fair and adequate, there was no ‘unjust enrichment’ whatever. 
This is indeed the crux of the matter and here Mr. Nambiyar for the 1st defendant 
company has been at great pains to attempt to convince us, upon a minute analysis 
of data, that an aequate and fair price was paid for the estate taken over. 

It is strenuously contended that appellants cannot maintain this suit in any 
manner known to law. , A company isdistinct from its shareholders, they have no 
rights in the properties of the company,or in respect of the remedies it could 
enforce against its wrongdoers. It is conceded that the latter proposition is, indeed, 
not unqualified. For, even during the life of a corporation, authorities have held 
that a minority of the shareholders could sue where a tyrannical majority bars 
redress, where the corporation acts ultra vires of its powers, where it perpetrates 
fraud, etc. But the present is not such a case. By the voluntary liquidation, the 
legal personality of the old company came to an end. The company could have 
been revived or restored to legal personality within two years of its dissolution under 
section 243 (1) of the Companies Act. That was not done, and that makes an end 
of any remedy open to the erstwhile shareholders (the plaintiffs), even against a 
‘fraudulent’ trustee in possession of assets. The doctrine of ‘piercing the veil’ of cor- 
porate personaliy cannot be invoked here. Nor can the learned counsel for the 
appellants seek the intervention of this Court upon such a general doctrine as ubi 
jus ibi remedium, though Holt, C.J., might have said in Ashby v. Whitel, that it was 
vain thing to imagine a right without a remedy ”, this cannot be invoked to clothe 
plaintiffs with a capacity to sue that they do not possess. 


1. 1 Smith’s Leading Cases, 253 at 272. 
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It is submitted that the bar of limitation is equally operative. As the suit was 
framed, and upon the wording of the reliefs in the plaint, it is at least difficult to 
contend that this was a suit for recovery of a possessory interest under Article 144 
or a suit based upon dispossession and discontinuance, under Article 142. But 
assuming that Article 144 did apply, and that parties understood the suit as so framed, 
plaintiffs could not sustain this action, they not being owners of property, seeking 
to recover possession from a person holding the estate adversely to them. Of the 
other articles, such as Article g1-95 and 120, Article 120is the most applicable, being 
the residuary acticle for such actions in equity ; but if the article is to be applied 
the period of limitation is only 6 years, and the suit is time barred. 


Mr. Nambiyar also submits that appellants were undeniably guilty of laches, 
and ‘lying by’ if not of actual acquiescence. They cannot wait till the estate be- 
came far more valuable by accretions, by changes in the climate of industry, by in- 
vestment and developments by the new company, and then seek to recover the 
corpus, or to obtain its re-conveyance. Authorities have proceeded so far as to 
state that mere laches could disentitle a party to any relief: though he concedes. 
that the authorities do not speak with one voice on this subject. The actual excuse 
put forward by the plaintiffs, that it was only after they perused the Madras Mail 
article dated grd September, 1948 (Exhibit A-216), that they awoke to a realisation of 
their true rights, and then'consulted Dr. C. P. Ramaswami Aiyar, which led them 
to institute this suit, is puerile and inadequate. Accounting for laches cannot merély 
relate to some mental state of exceptional ignorance, particularly where, as in the 
present case, a corporation proceeds with its work of investment and development, 
naturally assuming that the failure on the part of the appellants to advance any 
claim is acquiscence. 


It is now time to proceed into the facts and history of the matter. In view of 
the intricate and interesting questions involved, we have done so in some detail; 
particularly with regard to the area and context of the impugned transactions. 
But the documentation in this suit is heavy (three volumes of printed papers), and 
we have contented ourselves with indicating the broader landmarks of documenta- 
tion so that the narration of events need not be impleaded. Similary, in the 
discussion of legal principles as applying to the facts, we have made a judicious 
selection from the extensive case-law (English, American and Indian) and passages 
from classic treatises of law, which the research of learned counsel has made 


availablé to us. ; 
* * * * * * 


. [After setting out the facts and history of the matter leading up to the 
impugned transactions His Lordship proceeded.:—]. .. 


We shall now turn to the authorities and text-books cited, illustrating the legal 
principles, and to the contexts of facts to which they have been applied. As these 
are mixed questions of fact and law, we-shall formulate them as issues, as follows : 

(1) What are the principles of “ Constructive Fraud ” and ‘ Undue Enrichment ”? 

(2) What are the princples of ‘ Fiduciary Relationship’? Did a ‘fiduciary relationship’ 
exist between the first defendant company and the plaintiffs in this case ? As the plaintiffs were 
distinet from the Corporation (old company), could such a relationship arise ? Are the directors 
quasi trustees ? : : 

Q Under what circumstances can a transaction between the cestui que trust and the trustee 
be Pee d 3 What is the part played by the absence of independent advice, or legal advice, in 
such cases ' ` d A 

`(4}) What are the principles distinguishing a corporation as a legal entity, from its shareholders? 
Can the shareholders maltin a suit, when the corporation is alive as a juristic entity, and ,if so, 
under what circumstances? Can the erstwhile shareholders of a dissolved co: tion institute an 
action to recover assets from a ‘fraudulent’ trustee, as here, either under the English, American Law, or 
under Indian Company Law ? ‘ i 3 

(5) The question of laches, and does it disentitle the appellants? - Reg et peer eee FS 
,. -~ (6) ‘The problem.of Limitation in this case, viewed both upon the frame of the suit, and whefher 
the remedies that could~be given are time barred. i core co a 

o The actual determination and scope of the reliefs, if any, to which the plaintiffs (appellants) 
are entitled. 
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“Constructive, Fraud,’ is,a creation of Courts exercising equity fupisdiguion: 
directed against conduct which ‘night be. free, from moral. turpitude or actual evil 
design, but which might c cause injury in a confidential relationship, or of the public 
interest, Lord Haldane said in Nocton „V. ‘Ashburton? ; 3 


“The: trustee whe purchases the trust estate; the solicitor who makes a bargain: with his .client 
that cannot stand, have all for.several centuries run the risk of the word ‘fraudulent’, being applied 
to them. What. it really, means in this connection is; not merely fraud in the ordinary sense,, but 
breach of the sort of obligation which is enforced by a Court that from the beginning regarded 
itself as a Court of consciénce. peices 


As observed by Cheshire and Fifoot (Thë Law of, Contecee Fourth Edn, page 228): 


-“ In the case of certain transactions, equity obli one of the parties, such as a solicitor who 
urchases the proper “of his client, to prove, not merely ‘that he was guiltless of untruthful statements, 
But that the transaction was advantageous to the'otier party. refusing to uphold the transaction 
unless these requirements are satisfied, equity hopes to suppress ne pene, which might other- 
wise be found too ne for the party's virtue.” 


Pomeroy statés ‘in. Equity jurispend ence” “(Volume 2), section’ O22) upon. 'this 
subject; ' 

~“ It (constructive fraud) covers ` different grades of » wrong. It embraces contracts illegal, and 
therefore void at law'as well as in equity; transactions voidable in equiry because conttary.'to public 


policy ; and ‘transactions which merely raise a ‘presumption of: wrong; and throw upon -the party 
pass the burden, of proving, his i innocence, and the absence of fault, ,«  . 


The expression itself isnot a -very -happy one; “since it embraces cases in which 
there has beer no‘dishonesty”’. (Cheshire’ and Fifoot at page 228). But the ex- 
pression-has' comè to’ stayy'as'a convenient designation of a category of legal wrongs, 
of which a Court’will take-notice.. In our own ‘law the Paice has received 
soe in section 88 of the Trusts Act, and 


“a ‘constructive ‘trust’ is raised by æ Court of c1ever a person clothed with a fiduciary 
ane gains some personal advantage by availing reat of his situation as trustee.” 


See Lewin on ‘Trust’ ‘(15th Editian’ page 165): ` ‘In’ ‘Corpus Juris, Secundum, Vol. 89, 
p 1015), the trie e prinapie of* the raising ‘of, ‘constructive tust is expressed as 
ollows: + ° 


$ 


' ol 
A coiistructive trust is á creature of ¢ uity, defined sire asa remedial device Dy sia the 
' holder of 1 title is held to be a EUe for he bondit of Ga who in good < conscience is entitled 
to.the beneficial interest.” " ae 


The esserice of this doctrine has been ameni. if we may say so with great 
respect, by Viswanatha Satri, J., in Eswara Gowd v. Somasekhara Gowd? : 


“A transaction of purchase by a, person occupying. a fiduciary position under circumstances in 
‘which his own interests are or'may adverse to those the person w o owns the property and whose 
interests he is bound to protect, 2 always regarded iby 'the ‘Courts with the utmost jealousy. If such 
a transaction is impeached by the beneficiary whose interests have been adversely affected, the pur- 
chaser must show that’ theré has been no fraud; or concealment or advantage taken by him of infor- 
imation acquired by-him by virtue of his » position... rinis He must also show that the beneficiary had 
independent advice, and every kind of protection in connection with the transaction'of purchase,” 

We might also note thatin Sheridan on ‘Fraud: in Equity’ ‘(1957) the meaning, of 

“constructive fraud? is discussed | at-page 24 in a lucid analysis, 


? The doctrine ‘of ¢ Unjust Enrichment » has beéti dealt ‘with in recent cases’ “of 
nis Court) stich ‘as Goindarajulu Naidu ¥. S. S. Naidu®, where a suécinét history of this 
doctrine, particularly in relation to English and American. ‘systems of jurisprudence, 
will be” fourid ‘set forth. Reference. may also be, made to the Full Bench decision 
in ‘Muppudathi | Pillai v. ` Krishnaswami Pillai and others‘. The doctrine was originally 
based in English Law upon the principle of:assumpsit or ‘had and received’ and 
was declared by Lord Mansfield in Moses’ v. ;Macferlan®. It’ tinderwent certain 
changes through: judicial’ interpretation, and ` came to bé based morë ‘and 3 more’ on 
the doctrine’ of restitution. In the United States ‘of, gece the same Pepe 
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evolved through concepts of assumpsit and then of quasi or implied contract, to the 
final form of a doctrine of restitution (Amercian Re-statement). In this country, 
the principle was developed under sections 69 and 70 of the Indian Contract Act, 
and, as observed in Mahalingam Chettiar v. Ramanathan Chettiar and others’. ‘It is 
generally recognised that these sections (sections 6g and 70) are much wider in 
scope than the,doctrine as applied in England and go far beyond it”. Goolab Chand 
v. Miller?, is an instance of the application of this doctrine, and a recent instance 
is Nityananda Mudaliar v. Arunachalam Chetitar®, where the doctrine has been applied to 
the facts, andthe contributionsof Lord Mans field and ofAmerican Jurisprudence 
have been explained in detail. For our present purposes, we may take the doctrines 
of constructive fraud and unjust enrichment as complementary to each other ; if 
we find that, in effect and substance, the first defendant company was unjustly en- 
riched to the extent of about two lakhs, by means of a transaction with the plaintiffs 
(appellants), to whom the first defendant company stood in a fiduciary capacity, 
even if the form of the transaction was different in outward semblance as a transaction 
between the legal entities of the ‘old company’ and the ‘new company’ we would be 
justified in piercing through these forms to the reality, and in holding that the first 
defendant held their shares or interest in the new company constructively in trust 
for the appellants. This would be all the moreso, where, as in this case, the classic 
signs and symptoms of constructive fraud are present. That is, where the fiduciary 
relationship is undeniable, where the context of a conflict between interest and duty 
is equally undeniable, where the plaintiffs (appellants) had no disinterested advice, 
legal or private, and where the analysis of facts discloses an ‘unjust enrichment’ of 
the constructive trustees, f 


We now proceed to the sext point for determination, the true nature of fidu- 
ciary relationship and the existence or absence of it upon the dates when the 
impugned transaction was settled as between the parties. It is contended on behalf 
of the first defendant company that they were purely secretaries, not managing 
trustees of the estate ; that they were given no wider responsibilities than those of 
secretaries working under the Board of Directors, and that, in respect of the attempted 
sale of the estate, they were not agents for sale. We consider that to regard the 
facts from this perspective of approach, is to misconceive the principle of ‘fiduciary 
relationship ’ altogether. But, even upon such a narrow ground, it could be shown 
that what the first defendant company claims is not quite true. In the very agree- 
ment under which the first defendant.took over as secretaries (Exhibit. A-5), clause 
2 is a general one giving the secretaries an apparently large power to devote their 
time to the business and affairs of the company in a sincere and faithful manner. 
Even if this is to be construed eusdem generis, as the learned Subordinate 
Judge held, it would at least indicate that the secretaries (first defendant company) 
discharged wider functions than those of mere administrative assistants. Certainly, 
a case can be pieced out from the record to show that, during the period of the 
attempted sale of the estate, the first defendant company functioned in a manner 
very similar to that of an agent for sale as might be naturally expected from, a con~ 
cern of this standing and experience. But we would put the matter upon a wider, 
and an altogether different ground ; that is, the true character of the principles of 
* fiduciary relationship ’ as evident in the very extensive case law., How little this 
character ordinarilly derives recognition: may be illustrated from an argument, 
actually advanced in the present case, to the effect that there could be no ‘fiduciary 
relationship’ between the appellants and the first defendant company, because the 
appellants were merely the shareholders of the ‘old company’ and distinct from that 
jural entity. Let us suppose, for a moment, that’the entire body of shareholders 
of a private concern approach its solicitorsfor advice, and that, in consequence, the 
company itself buys certain ‘property from the solicitor to its disadvantage, and at 
excess value, because the solicitor abused the confidence reposed in him. Could 
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the solicitor then turn round and argue, in asuit to recover the ‘unjust enrichment’, 
that he gave the advice to certain individuals gtia shareholders, and that, in con- 
sequence; there was no fiduciary relationship at-all‘on that‘ occasion? In other 
words, the argument is based ‘on ‘a ‘fallacy, ‘The fiduciary relationship may arise in 
the, context of a jural relationship or it may not. Where-confidence is reposed by 
one in another, and`that leads.to’ a transaction’ in which there is a conflict of 
interest and duty i in the person in whom such confidence is: reposed, fiduciary 
relationship: immediately springs into ‘existence. Once it springs anto existence, 
it is for the person benefiting by-the transaction to show that the other-party was 
at equal advantage, that nothing’ was concealed, that the other party’ had 
distinterested. advice, arid that the transaction itself ‘was ‘fair ‘and without any 
element of ‘unjust enrichment’. Where that burden-is’ not“discharged, the Courts 
will interfere to‘restore ‘what -has been taken - away, to the extent to which it 
constituted ‘unjust entichment ’. 


` aa 
fay 


= The.case law. upon this entire subject i is Gine “Cases differ upon the facts, 

though the’leading principles are clear and explicitly stated. ‘Again, the mete exis- 
tence of ‘fiduciary relationship ’ does not inhibit a transaction altogether. The trustee 
may deal. with the cestul que trust, upon his peril to show that the transaction could 
be upheld, „by the, tests we haye already indicated. We «propose.to set forth here 
certain of the text-book passages and Sprei in laste non pE the principle: and 
its application. ru: a a i 


‘Moulton; L.Jl; said in ‘re Coomber!: iS 


“ They (fiduciary relationship extend from the relation of myself tos ‘an errand boy, who is found 
to bring me back my change, upto the most intimate and confidential relationship which can [possibly 
inf between: corpi poe coors where the one is ae: in the hands of the other, because of his 
infinite trust in Pe An . is 


Courts have” refused to abs aaa oiin the principle" within a partictilar 
category, ‘or. outward form. AS Sheridan has observed" (Fraud i in Equity, page 88), 


z a The fiduciary, character of.a (person may, be, the; consequence of a ‘commercial or proprietary 
relation to ‘another, or it mayfarise out of pérsonal. or domestic, considerations oe 


Keer says (Fraud. „and Mistake, page .202): ` ` 


joes ` ate é 


.4& The. disability extends in general to all: Persons who; being g employed or ‘ecnibersied m tie affairs 
of another, , acquire the knowledge of his property.” T 
In the instant: case}: this ‘disability: arose’: Rom several wital considerations: The 
plaintiffs ‘(appellants). were the shareholders ‘of. the company, who’could take the 
decision to-convey the properties eithér- to first defendant company or to any new 
company promoted by-them-; in other-words, first defendant company’ dealt with 
the-appellants, knowing’ that ‘they were the parties ‘whohad the power and the right 
to. effect the transaction: The first, that’ is the ‘old’ company’ was a different jural 
entity makes no difference in-the context of this real situation. ‘The first defendant 
company- weré’ secretaries, exercising: fairly- wide powers and functions of looking 
after the estate under the directors. Both Miss Dorothy Wapshare:and her brother 
reposed-confidence in the company.. ‘They-also reposed confidence in Mr. ‘Thorne, 
who could. act'for-the company, within. limits, of’ course, as a trusted and important 
official-in the concern: ` ‘Further; the first defendant ‘ company were actively engaged 
in aiding: the plaintiffs (appellants) to sell the estates. -- They were so’ conscious of 
the conflict‘. betweén intérest- and =duty,-particularly. when they: themselves became 
possible competitors; that they actually - expressed. this ‘embarrassment on one 
occasion. We are unable‘ to-sée how it-can be doubted, upon those - facts,- that í ia 
fiduciary relationship existed between the parties. 8b se ee 


‘OF the English cases, “we ‘may “refer to the following : “In rë Coomber!, -Smith 
v. Kay? De, Witte Wy Addison y ». Morley, v. _Loghnan’, “Dofar ` v. Buck,® and ‘Ahearne v. 
Hogan’, wah last deċision is interesting as it related to a doctor and a patient. We 
I. ee (on I ‘Ch, 739736 IBe T T TEfgN Ch. 736. Ae nee se 
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shall venture a brief observation upon each of these cases. In In re Coomber’, it is 
interesting to note that no member of the Court was able to give a test regarding 
which particular fiduciary relationship would give rise to a presumption of undue. 
influence, where the trustee beneffts. This shows in a striking manner the 
pervasiveness of the concept. In Smith v. Kay?, the Court observed : 


“The prp applies to every case where influence is acquired and abused, where confidence 
is reposed and be (pages 310-311 ”.) 
De Witte v. AdMision®, was a case in which the eldest daughter of a man was 
induced to mortgage her reversionary interest in order to save her father from 
being adjudged bankrupt. The deed was set aside, and it is very significant to 
observe that this was one of the cases in which 'the person entering into the trans- 
action had no independent legal advice. In Morley v. Lognan4, observations are 
to be found to the effect that where the mental and physical condition of a 
person, though not amounting to incapacity, were such as to render him peculiarly 
amenable to influences, independent legal advice is absolutely essential ‘let the 
hand réceiving it be ever so chaste” (757-758), etc. Dover v. Buck®, was a case in 
which the transaction was actually upheld, because it satisfied every test of a 
constructive trustee, or of a formal trustee, dealing with the cestu: que trust. 


Of the Indian decisions, we might merely refer to S. B.-Singh v. A. R. Khan", 
Venkatachalapathi v. Guntur Mills’, which was, pertinently enough, a case of secretaries 
who had no interest in a mortgage, though they had the plenary power to enter into: 
the transaction on behalf of the company. A. Ibrahim v. Meypyappan®, Ragunath v. 
Varjiwandas® and India S. @ R. Lid. v. ‘Estate of Ramalingm.'® In D.- Beuxite 
Company v. L. Hubbard}, the House of Lords held that a Solicitor was bound to 
make the fullest disclosure of fact to a client, and to deal with fher fairly by every 
test, before his transaction with her could be supported. 


Mr. Nambiyar, for the first defendant-company, draws our attention to 
certain passages in Leiwn on Trusts Kerr on Fraud, etc., as well as to cases in 
Coles v. Trecothick1*, Knight v. Marjoribanks+3, Dover v. Buck®, for the position 
that this kind of transaction is not inhibited, that the trustee can purchase 
where there is no fraud, no concealment, no advantage taken, from the cestut 
que trust, and that inadequate consideration, byitself, is no ground for impeaching 
a transaction. We have already referred to the general principle that such trans- 
actions are not inhibited, but that the trustee must satisfy the Court with regard to 
the several tests laid down. The fact that an adequate price was not paid, would. 
certainly lead to the inference that there was an ‘unjust enrichment’ of the trustee, 
and we are unable to agree that this i is not important. There is only one case cited, 
viz., Coles v. Trecothick+# in which inadequacy of price was not considered a sufficient 
ground, but that was in relation to the facts of that particular case, where the entire 
complex’ of facts indicates an inference opposed to ‘constructive fraud’. The case- 
law has to be applied in such matters with great care, in order to see that what is 
merely illustrative of individual facts is not misinterpreted as laying down the law. 
We may give an instance here; Lord Esher, M. R.said in Barnett v. South London 
Tramways Company,** that a secretary was merely a servant, and that his duty was to 
carry out orders. This does not imply that first defendant-company had, in the 
present case, merely fulfilled such a role (which they obviously did not), or that they 
were. not in fact exercising wider powers and responsibilities. 


Regarding the absence of legal advice, or disinterested advice, which is a 
marked feature of this case, thereis a passage in Halsbury (Second oe Vol XV, 


1. L.R. (r911) 1 Ch. 723. Ed (1906) I.L.R. 30 o Bom. 578 
2. {899 rr E.R. 299. : (1953) 1 M.L. J. 577: LR ae 
3 i 1097 : TLR 1953 Mad. 594 
4. Cas Re (189a) 1 Ch 736. à re Roed heb 
i E 1865) 6 Rep: 921 at 924. 12. eports 167 (175) : (1804) Ch. 
4 1946 Oudh 129. 9 Vesey: mre 
z ALR. eo Meat ee 83 Revised Reports, 189 : 2, Mac. & G. 10 
. AIR. 1940 Mad. 285. a LR. (1887) 18° TOE. D. 815 at 817. 
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section 492 at. page 274), to which our attention has been drawn, that proof of in- 


dependant legal advice “‘is not the only way of proving”, , “that the donor was acting 
independently of any influence”. We also note that in K. Bibi v. Mahaboob Bit, 


Leach, om pointed out that independent advicė, Was not essential where ae 


settlor was acting voluntarily.and with full knowledge of the facts. Again; it, 
incontrovertible that independent advice need not necessarily be poe a nace 

But, where a fiduciary relationship exists, and 'a climate exists which was probably 
taken advantage of by the fiduciary, and there is an obvious element of ‘unjust 
enrichment’, the absence of such independent advice does becófnė a material 
factor in‘ „judging » -the case.': ; : 


‘ 


We shall now proceed. to the intricate Taon: whether .the d pianie 
appellants cpüld maintain. this Suit, after the: oy AS of thei, old 
company. : Tyrese 

<Mr. Nambiyar; for first peer nee re dsw certain ‘pro positions about 
the law relating to corporations, which are well supported by authority. ‘He, argues, 
that (1) a coriipany is a legal entity’ ‘quite. distinct from the shareholders; ` ` (2) that 
shareholders ‘per.se havé no rights in the properties of the company and (3) that'they 
cannot sue while: the í comipany subsists, on behalf of the company, except under Vety 
limited and, exceptional. circumstances. These propositions . are well-recognised, 
from Gray v. Lewis®, onwards. We may also refer to Foss v. Harbottle®, and Burland 
v. Earlet., In ‘Salomon v. Salomon}, ‘which i is still good. law, as text-book. writers haye- 
pointed out, the legal: inference ‘resulting ‘from incorporation was affitmed. ‘The 
company is not another, name for the same person; the company is ex hypothesi å 
distinct, “legal, persona”? (at page 42).. These general principles have been recognised, 
and re-affirmed i in a series of, Indian decisions... , We might make. reference here to 
E. B. M. Gompany, Lid. v. Dominion Bank®; ‘Harihar Prasad v. Bansi Missir? 
Bacha F. v. Commissioner of Income-tax,` Ba mbay 3 Vaidyanatha v. Indian Bank”. It 
was Dara Burland-v. Earle* at 93 that —— : 


festa 
‘in ‘order to „redress a ‘wrong done to the company, or’to recover moneys or “damages alleged 
to’ be dur to the company, the action should prima facia be Brought by the company itself,” nee 


The Supreme, Court dbserved i in, Sha ‘Mulchand y. FowharMAlls Lid. lo. a ; 


“ Tt ihust not be’ overlooked that'thé'¢ éotnpany stood dissolved 'on that date, ‘and Sundaran yer 
had no authority.to do anything on behalf of the! company! r. 


But we- might, ‘immediately state. ‘that the . ochik is not so Sadala, as thiese 
decisions might make us suppose; ‘at the first blush For instance even during the life- 
timé' of tHe corporation, d.recalcitant majority might prevent a minority ‘from’ 
taking action on ‘behalf’ of the com any, which action is essential iù the interests 
of equity and justice, or fraud might ave ‘occurred, either: on the part of the directors 
who. are ‘quasi-trustees,” or of other] Persons,’ and the company might not be willing 
to’sue, In such’ contingencies, the power, even ‘Of 'a ‘minority ‘of shareholders 
to sué has’ beer’ recognised by Courts. ' We’ think it is ‘sufficient; to refer, in this'con- 
text to Burland 4. Earle4} -where there ‘is explicit -authority for the view that coms 


mtt 


plaiting shareholders, may ‘gue ‘in their own, names, where the acts co mplained of 


fraudulent or ultra vires: ~ Also’sée Menier v. ‘Hoopers Telegraph Works?*. In: the 
Breede case, we “find ‘that 'the directors of ‘the old company who-were quasi trustées, 
did later become major shareholders or partners i in the new company,- We find 
constructive fraud perpetrated by‘ the first defendant-company, which has léd: to 
their unjust enrichment. ‘The ‘divices ‘of ' transactions between the old and.new 
companies;.as distinct legal entities, are transparent, and" cannot help to conceal or: 
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suppress the fraud. ‘Under such circumstances, could not the plainifis (appellants) 
have sued during the lifetime-of the old company and prior to its dissolution ? The 
answer is that they could have done so, even if they sued in their own names, and: the 
company per se had refused to sue. Again; would there not have been an equitable 
estoppel, which would prevent the “fraudulent” trustee (first defendant-company) 
from putting forward the claim that the suit was not competent because the company 
is juristically distinct from its shareholders? Surely, such an estoppel-would have 
operated, and the Courts would have rendered justice, if the constructive fraud had 
been establishef. wilt (og ‘ rn La i, 


The matter is somewhat different with regard to a company which has gone'into 
voluntary liquidation. Mr: Nambiyar.appears to assume in his:arguments that the 
shareholders cannot at all sue after the dissolution of the “old company”, because its 
legal personality has come to an end, and that this is upon stronger ground than the 
argument that the shareholders cannot ordinarily sue on behalf of a coporation, 
‘while it is alive. On the contrary, our analysis of the matter leaves: us in no doubt 
that this kind ofa suit by-ex-shareholders, after the dissolution of the company, to. 
recover assets concealed ‘by fraud, stands on a totally different footing.. There are 
indications in the Indian Company Law'that.the shareholders are'the true residuary 
legatees of even the debts arid undistributed or concealed assets of a defunct corpora- 
tion unlike the case in England, where the Crown is the legatee; upon the doctrine 
of bona vacantia, statutorily recognised. Hence with regard to India‘at least, such 
a suit by the ex-shareholders of a dissolved. corporation seems to be perfectly 
maintainable. Particularly in. the case of fraud, equity and justice require that 
such plaintiffs ought not.tc be non-suited by a formal objection taken by a fraudulent 
trustee. We can certainly comprehend that the‘ statute of limitation might bar 
such: a suit ; ‘but short of this, we are unable to see how a ‘fraudulent’ -trustee can 
‘sustain'an objection of this:character to the form ‘of suit.. “As far as the ‘new 
‘company’ (15th defendant):is concerned all that it can plead is that it has bona fide 
‘developed the’estates as a distinct legal entity, and that itis not liable to reconvey 
the . corpus. to, the appellants. 'This branch of the argument certainly deserves 


consideration, and we will deal with it in.due course. > è 


ae 


Thus, upon this aspect, we would hold that even during the liftime of a legal 
persona like“a corporation, its shareholders can..maintain a suit for acts ultra vires, 
acts of fraud, etc. This is well-supported by, authority. , After the dissolution 
of the corporation, the Indian.Company Law appears to recognise the shareholders. 
as the residuary legatees of undistributed or concealed assets, debts due to the corpora- 
tion not recovered by the liquidator, etc. In England, the doctrine of bona vacantia 
is statutorily emobdied, and the Crown is the heir to the legal persona of the corpo- 
ration, when it comes to an end. In American Law, Jit has been frankly and fully 
tecognised that the shareholders succeed to the corporation after: its dissolution 
and could; maintain such an action at law. ea ee ee a I 


Before, proceeding to further discussion of this aspect, we would.refer briefly to, 
the doctrine of ‘piercing the veil’, of a corporation personality, to which some re- 
ference will be found in Jawhar; Mills v. Sha Mulchand & Co.! This development, 
-of judicial interperetation has been necessitated by the exigencies of modern indus- 
trial life. The rigorous formalism of Salomon v. Salomon2, no longer holds the field., 
In Fridman’s Legal Theory, (grd Edition, p. 400) the development will be found 
fully discussed. Reference is made to'English cases, such as Smith Stone & Knight v., 
Birmingham Corporation’, embodying this doctrine. ` In Stone’s ‘ The Province and 
Function of Law’; at page 202, the learned author makes mention of other examples 
“of the’ same ‘frankly creative approach”. We would merély obsérve in passing 
that, though this doctriné is not directly relevant to the present facts, excépt in the 
limited sense that it enables us ‘to ‘pierce the veil’ of the new company (15th defen- 
‘dant) in its own interest, and for its own advantage, still it is‘profundly suggestive.. 
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The law is not a static, but is a dynamic process. The task of judicial interpretation. 
is not merely to reiterate. Judicial interpretation can be creative. But, of course, 
within the limits of the most rigorous discipline, and in entire harmony with 
the boundaries of statue law, and previous growth. We are induced to make 
these observations because we find nothing in law in this country which prevents 
or prohibis the ex-shareholders of a defunct corporation, from gnaintaining an 
action of this kind. Where such an action is being maintained, in order to recover 
the fruits of constructive fraud from a trustee, we do not think that it is open to the- 
trustee to resist the suit on the rigidly formal ground that the ex-shareholders cannot 
represent the defunct corporation. 


In Bacon v. Robertson}, it has been held that part of the stock-holders may main- 
tain an action in equity against the trustee of a dissolved State Banking Corpora- 
tion. In Taylor v. Standard Gas & E. Co.*, it was observed that the doctrine of corporate 
entity will be disregarded, where to do otherwise would involve fraud or injustice. In 
American Jurisprudence (Vol. 13, page 1197 et seg.) the rule has been laid down that 
after the dissolution of a corporation, its property passes to its stock holders, subject 
to the payment of debts. Learned counsel for first defendant-company draws our 
attention to certain dicta that dissolution puts an end to the existence of a com-- 
pany. There is a passage from Ghosh’s Indian Company Law (roth Edition, Part 
II, Page 17 at paragraph 1635) quoting Viscount Cave to the effect that, after 
dissolution, the company “no longer exists as a separate entity capable of holding 
property or of being sued in any Court. In Sha Mulchand & Co. v. Jawahar Mills 
Lid.3, it is observed that “a person who was a member of a dissolved company has 
no locus standi.” But these statements of law do not really touch the crux of the 
matter now before us. It is true that under section 559 of the new Companies Act, 
1956 (which is equal to section 243 of the old Companies Act and which is identical 
with section 352 of the English Companies Act, 1948), a company could be revived 
or restored to existence by the Court within two years after dissolution, under 
appropriate circumstances, and upon the motion of parties affected. But we are 
unable to concede the argumet of Mr. Nambiyar that after this locus penitentiae, none 
can sue on behalf of the defunct corporation, even in a case of fraud. First of all, the 
fraud itself might be discovered more than two years after the dissolution, and the 
argument might work havoc in certain cases, where a fraudulent trustee might take 
pains to evade the action for just this period. Secondly, this has nothing to do with 
the question of succession to the assets of a legal persona like a company, after the 
death of that person. That question must be solved, for the argument is irrefutable, 
that the law cannot leave a hiatus with no one entitled in law to the estate. In 
England, the Crown is so entitled, and section 354 of the English Act is to the 
following effect : 

“ Where a company is dissolved, all property and rights whatsoever vested in or held on trust. 

for the company immediately before its dissolution. MO all, subject and without prejudice 
to any order which may at any time be made by the Court under the two last foregoing sections, be 
deemed to be bona vacantta ”. 
In Buckley on “Companies Act” (13th Edition) a very interesting case is cited where, 
a company was wound up voluntarily, and the properties were allotted between the 
three shareholders by agreement. An order was passed vesting the properties in 
the Crown in trust for the three shareholders, ‘“‘under the general law, since the legal 
estate must be in some one”, 


We have carefully scrutinised the procedure in Indian Company Law relating 
to undistributed dividends, unclaimed assets, etc., under section 244 (b) of the old 
Companies Act (which is equal to section 555 of the new Companies Act, 1956 
and identical with section 343 of the English Companies Act, 1948), and also the 
rules inade thereunder. This scrutiny shows us that the shareholders have been 
treated in Company Law of this country as persons entitled to the residue of the assets, 
of a company, during the process of liquidation. Further under section 555 (6), 
ee sp reer terete ge a 
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sub-clause (7) (a), sub-clause (7) (b) and sub-clause (8), it is clear that an ex-share- 
holder might claim to be entitled to moneys in the Company’s Liquidation Account, 
and that the transfer to the general revenue of the Central Government is to take 
place only after a_pericd of 15 years, during which claims can be preferred. Even 
after this, the claim can be dealt with and orders passed for a refund. This very de- 
finitely shows tĦat the intention of the Legislature in this country was never to re- 
-cognise the doctrine or principle of bona vacantia. It is unfortunate that there is a 
lacuna in new Gliompanies Act, 1956, and we are of the view that a provision should 
be enacted along the lines of the English section 354, and in conformity with the deve- 
lopment of law in the United States, vesting the right to properties of a defunct 
corperation in the general body of the ex-shareholders, or the surviving members 
thereof. We conclude, upon this analysis, that an action of this kind is not prohibited 
‘by law, if it is otherwise in time, and neither the first defendant-company nor any 
of the ex-directors of the old company who have benefited by this transaction 
through constructive fraud can be permitted to plead this formal defence in bar of 


suit. > 
The remaining two questions of (1) laches on the part of the appellants and (2) 
-of limitation, may be now dealt with. 


As regards laches, as already observed by us, the authorities have never pro- 
ceeded to the length of saying that merely because of laches, party should be held 
‘disentitled to relief. Passages from Kerr and Pomeroy, cited by the learned counsel 
for the first defendant-company merely proceed to the length of saying that, in certain 
circumstances, and in exercise of the judicial discretion vesting in Court, laches 
may be held sufficient to bar a party from suit. The last word upon this matter 
was probably spoken by Sir Barnes Peacock in Lindsay Petroleum Company v. Hurd}, 


“ Now, the dictrine of laches in Courts of equity is not an arbitrary or a technical doctrine. Where 
it would be practically unjust to give a remedy, either because the party has, his conduct, done 
that which might fairly be r ed as equivalent to a waiver of it, or where by his conduct and 
neglect he has, though perhaps not waiving that remedy, yet put the other party in“situation in which 
it would not be reasonable to place him if the remedy were afterwards to be asserted, in either of these 
cases, lapse of time and delay are most material.” p 
A mere delay or lying by, short of a bar of limitation, was held not to disentitle to 
relief. Lord Blackburn said in Erlanger v, New Sombrero Phosphate Company®, 
and cited in Rochefoucauld v. Bowsted *: ; 

“ I have looked in vu for ay authority wach gives a more distinct and definite rule than this 
EE EE it must always be a question of more or less, i ili 
which reasonably be tired.. and the degree of change which e a a 
Justice or injustice is in favour of granting the remedy or withholding it.” 

In the present case, we are taking full congnizance of the laches, of standing 
by, and delay on the part of the appellants. We are not accepting it as a suffi- 
cient explanation that they awoke to their rights when they read the Maill article 
already referred to, and consulted Dr. C. P. Ramaswami Iyer. On the ground of 
laches we disentitle the appellants to the reliefs that they prayed for, either for posses- 
sion of any part of the corpus, or for any re-conveyance from the new company of 
any part of it. We hold that the estates have been developed by the new company, 
considerably beyond their original form and value, while the appellants stood by, 
and that, hence, they can get no relief in this suit upon the basis of re-conveyance, 
or a decree for possession of any part. Further, though we find that there was un- 
Just enrichment to the extent of two lakhs, as nearly as we can judge, we are holding 
the appellants entitled only to a lesser amount of Rs. 14 lakhs. Thus, on the ground 
of laches, we consider we have adequately punished the appellants by barring 
certain reliefs, and that it would not at all be equitable to dismiss the suit altogether 
on this ground. ; ‘ l 

The issue of limitation has also been argued at some length, and a few precedents 
have been cited. But the matter-seems to be fairly simple, and we have no ground 
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to consider that this suit is time-barred. An initial difficulty arose with regard to the 
frame of the suit, and, particularly, the-very unfortunate manner in which the reliefs 
were worded in the plaint. Though the plaint itself contained sufficient allegations,,. 
and traversed the facts sufficiently, to make it clear beyond doubt, that the 
appellants, were seeking to recover a possessory interest, to recover possession of the 
corpus either by a decree for possession or through compelling £ re-conveyance, 
the reliefs were so unfortunately worded as to give rise to a possible interpretation 
that this was an equitable action to recover the assets, to which Axticle 120 of the 
Limitation Act applied. Since that Article provides for limitation of only 6 years, 
the suit would obviously be time barred on this basis. Mr. Nambiyar has drawn 
our attention to three decisions, viz., India Sugars & Refineries Ltd. v. Estate of V. Ram- 
lingat, Gurudas Pyne v. Ram Narain Sahu? and Devarajulu Naidu v. Jayalakshmi Ammal?, 
for the view that Article 120 was the residuary Article which applied to such claims of 
an equitable character, and that the suit must be in time with reference to this Article. 
But, due allowance must certainly be made for unhappy or unfortunate terminology, 
particularly in the case of mofussil pleadings. We are thoroughly satisfied from a 
scrutiny of the allegations in the plaint, of the several returns made by the office of the 
Court when the plaint was presented, and the actual issues framed in the suit, that this. 
was understood to be, in essence, a suit for recovery of a possessory interst in immove- 

. able properties, to which residury Article 144 would apply, if not Article 142. We 
have no doubt at all that the parties understood the suit as implying a claim for 
possessory interest, and that they proceeded to trial upon this basis. Again, section 3 
of the Limitation Act makes it clear that it is the plaintiff who must prima facie establish 
that the suit is in time, with reference to the allegations that he makes in the plaint, 
and irrespective of the defences which might be later set up. Of course, we are not 
awarding to the appellants here, either the relief of possession or vesting of any part of 
the corpus, or the relief of reconveyance. But that is not because the bar of limitation 
applies, for, if it did, the suit would be barred altogether, but because,in equity, we 
think that we ought to grant a far more limited relief in the form of a charge on cer- 
tain assets. Mr. Nambiyar has, subsequent to the arguments, filed an application 
with a copy of a sale-deed recently executed by the appellants in respect of the Nadu- 
vattam estate, which plaintiffs originally undertook to re-convey, if the A to D Sche- 
dule properties were to be handed back to the old company revived (16th defendant). 
This, according to him, shows that appellants were not serious about this undertaking 
in the plaint. But we do not think that we can go into'this queston, for obvious rea- 
sons. ‘The sale-deed is post litem moiam, and we have no idea at all of the surrounding 
circumstances, and the true understanding between the parties to it. We, therefore, 
think ‘that it has to be ignored altogether, particularly as we are not granting the: 
appellants any reliefs relating to the actual corpus of the estate. 


' Learned counsel for first defendant has strenously contended that the suit is not 
sustainable under Article 144, upon the authority of Rani Chhatra Kumari Deol v. 
Prince Mohan Bikram Shah*. We have already pointed out that this suit, as we inter- 
pret it, would really be for the recovery of a possessory interest under Article 144 ; it 
is not in dispute that that is the Article which applies to suits for possession of immova~ 
ble property, or an interest therein, not otherwise provided for (see Rama Bal v. Raghu- 
nath®. As observed by Chagla, C.J., in P. N. Films Lid. v. Overseas Film Corporation 
Ltd., the Limitation Act deprives a party of a valuable right, and, ordinarily, a 
benevolent construction, a'construction favourable to’ the party whose right may be 
taken away, should generally be adopted. This is especially the case with regard to- 
pleadings and their'interpretation. But, assuming that the frame of the suit was 
under Article 144, we are quite unable to see how the suit was barred by limitation: 
The learned Subordinate Judge thought it was barred by limitation under this Article, 
not because of any intrinsic feature of the case or the pleadings, but because he calcula» 
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ted limitation, not from the sale-deeds, Exhibits A-1, A-202 and B-368, as would nor- 
mally be the case, but from roth January, 1938, when the first defendant-company was 
put in possession of D and A Schedule properties, and even from 1st November, 1937, 
under the terins of the offer of the first defendant, Exhibit B-23, accepted and, adopted 
in the agreement Exhibit AB-45. Apart from the fact that the possession of the first 
defendant was ¢ertainly permissive during this period, it is obviously illegitimate to 
tack on two different periods of possession by different parties under totally distinct 
sources of titlesor interest, fo compute a period of adverse possession of the whole. 
But this is not the argument that is now before us. The argument is that the suit 
may be in time if Article 144 can apply to the facts, but that Article 144 cannot apply, 
because the appellants are not the old company, because they are not ‘owners’ seeking 
to recover the possessory interest from a party in adverse possession. ,- Rani Chhatra 
Kumari Devi v. Prince Mohan Bikram Shah}, is heavily relied on for this view. 


We consider that this argument is based upon a miscoriception. - Article 144 nd 
doubt applies to a suit by an ‘owner’ seeking to recover a possesory interest against the 
party holding adversely to the true title. Butit is also the residuary Article whick 
applies to every kind of suit to recover a possessory interest, against the person who 
has no answer to that title or claim unless it is the answer of adverse possession, which 

must, of course, be tried on the merits. The facts in Rant Chhatra Kumari Devi v. 
Prince Mohan Bikram Shah}, must be carefully scrutinised. That was a case in which 
the appellants sued upon a contract between’a testator and his natural father concern- 
ing a testament of 1903, the effect of which was, according to the appellant 
to impress the property with the character of an express trust in his favour. 
The learned Judges observed that the suit would fail even if the contract relied on had 
been established, for the Jaw in India did not recognise an equitable estate as distinct 
from a legal estate (Tagore v. Tagore*®, and Webb v. Macpherson®.) The true remedy of 
the beneficiary was to call upon the trustee to convey to him, and that remedy was 
barred in that case under Article 120 of the Limitation Act. In the present case, we 
cannot further confuse the issue by reviving the argument about the incapacity of 
the plaintiffs to sue, since they are merely the ex-shareholders of the old company. 
Since we find that they are not barred from such a suit, as persons entitled to the assets 
of the old company, gr at least to pursue its assets in the hands of the fraudulent trustee 
this argument has no force. The plaintiffs sued to recover a possessory interest or the 
corpus itself, because they maintained that this corpus had been the subject of a frau- 
dulent sale, virtually in favour ofa fiduciary, who had exploited the situation of trust. 
‘They can hence claim to be the ‘ owners’ in'the sense that they arè the heirs at law of 
the estate of the defunct ‘old company’ after its legal persona has come to an end, and 
we have already seen that in Indian Company Law there is an implicit recognition of 
this principle, while it is nowhere explicitly barred. Such a'suit was certainly in time, 
and was not barred. Nor is the suit barred by adverse possession, whether of the new 
company, or ofanyone else. We, oo hold that the suit is not barred by limi- 
tation. 


We have already indicated that the plaintiffs (appellants) are entitled to succeed. 
in this appeal, at least as against the first defendant-company, to the extent to which 
its assets (shares) are held in the new company ; ‘piercing the veil’ of the corporate 
personality of the new company (15th defenant) for this purpose. The same argu- 
ment would apply to the ex-directors of the old company, who now hold shares in the 
new company. But it appears that those who held such shares are dead, and that 
their legal representatives are not on record. Under the circumstances, we allow the 
appeal in part by directing that a decree be now passed for Rs. 14 lakhs in favour of 
the plaintiffs-appellants. This will be a charge on the shares held by the first defen- 
dant-company in the new Company. The costs awarded by the lower Court will 
stand undisturbed. In regard to costs in this Court, the plaintiffs are allowed insti- 
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tution fee, printing charges and advocate’s fee. of Rs. 2,000. us other respects me 
appeal will stand dismissed without costs.) ys f a ; 


: Before parting with this appeal,” we wish tó e on “record our high apprecia- 
tion- of the able, lucid’and informed _afguments at the Bar of Messrs! V.P. Raman and 
©.T.G. Nambiyar who’ spared no pains to place before ‘us all the relevant’ authori- 
ties which considerably lightened our labourš in ‘disposing. of a- atter, raising 
several interesting and subtle ‘question of fact and: Jaw. 


V:S. a ob ees ee Appeal "allowed. in part, 
“IN THE HicH ‘COURT OF JUDICATURE AT MADRAS. 
Present “—MR: Jong RAJAGOPALAN AND “MR. JUsTICE' "RAMACHANDDRA 


TYER. 
K. M. Mohamed Abdal Kliader, wd el hg ae chan Appellant? 
on n ` Ý. baT i A 7 : r j 
The State of Madras epheuebted ” the ERN to Government, 
k R'eveńue Department and another E , ee Sy Respondents.” 
Madras General ‘Sales Tax, Act dv f 1939), section Ig wy) and Firnonit and Assessment. Rules,: 1939, 
üle 16 and Madras Gensral Clauses ye 1891), section 7—Rules framed under Act IV of 1939—Non- 


compliance with thé ‘rule as to previous ak of the rules—Validation effected, by section 7 (e), General 
Clauses- Act—Scope'and extent of —Act I of i 1957, section 9-—-Validation of assessments under—-Extends only to, 
„assessments of (1955-1956)—ZInterpretation:' of ° Saale trots to- be given to every word ‘used —Repetition 
and superfluity in language—When to be imputed. 


. Section 7. (e) of the: Madras -General ‘Clauses Act would ene the rules purporting to have 
made in exercise of ajpower to make Rules in case where there is non-compliance with the man- 


.datory provisions as to previous- publication of the rules contemplated under section 19 (4) of the 
Madras General Sales Tax Act. 


, Section 7 6), of the Madras General Ülase: Act states that the final publication i in the Offcial 
Gazette would be conclusive proof of the Rules having been duly made. On the terms of section 7 
(8) and-read with the définition of conclusive proof under section 4 of the Evidence Act it would not 
be competent for the Court to.embark on enquiry as to whether the Rules have been‘duly made. ` 


“'Section'y of the Madras General Clauses Act applies, tó all cases of an enactment comin: within 
‘Chapter IV, where a power to'make rules is‘expressed as subject ‘to the condition of the “ae ‘being 
made after previous publication. The words are-of general importand will include not only a case’ of 
rules which have to be promulgated after previous publication but also those whiċh' have to -be 
‘promillgated ; after the minimum ‘period of previous publication, poy ah 


why 


Section 1 IC of the. General 'Sales „Tax Act expressly: provides, for the. eng of the rules not chy 


in regard to é é subjects mentioned i in the section but also those allowed 
be $ : : o or required by the Aet to 


“It cainot be said since, “rule 16 of the Tiinöver and Assessment Rules being one 
section 3 (4) of the General Sales Tax Act the procedure to be followed would be one adeat ie 
Proviso thereto that there need be’ only f final pubiieation: under section 19 (5) no previous publication 
is necessary.., 


ioe K ) of the General Sales Tax Aet on its terms E provides for the subject-matter on 

ave to be made namely the determination of the turnover . -There is nothing in sec- 

fae 3 A of the Act to desigriate the authority to make the'rules. The authority to whom the duty of 
framing the rules is entrusted is specified only by section: 19. Rule 16 of the Turnover and- Assessment 
Rules even on the basis that- it relates to only turnover and assessment under section 3 (4) would be 
-one allowed or ‘required the Act to be prescribed -and would come within the powers ted: by 
section 19; Since rule’ 16'in essence'a changing provision prescribes not merely the mode of deter. 
mination of the turnover'but fixes the point at'which' thé sales ‘or purchases could be taxed; he” tule 
would come under section 5 (v1) of the Sales: Tax Act ds.well. The rules prescribed- under section 
`of the Act would have to capy with two; conditions, conformation to the provisions “of section 19 

ty) and receiving thé approval of the Legislative Assembly. “i sot 


. Section g of Act I of 1957 | ‘contains no general words to warrant thé extension of vali 
by the section to assessments ofber ‘than, for the year (1955;1956). TR ation effete 


“It is a general’ rule of construction that every. provision, or word employed: b 
interided to have efféct’or be of ’some tse and a tantology or r superfluity rane should ot be 
imputed to the legislation: except, for. necessity. ~- -~ - TER ESE 


i 
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Appeal under clause ‘15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Rajagopala Ayyangar, dated 25th November, 1957 and made in theexer- 
cise of the Special Original Jurisdiction-of the High Court in Writ Petition No» 1546 
of. 1956 presented under Article: 226:of. the. Constitution. of India to issue a wiit- of 
certlorari calling for the records relating’ tothe assessment proceedings in Assessment 
No..A 3:-2385 of 1956-57, dated goth November, 1956, on: the'file-of the Deputy 
Commercial Tax Officer, Dindigul II and quash the same. í ro 


M. K. Némbiar, for T. T. Srinivasan and. A. N. Rangaswami, for Appellant in 
W.A. No. '40 of 1958. i ee 


A T. S. Krishnamoorthy Ayyar and R. S. Venkatacharl, for Petitioner in W.P. No. 282 
of 1957. a 

The Advocate-General (V. K. Thiruvenkatachari) and the Government Pleader 
(E. Veeraswami), for Respondents in both. oe 

The Judgment of the Court. was delivered by boy 

Ramachandra Iyer, F.—The above appeal, the petitions and the tax case are 
filed by several dealers in hides and skins and they raise a common question regarding 
the validity of rule 16 of.the Turnover and Assessment Rules promulgated by' the 
Government in G.O. No. 2733 (Rev.), dated 3rd Septémber, 1955, by virtue of its 

ower under section 19 of the Madras General Sales Tax Act, 1939, (which shall 

hercatter be referred to as the Act). Recently, we had occasion to consider in W.A. 
No. 15 of 1958 and W.P. No. 400 of 1957 the validity of the rule in connection with 
the objections as to its (1) not having been reserved-for the assent of the President 
under ‘Article 286 (3)'of the Constitution, and (2) contravening Article 304 of the 
Constitution, being discriminatory in-its operation with respect to'goods- produced 
in this State as against those coming from other States. We held that the two 
grounds of objection were untenable and that the Rule‘was. valid. . 


. A third line of attack is.now made on the rule on the ground that it has not been 

made after conforming. to the requirements prescribed by section 19. of the Act. 
We have set out in detail in our judgment in W.A. No.‘15 of 1958 and W.P. No. 4000f 
1957, the circumstances under which the new. rule had to be substituted for the pre- 
vious one, which, by reason of a defect in draftsmanship did not reach the sales or 
purchases effected by a large class of dealers in hides and skins.. The impugned rule 
formed part of a number of amendments notified.in 1955. The State Government 
which is invested with the power to make rules under section 19 of the Act, effected: 
the amendments and substitutions to the Turnover and Assessment Rules, 1939. The 
Rules were duly placed on.the table of the Legislative Assembly, as required by ‘sec- 
tion 3 (4) of the Act.. After obtaining the approval of the Assembly, ‘they were finally. 
published in the Fort St. George ‘Gazette on 7th September, 1955. Section 19 (4) of 
the Act, which was in force on the.date when the Rules were framed (that provision 
having been repealed since then by Act I of 1957), provided that there should be a 
publication of the Rules earlier for a period of not less than four weeks, presumably for 
eliciting public opinion. But, unfortunately,.there was an omission to publish the 
rules at the earlier.stage, in accordance with the provisions of section 19 (4).- For the 
assessees, it is contended that the non-compliance with the provisions of section 19 
(4), which is mandatory, would be fatal to the validity of the Rules. 


To appreciate the contentions raised in the present case, it is necessary to set out 
the relevant provisions of the Act, as it stood on the date when the Rules were pro- 
mulgated. mo . ao Buta 

Section 2 (f)—“ ‘ Prescribed ’ means preacribed!by Rules under this Act ”. 

Section 3—(1) “Subject to the provisions of this Act (a) every dealer shall pay each year a tax on 
his total turnover for such year.. $ y aah ok a ‘ 
(b) the tax shall:be calculated at the rate of three pies for- every rupee of “such. turnover...... 
(4) for the purpose of this section and the other provisions of this‘Act, turnover shall hy deter- 
mined. in accordance with such rules as may beprescribed: os et ae ae 
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gravidei that ng su seal T E R T a resolution of the 
Legislative ‘Assembly i ii 

Under section 5. of the Act, EARN exempiions and remissions were granted. In 
regard-to certain transactions there was a total exemption from sales-tax. In regard. 
to certain, others,-there was a partial exemption by fixing a single point in series of 
sales, for attracting tax liability, ‘Sale of hides oa skins c comes under the a es 
granted by section 5 (vi). : : 

“ Section 5 (vt).+-The sale of hides and skins, whether tanned or untanned, shafl be liable to tax 
under section 3, sub-section (1) only at such single point in the series of sales by successive dealers as 
may be prescribed ” te 
Section 19 confers the power to ‘make Roles. 

Section 19 (1)—“ State Government may make-Rules to carry. out the purposes of this Act. - 

(2) In particular and without prejudice to the generality of the foregoing power, such Rules may 
provide for— i 

(a) all matters exprenily required:or allowed by this Act to be prescribed ” 


Section 19 (2) 6) to (i) specify certain subjects. on which the Rules could be thade. 


‘Section 1 9 (4) —“ The power to make Rules conferred by this ection shall be subject to dhe condi- 
tions of the Rules being made after previous publication for a period of not less than four weeks”. 


Section 19 (5)—“‘ All Rules made under this: section shall' be a in the Fort St. en 
Gazette, and upon'such publicatia aball baye effect as if enacted in” ‘this Act 


As stated before, the revised Turtiover and Assessment Rules E E G. o. No, 
2733, Rev., dated grd September, 1955,were not published under section 19..(4), but 
there,was only a final publication of the Rules under section 1g (5) on 7thSeptember, 
1955, after the approval of the Legislative Assembly, The question for consideration 
is whether non-compliance of the provisions of section 19 (4), would invalidate the 
Rule. The question came up for consideration before Rajagopala Ayyangar, J., 
in a batch.of petitions filed under Article 226 of the Constitution, W.P. Nos. 14, etc., 
of 1958. The learned Judge was of the opinion that non-compliance with the 
provisions of section 19 (4) of the Act would be fatal i to the validity. of the Rules and 
accordingly declared the new rule W invalid. -~ ; 


It cannot be diepated that the provisions of section 19 i are e not merely dine 
tory : previous publication being made a condition for the exercise of the power to 
make.the Rules, they would be mandatory. The learned Advocate-General, who 
supported the validity of the Rule, contended that the provisions of section 19 (4) 
would govern only the Rules made under the authority granted by section 1g and not 
those made under the other provisions of the Act. It was pointed out that while the 
terms of section 19 (5) which related to the final publication of the Rules, would com- 
prehend all Rules whether made under section 19 or under other provisions of the 
Act, those of section 19 (4) would_relate only to the former category. A rule for the 
purpose of determining the-turnover like Rule 16, being one coming under section 3 
(4), the procedure to be followed would be one indicated in the Proviso thereto, 
subject to.the final publication under section 19 ( 5)» and no question of publication 
under section 19 (4). would arise. 


Section 3 is a charging provision : Under it the charge is imposed on the turn- 
over for each year such turnover being left to be‘determined by the Rules that may 
be prescribed, “If the provisions of section 3 are to be interpreted in the light of the 
statutory definition of the word “ prescribed ”, it would follow that the turnover 
would have to be determined under the Rules made under the Act, that is, under 


section 19. 


It was, however, contended on behalf of the State that the interpretation of the 
term, “prescribed”, in section 2 (f) could not apply to the term in section 3 (4), as 
that section itself empowers the making.of Rules to determine the turnover, and 
the the atithority of section 1g for the purpose would be otiose. We cannot, rover 
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agree with the contention. - Section 3 (4), on its terms, only provides for the subject- 
-matter on which the Rules have to be made, namely, the’ determination of the turi- 
over. There is nothing in section’g to‘designate the authority to make the Rules: : The 
authority to whom the duty of framing the Rules is entrusted is specified only by sec- 
tion 19. That apart, section 19, expressly provides for the miaking of Rules not only 
in regard to the subjects mentioned therein (see section 19 (2), clauses (b) to (i), but 
also those allowed or required by the Act to be prescribed (see section 19 (2) (a))- 
A ee under section: 3 (4) would be one allowed ‘or required by the Act to 
be’ prescribed, and: would come within the powers granted by section 19. , But it 
-was contended that there being a specific provision for the rule under section 3 (4), 
the provision under section’ 19 (2) (a)' should be ‘held to be one made _ ex ab ? 
cautela, and that, notwithstanding that provision, a -rule framed under an authority 
given under the other provisions of the Act should be held not to derive its support 
under section 19., nTa > os ‘ l ' . 

It is a general rule of construction that every provision or word employed by a 
statute was intended to have effect or be of some use, and a tautology or superfluity 
of language should not be imputed'to the Legislature except without necésity. 

‘ Prima facie a statute is not suppoded to use words unnecessarily. In Hill v. William 
Hill (Park Lane) Lid.1, Viscount Simon observed at page 546: io 
“It is to be observed that òugh a Parliments ; enactment (like Parliamap eloquence) is 
capable of saying the same thin eae over without aiding anything © hat ban diced? Wate nn 
once this repetition in an Act of Parliamant is not to be assumed. When a Legislature enacts, a parti- 
cular phrase in a Statute the presumption is that it is saying something which has nat been said imme- 
diately before. ,The rule that a meaning should if possible be giyen to every word in the statute implies 
that unless there is good reason to the contrary the words add something which has not been said 
‘immediately’ before”. i ER XS a a Paaa 
. Thése observations would apply with greater force when there is an express provision 
like the one in section 19 (1) (@),of the Act, The provisions of section.3 (4) enact 
that the determination of the turriover on which the tax is to þe levied was to be under 
the Rules. to be framed. ‘It prescribes the subject-matter òf the Riles. Though in 
' one sense it may be said to`confer the power to make'the Rules as well, the authority to 
do so is conferred only by section 19. Therefore, a rule under section 3 (4) would be 
‘one made under section 1g as well. “ This'was the view taken by ‘this Court in 
Rangaswamt Chettiar: &@ Co. v. Government of Madras} to which one.of'us was a 
party. At page 292, Rajagopala Ayyangar, J.,. observed :— ; a 
“ The net result of these’ provisions, therefore, is that in regard to the Rules under section (2) 
arding the determination of turnover the procedure prescri both by the proviso to ‘that‘sub- 
section as well as that pointed out in section 19 (4) have to be‘followed. In making this observations 
we have in mind the procedure -prescribed.by section 19 (4) which is attracted to the Rules made 
` under section 3 (2) by reason of the inclusion in section, 19 (2) (a) of ‘ all matters expressly required. 
or allowed by this Act to be prescribed.” ne w M a 
In Sreeramulu Chetty v. State of Andhra3, a Full Bench of the Andhra High Court held 
that sub-sections (4) and (5) of section 3 merely provided for the determination of the 
turnover and assessment levy and collection of taxes, in accordance with such Rules 
as might be made under the Act, but that they did not specify the authority empowered 
to make Rules,’ prescribing the matters referred to. therein, and the authority 
empowered to make Rules under sub-sections (4) and (5) was the authority referred 
to in section 19, namely, the State Government. 


It was sought to be contended that that view would lead to a conflict of proce- 
dure, as that prescribed under the Act for the Rules under section 3 (4) was different 
from that prescribed under secrion 19. It was pointed out that section 3 (4) contem- 
, plated and directed coming into force of the Rules after being approved by a resolu- 
tion of the Legislative Assembly. The words of the section, according to the learned 
Advocate-General, would pos.ulate that the Rules had been completely made before 
they were so placed on the table of the House of Legislature, whereas under section 19 ° 
(5) all Rules made under section 19 would have effect onthe publication in the Gazette, 
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and that, therefore, the two procedures cannot be cumulative. We are unable to 
see, how there could be any conflict in the procedure prescribed by section 3 (4) and 
section 19; What section 19 (4) contemplates, is the publication of draft Rules, 
giving an opportunity to the interested, parties to. show cause against them. After 
that stage has passed, a Rule, if made, under section 3 (4) could be placed before the 
Legislature and after its approval published.‘ under section 19 (5) jn. the Fort St. 
George. Gazette, Itis contended that this is.not authorised by the terms of section 3 
(4), which contemplates the placing before. the. Legislature of a rule complete in all 
other respects. Even assuming that the Proviso to section 3 (4) conterfiplated a duly 
framed rule and not a mere draft rule, we areof opinion the rule could first be puplish- 
ed.under section 19 (5) and thereafter placed oefore the Legislative Assembly. The 
Ryle though made a part of the Act after the publication will come‘into force only on 
jts being approved by the Assembly.. It would, therefore, follow that section 19 (4) 
would apply to the Rwes framed by the Government for the determination of turn- 
over under section 3 (4). We agree with the observations of Rajagopala Ayyangar, 
J., in his judgment in W.P. Nos. 14, etc., of 1958 that f l 

“ the prescription under section 3, which is, what rules 15 and 16 of the Turnover and Assess- 
ment Rules are, must comply with the double condition, namely, conformation to the provisions of 
section 19 (4) and receiving the approval of the Legislative Assembly.” 

We have proceeded on the assumption that rule 16 is a mere turnover and assess- 
ment rule under section 3 (4) ; butit is not so. The rule prescribes not merely the 
mode of determination of the turnover, but fixes the point at which the sales or pur- 
chases could be taxed. That would mean that is a Rule under section 5 (vi) as well. 
Mr. M. K. Nambiar, the learned counsel for the assessees, contended that in essence 
rule 16 is a charging provision and not a mere Rule for the ascertainment of turnover. 
‘The learned counsel is supported in his contention by a number of decisions of this 
Court. It is, however, unnecessary to consider these aspects of the question, as we 
are of opinion, that, even if rule 16 is taken as coming solely under section 3 (4),. it 
would still be a Rule made under section 19, that the provisions of section 19 (4) 


would apply to it, and that, for a valid exercise of the rule making power, ‘there should 
“pe a publication thereunder. 


i It was next contended on behalf of the State that, whatever might be the defect 
.in the promulgation of the Rules, the provisions of section 9 of the Madras General 
Sales Tax Act, etc., amendment Act I of 1957, would render them: valid. .Section g 
-which purports to yalidate the assessment levy of tax and licence fees for 1955-56 


“ Tax may be assessed or collected and: licence fees levied or collected for the year 1955-46 not- 
-withstanding the retrospective operation of the amendments to the Madras General Sales Tax Rules, 
1939, and the Madras General Sales Tax (Turnover and Assessment) Rules, 193 and all assessments 
mele: taxes collected and licence fees levied for the year 1955-56 ied to have been made 
collected or levied as the case may be, as if those rules, as amended, were in force at all relevant times.” 
“| (Proviso omitted), 

"The ent that was urged on behalf of the State was that, although the object 
` with which section 9 was enacted was to validate: the assessment, etc., of 1955-56, the 
‘language employed by the Legislature would be wide enough to validate the Rule 
‘for all time, and that its operation could not be limited to the assessment for the year 

1955-56 alone. , 5 - ot 


Before considering the contention, it is necessary to refer briefly the context 

in which that section was enacted. The revised Turnover: and Assessment Rules, 
published inthe Fort St. George Gazette on qth. September, 1955, were made to take 
effect from the beginning of the current financial year, that is, from rst April, 1955, 
thus giving them a retrospective operation. Doubts were evidently felt in regard to 
the validity of such a retrospective provision. Section 9 was enacted for removing all 

. doubts in regard to that matter. In Guruiah Naidu v. State. of Madras‘, a Division 
“Bench of this Court held that, by reason of section g of Act I of 1957, the Rules were 
.. validly enacted to enable an assessment.to be made on dealers for the year-1955~1956. 
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But the contention of the learned Advocate-General was that section 9 would 
have a more extended operation. than that for which it was intended. Reliance was 
placed on the words of the section and that the Rules should “‘ be deemed to have 
been made as if those Rules, as amended, were in force at all relevant times”. The use 
of the words “ at all relevant times ” is relied on as indicating that the provisions of 
the section were to have a wider vase than for the year 1955-1956. Reference 
was made in this connection to the decision in E. H. Battatv. The King, In that case 
a person wag convicted of an offence against Singapore Finance Regulations, The 
Finance Regulations were expressed to have been made under the authority of the 
Military Administration Proclamation of 1945 made by the Supreme Allied Com- 
mander, South East Asia. The proclamation was validated and continued in force 
by section -5 of the Indemnity and Validating Ordinance of 1946 énacted by the 
Governor, which provided that all laws, proclamations, orders, rules, regulations and 
legislatives Acts whatsoever made or issuéd during the war periód by or with the 
assent of any British or Allied Military Authority shall be deemed to have been'validly 
made form the date of promulgation. The Privy Council, without’ deciding whether 
the Military, Administration Proclamation of 1945, was valid or not in origin, held 
that the provision in section n5 of the Ordinance of 1946.gave- validity to that which 
might otherwise have been egal, and: that, therefore;. the -crimitial proceedings 
against the appellant had been properly.initiated. Dealing-with the contention that 
section 5 of the Ordinance validated only those promulgations which were € invalid: and 
not those, which were valid, the Privy Gouncil observed at page 530:: 


“ The draftsman here is clearly envisaging the possibility of existing STOERE de fat i in 
force being invalid in law and is intending to give them the force of law. ats fact'that he ‘enumerates 
certain specified defects which might otherwise have rendered.such instruments invalid,-does not, 
their Lordships think, limit the generality of the earlier words, which are sufficient to.validate all the 
„enumerated instruments provided they have in fact been made or issued in the Pees in question by 
or with the assent of the appropriate ritish or Allied Military Authority. 


The whole purpose of this Ordinance, unlike the Order in Council, is‘to give validity to’ that which 
» might otherwise have been ill and to afford protection to those whose acts might otherwise have 
miade them liable to process of . Such being its ose it requires, if need be, to be given a liberal 
interpretation so as to achieve that which its language shows to have been made its ‘object. 2 
In the case before the Privy Council, though the object with which the validating 
Ordinance was passed was limited, the words of the Ordinance were:sufficient general- 
ly to include all the enumerated’ instruments. But, in the present, case, there are, no 
such general words in‘section g which would warrant thé extention of, validation 
effected by the section to assessments other than for the year 1955-56. The words 
“at all relevant times ” are used with respect to the assessment of the year I 55-56 and 
they cannot be taken as conferring validity of the rules beyond the period for which 
the section expressly provides. ‘The decision of the Privy Council in Æ. H. Baitat v. 
The King}, was considered in detail by Rajagopala Ayyangar, J.,‘in W.P. Nos. 14, 
etc., of 1958, who held that section 9 of Act I of 1957 would not have larger effect than 


validating the assessment for the year 1955-1956. We agree with the learned Judge 
in his conclusion. 


The learned Advocate-Ceneral next invoked wiped for the validity of the 
Rule from section 7 of the Madras General Clauses Act. It was urged that 2 any defect 
in the publication of the Rule would be cured by the final publication under section 19 
(5) of the Act, which admittedly had been made in regard to Be impugned Rule. 
Section 7 of the Madras General Clauses Act, enacts :— 


: “Where, by an Act to which this chap k maade ak e a o 
subject to the canditiong of the Rules being after previous publication the following provisions 
shall apply namely : 


“ (a) the anoir having the power to make the rules shall, before making them, publish 
a draft of the proposed R í 

(b) the a area? be made i in- ek manner as that authority deems to be šufficieri 
or if the condition with respect to previo Pca a a 
Government or, as the case may be,: the P cial Government prescribes. ; ae Si Oro 





i 
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(c) there shall be ube with the draft soir specifying à dat'nt or after which the drat 
will be taken into eration ; 


* (d) the authority having power to mals the rules, ad where the Rules are he be made with the 


sanction , approval or concurrence of another authority, that authority. also, shall consider any 
objection or suggestion which may be received by the authority; having power ;to make the rules 
from any person with respect to the draft, before the date so specified ; é 


_ (¢) the publication in the Official, Gazette of a Rule purporting to have been made in exercise 
of a power to make Rules after previous ‘publication, shall be conclusive proof.that the Rule has been 
duly made.” 
It has therefore to be seen E the - provisions of section 7 (e) would validat non‘ 

compliance with. the mandatory provisions as to publication like the one ¢ontained 

in-section 19 (4) of the Act.. For the ‘application of section 7 (e) of the Madras General 
sears Act the following conditions have to be satisfied: (1) The enactment granting 

wer to make Rules should be one of those coming under Chapter IV of that Act. 
G "The power tò make Rules should be expressed to be: conferred subject to their 
previous publication. (3) The Rules should be purported to have been made in 
exercise of the powers granted. (4) There should be a final publication in the official 
Gazette. If the above conditions are satisfied, the final publication- in the official 
Gazette of the Rules is to-be taken as conclusive proof that the Rules have been duly 
made, There is no controversy thar the 1st and 4th'requirements have been ‘satisfied 
in that the Madras General Sales Tax Act is one coming under. Chapter IV of the: 
General Clauses-Act and that there has been a final publication of the Rules under 
section 39 (5) of the Act. f 


. It would be convenient; before Sinise the nal contentions in i regard to the 
second requirement, to consider whether the third requirement has been satisfied. 
G: :0: No. 2733 (Rev.), dated grd September, 1955, states that the Rules were made 


“in exercise of the powers conferred by sections g and 5 of te Mada General Sales Tax’ Act 
1939 and of all other powers” 
which enable the Government to make amendments, to the Madras General’ Sales 
‘Tax Turnover and Assessment Rules, Section rg has not been specifically mentioned 
in the notification. The preamble to. the notification stated “of all other powers here- 
unto enabling”. Those words are wide enough to include the power to frame Rules 
granted under section 19. That apart, as in our opinion, it is section 19 that confers 
the power on the Government to make the, Rules, it'should be held that they acted 
under that provision as well. It follows, therefore, ; that in making the impugned Rules 
the Governnient purported to act in-the exercise-of their power under the Sales Tax 
Act,’ In the Shorter Oxford English Dictionary the word ‘purport’ is defined as 


wayi in the sibstanave form : as import; effect, sense, outward bearing or that which is intended 
tobe done or effected by something, i ie Pp , intention, (2) as a verb : to have‘as its purport, 
to'gonvey to the mind, to mean, to imply, to ess or claim by its tenor ”.:, 


‘There can be no doubt, therefore, that in making the Rules the Government did 
pupon to act under the powers given to it under the Act. 


"What there remains to be seen is whether the second of ie four requirements 
stated above have been satisfied. 


Mr, M. 'K. Nambiar, learned counsel for the assessces, contendéd that E sec- 
tion 7 of the Madras General Clauses Act would not, in terms, apply to the Rules 
made under section 1g.0f the Act, and (2) even if section 7 were held fo apply, sec- 
‘tion 7 (e) would relate only to those infractions of the rule which were set out in sec- 
tion 7 (a) to (d) and not to the mandatory provisions like the one under séction 19 (4). 

‘faking up the first portion of this contention, the learned counsel subniitted that a 
„statute delegating the power of making Rules to a subordinate authority might be 
* divided into. three groups: (1) those which prescribe that the Rules should: come into 
effect on publication ; an instance in point being section 38 (3) of Madras Act IX ` 
1949 (Aliyasanthana ‘Act) which states that all the Rules made under the section sha 
be published in the Gazette ahd on ‘such publication s shall have the effect as ifenacted 
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in the Act, (2) those that prescribe that the Rule should be published with no other 
limitation, an instance of that kind being section 18 (4) of Act XX of 1933 (The 
Madras Commercial Crops Markets Act, 1933) which stated that the power to make 
Rules under the section.was subject to the condition of the Rules being made after the 
previous publication, and (3) those which prescribed that there should be a pre-publi- 
cation of the Rules for a particular period, an instance being found in sections 128 
and 130 of the Madras Public Health Act (III of 1939). i 


z2 The learned counsel contended that section 7 of the General'Clauses Act would 
apply only to categories 1 and 2 set out above, and not to those Rules coming under 
the 3rd category in respect of which there exist a statutory, mandate fixing a minimum 
period of pre-publication. We are however unable to find any warrant for any 
such distinction on the terms of section 7 of the Madras General Clauses Act. Seç- 
tion 7 applies to all cases of an enactment coming within Chapter 4, where a power to 
make Rules is expressed as subject to the condition of the Rule being made after pre- 
vious publication, The'words are of general import, and will include not only a case 
of Rules which have to be promulgated after previous publication, but also, those which 
have to be- promulgated after the minimum period of previous publication. The 
-alternative line of argument was that, even assuming that the Rules to be framed under 
the Act would be governed by the provisions of section 7 (¢) of the Madras General 
Clauses Act, section 7 (e) of the latter enactment would cure only ‘those infractions 
that would come under clauses (a) to (d) of that section, but not the non-compli- 
nia with an independent and mandatory provision like the one in section 19 (a). of 
e Act, oo ; . outs Os 
The provision of section 19 (4) relates to the publication of the draft Rules at the 
first stage. Section 7 (¢) of the General Clauses Act specifically provides. for the 
case ofsuch publication, and, therefore; section 19 (4) would be covered by the publi- 
cation directed by that section. In a case where there is no prescription of.a mini- 
mum period notice by a statute, the concerned rule making authority will have to 
fix a reasonable date for taking the draft Rules into, consideration. Butwhere a statute 
fixes a minimum period of notice, the notice under clause V of section 7 will fix the 
date in conformity with the statutory prescription. . Therefore, section 7 (e) would 
include both the cases, namely, where a statute fixes no minimum period of notice and 
one which does. Therefore, if there is,no publication of a notice under, section 19 
(4), of the Act, it would be an infraction of section 7 (c) of the General Clauses Act, 
and section 7 (e) would apply to it., In Rangaswami Chettiar & Co. v. Government of 
Madras', it was pointed out that section 7 (e) was designed to put an end to all con- 
troversy as regards the formalities prescribed by the preceding sub-section _ 


The ‘question was considered in the judgment of the Andtira High Court in 
Sreeramulu Chetty v. State of Andhra?. In that case there was no publication under sec- 
tion 19 (4) of the amendment to rule 13 of the Turnover and Assessment Rules under 
the Act. The Full Bench observed that the condition relating to thé previous publi- 
cation not having been complied with, the power conferred on the Government to 
make or amend Rules could not be-deemed to have been exercised. "The matter was 
further elucidated by the Division Berich, after receiving the opinion of the Full Bench 
Subba Rao, C.J. (as he then’ was) observed that, ‘in ordér to apply the provisions of 
section 7 (e), the Rule should have been made purporting to be in the exercise of a 
power, and that the word ‘purporting’ indicated that the Rule would get sanctity, 
though not made inthe actual exercise of the power but under a bona fide belief that it 
was made in the exercise of that power. The learned Chief Justice further observed: 


_ _ ' “But what is necessary is that the Rule should be made under a purported. or actual exercise of 
power. which is defined in the sub-section. The poe is defined as one to make Rules after publi- 
cation. The power is conditional one. Unless that condition, namely, pre-publication in the pres- 

cribed manner, has been complied with, thete cannot be an exercise of that power whether actual or 

purported. Till-the condition is.satisfied, the power-does not exist, and, therefore, a rulè cannot 
made in exercise of that non-existent power.: To state differently the power to make rules under 
section 19 of the Act can be erercized only after she condition of publleation is fulfilled, and if a rule 
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is-made purporting to'be in.exercise.of that power, it is conclusive under the Rule. We, therefore, hold 
that, if there was no publication in the manner prescribed by section 19 W of the Act, there was no 
power in the Government to make the Rule and, therefore, the validity of a Rule made in exercise of 
tifat non-existent power could be questioned ”. 
The question of purported exercise of power will arise only where it has not actually 
been properly exercised. With great respect to the learned Chief Justice, we are 
of opinion that the question is not so much as to whether there has béen a non-com- 
pliance with the provision of section 19 (4), but whether it is permissible for the Court 
to investigate whether a rule has been duly made having regard to the provisions of 
section 7 (e) of the General Clauses Act. Section 19 (4) is no doubt mandatory in 
form, though generally provisions relative to the time for publication, manner and 
details, etc., would be directory. But section 7 (e) states that the final publication in 
the Official Gazette would be conclusive proof of the Rules having been duly made. 
The term ‘conclusive proof’ is defined in section 4 of the Evidence Act thus :— 


= When one fact is declared by this Act to be conclusive proof of another, the Court shall, on proof 
of the one fact regard the other as proved, and shall not allow evidence to be given for the purpose of 
disproving it ”. - ` 
Therefore, on the terms of section 7 (e), it would not be competent for the Court to 
embark on ge bok as to whether there has been proper compliance with the Rules.’ 
In Graies on Statute Law, 5th Edition, at page 273, in considering the validity.of 
subordinate legislation, the learned author observes :— ` 

“ The Courts therefore (1) will require due proof that the rules have been made and promulgated 
in accordance with the statutory authority, unless the statute directs them to be judicially noticed ; 
(2) in the absence of express statutory provision in the contrary, may inquire whether the rule making 
power has-been exercised in accordance with the provisions of the statute by which it is created, either 
with ie el to the procedure adopted, the form or substance of the regulation, or the sanction, if any 
attached to the regulation ”. . : . i 
In our opiniou, section 7 (e) provides a statutory direction to accept the final publi- 
cation under section 1g (5) as conclusive proof. It is no doubt true that section 19 
(4) was one enacted in the interests of the public to enable a person who will be 
affected by the Rule to put forward his case before the rule making authority before 
the final promulgation, At the same time, there is an equally weighty consideration 
that the defects in the promulgation of the Rules, like want of pre-publication, etc., 
should not be held to invalidate them (probably years afterwards) so as to render 
illegal all assessments which might have been made under the Rules. Section 7 (e) 
was, as pointed out in Rangaswami Chettiar v. Government of Madras+, intended to 
achieve that purpose. In his judgment in W.P. Nos. 14, etc., of 1958, Rajagopala 
Ayyangar, J., held that section 7 (¢) would not apply : 


“ Where the Gvernment admitted that they proceeded on the basis that for a Rule to be made 
under section 3 (4) of the Act the only formality to be complied with was to have the resolution approved. 
by the Legislative Assembly, and that they did not consider it essential to conform to the requirement 
of section 19 (4) ”. : 
That concession, which was made in the case, is not made in the case before us. But 
even so, we are of opinion, that the operation of section 7 (e) would be, irrespective 
of any later concession by the Government. An extreme illustration was put before 
us in the course of arguments, It was contended that if the Government had stated 
in the notification itself what they admitted now, (i.¢., of not having made the publi- 
cation under section 19 (4) deliberately) ıt would be a travesty of section 7 (e) to say 
that the Rule was duly framed. We cannot see how that illustration would help 
the assessee ; that would be a plain case where the Government could not be said to 
have “‘ purported ” to act under the Act. Where there is no such defect in the 
notification we are of opinion that an admission of the Government that there was 
no publication under section 19 (4) would not entitle a Court to go behind section 
7 (e) and accept such an admission as proof. We are of opinion that, notwith- 
standing the fact that there has been failure of the Government to comply with the 
conditions of section 19 (4) m promulgating the impugned rule, it would not be 
open to a Court to go into that question, having regard to the provisions of 
section 7 (¢) of the General Clauses Act. i 


At A errata 


e ` ty (1957) 8 S.T.C. 222. 
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The other contentions urged on behalf of the State will have next to be referred 
to. The’ first was that, whatever might be our decision on the validity of rule 16, 
section 9 of Act I of 1957 would validate at least the assessment for the year 1955- 
1956. This contention is obviously unassailable. 


The next qontention was that, as clause g of G. O. No. 2733 stated “For rule 
16, the following rule shall be substituted, namely, 16 (1), etc.,” if the new Rules 
promulgated under the G.O. were held invalid, the old one should be held to be in 
existence and the assessment on the various assessees should be held to be proper. 
In our opinion, that contention is correct. Mr. M. K. Nambiar contended that, 
as the issue of notice and assessments were made after promulgation of the 
rules in 1955, it should be held that they were made only under the new Rules 
and therefore invalid, and that it would not be open to the Department to fall 
back upon the original Rules. sae f f 


If the impugned rule 16, which only replaces“the old rule 16, is held to be in- 
yalid, it would only mean that the substitute would be invalid ; the original will 
remain, In our opinion, the assessment or notice issued could be justified on the 
basis of the old Rules, even if the new Rules were held to be invalid. It is not disputed 
that the petitioners would be liable to be assessed under the old Rules and the new 
Rules are substantially identical with those of the old Rules. We are, therefore, 
of opinion that the new Rules are valid. e oea 


W.A. No. 40 of 1958 related to the provisional assessment for the year 1956-1957. 
The appellant did not take objection to the Rule on the ground of want of publica~ 
tion before Rlajagopala Ayyangar, J. But, in view of the fact that the appellant 
has taken a ground of objection regarding the non-compliance of section 19 (4) in 
the memorandum of grounds, and as the appeal was heard along with other peti- 
tions we have allowed him to raise the objection. T.C.No. 135.0f 1959 relates to the 
assessment for the year 1956-1957., Both the Appeal and the Tax Case have got to 
be dismissed, in view of our finding that validity of the Rule could not be impugned 
by reason of section 7 (¢) of the Madras General Clauses Act. W.P. Nos. 400 of 
1957 and 282 of 1957 relate to assessment for the years 1955-1956. _ Independent of 
the question of the validity of the Rules by reason of section 7 (e) of the Madras 
General Clauses Act, the assessment in these cases would be validated by ‘section 9 
of Act I of 1957. ‘Rules nis} would be discharged., The result is that W.A. No. 40 
of 1958, W.P. Nos. 400 and 282 of 1957 fail, and are dismissed. 


The' respondents will pay the costs of the appellant in W.A. No. 40 of 1958. 
The respondent will be entitled to his costs in W.P. No. 400 of 1957.° Court-fee 
Rs. 250 in each case. No order as to'costs in W.P. No. 282 of 1957. ates 


‘T.C. No. 135 of 1959 will be disposed of separately. ` . Bee Fs 
V.S. et Appeal and petition dismissed. 
PE _ [FULL BENCH], ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr. JUSTICE SoMAsUNDARAM, Mr. Justice RAMASWAMI AND Mr. 
JUSTICE ANANTANARAYANAN: A a . 
K.R.P.L. Chockalingam Chettiar : '' > ..  Petitioner.* 


Extradition Act (XV of 1903), Chapter III —Rendition of person accused of an offence to the Ceylon Govern- 
ment mide- Legality Gus of tadae, 1950—Article 19 (1) (d) and (¢)—Fundamental rights If in- 


The Indian Extradition’ Act of 1903) and Chapter TII thereof, survive and are“part of the 
law of this ‘country, as saved by the effect of Article 372 of the’ Indian Constitution. Since in the 
present case, the procedure relevant to the Fugitive Offenders Act does not apply havingjbeen struck 
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down by thé Supreme Court as void and not in force-after the attainment of independence, the case 
must-fall within the wider ambit of Chapter III itself and be governed by the provisions of section 7 
or-g of the Chapter as the case may be. The rendition of thè petitioners to the Ceylon Government 
ander Chapter ITI after compliance with the necessary procedure and formalities would therefore be 
perfectly proper and in accordance with the law. i $a 
The scheme of the Act also indicates that Chapter IFI constitutes the genus of ‘ Non-Foreign 
States’ of which the Dominions (Chapter IV) form a species and Chapter II deals with ‘Foreign States? 
defined technically. : f : P : i 
_ _ Ttcannot be said that all the provisions in the Act are connected in subject-magter dependent on 
cach other and operating together for the same purpose or essentially and inseparably connected in 
substance so that when the unconstitutional portion is struck down that which remained is incomplete 
and in itself incapable of being executed. The validity of Chapter. III cannot be affected on this 
~ Since extradition is a subjéct specifically provided for as the object of legislation undér the Consti- 
tution, it follows that the rendition of offenders for extraditable offences cannot be in derogation of 
the fundamental rights of freedom of movement or residence and that the restriction is “ in the interest 
ofthe general public ” under Article 19 (5) of the Constitution. A J 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Collector and Additional District 
Magistrate, Ramanathapuram-at Madurai, dated goth September, -1959 and made 
in M.C, No.‘ of 1959. -> ; 
T. M. Kasthuri and T. A. Srinivasan, for Petitioner. `, l ' , 


The, Advocate-General (V.. K. Thinwenkatachari) and the Public, Prosecutor 


(P. S. Kailasam).on behalf of the State. `: i N 
When the revision petition came on for hearing ‘before him.the following order 
of reference wag made by' > «Ss ’. mie § es eo 
t, Somasundaram, J.—This is a revision against an order passed by the Collector and 
Additional ‘District Magistrate of Ramanathapuram at Madurai on a letter from the 
Home Department, Madras, to the Additional. District Magistrate, Madurai, which 
letter in turn was necessitated ‘by a communication from, the Ministry of External 
Affairs, Government of India, for the extradition of the’ petitioner herein, against 
whom a complaint was laid before the Chief Magistrate, Colombo, in G.. No: 
28703/A on his file for the offence of criminal breach of trust. Under the Memo- 
randum,, the Additional District Magistrate was to make an enquiry under section 3 
of the Indian Extradition Act. The communication from the Ministry of External 
Affairs, New Delhi, Was one under section g of the Indian Extradition Act. The 
Additional District Magistrate, after making an enquiry, has held that a prima facie 
case has.been made out and has committed the petitioner to prison to await the 
orders of the Central Government under section 3 (4) of the Indian Extradition Act. 


Mr. Kasturi, appearing for the petitioner, contends that the order passed by the 
Additional District Magistrate is wholly without jurisdiction and that as the law stands 
at present, the petitioner cannot be extradited to Ceylon. His main contention, is 
that none of the provisions of the Indian Extradition Act of 1903, that is, neither 
Chapter II, nor Chapter III, nor Chapter IV will-apply to the facts of the case. 


The Indian Extradition Act was passed before the attainment of Independence 
of India when India was a British possession. At the time when this Act was passed 
there were two Acts passed by the Parliament in England ; they were the Extradition 
Acts of 1870 and 1873 and the Fugitive Offenders Act of 1881. The Extradition 
Acts, 1870 and 1873, applied only to cases of those foreign States with whom England 
had entered into treaty for the rendition of criminals. , The Fugitive Offenders Act 
was passed for the British Colonies and Dominidns, including British possessions in 
India. The procedure to be followed before surrendering criminals in the case of 
Foreign States is different from the procedure to be followed inthe case of Colonies and 
British possessions. Apart from the Foreign States and the British{Colonies and 

ossession there was another set of States which did-not fall under either of the above 
categories. There were the Native States in India, Native States were neither Foreign 


States for England’ nor Were they Colonies within the British Empire. - The“ = 
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tion Acts of 1870 and 1873 and the Fugitive Offenders Act, 1881, will not therefore 
apply to them. Itis in this context that the Indian Extradition Act was ‘passed in- 
cluding therein another provision contained in Chapter III. Chapter II applied to 
those States to which the Extradition Act of 1870 and 1873 will apply. The Fourth 
Chapter will apply to the Dominions to which the Fugitive Offenders Act will apply. 
As there is nowe third.set.of States to-which neither of the two Chapters will apply, 
i.e., the Indian States, Chapter III was included. That is why it is stated there that 
the Chapter will apply to States not being a Foreign State. Now, after the attain- 

ment of independence the provisions of the Fugitive Offenders Act which related to 
the group of British Dominions have been held to be inapplicable as India does not 
form part of that group. If the Fugitive Offenders Act apes not apply, then we are 
left with the two Chapters, Chapters II and III. Chapter II, as already stated, will 
apply only to Foreign States with which England has entered into treaty. Chapter 
If therefore will not apply to Ceylon as it was a Dominion ; and Chapter III, as 
already stated, will apply only to those States which are not Foreign States. Now, 
so far as India is concerned, Ceylon neither forms part of the group of States to which 
the Fugitive Offenders Act will apply, nor can it be said’ that Chapter II will apply 
hecause, England has not entered info treaty with Ceylon. “But, Ceylon is a Foreign, 
State so far as India is concerned, Chapter III, will not, therefore be applicable to 
extraditions applied for from Jon., But in "Ceylon the Fugitive Offenders Act 
‘has been amended, so as to include India ;, but, there is no such enactment so far as 
India is concerned, and, as the law stands at present, it looks as though the law does 
not permit rendition of a criminal on an application made by the State of Ceylon 
though Ceylon has, on its part, passed an enactment to rendera criminal when applied 
for by India. The question is an important one and'‘on account of the’ importance 
of the question, the learned races ian suggests that the matter may be 
ref to a Full Bench. 


I direct that the papers’be placed before my Hor the Chief eta for orders as ° 
to posting before a Bench or a Full Bench. 


The question to be’ detided is : 


“ Whether the extradition can legally ‘be made under section 7 or section g of the Indian Extradi- 
wat applies 7 OEY to which section 19 oF the Act and the Fugitive Offenders Act, 1881, 


When the case Game on for hearing before a Full Bench consisting of (Soma- 
sundaram, Ramaswami and namanira, IF- the Court expressed the follow- 
ing opinions. 


Somasundaram, F.—I had the privilege ‘of perusing the judgments of my 
learned Brethren’ Ramaswami. and Ananthanarayanan, JJ. They have dealt 
with the point fully, ably and exhaustively that I do not think it necessary to add 
paying to it. I entirely -agree with the opinion a by my learned 


pe AA to the reierence will þei in the affirmative. 


: Ramaswami, F.—On a reference made by our learned brother Somasundaram, J., 
whether Chapter III of the Indian Extradition Act, 1903, continues to be applicable 
to this case of extradition from India to Ceylon, this Ful] Bench has been constituted 
by the learned Chief Justice. 


The facts leading to this reference ¢ are: The paidonee Chockalingam Chettiar, 
a native of Kandavarayanpatti Village, Tiruppatur Taluk in Ramanathapuram . 
District was employed as an agent of ‘Chetty’ by the Gonakelle, El Teb and Dace: 
ria Estates. ‘The practice is for the Superintendents of these Estates to draw cheques 
in favour of this Chockalingam Chettiar on the Imperial Bank of India and the Mere 
cantile Bank of India.at Colombo and Chockalingam Chettiar would cash those che- 
ques and disburse the amounts to the labourers employed in the said Estates who ap- 
parently are mostly Tamilians. Three such-cheques were issued by the respective 
Superintendents of these three Estates Messrs. _Deaker, Percy.and Horn for a total 
sum of Rs. 1,10,000, It is the case for these Estates that the said Chockalingam 
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Chettiar after cashing in the amounts ‘\dishonestly converted to his own use roughly 
Rs. 60,000 and decamped to his native place in India. Thereupon complaints have 
been given to the Colombo Police for an offence under section 392 of the Ceylon 
Penal Code (corresponding to section 409, Indian Penal Code) an extraditable offence 
and they have been investigated and a charge-sheet has been filed before the Chief 
Magistrate of Colombo. On accountofithis Chockalingam Chettiar having: left for 
India, the Chief Magistrate, Colombo; recorded the evidence'in his absence and has 
apparently reported the matter to'the Government of Ceylon.: The Government of 
Ceylon have sent a requisition to the Governinent of India for the extradition of this 
Chockalingam Chettiar. ‘Thereupon, under instructions from the Ministry of External 
Affairs, Government of India, the Madras State Government, Home Department,, 
in their Memo., dated 25th July,'1959, directed: the Additional District Magistrate of 
Ramanathapuram ‘to"hold an enquiry and to report the result to the. Government. 


‘The accused ‘Chockalingam Chettiar was apprehended by the issue of a warrant 
by Sri E.C.P. Prabhakar, LA.S., and released on bail. ` The learned Magistrate sup- 
plied the accused with copies of ‘all the documents on which.the prosecution ‘relied 
on 21st August, 1959: The'accused at the next hearing ‘was asked to explain t the cir- 
cumstances appearing against him, as found in, the requisition.” The accused was 
represented. by an advocate. On the. examination of the accused being over, the 
Inspector of Police, Ceylon, who filed the charge-sheet before ‘the Chief Magistrate of 
Ceylon was examined arid cross-examined: The written,stalement of the accused was 
filed’ on 5th September, 1959 and both! the parties closed their case. 


: The case for the accused was that for about’ 25 to 30 years he has been paying the 
salaries. to the labourers and obtaining a commission from the management for the 
actual disbursements, that in December, 1954, his business failed, that he:paid to the 
management whatever amount he had in the bank and.‘canie away to India as his 
wife was ill and that he did not go back because his visajhad expired. - |, 


The learned Additional District Magistrate Sri ‘Prabhakar found that from the 
evidence, both oral and documentary a prima fagie,case had been made,out in support 
of the requisition and he committed the accused to prison awaiting the orders of the 
Central aa under the provisions of the Indian Extradition Act. A revision 
has been preferred by the accused Cliockalingam Chettiar and on`a reference made 
by our learned brother E EER a before whom the Revision. came in tes 
first instance, the matter is coming up before this Full Bench. 


I agree with the judgment of my learned brother Anantanarayanan, J~: but on 
account of the importance of the subject I shall add the following : K 


‘Extradition, as defined in Halsbury’ s Laws of England, Third Edition; Volume-16 
page 560, is the delivery ¢ on the part of one State to another of those whorh it is desired 
to deal witn for crimes of which they have been accused or convicted and are justici- 
able in the Courts of the other State. In 25 Corpus Juris, page 254, extradition has 
been defined to be the surrender by one State or nation to another of an individual 
accused or convicted of an offence outside of its own territory, and within the terri- 
torial jurisdiction of the other, which, being competent to,try and punish him, demands 
the surrender. Similarly in 22 American Jurisprudence, page 244, section 2: It, 
must be distinguished from transportation and from deportation, which also result in 
the removal of a person from the country. 


The foundation of éxtradition, which is the delivery on the part of one State to: 
another of those who'have fled from justice, is founded on the principle that the reci- 
procal surrender of criminals is in the common interest of civilised communities : 
per “Russell, L.C.J., In re Arton}, 


.  The-early History of the: practice of extradition in Remak Empire, England 

and France will be found set,out in Sir Edward Clarke’s Law of Extradition, ' ‘Third 
edition Chapter. m pagea $ ane gwing ce - ‘i . 
H $ p - - = N - . 2 ` - = . t 

Bo tere E O'o te LR. (1896) 1 QB. 108. ~~ +o 
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The basis and extent of extradition differ in different countries. The law of 
England with regard to extradition. depends entirely upon statute. A fugitive-crimi- 
nal found in the United Kingdom may be surrendered to a foreign State. only: in ac- 
cordance with the provisions of the Extradition Acts, 1870 to 1935 by proceedings 
«which are authorised’ and régulated by: those Acts.”- The Extradition Acts did not 
apply in the casg of any foreign State unless Her Majesty so directs by Order in Council. 
‘The Acts extend to’ the Channel Islands and the Isle of Man as'if they were part of 
the United Kingdon,'and when applied to a Foreign State,‘ unless the Order in 
Council otherwise provides, extend, subject to certain modifications, to every British 
possession’ (See Halsbury’s Laws of England); Third Edition, Volume 16, page 560. 


n "The basis and extent of extiadition in the United States.of America is set out in 
25 Corpus Juris, pages 273 to 275 (sections 52 and 53) as follows : a? 


“There is no obligation upon a Government, under the law of nations, to surrender fugitive 
criminals to a foreign power, and the sovereign power upon which demand is made may exercise 
its discretion and may investigate the charge upon which the surrender, is demanded. In the United 
States it is well settled that independently of statutory or treaty provision, no authority exists in any 
branch of the government to surrender a fugitive criminal to a.foreign government, although in 186 
Mr. Seward, Secretary of State of the United States, with the sanction of President Lincoln, directed 
the arrest of a fugitive from Cuba as a ly executive act in a case in which this country had no extra- 
dition treaty with the country from which thé criminal had fled and there are text-writers and dicta 
in some cases which assert that it is the duty of one nation to surrender fugitive criminals upon the 
demand of another nation, especially, in the case of the more heinous offenders as a matter of inter- 
national comity in the absence of treaties.. It.is the present doctrine in England and Canada that 
the extradition of a fugitive criminal cannot be granted in the absence of specific legal authority. 
As the United States not ‘surrender fugitive criminals in the absence of treaty stipulation, its 
tice'is to decline to request extradition from a foreign Government with: which this t 
.no treaty providing for surrender, although there are isolated cases in which this Government 
has requi of foreign governments the surrender of fugitive criminals as an act of comity, but in 
these cases, the request has always been accompanied by the statement that under our law reciprocity 
cannot be granted. As no authority exists in any branch of this government to surrender a fugitive 
criminal in the absence of a treaty stipulation extradition can be granted, where a treaty exists, only 
for an offence enumerated in the treaty and this government will request extradition from a foreign 
Government only for an offence included in the treaty ; and the same rule of law has been laid down 
by the Canadian Courts, although there appears to be some authority for the doctrine that the existence 
o 
of 


i 


an extradition treaty between two countries does not prohibit the surrender by either Government 
a person charged with a crime not enumerated in the treaty. Where a person charged with a crime 
not provided for by treaty is delivered to the authorities of the United States as an act of comity, such 
Ce O Ee Re Cn tee 
t is within the power of Congress to provide by statute for the ition of fugitives from the justice 
of a foreign country without regard to any reciprocal treaty obligation, and this power. is.not affected 
by the character of the criminal procedure of the foreign country or by the fact that the alleged offender 
is a citizen of the United States. s% pik = 3 ` 
“International extradition in the United States is based on treaty stipulation. The United 
States has treaties of extradition with most governments. A treaty stipulation on the part of the 
Government of the United States:to surrender fugitives from justice is’a lawful stipulation, and within 
the authority ofthe treaty making power. ‘The treaties of. Great Britain with the: United States have 
ae he Philippe inetüde the sarren der i z fugtave offenders between the State of North Borneo 
and the Philippine or Guam.” 22 American Jurisprudence, page ~—Basis of 
Right of Extradition.) , ; i ok is i 2 


There is an interesting study of Extradition on the Soviet Union and Eastern 
Europe in the recent two-volume-publication “Government, Law and` Courts in 
the Soviet Union and ‘Eastern Europe” published by Stevens & Sons, Limited, 
London, and edited by Vladimir Gsovski ‘and Kazimierz Grzybowski (1959).. The 
provision in the Soviet Law dealing with extradition is Para. 2 of section 16, 
“Basic Principles of Criminal Procedure of the Union and the Soviet Republics.” 
Tt reads :— ai 


“ Szorion 16 (para. 3).—The extradition of persons against whom the investigation is pendin 
or who are committed for trial or convicted by Šidicial bodies and whose ahad eaa is reques 
by a foreign government from the Government of the U.S.S.R. shall be permitted only in cases and in 
the manner established by the: treaties, ents and conventions of the U.S.S.R. with foreign 
Governments, or by a special agreement of the.Government of the U.S.S.R. with foreign Governments, 
as well as by a special Jaw, enacted in the form of federal legislation.” _ eek a K 


THe Soviet Union has entered into treaties with their associate States of Eastern 
Europe from 1957. a ee 
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. Closely akin to, though not in strictness part of the law of extradition, is the’ ques- 
tion of hes surrender of fugitive offenders Peec different poenas òf the former 
British Empire. g 


Prior to the Extradition Act, 1870, -(33 and 34 Vict. Ch. 52) there was | no 
general Statute giving legal validity: to, extradition treaties. concluded with Foreign 
States by His Majesty the King, and a separate Act had to be p on the occasion 
of each new treaty., This Statute, as subsequently ‘amended—it was the subject-matter 
of a review by Royal Commission, appointed in’ 1877 consisting of ensinent jurists like 
Cockburn, Seiborne, Esher, etc., has been the foundation of the law of extradition 
for the whole British Empire, except in the case of Canada where by Order in Council, 
dated 6th July, 1907, issued’ under section 18-of the Act, the operation thereof in 
Canada was ara so longas Part Iof Chapter 155 of ‘the Révised:. Statutes of 
Canada 1906, and a the Revised Statutes of cere 195% c. 323) continues 
in force. 


The Extradition Acts of ae to 1935 did not apply i in the case of any foreign 
State unless Her Majesty so directs by Order in Council. The Acts extend to’ the 
Channel Islands and the Isle of Man as if they were part of the United Kingdom, and 
when applied to a Foreign’ State unless the Ordér in’ Council otherwise provides, 
‘extend, subject to certian modifications, to every_ British possession. Where an 
arrangement has been made with any Forei te State with respect to the surrender 
to that State of any fugitive crimirials, the Order in Council applying the Extradi- 
tion Acts to that State or any subsequent Order, may be'limited in operation and may 
be restricted to fugitive criminals who are in, or suspected of being in, the part of Her 
Majesty’ s Dominions specified in the Order and its operation may be subject to condi- 
tions, exceptions; and qualifications. The Order must recite or embody the’ terms 
of the arrangement and will not remain in force for a longer period than the arrange- 
ment. Every Order must be laid before Parliament and must be duly published. - 


The application of the Act of 1870 to British ; possessions outside the United King- 
dom has been provided for by section 17, while section’ 18'provides'for the saving of 
laws of Biitish-possessions, which was amended in ‘relation to India by the Govern- 
ment of India Adaptation of Acts of Parliament Order, 1937 S.R. & ©. 1937 No- 
280, Article 2 and Schedule Part II, see now the Indian Independence Act, 1947 
(10 and 11 Ceo, VI, G. 30, section 18 (1) (2), Halsbury Third Edition, Vol. 5; page 
68).: By an Order in Council, dated the 7th March, 1904, published jn the Manual of 
Procedure Relating To Extradition, corrected up to 1st December, 1940, Third Edition 
(Published by Authority, at page 86, it was declared that Chapter II of the Indian 
Extradition Act will have effect in British India as if it were part of the Extradition 
Act, 1870: Vide section. 18 of that Act). This Chapter was intended to substitute 
the Indian Procedure for thar contained i in sections 7 to 12 of the Extradition 
Act; 1870. 


Section 23 of the Extradition Act, 1870, ae at page 52 of thie’ Manual ree) 
runs’ as follows : — 


$ Nothing i in this Act shall affect the lawful: powers of Her Majesty or of the ‘Ghee ER 
o aag (or, as the case may be, of the Governor of Burma)b to make treaties for the extradition 
of criminals with Indian Native States, or, with other Asiatic States coterminous with British India, 
(or with Burma)a or to carry into execution the provisions of any such treaties made either before 
or after the passing of this Act.” ` F 


Section 25 states : 


“For the purposes of this Act, every colony, dependency and constituent part of a foreign State, 
and cy vessel of that State, shall (except where expressly mentioned as distinct i in this Act) be deemed 
to be wi the jurisdiction of and to be part of such foreign State.” 

To recapitulate the application of the Extradition Acts of the United Kingdom 
to British possessions, in the language of Halsbury 


p 
H 


to? 





a, Inserted by the Adaptations Order. LAD MP Se arco 
b., The words “ in Council ” repealed by the Adaptation Order, Mee yy RE «he 
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“ When the Extradition Acts ‘are‘applied by Order in Council under any treaty, unlés by s uch 
order it is otherwise provided, they end to.every British possession + but with certain necessary r odi- 
fications in procedure * which are stated subsequently. This, however, is subject to a saving for the 
laws of British possession under which the operation of the Extradition Act, 1870, may be suspen ded, 
or the law of the British possession may be given effect as of the Act. Moreover, no, Act of the 
United Kingdom Parliament passed since the Statute of ‘Westminister, 1931, extends to a dominign? 
as part of the law pf that dominion unless it was expressly declared in the Act that the dominion had 
requested and consented to the enactment thereof. i aes tape S 
But if by law or ordinance ‘of the legislature of any British. possession, provision is made for the 
surrender. of fugitive criminals to. foreign countries, the operation of the Extradition „Acts may, be 
suspended ë by Order in Council or the Jaw or ordinance may be directed to,have effect as if it wera 
part of the Extradition Act.” ° ama eo Sy ee 
- “(1) By section 26 the ternz British posséssion ‘means añy colony, plantation, island, territory, 
or settlement within Her Majesty’s dominions, and not within the United, Kingdom, the Channel 
Islands, and the Isle of Man ; and all colonies, plantations, islands, territories, and settlements under 
one legislature are deemed to be one British possession. Until the federal legislature by law.provides 
otherwise, the Extradition Acts, 1870 to 1995, have effect in relation to the Federation of Rhodesia 
and Nyasaland as if there were no federal legislature for these territories : see the Federation of Rho- 
desia and Nyasaland (Constitution) Order in Council, 1953, S.I. 1953 No. 199, Section 13 (1). 

(2) The Republic of Ireland (formerly the Irish Free State) is no longer part of Her Majesty’s 
dominions (iretand Act, 1949 (12, 13 and 14, Geo. 6, & 41), S. r (1), but until the United Kion 
Parliament or some other competent authority, provides to the contrary, any enactment made before 
2nd June, 1949, in so far as it operates as part of the law of any part of the United Kingdom, or colony, 
protectorate or trust territory of the United Kingdom, is construed so that references in the enactments 
to the territory which is, or includes the Republic of Ireland shall continue to refer to it or so as to 
include it ; section g (2) (a). : . ; f ; a 

(3) This means Australia, Canada (including Newfoundland) .Ceylon, India, New Zealand, 
Pakistan and the Union of South Africa. i ‘ 

y (4) Statute of Westminister, 3931 (28 and 2g Geo. 5,-c. 4) 8. 4. The provisions of that section 
have been followed in recent orders in Council applying the Patradlition Acts to foreign States dnd 
separate orders in Council have been made applying the Acts, as regards the dominions to the foreigt 

states. Orders in Council mentioned above as relating to India relate also to Pakistan) ; see th 

Indian pea epg Act, 1947 (10 & 11 Geo. 6, c. 30), s. 18-(1) India and*Pakistan have become 
Republics while remaining m of the Gommonwealth, but until provision to the contrary’ is 
made by the authority having power to alter the law all existing law has the same operation in India 
and Pakistan as if they had not become Republics’: see the India (Consequential Provisions) Act, 
1949 e 1g Way 6,.c. 92), 8. 1 (1), and the Pakistan (Consequential Provision) Act, 1956(4 & 5 Eliz, 
2. Cc, 91), s. 1 (1). f or 

(5) The operation of the Extradition Acts has been suspended in Canada so long as Part I of 
Chap. 155 of the Revised Statutes of Canada (now the Extradition Act, Revised Statutes of Canada, 
1952, €. 322) continues in force (Order in Council dated 6th July, 1907, S. R: & O. 1907 No. 546). 
By proclamation dated 28th May, 1952 made under section 18 (2) of the British North reread ct, 
1949, (12, 13 & 14 Geo. 6, c. 22) and published in the Gazette, 1952, Part II, p. 502, the 
Canadian Extradition Act applied’ to Newfoundland. C ER . 

(6) Ceylon (Order in Council dated 4th February, 1878 ; India (Co tial Provisions) 
Act, 1949; Pakistan {Order in Council dated 21st November, 1895,5.R. & O. 1895 No. 568, 7th March, 
1904. S.R. & O., 1904 No. 317, Indian Independence Act, 1947 (10 & 11 Geg. 6, c. 30) 8. 18.. 


The question o: the surrender of the fugitive offenders between the various 
possessions of the British Empire was also subject to Imperial Statute, viz., the 
Fugitive Offenders Act, 1881, 44 and 45 Vict, C. 69 and.as in the case -of the 
Extradition Act, 1870, provision has been made by’section 32 thereof for the recog- 
nition of Acts of the legislatures of British possessions providing for the application 
and carrying into effect within those possessions of the Act in question. In the 
case of British India, this power has been exercised by the Order in Council, dated 
the 7th March, 1904, recognising Chapter IV of the Indian: Extradition Act, 1903, 
and declaring that it should be given effect to through out His Majesty’s dominions 
and on the high seas, as if it were part of the Fugitive Offenders Act, 1881. 


Part I of the Act provides the procedure similar to that under the Extradition 
Act, 1870, while Part II provides a more rapid procedure within the groups of 
British possessions to which that part has been applied by Order in Council. In 
regard to the application to British dominions, Halsbury has the following to say, 
(Vol. 16, page 383.) 

For the purpose of the Act’the United Kingdom, the Channel Islands, and the Isle of Man form: 
one part of Her‘Majesty’s dominions ; and a British possession is any part of Her Majesty’s dorginions,. 
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exclusive of the United Kingdom, the Channel Islands and the Isle of Man. AJ territories and places 
within Her Majesty’s dominions which are under one legislature are deemed to'be one British posses- 
sion and one part of Her Majesty’s dominion,” The Act remains in force as part of the law of the 
Republic of Ireland.” i 


3 (7): Fugitive Offenders Act, 1881. The Act remains in force as between the United Kingdom 
and the ublic of India (Re. Government of India and Mubarak Ali Ahmed., (1952) 1 All E.R. 
1060 applying the India (Consequential Provision) Act, 1949 (12, 19 & 14, Geo.*6, c. 92). 

The Indian Legislature enacted the Indian Extradition Act of 1903. Its his- 


tory falls into three parts (1) 1903 to 1947; (2) 1947-1950; (3) 1950 upto date. 
I shall follow this division in examining its provisions, 


The English Extradition Acts have been justly praised. Piggott (C.J. Hong- 
kong) in his “Extradition” preface remarks : 

“The Extradition Act stands, I think as a monument of successful draftimanship, it has so esta- 
blished itself that almost one has come to believe it could take rank as a doctrine inherent to scientific 
law-making. The successful statute makes little fuss, causes little arguments in the Courts. And 


judged by the standard (the brevity of the case-law arising under it), this statute must be pronounced 
to be very su i 


Part one—The Indian Legislature in enacting the Indian Extradition Act, 
1903, has, in addition to the modifications of these Imperial Statutes in their ap~ 
plication to British India in a manner necessary to adapt them to the circumstances 
of this country, also provided for cases not covered by the Imperial Statutes. It 
will be convenient to summarise the provisions of this Act, which is made up of 
provisions which fall into several classes. ; 


(1) The provisions of Chapter II which are part of the Extradition Act, 
1870, and deal with the surrender of fugitive criminals to Foreign States to which 
that Statute applies. 


(2) The provisions of Chapter III which deals with the surrender of fugitive 
criminals to States other than those to which that Statute applies. 


(3) The provisions of Chapter IV which deals with the application of the 
Fugitive Offenders Act, 1881, to British India and are strietly not part of the law 
of extradition proper at all. 


(4) The provisions of Chapter VI which provide for the execution of com- 
mission issued by criminal Courts outside British India which is also a subject out- 
side the strict scope of the law of extradition. 


In applying the provisions of Chapter ‘IT of the Indian Extradition Act, 1903, 
therefore, the fact must always be borne in mind that these provisions are part of 
the general extradition law of the (former) Empire. As has been pointed out above, 
the provisions of Chapter III only apply to those States to which the Extradition 
Acts.of 1870 and 1873 do not apply, that is, to those States in respect of which His 
Majesty in Council has not made an Order in Council under section 2 of the Ex- 
tradition Act, 1870. ‘The provisions, therefore, of that Chapter constitute’ express 
statutory provision applying to British India only for the extradition of criminals in 
cases not provided for by the general extradition law of the (former)’ Empire. 

It may be convenient here to exhibit in tabular form as : Muddiman has done 
in his Law of Extradition (1914 Edition), a general conspectus of the law regarding 
the rendition of offenders from British India. 


Rendition of Fugitive Offenders. 


1. States. outside the Empire. p Law applicable. 
(a) to States where the Extradition ' -+ The Extradition Act, 1870 and Chapter II of the 
Statutes apply. Indian Extradition Act, 1903. 


(b) to States where they do notrapply. The India Extradition Act, 1908, Chapter III. 


. British possession : 5 ' 2 
3 pi be 3 . ` The Fugitive Offenders Act, 1881, and Chapter 
p : : : IV of the Indian Extradition Act, 1903. 
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Ceftain sections of the Indian Extradition Act may now. fitly engage our’ atten. 
tion, That examination will show that this Act is not an arbitrary. or capricious im-, 
perialistic piece of legislation but is on the other hand the careful product of a 
striving between what is due by way of reciprocal international courtesy to achieve 
the common objective of suppression of crime and what‘is due by way of protection: 
of one’s own cłtizens before being delivered up for trialin a foreign country whose 
laws they were accused of having broken.. The Act while maintaining. the rights 
of the individyal as far as possible, does not overlook the rights which the- public 
and the State are entitled to. claim. Thus the Extradition Act is a harmonious, 
combination of what is agreeable to our Constitution and laws and the voluntary 
exercise of the power to surrender a fugitive from justice to the country from which 
he has fled and which it has been said ‘‘it is under a moral duty to do so”, » (22 Am. 
Jurist, page 245) citing: Factor v. Laubenheimer*. 


The objects of the Indian Extradition Act are ed as. follow :— - l . 


(a) to provide for the more convenient administration of the Extradition Acts, eg and 1873, 
and of the Fugitive Offenders Act, 1881 (in British India, omitted by A.L.O. 1950). 


(b) to amend the law relating to the extradition of criminals in cases to which the Extradition 
Acts, 1870 and 1873, do not apply. } 


In section 2 (c) “ Foreign State ” is wena as meaning “a State to which for the 
time being, the Extradition Acts, 1870‘and 1873 apply ”. ‘In other words, in course 
of time States included would get excluded from this category and States not.inchi- 
ded may get included in this category. The heading of Chapter II is “Foreign States” 
the heading of. Chapter TTI is “ Other than Foreign States”, the heading of Chapter 
IV is “ Dominions ” and the heading of Chapter V is “ At Sea”. . Section 2° (b) 
defines “extradition offence” as meaning “any such offence as is described í in the First 
Schedule ”, and can be equated to section 26 of the English Act wherein it is stated 
that the term “ extradition crime”? means ‘‘a crime which, if committed in Englahd 
or within English jurisdiction, would be one of the crimes described in the First 
Schedule to this Act”. Chapter IT of the Indian Act, sections 3 to 6 deals with 
surrender of fugitive criminals in case of foreign States.” But in regard to Chapter 
III, sections’7 to 18, surrender of fugitive criminals in case of States other than foreign 
States, the expression “‘ extradition offence ” is defined in section 2 (b) and Schedule 
I. Thus, between Chapter II and Chapter III, all possible permutations and comt 
binations of the countries in the world are dealt with, provided that a demanding 
State must either be a “ Foreign State” or “ not a Foreign State” 


Section 3 1s the most important section and in n perereuice to which several teims 
have to be carefully considered. 


The “ requisition ” need not bei in any particular form but it should be accom 
panied by some evidence that the person whose surrender is demanded is a fugitive 
criminal of the State making the demand. It may be made by a diplomatic re- 
presentative of the State asking for the surrender or by any person recognized’ by 

‘the Government of India as the Consul-General, Consul or Vice-Consul or (if 
the fugitive criminal has escaped from a colony or dependency of the Foreign State 
on behalf of wee Re requisition is made) as the Governor of such eicolony or depen- 

ı dency. 


“A fugitive estat of that State”? means a person accused or convicted ofa an 
extradition crime committed within the jurisdiction of that State, cf., section '26, 
Extradition Act, 1870. j 


In order to constitute an extradition crime defined i in section 26 of the English 
Act, it is not essential that the fugitive should be a subject of the State which de- 
mands his extradition. Unless there are treaty arrangements to the contrary, a Té- ° 
quisition by State B for the surrender of a subject of State A wHo committed'a crime 
in State B and has sai to State O, is valid. Itis not even necessary. that the petson 


w ene 
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accused of an extradition crime should have been in the Foreign State at the time 
the crime was committed : R. v. Ganz}. 


Accessories equally with principals are liable to be surrendered : see section 
3, Extradition Act, 1873. 


“ May if it thinks fit ” : The words are permissive ; but if the lawand the treaty 
provisions are complied with, it seems that the order would be as of course. 


“t Issue an order” : The only Government competent to issue the* order for en- 
quiry is the Government to which the Foreign State has made the requisition : 
Per Mookerjee, J., in Rudolf Stallman? 


c Such evidence as may be produced’? : It is the duty of the Magistrate to hear 
evidence on behalf of the fugitive criminal. If the Magistrate does not give the fugi- 
tive criminal an opportunity of defence this is not a mere irregularity but goes to 
the jurisdiction of the Magistrate. Rudolf Stallman*, Mansur Khachar v. Ram Khachar?. 


“4 prima facie case” :c¢.f. section 10 of the Act of 1870. Such evidence 
(subject to the special provisions of the Act) as in the case of a fugitive criminal 
accused of an extradition crime would justify his commitment for trial if the crime 
had been committed within the local limits of the Magistrate’s jurisdiction. 


Reference to High Court ; Provision is made for reference to the High Court where 
the report of the enquiring Magistrate or the written statement of the accused raises 
an important question of law. It cannot be regarded as a substitute for the right 
to apply for a writ of habeas corpus and on which topic see D. M., Trivandrum v. 
K. C. Mamman Mappillai*. i 


In regard to the enquiry by the Magistrate two matters should be referred to, 
viz., (1) pleas open to the arrested person and the judicial determination of the same 
and (2) Revision by the High Court. When an accused has been arrested and pro- 
duced before the District Magistrate or the Chief Presidency Magistrate, as the case 
taay be, such a Magistrate has to record any statement made by the accused. 
At this stage the accused may (1) point out to the Magistrate that the warrant does 
not, on its very face, fulfil the requirements of section 7; (2) allege that he is not 

erson directed to be arrested, under the warrant; (3) point out that the warrant 
bas not been executed according to law; and (4) apply under section 8-A and 
pray that a report may be made to the Central Government for the cancellation 
of the warraut and that he may be released under the provisions of section 15. 


` When the accused does so, the Magistrate iscalled upon to decide the points raised 


before him judicially and in the last three cases mentioned above may have to take 
evidence on oath. When he decides any of the points raised by the accused, it is 
a judicial order and as such open to revision by the High Court ; H. K. Lodhi v. 
Shyam Lal®, as it is a valuable right of a citizen that he should not be sent out to a 
foreign jurisdiction without the law relating to extradition being strictly complied 
with. The decisions are uniform that a Court must give a strict interpretation 
to the provisions of the Extradition Act : Ram Par Gas v, Emperor®, Emperor v. Gulli?, 
Santabir v. Emperor’. 


The term “ Political Agent” in section 7 has to be read with section 3 (40) of 
the General Clauses Act, and includes a principal officer representing the Govern- 
ment in any territory or place beyond the limits of British India and any officer of 
the Government of India or of any Local Government appointed by the Government 
of India or the Local Government to exercise all or any of the powers of a Political 
Agent for any place not forming part of British India under the law for the time being 
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in force relating to foreign jurisdiction and extradition: Hadibandhu Padhan v. 
rat gael The Political Agent in all cases before issuing warrant has to satisfy him- 
self by preliminary enquiry or otherwise that there is a prima facie case against 
accused : C. P. Mathen v. D. M., Trivandrum?. 


The enquiry to be held under section g has already been referred to when dealing 
with section 3. The Statement of Objects and Reasons states : 


“ Clause 9.—Ip order to meet the case of other than Foreign States we have by this clause 
applied to such States the provisions of clause g of our revised Bill, which were of general application 
in the Bill as introduced. The clause further makes it a condition that, where there is a Political 
Agent in or for any such State, the requisition for the surrender of the accused person must be made 
through the Agent”. (Select Committee’s Report). 

t 


When neither a warrant nor a requisition has been received, the Magistrate is 
empowered to issue a warrant under section 10. It is an essential ingredient of 
this procedure, that there should be a warrant. Under section 10 the jurisdiction is 
distinctly conferred on the Magistrates in British India to make preliminary en- 
quiries and to take evidence on the information given or complaint laid in regard 
to the offence alleged to have been committed by the native Indian or British sub- 
jects of His Majesty within and beyond the limits of British India not being a foreign 
State as defined in the Act and to order warrant to issue for arrest of such accused 
persons, 


Section 18 lays down: 

“Nothing in the Chapter shall derogate from the provisions of any treaty for the extradition of 
offenders, aid the procedure provided any such treaty shall be followed in any case to which it 
applies, and the provisions of this Act be modified accordingly.” 


Therefore, nothing in Chapter IH of the Act shall derogate from the provisions 
of any treaty, that is, it incorporates in effect provisions of such treaty in the 
Municipal Courts of India. When therefore the treaty says that offenders shall 
be extradited on demand, it is not open to a Municipal Court to say that they shall 
not be delivered up until some form of procedure, initiated, prescribed and sanctioned 
by itself alone and not agreed upon by the contracting parties is satisfied: Muthu 
Reddi v, Emperor’, "The Extradition Act is the law of land, not so far as the Third 
Chapter is concerned, to be applied for this or that country by Order in Council or 
by any special means. If some special procedure has been arranged by treaty, 
section 18 of the Act provides that it may be followed; but if the Government 
chooses to exercise the powers given by the Act, no Municipal Court can interfere 
on the ground that the Government had undertaken to act otherwise by treaty ; 
Moonga Lal v. Emperor*. Jn other words, a Government or State is entitled if it so 
wishes to hand over persons subject to the law of another State, at the request of 
that State. All that the section provides is that the Act shall not work against the 
will of either party so as unduly to impose any liability on such party. It does not 
prevent their co-operation in a friendly action according to the comity of nations : 
Jamna v. Emperor®, Ram Babu Saksena v. State*. . 


The discussion of the provisions of the sections of the Indian Extradition Act 
can be completed by citing an extract from the Statement of Objects and 
Reasons : 


“ The present Bill is exclusively confined to the subject of extradition. The legislation required 
in this country has to make provision for the extradition of criminals in cases of two different kinds. 
The Government here may, in the first place, be asked by a friendly State to surrender a person in 
fulfilment of the obligations imposed by a treaty to which the Extradition Act, 1870 (33 & 34 Vict. 
c. 52) applies ; and, where this is so, it seems ient that the provisions of the English Statute and 
more cially those which are intended for the protection of accused persons—should be followed 
as closely as may be, In the second place, the surrender of an accused or convicted person may be 
sought by a Native State in India, or by a neighbouring Asiatic State, in pursuance oft the terms ofa | 
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of India, 1901 Part V, ven aed at page 1073 of the M.L.J.. Oe E 
cts (Minor Acts) Vol. III and pages 4024-4025, Vol. 4, A.LR. Manual (Civil and Criminal.) 


t Turning to the Fugitive Offenders Act, Halsbury has the following to say : 


“ The Courts in any ‘part of Her Majesty’s dominions have jurisdiction to’ cause the return of a 
fugitive-offender-to any other part of those dominions, including the United Kingdom, where he is 
accused, of an, offence to: which Part I of the Fugitive Offenders Act, 1881, applits. .A Judge of a 
superar Court or the Governor of a British possession may endorse the warrant, if satisfied that it was 
issued by the proper authority, for, the apprehension of the fugitive, who may then be taken before a 
Magistrate. A Magistrate there may issue a provisional warrant of which he must send a certified 
copy, with a report of the case, to the Governor. The jurisdiction to hear a case and to commit a 
fugitive:to i e to await his return is exercised in a British possession by any Judge, justice,of the peace 
‘or other officer having the like jurisdiction as,one of the metropolition police magistrates at Bow Street, 
or by. such other Court, udge, or Magistrate as may be named for the purpose of local legislation. 
‘Aftér ‘the? elena of Gourt roceedings, the Governor may; if he thinks it Just, issue a warrant for 
the retirn of the fugitive, but if the fugitive has not left within a month a superior Court may, unless 
cause is shown to the contrary, order him to be discharged from custody. . 


~! 
4 


“Part? L ‘of the Fugitive Offenders Act, 1881, ° applies to treason, piracy and every other offence, 
however ‘classified, which is for the time being punishable, where committed, by imprisonment with 
shard labour for twelve months or more or by any greater punishment. A superior Court has power to 
‘release a fugitive where the case appears trivial or his 1eturn would be unjust. 


Tre ee 


pai is power to extend the provisions of the Fugitive Offenders Act, 1881, by Order in Council 
to any place under the protection of Her Majesty and to any;place where Her Maj esty. has jurisdiction, 
as' if it ‘were: a eee possession.” (Halsbury’s Laws of England, Third Edn., Vol. 5 pages 679-80.) 


fi> U To sum'u for extradition from British India; the procedure to be adopted for 
P P P 


seciiring t thé extradition of a fugitive offender varied according to the class of State 

which sought to obtain thesurrender. The first division was into (i) States to which 
the-F ‘Extradition Acts, 1870 and 1873,- applied and (ii) States to poi the 
‘Extradition ‘Acts, 1870 and 1873, did not apply. -o 


ae The. States to which the Extradition Acts applied are by section 2 (b) of the 
Indian Extradition Act, 1903, for.the purpose of that Act, defined to be ‘Foreign 
States. They are the foreign countries with which the English Crown had con- 
cluded extradition treaties, and to which the Extradition Act. hasbeen applied by 
‘Order in Council under section 2 of the Act of 1870. , A separate list of these coun- 
“tries with thé date ofthe treaty and the Order in Council applying the same, so far 
‘as. India is concerned, is given in Appendix B of Muddiman’s “Law of Extradition” 
(rg14 Edition); and a list is given in Halsbury’s “Laws of England”, ‘(Vols. 
25 and. 16): and tHe substance of these treaties themselves is reproduced in 
Pigeons “Law of Extradition,” Appendix II, page 25 and. following. 
It wil be seen that it. includes all the freë civilised nations. The pro- 
cedute to ‘be.adopted on an application by a State of this class is ‘that laid down in 
Chapter II ‘of the Indian Extradition Act; 1g03.. In the case-of States to which 
the Extradition Act did not apply, i.e., States which are not Foreign States for the 
spurpose:of the Indian Extradition ‘Act, 1.903, ‘a further division must be made, viz., 
(1) Staces with which there is'a treaty and (i) States with which there is not: aitreaty. 
Section 18 provides that where a treaty is in force, the procedure laid down ‘therein 
shall be followed, and that the procedure laid down by.Chapter IIT of the’ Indian 
{Extradition Act shall be modified to that extent. Where there is a treaty, it is neces- 
sary “to consult its provisions. Where no treaty exists, then the procedure- laid down 

in Chapter III of the Indian Extradition Act, 1903, must be followed ; but here 

in States can “be divided into (i) States where there is a Political Agent i in or 
for such’ State: ;' dnd (ii) States without such an officer. In the case of the first class 
alternative procedures are: available viz., (a) to apply to the Political Agent for “the 
issue ef-4 warrant tinder section 7 of the Indian Extradition Act, 1903,.or (b) to 
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make requisition ‘to Government for' surrender under section g of that Act. » In’ the 
case of the second class only the latter procedure i is available. Besides these - two 
categories, we have the Fugitive Offenders Act: Section 36 of the Fugitive Offenders 
Act, 1881, allowed that Actito be applied by Order in Council, subject to such coni- 
ditions, etc:, as may be specified, to any place outside the domunions of the Crown 
in which the Crown exercises jurisdiction ; and where such an order has been made 
the surrender of persons:who ‘have fled‘ to British ane will be regolate bys the 
Act read. with ' ‘the Ordet in‘ Council. 


Thus, we arrive at this position, viZ., ‘that at the time of the’ passing of the Indian 
Extradition “Act, 1903, there were three enactments side by side, viz., (1) Parliamen- 
tary Extradition Act applicable with English Treaty and Order in Council; (2) In- 
dian Act, Chapter III, applicable for any country to ‘which item I does not for me 
time being apply ; and (3) Fugitive Offenders Act. 

Thus, the ‘correct view is that the English Extradition Act, Chapter II and the 
Indian Extradition Act, Chapter III, exhaust all the »countries. : The Fugitive 
Offenders Act is a special Act'which: made: spécial provision for.one category out 
of Chapter III. Chapter IILis the genus (not foreign States and Fugitive Offenders) 
and Chapter I'V is the species, prescribing ‘a special procedure for British possessions 
formed into 4 group by reason of their contiguity. or otherwise. - wy 


As Chapter III would apply to any country in the world so long as’ thé Patlia- 
mentary Extradition Act does not apply, it is a complete Indian enactment on the 
subject of extradition supplementing, the Parliamentary Extradition Act wherever 
‘the latter 'is ‘not-applicable ‘or’eyen becomes not ‘applicable. We have to bears in 
‘mind the significant words ‘“ Foreign States for the time being ”. at Ç 


In this, connection three points have got to be noted. The Preamble ‘of the 
Indian Act states that it is an Act to amend the law ‘in, cases to which the Parlia- 
mentary Extradition: Act does not apply ‘for the time being. The words “ for the 
time being” make the’ meaning of Foreign State ambulatory and as a necessary 
result make the meaning of the words: “State not .being a Foreign State”, in sections 
7 and 9 ambulatory. , On this basis the Fugitive Offenders Act is a law relating to 
a species, viZ., British Dominions, out of the genus, being | tne larger category, 
namely, any State not being a State to which the Eaten very Extradition ae 
applies. 

. In these circumstances, the logical E E is ‘that Dominions also are within 
the ambit of Chapter III, : The reason-why the Fugitive Offenders Act is appli- 
cable to Dominions was because it is a special provision relating.to, Dominion. But 
for this provision these Dominions also would be within the ambit of Chapter ITI. 
Therefore, when a. special provision fails,. because the Fugitive Offenders Act is 
held inapplicable to India after 1950, :the case; of Dominions would be governed 
by Chapter III. 


Part’ Two.—The Indian ‘Independence Act of 1947 ‘provides that in consequence 
of the setting up of the new' Dominion’ of, India as from the appointed day, His 
Majesty’s Government i in a an Kingdom will have no responsibility as Tespects 
the Government of any of the ‘territories which immediately before that day, were 
included in British India and'that no Att of Parliamerit of the United Kingdom 
passed on or after the appointed day shall extend or be deemed to extend tó the 
new Dominion, unless ‘it is extended thereto by a’ law of the Legislature of the 
Dominion. . No. Order in Council made onor after the appointed day under any 
Act passed .before the, appointed day, and no order, rule or other instrument madé 
‘on or after the appointed day, under any such Act by any United Kingdom Minister 
or other authority, shall extend or-be deemed to extend, to the new Dominion as 
-part of the law of that Dominion. :Therefore, the British Government cannot bind 
us by reason of anything done after the appointed day regarding extradition. Now 
the Indian Independence Act, 1947, and the Government of India Act, 1935, to- 
gether with all the enactments amending-or supplementing the latter Act, -WETE re- 
pealed under Article 395, of the Constitution of India. But Article 372, of the Consti- 
tution continues, subject to the other provisions of the Constitution, all. the. ws i in 
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force in the territory of India immediately before the commencement of the Consti- 
tution. Such laws include personal laws like those governing the Hindus, and 
Mohammadans. It should, however, be observed that to the extent that the laws 
thus continued contain provisions inconsistent with or repugnant to the Funda- 
mental Rights guaranteed in Part III of the Constitution, those provisions would 
be treated as repealed and inoperative by reason of Article 13 of the Constitution. 
By virtue of clause (2) of Article 372 of the Constitution of India, the President made 
the Adaptation of Laws Order, 1950, published in the Gazette of India, Extraordi- 
nary, page 449, dated the 26th January, 1950. The Indian Extraditi8n Act was one 
of those Acts so adapted. 


Part Three—Subsequenty in The State of Madras v. C. G. Menon and another}, 
the Supreme Court had to consider the continued applicability of the Fugitive: 
Offenders Act, 1881, which was applicable to India as a British possession prior to 
‘Independence : see section 12. By Orders in Council under this enactment, British 
India as a British possession was grouped along with Ceylon, etc. Within this group 
special provision was made for the backing of warrants for the arrest of offenders. 
The question which was considered by the Supreme Court was whether a warrant 
issued by a Magistrate in Malaya could be executed without any enquiry on an 
endorsement of a Magistrate in Madras. Their Lordships answered the question 
in the negative. In this connection the decision in Re: Government of India?, may be 
referred to. It related to the motion for the issue of a writ of habeas corpus by a 
Pakistani national. The applicant had been charged with having committed 
forgery in India and while the trial was proceeding in Bombay, he broke his bail 
and fled to Pakistan and thence went to England. At the instance of the Govern- 
ment of India, the Metropolitan Magistrate at Bow Street, arrested the applicant 
under the provisions of the Fugitive Offenders Act, 1881, and the motion for the 
writ was grounded on the contention that the Fugitive Offenders Act, 1881, ceased 
to govern the relations between India and the United Kingdom when the former 
became a Republic, though continuing as a member of the Commonwealth. This 
contention was rejected and the application refused by a Divisional Court, the 
judgment being delivered by Goddard, C.J. The learned Chief Justice referred 
to the Order in Council of 1904, issued under section 12 of the Fugitive Offenders 
Act, applying the Act to India when it was then part of the Sovereign’s dominions 
and to the changed status of India, a Republic and added that the Act continued to 
operate by virtue of section 1 (1) of the India (Consequential Provisions) Act, 
1949, which provided for the continuance of all existing laws, until provision to 
the contrary was made by the authority having power to alter the law to have the 
same operation in relation to India and to persons and things in any way belonging 
to or connected with India, as it would have if India had not become a Republic. 
He, therefore, held that the Magistrate had jurisdiction to effect the arrest. 


Having examined the provisions of the Indian Extradition Act its scope and 
operation from 1903 to 1947 and 1947 to 1950 and 1950 down to Menon’s Case} let 
me examine the five contentions of Mr. T. M, Kasturi in support of his submission 
that the Extradition Act in so far as it applies to rendition of fugitive offenders to a 
fresh Government is ultra vires and the enquiry of the petitioner based upon G. O., 
dated 11th April, 1956, is not legal. 


The first contention of Mr. T. M. Kasturi is that the Parliamentary enactments 
which applied to British India should be held to be inoperative in India after India 
became a Republic on a proper construction of section 18 (3) of the Indian 
Independence Act. It is unnecessary for us to discuss this contention at great 
length, because on a similar contention in regard to another Act containing similar 
provisions, Indian Copyright Act (III of 1913), Rajagopala Ayyangar, J., in Macmillan 
& Co. v. Little Flower Co.,? has negatived this contention. ‘In regard to the Indian 
Independence Act, by section 6, clause (4), Acts of Parliament made on or after 
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the appointed date (15th August, 1947) were not to extend to the Dominions as 
part of the law of that Dominion. This phrase “ part of the law of the Dominion ” 
refers to Parliamentary enactments which extend to India and therefore, are part 
of the law of India. The contrast may be seen in section 18 which preserves existing 
laws and corresponds to Article 372 of the Constitution. Clause (1) of section 18 
refers to Act of Parliament made before the 15th August, 1947, which operates other- 
wise than as part of the law of British India and provides for adapting them. Sub-~ 
section (3) continues the “‘ Law of British India”. Therefore, with reference to 
Parliamentary enactments made before 15th August, 1947, they are classified by the 
Independence Act into those which operate as part of the law of India, that is, laws 
which by their own force extend to India and others which operate otherwise than 
as part of the law of British India. Thus, all Parliamentary enactments which are 
part of the law of India continue in force in India under section 18 (4) of the Indian 
Independence Act. “Those which would have effect in England but are not part of 
the law of India would in their application to India have to be construed with 
reference to the division of India into two Dominions. . 


Even after 15th August, 1947, Paliament can make laws which would in England, 
have effect with reference to Indian matters. They would be laws operating other- 
wise than as part of the law of India, Illustrations of this are : The Citizenship 
Act, 1949, in its impact on Indians ; the India and Burma Consequential Provi- 
sions Act, 1949. : 


Then when the Constitution of India came into force on 26th January, 1950, 
it did not mean that the laws which existed in India prior to the Constitution, not- 
withstanding that they trace their origin to either Indian Legislatures constituted 
under British enactments or enactments of British Parliament which either extended 
of their own force or were made applicable by ancillary Indian Legislation, ‘stood 
automatically wiped out. Article 372 of the Constitution provided for the conti- 
nuance in force of the existing laws. The reference to the law-making bodies in the 
definition of existing law in Aritcle 366 (10) of the Constitution is wide enough 
to include an outside body like the Parliament of the United Kingodm, It is:an 
_ accepted view in International Law that the emergence of a new State or 
change of sovereignty in a State does not bring about a break or interregnum 
in law. A law once established continues until changed by some competent 
legislative power. It is not changed merely by change of sovereignty: (Hyde 
in his “International Law”, at page 397). Once created it persists until a new 
sovereign by a legislative Act creates a change: see also Armstrong v. Wickland}; 
India continues to be a member of the Commonwealth and the Court should 
not so adapt the Indian Extradition Act, 1903, as to eliminace the provisions in the 
enactment worked into it, merely because those incorporations operated by 
virtue of tne legislation of the United Kingdom. Therefore, Chapter III of ‘the 
Indian Extradition Act will continue to operate until the Indian Legislature 
chooses to legislative on the subject. 


The next contention of the learned’advocate Mr. Kasturi is, that by virtue of the 
decision in The State of Madras v. C. G. Menon and another®, the Indian Extradition 
Act must be deemed to have been struck down by the Supreme Court. But the 
judgment of the Supreme Court itself makes clear at only Part II of the Fugitive 
Offenders Act, has been struck down. Their Lordships point out : “4 

u We do not think that it is necessary in the present case to enter into a discussion of the question 
whether British possessions with which India was ge (s.g., Ceylon) under Part IT of the Fugitive 
Offenders Act, 1881, should now be treated as fo tates qua India and that offenders apprehended 
can be surrendered under the Indian Extradition Act or other law, provided a prima facie case is made 

ainst them as the proceedings taken t the respondents were specifically taken under section 1 
of the Fugitive Offenders Act, 1881, and it is not the practice of this Court to decide questions whi 
are not properly raised before it or which do not arise directly for decision.” : vo 
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Therefore, Chapter III of the Extradition: Act has not been struck down by the 
decision of the Supreme Court in the above:case. - 


The third contention of the learned advocate Mr. Kasturi is that Chapter III 
of the Extradition Act is not separable from the part struck down. But as pointed 
out by the learned Advocate-General, applying the principle of separability laid 
down in a Bench decision of this Court in Achar v. State of Madras, the part struck, 
down is clearly separable from Chapter III of the Indian Extradition Act and this 
is indicated in the extract from the judgment of the Supreme Couft just now set 
out above. In Achar v. State of Madras, the learned Chief Justice has examined this 
doctrine of separability referring to Willoughby on the “Constitution of the United 
States,” Second Edition, at pages 36-37; Cooley in ‘‘Constitutiona! Limitations”, 8th 
Edition, page 360 and folowing and the Privy Council decisions in The Initiative and 
Referendum Act, In re*, and . Attorney-General for British Columbia v. Attorney-General for 
Canada®, and held that the test in all these cases should be whether omitting the 
offending provisions the remaining provisions can stand on their own. In this case 
it cannot be said that all these provisions are connected in subject-matter dependent 
on each other and operating together for the same -purposé or essentially and 
inseparably connected in substance’ so that when the unconstitutional portion 
is struck down that which remained is incomplete and in itself incapable of being 
executed. The two provisions are certainly not interwoven and it cannot be said 
that if one portion failed the other portion cannot stand on its own. Even if 
there was no Fugitive Offenders Act, Chapter III will apply as a dominion will not 
become a foreign State. Therefore, Chapter III of the Extradition Act cannot be 
deemed to have also been struck down by reason of its inseparability from the part 
struck down by the Supreme Court relating to a special procedure, backing of 
warrants applicable to a group of possessions. 


- The learned advocate Mr. Kasturi next delicately and tactfully suggested that 
when the Ceylon Government has been widely reputed to be less than fair to the 
Indian citizens why should we lean over backwards and surrender our citizens? 
But without delving into a province which is not ours, the Ceylon Government as 
a matter of fact it may be pointed out has made an advantageous reciprocal arrange- 
ment in regard to the surrender of fugitive offenders in Ceylon to India. The Ceylon ° 
Government has included India as one of the countries which can extradite fugitive 
offenders to India by mere backing of warrants. In other words, whereas we can get 
extradition of fugitive offenders from Ceylon by the simple procedure of backing of 
warrants without. enquiry, Ceylon can extradite. fugitive offenders to Ceylon 
from ‘India only after an-enquiry. Therefore,. there is certainly no want of 
reciprocity. On the other hand, the Ceylon Government is more generous in this 
respect than India. i . ; ; 


The final argument of Mr. Kasturi seems to assume that by extraditing fugitive 
offenders to Ceylon we are somehow impairing the Fundamental Rights conferred 
by our Constitution on the Indian Citizens and ‘‘ that we are impairing the liberty 
of the Indian citizens by putting him in jeopardy without due process of law” (See 
Memorandum of Revision.) But this is not a correct view. All nations are equally 
interested in the suppression of crime. Therefore, the handing over of a fugitive 
from justice by the country in which he is found to the:country demanding him is 
nothing more than a reciprocal surrender of criminals in the common interest of civi- 
lised communities. In bygone times common criminals had rarely the opportunity 
of escaping,and only the so-called political criminals sometimes succeeded. Quick 
transporation has altered radically this state of things. Then on account of the varia- 
tions in the definition of crime in different countries there had been a reluctance to 
sutrender persons who have not committed offences against the laws of the countryin 
‘whicht hey are actually present. (Encyclopaedia Brittanica (1951 edition.): Extradi- 
tion Act, Vol. 9, page 1 andfollowing). Therefore, in course of time treatieshave been 
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-entered into and Extradition Acts have been enacted which obviate these impediments 
in the way of surrender of fugitive offenders. In the present case, it will be noticed 
‘Chockalingam Chettiar is not a political criminal and the offence of which he is 
accused, viz., under section 392 of the Ceylon Penal Code corresponds ‘exactly 
to section 409 of the Indian Penal Code. ‘Therefore, no question of any infringe- 
ment of Fundafnental Rights is involved and in fact as Piggott points out: 


“ The duty to extradite as a common law duty of the Executive in aid of a general system of punish- 
ment of criminalf is a pleasant myth ; at the best it is a political duty. . . . . it is invo in 
that large word ‘ comity” [Extradition, rgro, P. 8]. = 

“ The principle is that a State against whose laws a person subject to their obligations has com- 
mitted an offence is entitled to. ask as a matter of international courtesy that the authorities of the 
place in which he has taken a refuge shall assist’in his being brought to justice by surrendering him to 
the country whose tribunals are entitled to punish the offence committed.” (Clarke, p. 223). y 
“The consequence of disregard, of that comity will only lead to virtual exclusion of citi- 
zens of this country from all foreign countries, because no country is going to tolerate 
Indian citizens coming and injuring their citizens, and then escape and become un- 
touchable ; and secondly this country will be helpless if culprits committing offences 
here slip out to contiguous countries. It would lead to an unenviable state of things 
all round. In fact as Bentham wittily pointed out in dnother connection _ 


“ Tf all the criminals of all countries had assembled and framed a system after their own wishes 
‘is not the abolition of Extradition the very first which they would have established for their security ?” 


The net result is that Chapter III of the Indian Extradition Act has not been 
struck down and is applicable and under its provisions fugitive offenders in India on 
requisition after due compliance with the provisions prescribed thereunder and if a 
prima facie case is made out, can be extradited to Ceylon. 


I wish to acknowledge my indebtedness to the.exhaustive arguments of the learn- 
ed advocate Mr. T. M. Kasturi and the luminous exposition of the Law of Extradi- 
tion by the learned Advocate-General, which were of great assistance. ` ; 


Anantanarayanan, 7.—Thisis a reference by our learned brother (Somasundaram, J.) 
arising from' a revision proceeding before him against the order of the Collector 
and Additional District Magistrate of Ramanathapuram at Madurai. The facts are 
that a complaint was laid before the Chief Magistrate of Colombo (Ceylon) in C.G. 
No. 28703/A on his file against the revision petitioner (K.R.P.L. Chockalingam 
‘Chettiar) for an alleged offence of criminal breach of trust upon several counts.. The 
‘Ceylon Government made requisition for the extradition of this person,.who was then 
at Tiruppattur Taluk of Ramanathapuram district. The position appears to be that 
though there is no treaty for extradition between the Republic of India and Ceylon, 
that country has specifically enacted (by the Extradition (India) Act XV of 1954) that 
the Fugitive Offenders Act of 1881'was applicable in their relations to India. © There- 
upon, the Madras State Government (Home Department) issued a memorandum 
requesting the Additional District Magistrate to make an enquiry under section 3 of 
the Indian Extradition Act (XV of 1903). The learned Magistrate made an enquiry 
and after holding that a prima facie case was established, committed the prisoner to 
prison to await the orders of the Central Government under section 3 (4) of the 
Indian Extradition Act. > >: eS ie = 


It was contended before the learned Judge (Somasundaram, J.) that the Indian 
Extradition Act was enacted prior to the attainment of Insependence by India, when 
India was a British possession, and-that Chapter II of the Indian Act was applicable 
to those States to which the Engligh Extradition Acts of 1870 and 1873 applied, while 
‘Chapter IV was made specifically applicable to those Dominions to which the Fugi- 
tive Offenders Act, 1881, and particularly the procedure laid down in Part II of that 
Act, had relevance and application. After the attainment of Indpendence by this 
country, the provisions of the Fugitive Offenders Act of 1881, and specifically Part II 
of that Act, have been ‘held*to“be inapplicable and void of force, since India could 
not be described as a British possession in the term of that statute, nor grouped by 
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an Order in Council amongst those possessions (State of Madras v. C.G. Menon 
and another)+, But if the Fugitive Offenders Act did not apply, and Chapter II did not 
apply for the sufficient ground that Ceylon was not one of those Foreign States with 
which England had entered into treaty, by virtue of the English Extradition Acts of 
1870 and 1873, we were left with Chapter ITI of the Indian enactment alone. It 
was sought to be contended before the learned Judge that Chapter* III was, in its 
intendment, enacted to secure the facilities of extradition in respect of those 
States which were neither Foreign States with whom treaties had geen concluded 
(Chapter II) nor Dominions (Chapter IV), but were in a class apart, namely, Native 
States. But, since Ceylon was not such a State, Chapter III could not apply. The 
unilateral invocation of the Fugitive Offenders Act by the Ceylon Government, 
would not clothe the authorities here with jurisdiction to make an enquiry and to 
extradite the petitioner, the Fugitive Offenders ‘Act being void in respect of India. 
This must hence be construed as a casus omissus, a contingency not provided for, 
either by Chapter II or by Chapter ITI, Chapter IV having been excluded by virtue 
of the Supreme Court decision in Menon’s case.1 The learned Judge (Soma- 
sundaram, J.) was of the view that this question was an important one, and for- 
mulated: the reference to this Full Bench in the following terms : 


> ©“ Whether the extradition can legally be made under, seetion 7 or section g of the Indian 
Extradition Act, 1903, to any country to which section 1g of the Act and the Fugitive Offenders 
Act, 1881, was applicable? ” 

We have'since had the benefit of elaborate arguments upon all aspects of the 
question by the learned. Advocate-General for the State of Madras, and learned coun- 
sel for the. revision petitioner (Sri T. M. Kasturi). I desire to commence with an 
analysis of the situation as it was when the Indian Extradition Act, XV of 1993, was 
enacted and the relation between this comprehensive Act and the English Extradi- 
tion Acts of 1870 and 1873 (33 and 34 Vict., Ch. 52 and 36 and 37 Vict., Gh. 60) on 
the one hand, and the Fugitive Offenders Act, 1881 (44 and 45 Vict., Ch. 69) 
on the other. We may then proceed to scrutinise how this.situation was affected by 
the attainment of Indian Independence, by the provisions of the Constitution, and by 
the dicta of the Supreme Court in Menon’s caset, The argument is also advanced be- 
fore us, which will be taken note of later, to the effect that such proceedings of 
' extradition or rendition of the petitioner to the Ceylon Government will be opposed. 
to his fundamental right of free movement and residence in India, under Article 19 
(d) and'(e) of the Constitution. : 


'. At the outset, some observations are essential about the nature of the legal 
concept of Extradition, and the part that it has played in International Law. The 
history of the concept, and its significance as a matter of comparative Law affecting 
the comity of nations, have been dealt with in detail in the judgment of my learned 
brother Ramaswami, J., and it is not hence necessary that I should dilate upon 
this aspect. ‘In Oppenheim’s “ International Law” Volume 1 (Eighth Edition, 
Lauterpacht, page 696, Extradition has been defined as— 


“ the delivery of an accused or a convicted individual to the State on whose territory he is alleged 


to have committed, or to have been convicted of, a crime, by the State on whose territory the alleged 
‘criminal happens for the time to be.” 


In Halsbury’s Laws of England (Third Edition, Simonds, Volume 16, page 560) a 
more terse, but equally clear definition, is furnished in the following terms : 

“ Extradition is the delivery on the part of one State to another of those whom it is desired to 
deal with for crimes of which they have been accused or convicted and are justiciable in the Courts 
of th. other State.” 

‘It will be found that in Corpus. Juris Secondum (vol. 35, page 380) a very similar defini- 
tion is given, in somewhat less academic language. When we review the history of 
this concept, we find that Grotius expressed a very clear opinion as to the existence of 
this duty between Sovereign States (See passage cited in Clarke upon ‘ Extradition, 
Se ee 
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Fourth edition, page 2) Vattel also propounded the doctrine in explicit terms, But, 
as Oppenheim observes, the treaties stipulating extradition between Sovereign States 
really relate to the 18th and particularly the 19th centuries. Further, States have 
generally upheld their right to grant asylum to foreign individuals as an inference from 
their territorial supremacy. Many States such as France and Germany, have adopt- 
ed the principle of never extraditing one of their own subjects to a ELE State, but 
themselves punishing their own subjects for grave crimes committed abroad. Some 
States have enacted special Municipal Laws, which enumerate those crimes for 
which extraditton shall be granted and askedin return, and which, at the same time, 
regulate the procedure in Extradition cases. Thus, as Oppenheim points out (sec- 
tion 330, page 700) : 

“ A conflict between International and Mumicipal Law may arise if a certain individual must be 
extradited according to an extradition treaty, but cannot be extradited according to Municipal Law 
of the State from which extradition is demanded.” 

Practice is also very widely variant between the Sovereign States. Some States, 
such as Great Britain, have not adopted theprinciple that one of their own subjects 
should never be extradited by a foreign State and make no distinction between their 
own subjects and other. persons who are alleged to have committed extraditable 
crimes abroad. It is noteworthy that the United States, though they did not press 
for extradition of Italian subjects who, after committing a crime in the United States 
returned to Italy, nevertheless considered themselves bound by the Treaty of 1868, 
to extradite to Italy such American subjects as had committed crimes in Italy. 
(Oppenheim, section 330, page 700, Footnote.) 

When we now turn to the situation when the Indian Extradition Act XV of 1903 
was enacted, we find that it is as follows: The Extradition Act, 1870 (33 and 34 Vict., 
Ch. 52) provided under section 17 of that Act that, when applied’ by Order in 
Council, it extended to every British possession in the same manner as if throughout 
the Act, the British possession were substituted for the United Kingdom or England. 
subject to certain modifications. Similarly, under section 18, if the Legislature of any 
British possession had enacted, a law or ordinance providing for extradition of fugitive 
criminals, Her Majesty’s Government could either: (1). suspend the operation within 
any such "British possession of the Act of 1870 or any part thereof or (2) direct that 
such law or ordinance should have the effect in such British possession, as 4f it were 
part of the Act itself. We are not, for the moment, concerned with the procedures 
provided for in the English Act. But, when we turn to the Fugitive Offenders Act 
(44 and 45 Vict., Ch. 69) 1881, we find that a certain procedure is provided, includ- 
ing an enquiry by a Magistrate, under Part I of this Act, but that under section 12 
(with which Part ir commences), there was a separate and far more expeditious pro- 
cedure for the backing of warrants issued by any member of the group of possessions, 
to which this part of the Act was made applicable by the Grown by Order in 
Council. As we shall see later, it is this part of this statute which has been struck down 
in Menon’s case, 1 as incompatible with the sovereign status of Republic of India. 


When we now turn our attention to the Indian Extradition Act (XV of 1903), 
we notice that the very Preamble states that the. intendment is, 
“ to provide for the more convenient administration of the Extradition Acts, 1870 and 1873, 
and of the Fugitive Offenders Act, 1881.” 
and further, that the intendment is equally 
“ to amend the law relating to the extradition of criminals in cases to which the Extradition Acts 
1870 and 1873, do not apply.” 
As we shall see later, this part of the Preamble has only one possible construction 
namely that it explains the enactment of Chapter ITI, separately from both Chapter 
II and Chapter IV. When we turn to the definitions, we note that under section 2 
(c) noes State’ is defined as e 
“a State to which, for the time being, the Extradition Acts, 1870 and 1873, apply.” 
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This is of great importance, with reference to the present facts, for, as the learned 
Advocate-General stresses, the very definition has an ambulatory content, in the sense 
that the treaties so concluded by the Crown with individual Foreign States may either 
cease, or fresh treaties withthem or with other Staies may spring into existence. If 
we glance at Part IV, Appendix I of the Extradition Manual, 1940, (page 141), we 
discover a list of countries with which the Crown had effected Extradition Treaties, 
which therefore applied to India, as on 1st January, 1938. It may be convenient to 
mention, in this context itself, that Chapter II deals with the surrender of fugitive 
criminals in the case of such ‘Foreign States’, and that under section f8 of the Act of 
1870, an Order in Council was issued by the Crown, dated 7th March, 1904, declar- 
ing that this Chapter was to have effect in British India, as if it were part of the 
English Extradition Act of 1870. ‘“‘ Extradition Offence ” is defined in section 2 (b) 
and “ Offence” is defined in section 2 (e). When we come to Chapter III, we shall 
see that these respective terms have been used in different sections of that Chapter. 
Since Chapter II applies to “Foreign States”, and provides forthe relevant extradi- 
tion procedure, we may leave this part of the Act aside, for a moment, and turn to 
Chapter IV. Here, we note that the provisions are expressly enacted (under sec- 
tion 1g ) for the carrying into effect in British India of the provisions of the Fugitive 
Offenders Act, 1881. We also find that under section 32 of the Fugitive Offenders 
Act, 1881, an Order in Council was issued by the Crown dated 7th March, 1904, dec- 
laring that this Chapter was to be given effect to throughout the Dominions, and the 
relations of this country with the Dominions were governed by the provisions of this 
Chapter in the matters relating to extradition. 

Chapter III, which is the vital part, of the Act for our interpretation, concerns the 
‘surrender of fugitive criminals’ in cases of States other than “Foreign States”. Sec- 
tion 7 (1) with which this Chapter commences, runs as follows :— 

“ Where an extradition offence has been committed or is supposed to have been committed 
bya ina of India to which this Act does not extend, or in the territories of any state out- 
side India not being a Foreign State, and such person escapes into or is in the territories to which this 
Act extends, and the Political Agent in or for such State issues a warrant addressed to the District 
Magistrate of any district in which such person is believed to be ‘ee . . for his arrest and 
delivery. . . such Magistrate shall act in pursuance of such warrant and may give direc- 
tions accordingly. 

Section g‘of this Chapter, which is equally significant is in the following terms: 
“ Where a requisition is made to the Central Government by or on erate of any State outside 


India not being a Foreign State, for the surrender of any person accused of having committed an 
offence in the territories of such State, such requisition shall ao be dealt with m accordance 


with the procedure prescribd by section 3 oR rb EL 


Two remarks are essential here, before we pass on. The first is that both under sec- 
tion 7 and under section g, this Chapter provides for specific procedures by the con- 
cernéd Magistrate ; but obviously, section 7 requires that the Political Agent of the’ 
State outside India has to be satisfied that it isnecessary to issue a warrant for the 
extradition of the offender, whereas section q is in wider terms, and refers merely to a 
requisition to be issued by the State concerned. But section 7 relates to “Extradi- 
tion Offence” whereas section g refers to an “Offence”. Before leaving this Chapter, 
it is also important to note section 18, which runs as follows :— 

“ Nothing in this Chapter shall derogate from the provisions of any treaty for the extradition of 
offenders, aad. the procedure provis rovided any such treaty shall be followed in any case to which it 
applies, and the provisions of be modified accordingly ”. 

- Weare now able to view = problem before us, in a clearer light. Ifwe assume 
that the Indian Extradition Act broadly deals with two categories (1) States to which 
the English Acts of 1870 and 1873 applied, which are hence “‘ Foreign States” and 
governed by treaties and the provisions of Chapter II and (2) all other States which 
are not “Foreign States” so defined, which might be Dominions to which the specific 


* provisions of Chapter IV applied or not as the case may be, the argument of the 


learned Advocate-General becomes clear. The argument is that the schematic re- 
presentation of this Act should indicate allnon-‘Foreign States’ as a genus, of which 
Dominions would only constitute a species. Though Ceylon is such a Dominion, the 
provisions of Chapter IV no longer apply between this country and Ceylon, since the 
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Fugitive Offenders Act of 1881 has been declared by the Supreme Court to be void 
and not in force, after the attainment of Indian Independence. Therefore, automati-~ 
cally Ceylon would fall within the wider class of non-‘Foreign States’ dealt with in 
Chapter HI, the definition of “Foreign State” itself being a technical one, and there 
being nothing in the express language to warrant an inference that Chapter III was 
of restricted application to Native States alone, in the days prior to the attainment of 
Independence. Per contra, the arguments of Sri T. M. Kasturi could be set forth as 
consisting of the following branches, which ought to be logically distinguished from 
each other. Fitstly, learned counsel contends that Chapter III was, in its intendment, 
purposively enacted to apply to Native States alone. Consequently, the provisions of 
this Chapter cannot be invoked to govern extradition relations between this country 
and Ceylon, which is a Dominion. Chapter IV alone would apply, and since its 
provisions are nullfied by the effect of the dicta in Menon’s case1, the present instance 
would reduce itself to a casus omissus, until there is a new and formal understanding 
„between this country and Ceylon. Next learned counsel urges, upon the strength of 
the same dicta in Menon’s case1, that Chapver II is also rendered nugatory, because 
the very category of “Foreign States” with its ambulatory content (section 2 (c)) de- 
pends upon a classification made, or treaties effected, by a power outside the Republic 
of India ; the argument is that this is in derogation of the sovereignty of this coun- 
try. Since most of the enactmnt is thus rendered invalid, it is argued that the enact- 
ment itself is pot saved by virtue of Article 372 of the Constitution, and is no longer in 
force. Thirdly, learned counsel claims that, in any event since the Ceylon Govern- 
ment admittedly moved for extradition of the petitioner, with reference to the Fugitive 
Offenders Act, 1881, and the provisions of Chapter IV are invalid, the case does not 
survive to be dealt with under Chapter III at all. In other words, this argument 
necessarily involves the contention that Chapters III and IV are different in genus 
or species altogether, and are mutually exclusive. 


We shall first deal with the argument that Chapter III was of restricted scopes 
in intendment, and that it was to apply only to the Native States, as they then were, 
a class not falling either within the group of Dominions or “ Foreign States” as 
defined in the Act. We think it very probable that Chapter III was enacted, having 

_the special case of the Native States also in mind, and, undoubtedly, the very 
Statement of ‘ Objects and Reasons’ (printed at page 1073 of the Criminal Court 
Manual (Central Acts, 6th Edition)) makes reference, inter alia, to this purpose. But 
the statement itself shows, if indeed it is necessary to look into this, when the lan- 
guage is so clear and explicit, that the ambit of the Chapter is much wider. Learned 
counsel (Sri T. M. Kasturi refers to the principle of construction laid down in Max- 
well), to the effect that the intention of the framers of a statute should be borne in 
mind, as a canon of interpretation. But the very passage does not support him in 
the present context, and, since it is of interest and significance, may be cited here : 

“A statute is the will of the Legislature, and the fundamental rule of interpretation, to which all 
others are subordinate, is that a statute is to be expounded ‘ according to the intent of them that made 
it? If the words of the statute are in themselves precise and unambiguous, no more is n 
to expound those words in their natural and endinary sense, the words themselves in such case best 
Page ye the intention of the Legislature.” (Maxwell on the Interpretation of Statutes, roth Edition, 

age 1). 

Again, in Muddiman, “ The Law of Extradition from and to British India” (and Edi- 
tion, 1927), we find a discussion which throws a clear illumination upon the matter. 
With reference to the facts of the Portuguese possessions in India, which call for special 
notice in certain ways, the learned author observes that the Portuguese Treaty Act 
(IV of 1880) having expired, the Act had been repealed, so that these possessions 

would come within the category of non-‘Foreign States’ (Chapter III). 

“ Apparently, therefore, a requisition under section g of the Indian Extradition Act, 1903, is the 
only course now available.” 

The learned Advocate-General conceded, with fairness, that this observation 
by the learned ‘author may not be conclusive by any means. But it certainly supports 
the plain and ex facie interpretation of the language used. Itis urged that, since 
ee eee 
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section 7 refers to a warrant to be issued by a Political Agent, the Native States 
were meant. Wenecd only point out that there are no grounds for the assumption, 
that Political Agents were not also stationed at that time in other States such as 
Nepal, or in French possessions like Pondicherry, etc. Further, section 9 itself bears 
evidence that the ambit of the Chapter is much wider, and that it cannot be so 
restricted in scope. . 

In other words, our interpretation of the scheme of these Chapters points to 
the necessary inference that Chapter II deals with the category of “* Foreign States ” 
technically defined, and Chapter III deals with all other States, constituting a genus. 
Chapter IV is a special procedure applicable to Dominions, which seem entitled 
to the preference of a more expeditious extradition, including the ‘ Backing of 
Warrants.’ Wemay now turn to Menon’s case}, in order to see how far the argument 
is sustainable that the dicta in that case should have the effect of rendering the Indian 
Extradition Act itself nugatory, after the attainment of Indian Independence. 

We may first refer to the Supreme Court decision in Dr. Babu Ram Saksena ve 
The State*, This is instructive on account of the fact that, in spite of the existence 
of an extradition treaty under which the other party had more restricted obligations 
in the matter of rendition of criminals, the Supreme Court held that, because it 
provided for additional offences, the Extradition Act of 1903 did not derogate from 
those provisions. As observed by Patanjali Sastri, J., (page 579) : 

“ This statutory authority to surrender cannot of course theJobligation of the other party 

where an extradition treaty has been entered into, and this is made clear by section 18. But it is equally 
clear that the Act does not derogate from any such treaty when it authorises the Indian Government 
to grant extradition for some additional offences, thereby enlarging, not curtailing, the power of the 
other party to claim surrender of criminals.” 
We would stress this aspect of the matter, in order to emphasise the necessity 
for a liberal and beneficient construction of the provisions of the Indian Extradition 
Act, in the interest of the comity of nations, particularly where, as in a case like this, 
there is full reciprocity from the other State. Ofcourse, the matter would be wholly 
different, if the revision petitioner had not committed any offence or offences prima 
facie, as defined in our Municipal Law, namely, according to the Indian Act and 
its Schedules. But it is not claimed that that is the case. 

When we now come to Menon’s case,1 particular stress is laid by learned counsel 
for the petitioner upon the following two passages in the judgment of M. G. 
Mahajan, C.J. Their Lordships laid down at page 287 :— 

“The situation completely changed when India becam vereign Democratic R ic. After 

the achievement of Trilependence and the nae into pant es new Constitution, Bon eek of 
ap, oa could India be described as a British possession, and it could not be grouped by an Order 
in Council amongst those possessions. Truly speaking, it became a foreign territory so far as other 
British possessions are concerned, and the extradition of ns taking asylum in India, having 
committed offences in British ions, could only be dealt with by an arrangement between 
the Sovereign Democratic Republic of India and the British Government and given effect to by appro- 
priate legislation... Article 972 of the Constitution cannot save this law because the grouping is re- 
pugnant to the conception of a Sovereign Democratic Republic.” 
We note that the decision actually strikes down the provisions of Part II of the 
Fugitive Offenders Act, 1881, and that it is specific authority for the view that the 
Indian Extradition Act, 1903, though adopted under the provisions of Article 
372 of the Constitution, has not kept those provisions alive. But, undoubtedly, 
the effect of the observations of the Supreme Court, even though obiter, must be 
given effect to by the High Courts as far as it lies in their power ; and there can be 
no question that even obiter observations of the Supreme Court are authoritative 
as pronouncements of the law laid down. But we are quite unable to see how these 
observations, even by implication, warrant any inference that the Indian Extra- 
dition Act itself does not survive, because the provisions of Chapter IV of that Act 
are in derogation of Indian Sovereignty. A very similar argument was put forward 
before Rajagopala Ayyangar, J., in Macmillan & Co. v. Little Flower Co.?, and the 
learned Judge pointed out, with reference to Menon’s case}, that : 
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“ Tt'would not be correct to regard that the Fugitive Offenders Act, 1881, had ceased to operate 
for all purposes as far as India is concerned. Menon’s case’ was concerned with the political ties brought 
into being between disperate units of the British Empire by Legislation of the Imperial Parliament. 
......Í am unable to find any basis for the argument that the only laws in force at the date of the 
Consitution and which survived the emergence of India as a Dominion or as a Sovereign Republic 
were those laws which were enacted by the Indian Legislature and that British Parliamentary 
legislation therefore applicable to.India automatically ceased to operate.......If the argument of 
learned counsel Were pushed to its full length, it would follow that as the British Indian Legis- 
latures were themselves the creatures of British Parliament, the laws passed by them would have to 
suffer a similar eclipse.” 

Again, as the learned Advocate-General points out, it is not as if the further 
validity of the Indian Extradition Act implies that the British Parliament still 
retains the initiative, even after the attainment of Indian Independence, to make 
extradition treaties which would bind this country. Had that been the case, the 
argument is certainly tenable that such provisions are in derogation of the 
sovercignty of this country, and, since they have the effect of virtually reducing this 
country to a British possession, in that respect, are invalid. Such an argument 
quite overlooks the true constitutional position after the attainment of Indian 
Independence. As stated in Halsbury (Third Edition), Simonds, Volume 5, 
page 529) 

“From 15th August, 1947, the United Kingdom Government ceased to have responsibility for 
any of the territories in Britisee India, and the suzerainty of the Crown over the States lapsed, and with 
it all treaties, and agreements between the Crown and their Rulers and all functions, rights and 
obligations of the Crown in relation to them.” 


Under section 6, clause (4) of the Indian Independence Act of 1947, Acts of 
Parliament on or after the appointed day (15th August, 1947), were not to extend 
to the Dominions as part of the law of that Dominion “ unless it is extended thereto 
by a law of the Legislature of the Dominion”. With reference to Parliamentary 
enactments prior to 15th August, 1947, those which are classified by this Act as 
part of the law of India, continue in force in India under section 18 (4). But after 
15th August, 1947, Parliament cannot make any laws or exercise any powers which 
would operate as part of the law of India in India, and the rights of this country 
with regard to the making of extradition treaties, or regulating extradition 
procedures, are therefore unfettered and absolute. It, is sufficient to add, that 
‘ Extradition ’ is a subject specifically provided for as the object of Legislation, as 
Item 18 of the seventh Schedule, List I, in the Constitution of India. We would 
also refer to section 18 of the Indian Extradition Act itself, cited earlier. 


With regard to the effect of a pronouncement that certain provisions of this 
Act, such as those relating to Part II of the Fugitive Offenders Act, 1881, 
enacted as Chapter IV, were rendered nugatory as in derogation of the sovereigns, 
status of India, upon the rest of the Act, or the Act considered as a whole, reference 
might be made to the decision of this Court in A. R. V. Achar v. State of Madras. 
' Applying the test laid down in this decision, there can be no doubt that the pro- 
visions of Chapter III, with which we are now concerned, are perfectly valid and 
can stand by themselves, even if certain provisions in Chapter IV are to be con- 
sidered as struck down. Again, we are unable to see how any other construction 
is possible, since that would really involve the assumption of a total vacuum in the 
law relating to Extradition and Extradition procedures governing this country, 
and all other countries in relation to this country, of the comity of nations ; for the 
argument would equally strike down not merely the Act itself but all previous trea- 
ties and international agreements. We have hence no hesitation in concluding 
that the Indian Extradition Act, and Chapter III thereof, do survive, and are part 
of the law of this country, as saved by the effect of Article 372 of the Indian Consti- 
tution. We must further hold that, in the present case, since the procedure, 
relevant to the Fugitive Offenders Act of 1881 does not apply, the case must fall 
within the wider ambit of Chapter III itself, and be governed by the provisions of 
te tt A pe 


er. (1955) r S.C.R. 280 : (1954) S.C.J. 621 : a. (1954) « M.LJ. 102: LLR. (1954) 
. Gaye REL. 197 (S.C.). Mad. go8. ‘ 


448 8. oS CTE MADRAS LAW- JOURNAL REPORTS: <30 2- [1960 
settion 7 or: 9. of-the’Cpapter, as the case may be, “The rendition of the revision. 
pétitioner to ‘thé Ceylon Government, under Chapter III, after compliance with the 
necessary, procedure and formalities, would therefore, be perfectly, Proper, and i in. 
accordance with the „law. anki t ‘ 


ta We. accept: tthe- argandi of the Eia Aiae entra upor the wehematic 
analysis ‘of che: ‘Indian Extradition Act, that Chapter III ‘constitutes the genus of 
non-Foreign States ” of which the ‘ Dominions ” (Chapter TV) form a species. Nor 
have we the slightest warrant for the assumption that Chapters. lig and IV are 
mittially’ exclusive’ categories.. DRE ot fe aan ae 

-| -The final‘argunient of learned PERN for the detitiones that such easton 
coùstititès, an infringement of the fundamental rights guaranteed ‘under Article 
19 O and'(d) ‘of theCoristitution, appears to bé based upon a misconception-of those 
rights. “As was'held in“. K. Gopalan’ scasel, itself by the Supreme Court, the im- 
prisonment of 4 criminal, or of a person who is arrested and detained according to 
law ‘for an alleged ‘crime, does not offend any fundamental ‘right. To hold’ other- 
wise, would result-in a virtual- paralysis of the administration of criminal justice. 
Since ‘ Extradition.” is a specific subject for the exercise of legislative competence 
under the Constitution, . it follows that the rendition of offenders. for extraditable 
offences cannot‘be in derogation of the fundamental rights of: freedom of movement 
oF residence, ‘and’ that this réstriction“is “ in the interests of the “general public”, 
(Section 19 (5)). This is not a case of externment, like Dr. Khare v. State of ‘Delhi? 
but a case‘of rendition. for trial to another country, in accordance? with International 
ae and the’ Mitiepal Law of this country. We overrule this contention accord- 
ingl ye" a x 


‚In the Sale we, would answer the aee by. the conclusion that, in the cir- 
cumstances under which the reference, was made, extradition is. legally permissible 
under the provisions of section 7 or,section, 9 of the Chapter III of the Act, though 
the, provisions of the Fugitive Offenders Act,. 1881, invoked ‘by. the Tee Govern 
ment, are. no donger - in. force in. this country.. 


Len) 


we “desire to acknowledge our. indebtedness to’ the ‘learned aE Geal 
and ‘the learned counsel for the Revision-Pecitioner (Sri T. M. Kasturi) for the great 
care ‘and „pains, taken tọ elucidate the problems of mterpretation arising from this: 
reference. 


After the Full: Bench answered the ‘reference, the petition came on for disposal 
before Somasundaram,. Ff. “The Court made the following ` 


‘ Orpzr The’ “question that was referred to the Full Bench has been answered. 
against the petitioner.’ There is no. other’ ground for interference. The Fepuen 
is ‘distitiésed. 


4 E xaf an n 


- VS ese Ee a K K hi ea ' : Petition dismissed 
r i NIN THE. HIGH, COURT. OF JUDIGATURE AT MADRAS.. 


a | | PRESENT ` MR. _Josrice AWANTANARAYANAN. 


OF AS oe 4 


Periaswamy Gounder tag tu Y DE G Tiet p yi tee Petitioner.* ' 
an " Madras Prohibition, Act X of 1987)» s Section 4 (x) Oe of consuming prohibited alcohol—Proof™ 
onus.” 
"Where . the signs found On ‘the edical evidence ) breath smelling of alcohol, congestion 
of the 4 eyes, ‘dilation and sluggish aol ‘to of pupils were (0) speech and gait ‘were b conges the- 
prosecutiin ¢ cannot be. ‘auto b to Dave dia ae onus" ee oe that the accused had consumed. ` 


e` ? 








E. | (1956) sa 174 + (1950) 2 M.LJ- 42. 2 (1950) 8,0. 828 ; (1950) S.G.R. 519. 
SCL RIG. o. 19 o£ r959. Dats “7 roth August, 1 
(CAR. No. 19 of 1959+) to eS (28th Sravana, 1881, aes 
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prohibited alcohol. _ Those symptoms could very easily have been: oer by consumption of medi- 
cinal preparations which the accused alleged he had consumed. 


Petition under sections 435 and 439.of the Code.of Criminal Procedure, 1898, 
praying the High Court to revise the Order of. the Court of the District, Magistrate 
(J), . Tiruchirapalli, dated 26th ‘Deceniber, 1958, in Crirninal A: ppeal No. Bir of 
1958 (C.C. Ne. 1 536 of 1958, Court of the Sub-Magistrate, qayakeudan): 


K. Narayanaswami Mudaliar, for Petitioner. 
‘The Pubic Prosecutor, &: S. “Kailasam), on behalf of the State., 


` The Court made the . following 


OrpErR.—The revision petitioner has been convicted under section 4 (1) (f} 
‘of the Madras Prohibition Act, and: sentenced to payment of-a fine.- The facts are 
almost identical with those in the case decided by Somasundaram, J., recently 
(rl. R.P. No.-1022 of 1958)1, and that is Clear authority for the-view that, where 
the appearances referred to in thé decision-are alone present, without further de- 
finite symptoms, no presumption arises that the offendet'had consumed prohibited 
alcohol. In such circumstances, it is duty of the prosecution to: prove that prohi- 
bited alcohol had been’ consumed, and this proposition has been enunciated upon 
the authority of the Supreme Court decision in B. K. ‘Pesikaka'v. State of Bombay®, 
and following the decision of the Madras High Court in Palani Goundan v. The State, 
In the present matter, the signs found, according to the medical witness (P.W. 2) 
‘were purely these : the breath smelling of alcohol, congestion of the eyes, and 
dilation and sluggish reaction 'to light of the pupils. The speech and gait were 
normal, and this is a very significant circumstance. The defence was that the re- 
vision petitioner had consumed’ some indigenous medicine containing alcohol, pres- 
cribed for him by a homoeopathic practitioner. The symptoms noticed in the pre- 
“sent case could very easily have been caused by the consumption of such a drug,. 
and the absence’of more definite symptoms is ‘at least, aii indication that prohibited 
alcohol was not consumed. ne 


In any event, the prosecution totally failed to discharge its burden of proof that 

“the evidence was sufficient to warrant an inference that prohibited alcohol had been 

consumed. I, therefore, allow the revision and set aside the’: conviction and 
sentence upon the petitioner. The ane; if pan, will be- refunded. 


KS. 0! — Revision allowed- 


IN TBR HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SOMASUNDARAM. 


-Rathinam : : "a .» Petitioner*, 
‘Madras Prohibition Act (X of 1 37), sections 4, and 41-A—Offence of consimiing ohibited alcohol—Hour 
established—Evidence of doctor not au under section 4.1-A—If tnadmis. á 


Section 41-A of the Madras Prohibition Act is intended to compel persons taken to a doctor to: 

submit for examination and any resistance to such examination entails the penalties provided for in 

that regard. The police should take the person suspected of an offence under the Prohibition Act 

to a doctor’authorised under section 41-A of the Act. But the evidence of a doctor, not authorised 

under section 41-A of the Act, but who examined the accused does not become inadmissible merely 
because he is not authorised under section 41-A of the Act. 


In a prosecution under section 4 1) of the A it is the duty of the prosecution to prove that the 
smell detected was that of a liquor that came within the category of prohibited alcohols as smell, dila~ 
ating pupil, etc., canbe explained on the’ basis of taking alcohol of the exempted category as well. 
Petition under sections 43 5 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the District Magistrate (J), Tiruchi- 





ye 


` Since’ reported as ` Rathinam, In re (1960): fase : (1955) re W.R, (S.C) 32. ° 


2 2 MLJ 44 ' 3- (1956) 2 M.L.J. 273. 
2. (1935) ‘S.Q.J. 73 : (1955) 1 MLJ. (S.C) 
«*CrLR.C.-No. 1022 of 1958. x gist July, 1959- 
(ARP. No. 979 of 1958.) ira i "(üi Sravan, 1 mag, 
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rapalli, dated 12th November,.'1958, in 1 GA. No.. 421 of 1958 (C.C. No. 2080 of 
1958, Sub-Magistrate, Musiri). 


K. Narayanaswami Mudaliar, for . Petitioner. : 
The Public Prosécutor (P. S: Kailasam), or behalf, of the State. 


The Court. made the following ' y 


Orper.—The petitioner was convicted under section 4 (1) (J) of the Madras 
Prohibition Act for consuming liquor. The evidence of the doctor, who examined 
the petitioner, is that the pupils of the accused were dilated reacting to light sluggishly 
and that there was smell of arrack in the breath. On this evidence he was. con- 
victed. It is contended before me that the doctor was not authorised under sec- 
tion 41-A, and therefore his evidence should not be acted upon. It is, conceded 
that the doctor was not authorised under section 41-A. But the fact he is -not 
authorised does not mean that the-evidence he gave-is inadmissible. Section 41-A 
of the Madras Prohibition Act is intended to compel persons to be taken to a doctor 
and any resistance of submission to an examinetion entitles the persons to certain 
penalties according to the provisions of the section. Although under section 41-A 
the police shall take him to a doctor, who is authorised, still the evidence given by 
the doctor, who is not authorised, does not become inadmissible. . There is, there- 
fore, no force .in the contention. : 


There is another point in the case which though not raised deserves considera- 
tion, That is the prosecution has not established that the symptoms exhibited by 
the accused are symptomis,. which must necessarily arise from the consuming of 
prohibited alcohol. The Supremé Court in Behram Khurshed peek v. State of 
Bombay, lias pointed out as follows :— 

“The bare circumstance that a citizen adud of an offence anier section 66 (b) is smelling of 


alcohol is compatible both with his innocence as well as his guilt. That being so, it is the du of the 
prosecution to prove that the alcohol of which he was smelling was such that it came within the cate- 


. gory of prohibited: alcohols and the onus is not ae or shifted by merely proving a smell of 


alcohol”. 


Tn tapre the decision of the CERNA Court our Court has held in Palani 
Goundan, In re’, that even if the smell, redness of the eyés and dryness of tongue which 
were found in'a particular ‘case, might be explained as due to the accused taking 
the mixture and tonic, the other two ‘symptoms of incoherent speech and staggering 
gait had not been explained. Thus the smell and the dilation of pupil might be 
explained on the basis of taking-alcohol of the exempted. category... The prosecution 
has not, therefore in my opinion, established the guilt of this accused for having 
consumed prohibited alcohol. Though this’ point was not raised, still it is open to 
me to go into this question and consider whether the guilt has been established 
beyond all reasonable doubt. -The guilt has not been so established. ae convic- 
tion and sentence are set aside and the accused is acquitted. 


. R.M. 4 po JA aer -> "Revision allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. lee RAMASWAML 


~Athipalayan and others `` : .. Accused*, 
Criminal Procedure Code (V of 1 al sections 366 and 987M of delivering j -Conviction and 
sentence noted in the docket sheet only—Ni b judgment written at all—. e is illegal—Conviction and 


sentence must be set aside. 


Sections 366 and 367 of the Gode of Criminal Procedure require that the jw ts must be 
pronounced in open Court, signed and dated: Where the Magistrate had merely noted in the 


(1955) 1 MLL.J. (S.C. : (1955) An.W.R. 2. (1956) 2 M.L.J. 273. 
(S.C) 32° (1955) S. Js (8G G). = 
*CrLR.C. Nos. 1414 to 1417 of 1959. ebruary, O. 
. (Case os. 33 to 36 of 1959.) (20th agha. 1881, Saka.) 


IIJ ATHIPALAYAN, In re (Ramaswami, 7.). 45! 


docket sheet the convictign and sentence and no judgment had been written at all, this would be an 
illegality rendering the conviction and sentence liable to be set aside. 

Cases referred for the Orders of the High Court under sections 435 and 438 
of the Criminal Procedure Code, by the District Magistrate (J), Salem, in his letters 
G.R.P. Nos. 34, 37, 35 and 36 of 1959, dated grd December, 1959. 


M. Narayanamurthy and the Public Prosecutor (P. S. Kailasam), on behalf of 
the State. 


The Court made the following 


Orver.—This batch of revision cases raises a point of considerable importance 
in the day-to-day administration of justice. It relates to announcing sentence 
before judgment which is the final decision of the Court intimated to the parties 
and-the world at large by formal pronouncement of delivery in open Court by the 
trial Judge and signing and dating it simultaneously and thereby terminating the 
criminal proceedings finally (Halsbury 2nd Edition, Vol. 9), pages 260-264: Emperor 
v. Maheswara Kondayyat, Madho Singh v. Emperor®, Kuppuswamt Rao v. The King’, 
Hort Ram Singh v. Emperor’, Surya Rao v. Sathiraju®, Surendra v. State of Uttar Pradesh®, 
Basanta Kumar Pal v. Kamini Mohan Pal’. 


One Sri K. Ramanujam, the Sub-Magistrate of Rasipuram, has convicted the 
accused in C.G, Nos. 2101, 2113, 2236 and 2257 of 1959 under section 4. (1) (J) of the 
Madras Prohibition Act. In all these cases the accused has been sentenced to undergo 
rigorous imprisonment for two months and to pay a fine of Rs. 5. It has been proved 
beyond doubt and the Magistrate himself admits it, that in none of these cases he 
wrote judgments and pronounced them and signed and dated them in open Court 
as required by sections 366 and 367 of the Code of Criminal Procedure. We are 
not concerned with the ad misericordiam explanation and that is a matter for the 
Administrative Department of the High Court to settle. We are only concerned 
with this reference made by the District Magistrate that during his surprise inspection 
of the Rasipuram Court he found that judgments had not been written at all and 
that the Magistrate had merely noted in the docket sheet the conviction and sen- 
tence. Therefore, the District Magistrate has made this reference requesting the 
High Court to set aside the convictions and sentences. 


The learned Public Prosecutor brings to my notice the following decisions on 
this point : Bandanu Atchayya v. Empsror®, where a judgment in a criminal trial was 
written and delivered some days after the prisoners were convicted and sentenced ; 
and it was held that this was a violation of sections 366 and 367 of the Code of Cri- 
minal Procedure and was more than an irregularity ; because it was a defect which 
vitiated the convictions and sentences. Queen Empress v. Hargobind Singh®, approved 
and Fhari Lal v. King Emperor!?, where the essential parts of the judgment, that is, 
the statement of points for determination and the reasons for the decision, were not 
prepared until three weeks after the pronouncement of the judgment in open Court, 
and it was held that the defect vitiated the conviction and sentence. Queen Empress 
v. Hargobind Singh®, and Bandanu Atchayya v. King Emperor’, Passing sentence before 
recording a Judgment is dated and signed is illegal: Gulla v. Emperor+1, Queen 
Empress v. Kamthia Girdhariat*. A judgment before delivery is a mere opinion ; 
it becomes a Judgment only if pronounced and signed and dated: Nundeeput 
Mahta v. Alexander Shaw18, Ramdhur, In re14, Surendra v. State of Uttar Pradesh®, and 
Savarimuthu v. Muthu Pillai1®,’ Delivery must be in open Court. It must be by 


i. a gi Mad. 543. rA ALR. 1 57 Tripura 55. 
2. 1940 41 Cr.L.J. 725. . (1903) LL.R. 27 237. 
3- ALR. 1949 F.G. r. 9- =e LLR. 14 All. 242. 
LLR. 8 Pat. go4. > 


4 ALR. 1939 F.C. 43 : (1938-39) F.L.J. 15g: 10. (1929 
(1939) 2 M.L.J. Supp.) 2g. : RR I Lah. 100. 
5. (1948) 1 M.LJ. 996: LL.R. (1948) Mad. 12. (1899) x Bom. L.R. 160. 
I Mad. 510. 


103 TAT 3 1870) 13 W.R. 
» (1954) S.C.J. 12 : (1954) 1 M.L.J. (S.G.) 50 : 14. 


209. 
1919) 14 Ta 
A.LR. 1954 S.C. 194 : (1954) S.C.R. 330. 15. (1916) 82 M.L.J. 81 : 40 Mad. 188. 
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the Judge and cannot be delegated. Itis not a mere formality: Damu Senipati ve 
Sridhar Ratwar*, Rambit v. Emperor’, Tilak Chandra Sarkar v. Baisagomoff®. 


It is unnecessary to further buttress by citations the elementary point of the 
glorious Anglo-Saxon Criminal Jurisprudence. that we, administer that firstly no- 
one can be tried'or sentenced in absentia (except in petty cases ‘and when represe- 
ted by'a pléader) secondly, the judgment must be pronounced in open ! Court, signed 
and dated ; and thereby that if these formasities are not strictly complied with, the 
conviction and sentence cannot be sustained and they, become illegad and there is 
no question of any irregularity being cured because it is almost impossible that no 
prejudice thereby will be caused to the accused. This irregularity will amount 
to an illegality vitiating the conviction and-sentence because,’ as I have just stated. 
itis ‘one of the glorious principles of our-criminal jurisprudence that we do not try 
or sentence people in absentia and we do not also:convict and sentence people with- 
out judgments being pronounced in open Court and signed and dated then and there, 
It may be different in the continental system of criminal jurisprudence 


Therefore, the .references by, the learned Districc Magistrate of Salem are ac- 
cepted and the convictions and sentences in these cases are set aside. I do not order: 
a re-trial in the context of these cases: This atrocious behaviour on the part of the 
Sub-Magistrate which plainly unfits him for the discharge of his duties will neterely: 
be adequately dealt with on the Administrative Side ‚of this Court. 


VS. ` Ce . Reference accepted.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, (Appellate Jurisdiction). ` 


' Present :—MR. P. V. RAJAINAR, Chief Justice ap Mr. Josnics BASHEER 
AHMED SAYEED. 


Joseph Sam pM l $ Er .. Appellant* 
a ; 
Caltex (India) Ltd. 202, Mount Road, Madras and another oie Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 41 and 51—Scope of. 


Section 51 of the Madras Shops and Establishments ‘Act, 1947, does not have the effect of inter- 
with the functions and j iction of the civil Courts and judicial or quasi-judicial Tribunals tó- 
decide whether in the particular circumstances of a case the Act was applicable or not. Itis only a 
miscellaneous provision intended to decide certain questions as far as the department is concerned, 
Hence an Additional Commissioner for Workmen’s Compensation has jurisdiction to decide in an 
appeal before him the question whether the Act was applicable to the person concerned or not, viz., 
whether or not he was in the position of management. 


-Appeal .under ‘Clause 15 of the Letters., Patent against the Order of 
Mr. Justice Rajagopala Ayyangar, dated 21st February, 1957 and made in 
the exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
No. 524 of 1956 presented under. Article 226 of the Constitution of India -to issue 
a writ of certiorari calling for the records in M.S.E. Case No. 719 of 1954, on the 
file of the’ Additional Commissioner: for Workmen’s Compensation, Madras and 
quash the order therein. 


S. Mohan Kimaramangalam for M. K. Nambiyar and K, K. Venugopal, for 
` Appellant. i 

The ee E (V. K. Tiriianktiehi, instructed by Messrs. King 
and Partridge and the , Additional Royernnent Pleader . wes M. Ismail) for 
Respondents 1 and 2.» na e 


ys 





xr. (189g) LL.R. 21'Cal. rar. * . a8 LLR. 2 Cal.’ 

2. x R 1923 Rang. 44- A . oe o DRS 

+W.A. No. 90 of 1957." - e tat 3 ` . yth January, 195o- 
Pa G . = avon. , (17th Paus, rab, Saba) 


IJ] JOSEPH SAM v. CALTEX, (INDIA) LTD. (Rajamannar, C.7.). 453 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an appeal from the Judgment of Rajagopala 
Ayyangar, J., dismissing the petition filed by the appellant under Article 226 of the 
Constitution of India for the issue of a writ of certiorari, quashing the order passed 
by the Additional Commissioner for Workmen’s Compensation, Madras, on 1st 
November, 1985. The appellant was a Depot Operator in the employment of 
Messrs. Caltex (India) Ltd. On 1st December, 1954, he was dismissed from the 
service of thesCompany after an enquiry by an Officer of the Company deputed 
for the purpose. Against this order of dismissal, the appellant filed an appeal under 
section 41 (2) of the Madras Shops and Establishments Act, which was disposed of 
by the Additional Commissioner for Workmen’s Compensation by the order re- 
ferred to above. Before the Additional Commissioner, a preliminary point was 
raised on behalf of the Management that the appellant was not a person, to whom 
the provisions of the Act applied, because, he fell within the category described in 
clause (a) of section 4 (1) of the Act, namely, ‘‘ persons employed in any establish- 
ment in a position of management”. This plea was accepted by the Additional 
Commissioner. He found, on an examination of the evidence adduced by the 
parties, that the appellant was employed in a position of management. On this 
finding, the Additional Commissioner had no other alternative but to dismiss the 
appeal preferred by the appellant before us. It is to quash this order that the 
Writ Petition, out of which this appeal arises, was filed. 


Neither before the learned Judge, Rajagopala Ayyangar, J., nor before us, 
the finding of the Additional Commissioner that the appellant was employed in 
a position of management was challenged. The only ground on which the order 
of the Additional Commissioner was sought to be quashed was that he had no juris- 
diction to determine the issue, because, under section 51 of the Act, the question 
could be decided only by the Commissioner of Labour. The learned Judge held’ 
that the ground was not sustainable, and that the jurisdiction of the Additional Com- 
missioner to determine the status of the appellant, that is, whether he fell within 
section 4 (1) (a) of the Act, was not ousted by section 51 of the Act. Hence this 


appeal 


The only question which falls for decision in this case turns on the interpretation 
of section 51 of the Act, which runs as follows :— 


“ If any question arises whether all or any of the provisions of this Act apply to an establishment 
or to a person employed therein or whether section 50 applies to any case or not, it shall be decided 
by the Commissioner of Labour and his decision therein shall be and shall not be liable to be 
questioned in any Court of law”. 


It was contended by learned counsel for the appellant that if a question arises 
as to whether all or any of the provisions of the Act applied to an establishment or 
to a person employed therein, before any Tribunal or Court, such a question can 
be decided only by the Commissioner of Labour, because he was the only person 
or Tribunal who was competent to determine the question. Learned counsel had 
perforce to follow this argument to its logical result that the moment such a question 
was raised, there should be a suspension of further proceedings before any other 
‘Tribunal, or Court, and the question should be referred for decision to the Gom- 
missioner of Labour. Apart from the language of the section itself, which we shall 
deal with later on, the appellant’s learned counsel relied on two decisions, namely, 
Pasmore v. Oswald Twistle Urban Council, and Parry & Co. v. Commissioner, Employees’ 
Association*, In the former case, the House of Lords applied the well-established 
principle of law, which was thus enunciated by Lord Tenterden in 1831 :— 


~~‘ Where an Act creates an obligatjon and enforces the performance in a specified manner, we | 


take it to be a general rule that performance cannot be enfo in any other manner.” 





1. LR. (1898) A.C. 387. 519 : 1952 S.J. 275. 
a. (1952) 1 MLL.J. (ec) 81g: 1952 SGR. «2 
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The actual decision in the case was that the duty of a local authority under 
the Public Health Act, 1875, to make such sewers as may by necessary for effectually 
draining their district for the purpose of that Act, cannot be enforced by an action 
for mandamus brought by a private person, but the only remedy for neglect of 
the duty was that given by section 299 of the Act, a complaint to the Local Govern- 
ment Board. There is no scope for the application of this principle toethe case before 
us. The question before us is whether the particular Tribunal whose order is sought 
to be quashed had or had not the jurisdiction to decide whether an employee fell 
within or outside the provisions of the Shops and Establishments Aĉt. 


The other decision relied on is that of the Supreme Court in Parry & Co. v. 
Commissioner, Employees’ Association!. Learned counsel for the appellant conceded that 
the decision in that case as such has no bearing on the present case; but he relied on 
the following observation of Mukherjea, J., who delivered the Judgment of the 
Court :— 


* Under section 51 of the Madras Shops and Establishments Act, the Labour Commissioner is the 
only proper and competent authority to-determine the questions referred to it in that section ; and 
there is an express provision in it that the decision of the Labour Commissioner shall be final and not 
liable to be challenged in any Court of law ”. 

This observation should be understood in the context and not divorced from 
it. All that the learned Judges decided in that case is clear from the following 
further observations of the learned Judge :— 


“Jt was the respondent who took the matter before, the Labour Commissioner in the presen 
case and invited his decision upon the beet raised in the petition. The Commissioner was cer- 
tainly bound to decide the questions and he did decide them. At the worst, he may have come to an 
erroneous conclusion, but the conclusion is in respect of a matter which lies entirely within the juris- 
diction of the Labour Commissioner to decide and it does not relate to anything collateral, an erroneous 
decision upon which might affect his jurisdiction. The records of the case do not disclose any error 
apparent ‘on the face of the proceeding or any irregularity in the procedure adopted by the Labour 
Corimuasie mer which goes contrary to the principles of natural justice. Thus, there was absolutely 
no ground here which would justify a superior Court in issuing a writ of certiorari for removal of an 
orda or proceeding of an inferior tribunal vested with powers to exercise judicial or quasi-judicial 

ctions.”” 

In the case before the Supreme Court, there was no matter pending enquiry 
before any judicial or quasi-judicial tribunal or Court. There was a petition 
directly filed before the Commissioner of Labour to decide certain questions, which 
related to the rights and privileges of the employees of the Company who filed the 
petition. This decision is therefore no authority in support of the extreme con- 
tention on behalf of the appellant that, whenever and wherever a question is raised 
as to the applicability of the Act or any of the provisions to any employee or 
establishment such question should bu forthwith referred to the Commissioner 
of Labour for his decision. 


There is, on the other hand, a direct decision on the point by a learned Judge 
of this Court, Ramaswami, J., in In re Sankaranarayana*. That case arose out of a 
prosecution under the Madras Shops and Establishments Act for contravention of 
certain provisions of the Act and the Rules made thereunder. The Additional 
First Class Magistrate, Kollegal, found the accused guilty who thereupon filed a 
criminal revision case in this Gourt. One of the points urged was that the Act did 
not apply to the petitioner who was managing an out-agency of a railway and that 
it was only the Commissioner of Labour who could decide the question whether 
the Act applied or not under section 51 of the Act and the Magistrate was not com- 
petent to decide that question. Ramaswami, J., overruled this contention. He 
explained the scope of the application of section 51 of the Act thus :— 

“ Sectidn 51 of the Act is a miscellaneous departmental provision which states that when there. 
is a dispute about the application of one or more ofthe provisions of the Act to a particular establish- 
e ment or particular indivi ual, the authority who will have to decide that matter will be Labour Com- 
missioner and that his decision thereon shall be final. It only means that the decision is final in so 
far as appeals in the department are concerned and not that it takes away the powers of the Court to 

1. (1952) 1 M.LJ. (S.C) 81g: 1952 S.G.R. 2. (1952) 2 M.LJ. 857. ` 
519 : 1952 8.GJ. 275. . 
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decide whether in the particular circumstances of the case the Madras Shops and Establishments Act 
applied or not. Iam unable to accept the contention that the decision of the Commissioner of Labour 
is a prerequisite for a Magistrate to find out whether the offence for which the accused has been 

before him has been committed by him or not. This miscellaneous provision in section 51 of the Act 
is merely for the removal of difficulties in deciding certain questions in so far as the department is 
concerned and would not stand in the way of the Magistrate at all.” 

With respect td the learned Judge, we are in entire agreement with his reasoning and 
conclusion, 


Coming t the language of the section itself, it is true that, prima facie, it is very 
wide. But there are certain singular omissions which are not without significance. 
Though the section opens with the words “ If any question arises °”, tbese words 
are not followed up by words like “‘ before any Court or Tribunal”. There is 
nothing in the sectiou which makes it imperative on a Court or a Tribunal, before 
which a question as to the applicability of the Act is raised, to stay further procee~- 
dings before it and to refer the question to the Commissioner of Labour for his 
decision. In recent agrarian legislation, there are provisions which make such a 
course imperative. But, in section 51, there is no provision for a compulsory re- 
ference. This construction of section 51 does not make it purposeless. There are 
several provisions in the Act dealing with different subjects like the hours of work, 
holidays, leave, health and safety of the employees, and wages. There may be 
occasions when a Management,—or, it may be the employee—consider it necessary 
to obtain an authoritative ruling on the application of such provisions. But then there 
is no provision for such questions being decided by any other tribunal. The juris- 
diction of the Commissioner of Labour could, in such matters, be invoked. We 
are clearly of opinion that seccion 51 does not have the effect of interfering with the 
functions and jurisdiction of the civil Courts including this Court and judicial and 
quasi-judicial tribunals. We agree with the learned Judge that the oraer of the 
Additionz] Commissioner for Workmen’s Compensation was not without juris- 
diction. The appellant is, therefore, no. entitled to have the order quashed. 


There is one other ground, on which we think the appellant is not entitled to 
any relief from this Court under Article 226 of the Constitution. Admittedly, this 
objection was not taken before. the Additional Commissioner for Workmen’s Com-, 
pensation. If he had taken it, the Additional Commissioner might well have re- 
ferred the matter to the Commissioner of Labour, assuming that this is the proper 
course. Instead, the appellant invited the Additional Commissioner to go into 
the question raised and was prepared to take his decision. Now that the decision 
has gone against him, he cannot be heard to say that the Additional Commissioner 
acted without jurisdiction, 


In the result, the appeal fails and is dismissed. There will be no order as to 
costs. : ' 
R.M. i —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIozE RAMASWAMI. 
Nallakaruppan Chettiar .. Petitioner* 


s J. . 
Subbiah Thevar .. Respondent. 

Catile Trespass Act (I of 1871), section 10—Scope of—‘Cultivator or occupier’ —Meaning of. 

Section 10 of the Cattle Trespass Act contemplates certain sets of persons who alone are authorised 
to seize cattle ing under certain circumstances. One of them is the cultivatot or occupier 
of the land on which the cattle trespasses. The term ‘ cultivator’ includes not only the person -who 
actually toils.on the land on his own account but also the owner of the land who gets it cultivated 


through his farm servant or hired labour. The workable test in the interpretation of the terms ‘ culti-” 
vator’ or ‘ occupier’ appears to be whether or not the person who claims to have legally seized the 
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Cttlé or caused them to ‘be seized ‘can maintain that he has suffered any loss or damage as the very’ 
peer of the Act is based on the concept of- damage caused by the trespassing cattle and consequent 
to cultivators. 


- Petition andes sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order' of the Court of the’District Magistrate 
(J), Tiruchirapalli; dated 28th February, 1959 and made in C.A; No. 76 of 1959 
(G.C. No. 37 of 1959, S.M., Tirumayam), i 

R. Santana, for Petitioner. aces 
M. aS. Sethu, for Respondent.. e = 3 a s 
M. Narayanamurtht, for the Public Prosecutor’ (p. S. Tean, for the State. 


The ‘Court made the following ` vow 


Orver.—This is a revision preferred against. the conviction’ ‘and sentence. by 
the learned Sub-Magistrate of Tirumayam in C.C. No. 37 of 1959, confirmed by 
-the learned District Magistrate, of Tiruchirapalli, in C.A. No, 76 of 1959. 


` The short facts are. On ' 25th October," 1958, ‘at 10 A. m. a bull and cow be- 
longing to the accused were grazing on the fields belonging to the complainant’s 
-master Sethu Raman Chettiar of 'Pasumddam.' P. W. 4'caught them and was 
taking them to the pound. While he was going near the VachakaSalai the accused 
who is the owner of thé cattle asked him not to’take them-to the pound: But P.W. 4 
persisted and stated that they had damaged his master’s crops and if the accused: 
wanted the cattle to be not taken, to the pound he should ‘approach his master. © The 
-accused became irritated and beat P.W. 4 With his chappalsand rescued the cattle 
forcibly from the hold of P. W. 4: Thereupon P. W. 4 informed his master ang. a 
‘complaint was filed 


The case for the accused was one of total denial of the commission of the offence 
zand that he had been falsely impleaded, on ‘account of enmity. : 


Both the Courts: ‘below found the accused guilty: ander both the charges, nants 
ade the Cattle Trespass Act, and also for beating. P. W.-4 with. chappals . and 
.awarded: a fine of Rs. 250-under section 24 of the Cattle Trespass Act and Rs: 2 209 
under section 355 Indian Penal Gode,’ wu appropriate, default sentences. 


I am bound by the concurrent findings of fact based. on: relevait. an d adequate 
‚evidence. f paai 


- The interesting point of-law taken by the learned advocate Mr. R. Saritanam 
is whether this P. W. 4 can be considered to be a cultivator or occupier within ‘the 
meaning of section r0 of the Cattle Trespass.Act. (For an up-to-date discussion of 
section 10, see Cattle, Trespass, Act (Wadhwa & Co.), (1958) Ch. 3, page 3 and 
following and thé-A:1.R. Manual: one and a ra and’ Edition-(1960), Vol. I, 

pages 863 and 864. - 


Section -ro'contemplates certain sets of persons as those who alone'are authorised 
to seize cattle under certain circumstances, The first of them is the cultivator of 
the land. Though, there is apparently no difficulty in the term “cultivator”, in 
actual application it may raise some questions of importance. Obviously the term 
includes not only the person who actually toils‘on the land on his :own- account 
“but also the owner of the land who gets it cultivated through his farm: servant or 
daily | labourer: In other words, though ‘the meaning of the ‘word “ cultivator ” 
in the section is covered by’ little authority, the only workable test in the interpreta- 
“tation of the word appears to be whether or not the person, who claims to have legally 
seized. the cattle or caused them to be seized, by-virtue of. his. position as.a cultivator 
can maintain that he has directly or indirectly suffered the loss caused -by the 
‘damage. In fact, the very scheme of the Act seems to be based on the concept “of 
«damage caused by the trespassing cattle and consequent’loss to cultivators. ` 
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The occupier of any land'is one of the persons entitled to seize .càttle or cause 
them to be seized. The use of the expression “ cultivator or occupier’ indicates 
that the occupier of any land is not necessarily a cultivator. -Land other than culti- 
‘vable land seems, therefore, to have been contemplated. This is further streng- 
-thened by the use of the expression “‘ crop or produce ™. Grass standing on lan 
is valuable’ pr&duce of land for conserving which expenses may be incurred. A 
person who is in occupation of grazing land is its occupier within the meaning of 
this section, and he is entitled te seize cattle trespassing on such land and doing 
-damage thereon. (For an exhaustive citation of the relevant,cases see the most 
welcome Second 1960 edition of the A.I.R. Manual, Vol. I, referring to Bikram, 
Mahton v. Emperor!, Budho v. Emperor®, Saudagar, In re*, Manick Chandra Roy v. 
Ismail Kalu’, d 


Therefore, we have first of all to determine the status of P.W. 4 and fortunately 
for us it was elicited in the cross-examination of P. W. 4 that he is the pannayal of 
Sethu Raman Chettiar, and is also engaged in watching his fields. Therefore he 
may legitimately be described as the servant or watchman of the owner of this land. 


There are three decided cases which throw light on this matter, namely, that 
such a person can also be considered to be a person inculded in the set of persons 
Authorised to seize‘cattle under the section. $ 


Seizure of cattle by watchman or servant under general instructions from the 
cultivator or occupier is legal. Ifthe watchman or servant seizes cattle under such 
instructions, the cultivator or occupier causes them to be seized within the meaning 
of the section: In re Subbaraya Pillat5, Under section to of the Act, a watchman 
‘watching crops on land on behalf of a cultivator or occupier is entitled to seize the 
cattle trespassing on the land under his charge when he is given general instructions 
to seize them while so trespassing: K. Dusadh v. Sarati Dusadh*®, A private forest 
in a Zamindari was treated as a reserve forest for certain purposes by the applica- 
tion of section 26 and section 32 of the Madras Forest Act. When the Forest Range 
Officer belonging to the Zamin and his watchers were driving cattle found grazing 
in the forest the accused rescued the cattle. It was held that the Zamindar was the 
occupier of the forest within section 10 and the persons appointed by the Zamindar 
to be in charge of the forest were entitled to seize the cattle, and, therefore, the 
accused were guilty under section 24. Where cattle are found grazing on land in 
the occupation of its owner or occupier, it is not necessary that the owner or occupier 
himself must physically seize and take the cattle to the pound: (Sathirnalan v. Rex’.) 


The net result of this analysis is that the accused has been rightly convicted un 
der section 24 of tne Cattle Trespass Act. As for beating with chappals both the 
Courts-below found the allegation to be true and therefore the conviction under section 
355, Indian Penal Code, is also correct. - ' 


In regard to the sentence the learned advocate, Mr, Santhanam, presses that this 
is a case where considerable reduction should be made in regard to the punishment, if 
T come to the conclusion that the accused has been rightly convicted under section, 
.24 of the Cattle Trespass Act and section 355, Indian Penal Code. There is much 
force in what he says. Having regard to the circumstances I consider that punish- 
‘ment under section 24 of the Cattle Trespass Act may be reduced to a fine of Rs. 50 
and the punishment under section 355, Indian Penal Code, may be reduced to a fine 
of Rs. 150. Out of the fine amounts collected a sum of Rs. 100 will be paid as com- 
pensation to P.W. 4. The balance'of the fine amount if any collected will be refunded 
to the revision petitioner. 


This revision is disposed of accordingly. 


R.M. ———— Sentences reduced. 
- e 
1. AIR. 1947 Pat. 174 : 47 Cr.L.J. 986. . (1915) 16 Cr.L.J. 772. 
a. A.LR. 1943 Sind 152: 44 Or.L.J. 761 È A.LR. 1922 Pat. 317. 
3. ALR. 1gr6 Lah. 281 : 17 Cr.L.J. 63. 7. 4948 M.W.N. 407. 
4 ALR.-1919 Cal.g9g : 20 Cr.L.J. 398 e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justo RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 


Bhagwandas Goenka ..  Appellant* 
. V. kd 
Union of India, by Mr. G. Subramaniam, Ministry of ee 
New Delhi : Respondent. 
Artide —Scope—' Accused *__Meaning—Applies to proceed- 
ings of a apace faite (1950), Arii AA E ee al 


Foreign Exchange Regulation Act (VII of 194:7), section 19 (2)—Requiring information about foreign exchange 
~~Article 20 (3) of ths Constitution—Applicability. 


The words ‘ accused of any offence’ in Article 20 (3) of the Constitution indicate an re 
made in a criminal prosecution before the Court of law or a judicial tribunal where a person is charged 
with having committed an act which is punishable under the Indian Penal Code or any special or 
local law. In co Article 20 of the Constitution the article has to be read as a whole and not 
to divorce clause (3) of that article from the rest of it. 


The Reserve Bank of India had merely some information about dollars acquired by a person 
in the United States in addition to the foreign exchange specifically granted to him. In eder to as- 
certain this, under section 19 (2) of Act VII of 1947 the Bank issued a number of directions to the 

at several stages, the questions themselves being dependant upon the explanations furnished 

the person and fashioned in order to test the Tum ori of aa explanations. No accusation tiat he- 

has committed any offence is levelled against the Assuming that Article 20 (3) applies “4 
all kinds of proceedings, such person cannot be hel to be a person accused of any offence withi 

scope of Article 20 (3) i in order to render his testimony inadmissible in evidence. 


Appeals against the Judgments of the Chief Presidency Magistrate of the Court 
of Presidency Magistrate, Egmore, Madras, in Cases Nos. 6g10 and 6grr of the 
Calendar for 1956. 


The Advocate-General (V. K. Thiruvenkatachari) and V.P. Raman, for Appellant. 


The Solicitor-General of India (C. K. Daphtari) for the Public Prosecutor (P. S. 
Kailasam) on behalf of the State. ' 


C. K. Venkatanarasimhan, for Respondent. 
The Court delivered the following Judgments : 


Anantanarayanan, 7.—These are two connected appeals instituted by Bhagwandas 
Goenka, against the convictions and sentences of the learned Chief Presidency Magis- 
trate in C.C. Nos. 6g10 and 6911 of 1956, convicting this appellant under section 4- 
(3) read with section 23, and sections 4 (1) and g read with Notification No. 12 (13) 
F-1/47 dated 25th March, 1947 and section 23 respectively of the Foreign Exchange 
Regulation Act, 1947, and sentencing him to pay a fine of Rs, 1,000 upon each charge. 
The cases were tried and dealt with by the learned Magistrate separately, but, as a. 
matter of fact, the transactions are inter-related and have to be viewed as a whole. 
They mainly occurred within the period 26th July, 1951 and 14th September, 1951, 
when the appellant visited the United States along with his wife Saroj Goenka, who 
was a co-accused in the lower Court in C.G. No. 6g11 of 1956, but was discharged. 
Before proceeding into the facts, it will be convenient to set out the charges, and also 
to scrutinise, in this context itself, the relevant provisions of the Foreign Exchangé- 
Regulation Act which the appellant i is supposed to have infringed. 


In C.C. No. 6910 of 1956 in the Court below, the charge against the appellant 
was that he failed to utilise a portion of the foreign exchange allowed to him for his. 
visit to the United States, namely, 500 dollars out of the 1,800 dollars, sanctioned, 
and that, instead of selling or transferring without delay this unutilised sum to an 


“authorised-dealer in foreign exchange in India, he deposited this amount of 500 dol-- 





* Crl. Appeals Nos. 294 and 295 of 1959. hes rath Fenai L 
e , (23rd Magha, 1881, Je 
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lars in the joint account of himself and his wife with the National City Bank of New 
York, and thus committed an offence under section 4 (3) of the Foreign Exchange 
Regulation Act, read with section 23 of the Act. In C.G. No. 6g11 of 1956, the 
charge against the appellant was that, during his visit to the United States, between 
26th July, 1951 and 14th September, 1951 (on or about 7th September, 1951), he 
borrowed a-surf of 4,000 dollars from a person other than an authorised dealer in 
foreign exchange, which he deposited in the joint account of himself and his wife, 
and thus contravened section 4 (1) of the Foreign Exchange Regulation Act. The 
second charge was that he failed to surrender the aforesaid sum'of 4000 dollars to an 
authorised dealer in foreign exchange in India for conversion into Indian currency, 
within the priod of one month from the date of acquisition, and thereby contrayened 
the provisions of section g of the Foreign Exchange Regulation Act read with Noti- 
fication No. 12 (13) F-1/47, dated 25th March, 1947, both these contraventions 
being punishable under secion 23 of the Act. i z 


Section 4 (1) of the Foreign. Exchange Regulation Act (VII of 1947) runs a3 
follows :— a f 


“ Except with the previous general or special permission of the Reserve Bank no person other 
than an authorised dealer shall in the States, and no person resident in the States other than an autho- 
rised dealer shall outside ‘the States, buy or borrow ‘from, or sell or lend to, or exchange with, any 
person not being an authorised dealer, any foreign exchange ”. 7 


Similarly, section 4 (3) of the-same Act is to the following effect : 


“Where any, foreign exchange is acquired by any person other than an authorised dealer for any 
particular purpose, or where any penon has been permitted conditionally to acquire foreign exchange, 
the said person shall not use the foreign exchange so acquired otherwise than for that purpose, or as 
the case may be, fail to comply with any condition to which the permission granted to is subject 
and where any foreign exchange so acquired cannot be so used or, as the case may be, the conditions 
cannot be complied with, the said person shall without delay sell the foreign exchange to an authorised 
dealer.” : 


Section g of the Act; which is titled ‘Acquisition by Central Government of Forei 
Exchange’, runs as follows :— - 
. “The Central Government may, by notification in the Official Gazette, order every person in 
or resident in, the States (a) who owns or holds such foreign exchange as may be specified in the notifi- 
cation, to offer it, or cause it to be offered for sale to the Reserve Bank on behalf of the Central Govern- 
ment or to such person, as the Reserve Bank may authorise for the purpose at such price as the Central 
Government may fix ”’. wes j , 
We are not concerned with the rest of this section, inclusive of the two provisos which 
relate to certain exemptions. But we may note that, originally, section g (a) ran as 
‘twho owns such foreign exchange”, and the words “owns or holds” were substituted 
by Act XXXIX of 1957. We may also note that the notification in the Official 
Gazette referred to in the section is Notification No. 12 (13) F-1/47, dated 25th 
March, 1947, set forth in the charge. The indisputable effect of this is that, after 
the date of the Notification, any person owning or holding such foreign exchange, 
has to surrender the same to an authorised dealer in foreign exchange in India for 
conversion into Indian currency within a period of one month from the date of 
acquisivion. i 
Section 23 is the punitive section under the Act and, as amended, section 23 (a) 
runs as follows :— 3 ; s ; Í 
“TF person contravenes the provisions of section 4, section 5, section 9 or sub-section (2) of 
section ior of any rule, direction or order made thereunder, he , vies 
(a) be liable to such penalty not exceeding three times the value of the foreign exchange... 
(6) upon céhviction by a Court, be punishable with imprisonment for a term which may extend 
to two years, or with fine, or with both”, © 7 7 
In this context itself, we might also, note three other relevant: provisions, Under 
section 19 (2), the Reserve Bank is clothed with the power, to require any person, 
by érder in writing, to furnish, or.to obtain and furnish, to the Bank with suck infor. 
mation, book or, other document as may be required. Under section 22 of the Act; 
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itis specified that no person should-give any information or make any statement which 
he knows or has reasonable cause to believe-to be false, or not true in any material 
particular, when complying with any order or direction under section 1g, Failure 
to comply with such order or direction 1s made specifically punishable under section: 
23 (1-A) (a) ofthe Act. In brief, the directives issued by the Reserve Bank under sec~ 
tion 19 are, undeniably, interrogatories or demands for submission bf documentary 
material, which have to be complied with in terrorem, without concealment or mis- 
representation. ‘Lastly, we might refer to section 24 (2) of the Act, which states that 
where a person is prosecuted for contravening the provisions of section 4 (3) which 
-we have earlier set forth, the burden of proving that the foreign exchange acquired by 
such person was used for the purpose for which permission to acquire it was granted 
lies upon him. i f 

We are now in a position to examine the facts of the record, in a clearer manner» 
In spite of the seemingly confused and intricate pattern of those facts, we shall see that 
the matter is really simple, as far as the gravamen ofthe charges is concerned. The 
Jearned Solicitor-General for the State has attempted to argue that the discrepancies, 
the irreconcilable statements and inexplicable lacunae in proof of facts appearing in 
the version of the accused and in the defence demonstrate beyond doubt that the 
accused has attempted to evade and conceal the truth. But, in fairness to the 
appellant, the matter is best approached from the point of view of his own 
evidence and version, and the material bearing upon this, It will then be seen 
that, upon two of the charges at least, the appellant has no defence in fact, his 
true defence being one of legal interpretation. We are here setting forth only the 
admitted facts, and the version of the appellant, and we shall later see how far that 
version is supported upon the probabilities. We shall also examine how far, assum- 
ing that the version contains elements of substantial truth, it can suffice as an 
answer to the specific charges. Ea : 


_ The facts are that the appellant visited the United States, along with his wife, on 
26th July, 1951, being himself a Director of the Express Newspapers Limited, and the 
trip clearly being one which combined business with pleasure. Excluding the cost 
of passages, an amount of 1,800 dollars of foreign exchange was sanctioned as far as 
the appellant was concerned. There was no such sanction for his wife, the American 
Embassy granting the visa in her respect, upon being satisfied that certain friends in the 
United States would meet her actual expenses. The appellant and his wife were in 
the United States between 26th July, 1951 and 14th September, 1951, on which 
latter date they left America. The version of the appellant is that, while in that 
country, he decided to purchase a Splicer Roll Winder from Messrs. Cameron 
Machine Company for the use of Express Newspapers Limited. ‘The price was 9,000 
dollars, and, since the machine could also be sold at option to an Australian Firm for 
which it had been originally reserved, the Cameron Machine Company and Mr. 
Farrel insisted upon cash payment or a letter of credit in the Company’s favour. The 
appellant cabled to the Madras Office about the transaction, and the Madras Office 
applied for z licence and obtained it, but there was delay in the despatch of the letter 
of credit for 9,000 dollars, and hence at least 50 per cent. of the amount had to be kept 
as earnest money with the Cameron Machine Company. From this point of time 
onwards, there are divergent versions. According to one version of the appellant, (his 
letter in response to the directive Exhibit P-6, which is Exhibit P-7) Mr. Tom Beck, 
who was the President of a large publishing concern, a multimillionaire and the 
host of the appellant and his wife, agreed to help him with 4,000 dollars which he, 
(appellant) could place as deposit with the Agent of the Cameron Machine Company, 
until the letter of credit was receiveds According to the oral evidence of the ap- 
pellant (as D.W. 1 under section 342 (a), Criminal Procedure Code,) this amount of 
4,000 dollars was really given by Mr. Tom Beck as an hospitality gift, the understand- 
ing being that appellant and his wife could spend what they wanted out of the moneys 
recognising a moral obligation to’ return the unexpended ‘money. -However this 
might be, this amount’ of 4,000 dollars was, according to the appellant, deposited 
with Mr. Farrel, Agent'of the Gamerdn Machine Company, as earnest money. 
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In the meanwhile, according to the appellant, Mr. Vishwa Bandhu Gupta (writer 
of Exhibit P-27) from India, learnt that the appellant was in need of this sum to pur- 
chase the mahine, and advised one Mr. Leeclark to advance a sum of 4,000 dollars to 
the appellant. The appellant claims that he did not know Mr. Leeclark personally, 
-but admits that the amount of 4,000 dollars-was received from-Mr. Leeclark and that 
he deposited it én-the joint names of himself and his wife in the National City Bank of 
New York. According to the appellant, he treated this amount as a substitute for the 
hospitality gift, of 4,000 dollars made by Mr. Tom Beck, and issued several cheques 
from this sum? We may here state that the accounts of the National City Bank 
(Exhibit P-8 series) establish beyond doubt that one sum of 4,000 dollars was credited 
in the account of the appellant on 7th September, 1951. It is also not in dispute that 
subsequently, the letter of credit was received from India, and that Mr Leeclark was 
repaid his temporary loan of 4,000 dollars. According to Vishwa Bandhu Gupta 
(Exhibit P-27), it was the appellant who repaid this sum, and he specifically states 
“ What I understand is that Mr. Leeclark was reimbursed by Mr. Goenka himself”. 
After stating on more than one occasion that the amount was given to him as a loan, 
the appellant states “ I was under no obligation to repay 4,000 dollars to Mr. Leeclark 
when the amount was placed at my disposal’. But it is crystal-clear from the letter 
of Mr. Farrell dated 22nd June, 1953 (Exhibit D-1), proved in defence, that Mr. 
Leeclark was repaid after the letter of credit was received. ° 


Upon this part of the transactions, what the learned Solicitor-General urged is 
‘this. He admits that such a Splicer Roll Winder machine was acquired for Express 
Newspapers Limited, on the initiative of the appellant, in the United States. He con- 
cedes that.a ‘licence was duly obtained, a letter of credit obtained later, and that the 
cost of the machine (9,000 dollars) was paid. -It is the case for the prosecution, 
again, that a sum of 4,000 dollars was acquired by the appellant from Mr. Leeclark as 
a loan or advance, and put into his account. It is the common case that this amount 
was ultimately repaid ; the.appellant does not pretend, and has not claimed at any 
stage, that Mr. Leeclark made a gift of 4,000 dollars, expecting no repayment. Ac- 
cording to the prosecution, this is sufficient to show that the appellant contravened the 
Act by obtaining this temporary advance of 4,000 dollars, which he appears to have 
used for his additional private expenses in America. But the prosecution claims that, 
though Mr. Tom Beck might have truly existed, and might even have been a friend of 
the appellant’s father, as the appellant claims, the entire story of the ‘hospitality gift” 
of a further 4,000 dollars isa myth. Itis ‘opposed to the probabilities, and it is totally 
unproved by the kind of evidence which we might poe expect, if that story 
had any vestige of truth. 


Regarding the charge in G.A. No. 294 of 1959, the case of the appellant is ; this. 
He admits that Exhibit P-2 series are travellers’ cheques issued by Thomas Cook and 
Son for 500 dollars, forming part of the 1,800 dollars sanctioned to the appellant. 
He further admits that he did not utilise these cheques during his stay in America or 
Canada. On the contrary, he took them with him to Switzerland, and from that 
country he deposited them in his bank account in the National] City Bank, New York, 
by negotiating this through’a Bank at Switzerland. The appellant actually returned 
to India not bringing this sum with him, on roth October, 1951, while the amount 
was credited in the New ‘York Bank on 17th October, 1951. But the reply of the 
appellant to the charge under section 4 (3) set forth’ already i is this. Though 1,800 
dollars alone had been sanctioned for his expenses, he had actually spent much more, 
nearly a total sum of 3,500 dollars. There are at least two cheques in the account 
totalling 1995. 73 dollars respectively cashed on 18th September, 1951 and 27th 
Setember, 1951, which themselves exceed 1,800 dollars, though the difficulty here is 
that the ‘paid’ cheques were never produced. However this might be, the defence 
of the appellant is that he cannot be taxed with having retained 500 dollars out of the 


foreign exchange granted to him, without due surrender, when he had actually spent e 


more than 1,800 dollars. The gravamen of this charge, according to the learned. 
Advocate-General for the appellant, merely amounts to the highly technical argu- 

meht that the appellant retained this amount i specie, while he could easily have dis- 
posed of these particular travellers’ cheques earlier. But, here again, the great 


- 
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‘difficulty is in believing the version of the appellant upon the probabilities. As the 
learned Solicitor-General stresses, this explanation for the retention of the 500 dollars, 
and deposit of this sum in the New York Bank, is inseparable from the account given 
of the ‘hospitality gift? by Mr. Tom Beck. It is admitted for the appellant that this 
500 dollars formed part of 2,300 dollars which had to be returned to Mr. Tom Beck, 
at least as a moral obligation, deducting the expended amount. But did the appel- 
lant return this sum at all? The case of the appellant is that he sent a cheque for 
2,300 dollars to his brother-in-law Sashi Chand Jain and this is very probably true. 
But there is not an iota of evidence to prove or probabilise the theory tHat this sum was 
intended for Mr. Tom Beck at all. Mr. Tom Beck died, unfortunatély for the appel- 
lant, sometime during the pendency of the proceedings. The attempted explana- 
tion is that Mr. Sashi Chand Jain, the brother-in-law of the appellant, who has not 
been called to give evidence, has not so far been able to ascertain or to contact the 
true heirs of the deceased multi-millionaire. The learned Solicitor-General argues, 
it must be conceded with great plausibility, that neither the sum of 500 dollars nor the 
larger sum of 2,300 dollars of which it should have been intended to form a part, was 
ever meant in reality to reach Mr. Tom Beck or his heirs, the story of the ‘hospitality 
gift’, or the alternate version of an advance by Mr. Tom Beck for the purchase of 
machinery being quite mythical. In other words, the learned Solicitor-General 
stresses that this is merely a deliberate sequestration of certain foreign exchange re- 
sources, 


We are unable to deny the force of the argument that, had the story relating to 
Mr. Tom Beck been true, we should have expected very different material in sup- 
port of it. Nota single cheque, letter or memorandum is forthcoming to probabilise 
either the story bringing in Mr: Tom Beck into the picture of these transactions, or 
the theory that Mr. Leeclark’s advance of 4,000 dollars was actually meant for the 
purchase ofthe machine. With regard to the latter part of the advance, at least, 
there is the letter from Mr. Farrell, Exhibit D-1. But with regard to the part played 
by Mr. Tom Beck, there is no support in the evidence, excepting the uncorroborated 
version of the appellant, who has also put forward contradictory versions at different 


stages. 


But, however, this might be, we may take it as indisputable that Mr. Leeclark 
did advance a sum of 4,000 dollars, obviously not as a gift, and that this amount was 
placed by the appellant in his American Banking account, and utilised by him. As 
we observed earlier, the appellant, definitely concedes that he used this amount. 
But, in this case, it is very difficult to see how the appellant has any answer to the 
charges under section 4 (1) and under section 9, upon this aspect, in C. C. No. 6911 of 
1956. These may be technical offences, in a certain sense, and it may be that the 
appellant was not guilty of any moral turpitude in obtaining such accommodation; 
quite probably he found that the sum of 1,800 dollars was insufficient to meet the 
expenses and purchases of himself and his wife. Admittedly, the appellant did not 
surrender this sum to an authorised dealer in foreign exchange in India for conversion 
into Indian currency within a month of the acquisiton, under section g read with the 
Notification earlier referred to. What is the answer to these charges ? 


The answer attempted by the learned Advocate-General for the appellant is 
one that can hardly be termed convincing. Upon section 4 (1), in the strict sense, 
and as far as we have been able to follow the arguments of the learned Advocate- 
General on this part of the case, the answer seems to be that, formally, this does not 
fall'within the scope of the words “borrow from” employed in section 4 (1) of the Act. 
The learned Advocate-General stresses that section 4 (1) does not employ a general or 
comprehensive word such as “to acquire”. Obviously, gifts per se are not excluded, 
since the intendment of the section and of the Act itself is not to allow any depletion 
of rupee resources against the foreign exchange, particularly in dollars. But since 

“Mr. Leeclark was admittedly repaid, and never intended his advance to be a gift, 
the argument does not carry us far. But the further argument is that the words 
“to borrow” necessarily imply a ‘lender’ and a ‘borrower’, and a jural relationship 
resulting, from the loan. The learned Advocate-General stresses the dictum of 


iI} B. GOENKA V, UNION OF INDIA (Anantanarayanan, F.). 463: 


Buckley, J., in Re Southern Brazilian Rio Grande Do Sul Ry. Co.1, to the effect 
that “borrowing necessarily implies repayment at some time, and under some cir- 
cumstances”. It is argued upon the material in record, that the advance was made: 
entirely at the instance of Mr. Vishwa Bandhu Gupta, and upon his initiative (Exhi- 
bit P-27). Hence, the borrower could only be Mr. Vishwa Bandhu Gupta, since 
the appellant did not known Mr. Leeclark at all, or, at the worst, the borrower could 
only be the jural entity of the Express Newspapers, Limited. We consider that this 
argument is patently fallacious, and that it ignores the realities of the situation. The 
appellant, as @ Director of the Express Newspapers, Limited, negotiated for the 
purchase of machinery on its behalf, and required this amount either for himself or 
for the machinery. Mr. Viswa Bandhu Gupta explicitly states : 

_ “The payment was not made on my behalf. The payment was given to Mr. Goenka as he was 
in need of money to purchase certain machinery in America. No question of my reimbursement to 
Mr. Goenka arises. t I understand is that Mr. Leeclark was reimbursed by Mr. Goenka him- 
self’, [Exhibit P-27 (iv) (4).] ; 
Not merely this. The appellant has stated, again and again, that he was accom- 
modated with a loan, in this respect. He stated in Exhibit P-7 :— 


“ Mr. Leeclark. . . . at the intance of Mr. Vishwa Bandhu Gupta loaned me 4,000 dollars 
while I was in the United States of America in 1951”. 


In his evidence, the appellant stated (D.W. 1) the word ‘ loaned’ has been loosely 
used. But, in cross-examination he stated : 


“ The statement that at the instance of Vishwa Bandhu Gupta his friend Mr. Leeclark loaned 
me 4000 dollars im 1951 while I was in United States of America is correct. I used the word ‘loaned ° 
in a loose sense ”. 


We are certainly conscious of the fact that, upon a technical point of interpretation, 
we cannot use an admission of this kind against the appellant, ignoring what could 
be said for an opposite view of the transaction. (vide K. Dhanjibhai v. The State 
of Bombay®). But we are quite unable to see how the appellant, an educated man and 
a businessman, is not to be taken at the face value of his assertion that he did obtain 
this accommodation from Mr. Leeclark, though Mr. Viswa Bandhu Gupta might 
have obliged the appellant by helping the appellant to secure the loan. The fact 
that A writes to B to grant a loan to C and that B grants the loan, depending upon 
the assurance of A, does not make the transaction anytheless a borrowing as between 
Band C. Upon this charge, therefore, there is really no answer. 


' Equally, we are quite unable to see that the appellant has any answer with 
reference to the charge under section g (a) read with the relevant notification and 
section 23 of the Act. The argument of the learned Advocate-General here is that we 
must look, in these matters, to the purpose of the enactment. The enactment seeks 
to preserve rupee resources against foreign exchange in dollars, and the present facts 
did not involve any real depletion of those resources. The learned Advocate-General 
emphasised that, otherwise, the strict enforcement of such technical provisions would 
constitute a grave hardship, particularly to Indians abroad who might have to ob- 
tain foreign exchange for maintaining themselves, and for other essential purposes. 
But we do not think that we would be justified in interpreting and enforcing an Act 
of this nature, not with reference to its clear and explicit language, ‘and to the situation 
of facts to which such language applies, but with refrence to some other subjective test 
of the degree to which we think that the real intention behind the Act has been frus- 
trated or otherwise. The learned SolicitoreGeneral rightly stresses that there are 
very many adequate safeguards in the Act, in the shape of Provisos, particularly 
the Proviso 5 (2) (b) exempting salaries or payments for services abroad, etc. The 
further argument of the learned Advocate-General is that section 9 can only apply 
to “ every person in, or resident in, the States ”. This is sought to be interpreted 
as applicable to an Indian citizen like the appellant, only while he actually resides 
in India. We have carefully considered this interpretation, and we are quite un- 
able to sustain it., On the contrary, the distinction between ‘in’ and ‘ resident in’ 
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clearly implies that what is intended is -a description of quality, namely, of ordinarily 
continuous residence, and that a purely temporary stay abroad will not make.the 
section less applicable. This part of the section will therefore apply to all persons. 
who can be justifiably described as permanent residerts of India though they might 
be abroad, at the particular time.of a transaction, while the earlier part will apply 
to those who are in the country, whatever might be the quality of their permanent 
residence. It is important to note here that, under section 1 (2), the Act specifically 
applies “ to all citizens of India outside India”. Since the foreign exchange ac- 
quired by the appellant in the United States by way of accommodation, whether 
4,000 dollars or 8,000 dollars, inclusive of another 4,000 dollars obtained from Mr. 
Tom Beck, was never surrendered in any part,.an offence as defined under section 
g is technically complete and proved. 


The last charge relates to the mater of 500 dollars already referred to. Heres 
we would not uphold the conviction upon this charge, if it had merely rested upon. 
a highly technical view that the appellant retained.and did not surrender these parti- 
cular travellers’ cheques in specie. But, as we understand the facts, the appellant 
seems to have retained not merely these 500 dollars, but an actual total sum of 2,300 
dollars, now in the possession of his brother-in-law Mr. Sashi Chand Jain. There 
is absolutely nothing to prove that these dollars related to Mr. Tom Beck at all, 
or were genuinely intended for.repayment ‘to that individual. The conclusion is 
irresistible that the appellant has sequestered 500 dollars out of the foreign exchange 
granted to him, in addition to obtaining dollars abroad which he has never accounted 
for. The charge must be held fully proved. : j 


Before passing on to the point of law argued in these appeals, which is of signi- 
ficance as it relates to.a fundamental right guaranteed under the Constitution, and 
which deserves to be separately dealt with, we desire to notice two other minor 
points urged for the appellant, upon the question of sanction. Here, the learned 
Solicitor-General has legitimately urged that these points were never taken in the 
trial Court, nor even:specified in the memoranda of appeals. They are highly 
technical, and had they been ‘urged at the trial, or at any earlier stage, the prosecu- 
tion might well have been able to rneet them by adducing the necessary particulars 
from official witnesses examined in the case? As‘ regards the sanction proved by 
Mr. R. P. Capoor (P.W. 3) the argument is that this gentleman, who is an Under- 
Secretary in the Ministry of Finance, might not be a ‘ Finance Officer’ within the 
scope of paragraph 5 of S. R. O. No. 167 (Ex. P-43).. We have no reason to- assume 
that he is not a ‘ Finance Officer’ who is thereby competent to sign the necessary 
order, within the scope of the notification, and he was never asked any question 
about this. This ground of oojection must therefore be rejected. As regards 
Exhibit P-45 signed by Mr. G. L. Mehta, then Ambassador of India in the United. 
States, though the signature has been proved and is not disputed, the argument is 
that the exercise of discretion by the Ambassador has not been proved. But ea facie, 
the document bears inherent evidence that the matter was fully considered by the 
Ambassador before sanction for prosecution was granted. This ground of objection 
must also therefore fail. 


The final ground urged by Mr, V. P. Raman for the appellant is of consider- 
able interest and importance, and may be first formulated as follows: The record 
of evidence clearly shows, and, indeed, it is indisputable, that certain vital portions 
of the material in the case consist of the directives of' the’ Reserve Bank’ under 
section 19, and the replies thereto. As already noticed’ by us, these- replies 
certainly-fall within the ambit of testimonial compulsion, since the very directives 
refer to sub-section (1) of section 23 of the Act, rendering a failure to comply with 
the directive an offence punishable under the Act, -and also to section 22 which 
imposes a similar obligation, upon pain of penalties, to make a true answer. The 
*question is whether -these -replies: are therefore inadmissible in evidence -under 
Article 20 (3) of the Constitution, as incriminating answers furnished by a party in 
the virtual position of an accused, under testimonial compulsion. The matter 
also came up before Balakrishna Ayyar, J., in W.P.Nos. 291 and 292 of 1957, arising: 

Ld 
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out of these very proceedings, and the learned Judge held, after an elaborate survey 
of the authorities, that the fundamental right was not infringed. The learned Judge 
also pointed out that a different view, upon facts of this character, would produce 
surprising results, and render inadmissible the most reliable and significant pieces 
of evidence obtained even at the stage of an exploration into facts, in order to deter- 
mine whether an offence or offences had been committed at all. The learned Judge 
then remarked, 


“ Article 20 (3) surely could not have been intended to produce such results ”. 


The argument for the appellant, as advanced by Mr. V. P. Raman, could be 
expressed in the following form : According to the decision of the Supreme Court 
in M. P. Sharma and others v. S. Chandra, etc.+, though the decision itself is authority 
for a widely different proposition that a certain seizure of documents under the pro- 
visions of sections 94 and 96, Criminal Procedure Code, will not be a compelled 
production thereof within the meaning of Article 20 (3), the guarantee under Article 
20 (3) would be available to persons against whom a First Information Report had 
been recorded showing them as accused therein. It is urged that, upon parity of 
reasoning, a similar point of time should be demarcated or fixed with reference 
to authorities like the Reserve Bank, making enquiries for the purpose of ascertaining 
whether offences had been committed against Foreign Exchange Regulations, 
That point of time cannot he the formal institution of a complaint, or a formal 
decision to institute a complaint. It must relate to the stage of investigation itself, 
provided that the Reserve Bank authorities are conducting that investigation, 
placing the concerned individual in the virtual position of an accused. In the pre- 
sent case, the Officer on special duty, Mr. G. Subramaniam (P.W. 1) has shown 
that the Bank 


; “received information that the accused unauthorisedly acquired dollars in United States and 
the bank issued a directive under section 19 (2) ”. 


, It is urged that this is sufficient to clothe this directive, and all subsequent 
directives, with the character of testimonial compulsion aimed against an accused, 
rendering his replies inadmissible by virtue of Article 20 (3) of the Constitution. 


This argument appears to us, upon careful consideration and analysis, to be 
totally inadmissible. We may, indeed, dispose of it in a very simple manner, upon 
the present facts, without proceeding into the larger or more intricate questions of 
principle involved. The present record clearly shows that not merely was no ac- 
cusation levelled against the appellant, but that even the Reserve Bank had ro justi- 
fication whatever for holding, or even believing, that the appellant had committed 
an offence or offences. They had merely some information about dollars acquired 
by the appellant in the United States, in addition to the foreign exchange speci- 
fically granted to him. The Act itself shows that there is a variety of contingencies 
under which such acquisition may not offend the law. In order to ascertain this, 
the bank issued a number of directives, at several stages, the questions themselves 
being dependent upon the explanations furnished by the accused and clearly fashio- 
ned in order to test the truth of those explanations: Is it possible to argue that, at 
that stage, the appellant, even by the most liberal parity of reasoning, was in the 
virtual position of an accused as named in a Report of First Information. If he 
ever was in that position, it could only be as and from the date of the notice to show 
cause why action should not be taken against him under the Act, namely, Exhibit 
P-33. It is here, for the first time, that the authorities intimate that, as a result 
of their enquiries, they are satisfied that certain offences had occurred, and that 
they were proposing to take action. They then state 


“ However, before domg D you are hereby given an opportunity to show whether you had 
any general or special permission ’ 


This obviously had reference to the burden of proof, as laid down in section” 
24,0f the Act. But, even assuming that Article 20 (3) would be applicable not 
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merely to judicial proceedings of any character, but to a multiplicity of situations 
in which judicial proceedings might be in prospect, itis still impossible to hold that, 
when certain facts are ascertained, it may be under an obligation to furnish an 
answer, in order to explore and determine if a person had committed an offence, 
this exploration itself already places him in the situation of a virtually accused 
person, and thus renders his explanations inadmissible in evidence. e This element 
of an obligation to furnish replies to certain questions by authorities is present in 
various enactments, as the learned Chief Presidency Magistrate has himself pointed 
out. For example: The Indian Income-tax Act (XI of 1922), Sections 19-A, 
20-A, 21, 22 (2), 22 (4), 38 and 51 (c); the Madras Co-operative Societies Act (VI 
of 1932), sections 37 (4), 38 (2) (b) aud 55 ; the Madras General Sales Tax Act (IX 
of 1939), and the Rules framed thereunder, sections 14 (1), 15 (2) (d) and 19 (2) 
(w) rules 6 (9), 6 (10) and 32; the Madras Buildings (Lease and Rent Control) Act 

of 1949), sections 15 and 16; the Muslim Wakfs Act (XXIX of 1954), sections 
4 (4) and 41 (1); the Indian Standards Institution (Certification Marks) Act 
(XXXVI of 1952), sections 9 and 14; the Plantations Labour Act (LXIX of 1951), 
sections 5 and 36 ; the Requisitioning and Acquisition of Immovable Property Act 
(XXX of 1952), sections 13 and 20 ; the Factories Act (LXIII of 1948), sections 9 (b), 
go (2) and 92 ; the Forward Contracts Regulation Act (LXXIV of 1952), sections 
8 (2), (8) (3), 8 (3) (dì) and 20 (1)- It is a means whereby efficient administration 
is furthered, and abuse or corruption prevented. As Balakrishna Ayyar, J., has 
set forth in his judgment in W.P. Nos. 291 and 292 of 1957, numerous instances 
might be given wheresuch a view would virtually stultify the administration of justice. 
We agree, with respect, with the reasoning of the learned Judge that Article 20 (3) 
could never have been intended for such a purpose. 


Even upon the wider aspect, we do not think that the observations in M. P. 
Sharma and others v. S. Chandra, etc.', justify the extension of the principlein the manner 
now contended for. No doubt, Jagannadhadas, J., has stated that: 


“Tt follows that the protection afforded to an accused in so far as it related to the phrase ‘ to be a 
witness ’ is not merely in respect of testimonial compulsion in the Court room but may well extend to 
compelled testimony previously obtained from him. It is available therefore to a person against 
whom a formal accusation relating to the commission of an offence has been levelled, which in the 
normal course may result in prosecution.” 


But these dicta obviously cannot support an inference that the principle should be 
extended to cover a case in which there is no formal accusation at all, but an 
attempted ascertainment of facts as a preliminary exploratory procedure, so that it 
may be known whether there is an offence, and there is an offender. On the 
contrary, we have the clear authority of two decisions of the Supreme Court, namely, 
M. Hussain v. State of Bombay?, where the relevant observations are to be found in 
the judgment of Bhagwati, J., at page 738, to the effect that, construing Article 
20 as a whole, it related to the starting of proceedings of a criminal nature, before, 
a Court of law or a judicial tribunal, Similarly, we have the authority of the 
Supreme Court in S. A. Venkataraman v. The Union of India and another®, wherein 
Mukherjea, J., has observed that :— 


r “ the words actually used in it (Article 20) afford a clear indication that the proceedings in 
connection with the prosecution and pumibment of a person must bein the nature of a criminal pro- 
ceeding, before a Court of law or judicial tribunal.” 


The entire matter was considered very fully and elaborately by a Bench of the 
Bombay High Court (Chagla, C.J., and S. T. Desai, J.), in Narayanlal v. Maneck 
Phiroze*, and with respect, we are wholly, in accord with the analysis and the con- 
clusions to be found in this decision. It may be, as observed by Balakrishna Ayyar, 
J., in W.P. Nos. 291 and 292 of 1957, that the immunity conferred by Article 20 
(3) will have’ to be extended to a point of time further back than when a person ac- 
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cused of an offence is formally before Court. But that point of time must, undoubtedly 
relate to a situation in which that person is, virtually and substantially, one 
against whom an accusation of a criminal offence has been levelled, and who has 
furnished replies to interrogations, in such a context. Logically speaking, the 
presen. argument would take us to the position that, where the element 
of testimonial*compulsion is alone present, no answer given by any citizen in any 
‘context of enquiry into alleged facts, even though there may be no decision what- 
ever at that stage to regard him as an accused, would ever be subsequently available 
in evidence, If he happens to become an accused’ even in a remote future. This, 
as Balakrishna Ayyar, J., has emphasised, would lead to startling results, and 
paralyse a variety of administrative procedures designed to safeguard the interests 
of the public, and to make enquiries feasible in order to prevent abuse or crime. 
We do not think it necessary to examine several other decisions which have been 
cited, and we would merely add that some of these have been examined in detail 
by Balakrishna Ayyar, J., in W.P. Nos. 291 and 292 of 1957. We can see no 
support in any of the judicial authorities cited for the view that the appellant was 
in the position of an accused when he furnished replies to the directives under sec- 
tion 19, which have been proved in evidence. This objection to the reception of 
a part of the evidence in these Criminal Appeals must, therefore, fail. 


In result, we must unhesitatingly confirm the convictions of the appellant-upon 
the respective charges, as the charges were established beyond any reasonable doubt. 
It is true that the element of mens rea may not be present with regard to offences of 
this character, and we do not desire to be understood as holding that the appellant 
has been guilty of infringements of the law involving any grave element of moral 
turpitude. But, even so, it is essential that an enactment of this character should 
be rigidly enforced, whoever might be the offender, in the wider interests of the 
public, and of this country in achieving its programme of the abolition of f poverty, 
and of planned national production. The sentences are no doubi those of heavy 
fine, but, considering all the circumstances, we cannot regard them as excessive. 
Actually, the learned counsel for the appellant have urged no plea before us upon 
this score. We hence confirm the sentences also; and dismiss the appeals. Finally, 
we desire to record our sense of obligation to the learned Solicitor-General for the 
State, and the learned advocate Mr. C. K. Venkatanarasimhan who has been 
throughout in the case and who has been assisting us throughout and the learned 
Advocate-General and other counsel for the appellant, who have lightened our 
task by careful elucidation of the law and the facts in this matter. 


Ramaswami, F.—I entirely agree with my learned brother and on account of 
the importance of the subject I wish to add the following in regard to the point 
raised under Article 20 (3) of the Constitution of India. 


The point raised on bebalf of Mr. Goenka is'that his answers to the directives 
issued to him by the Reserve Bank of India under section 19 (2) of the Foreign Ex- 
change Regulation Act, 1947 (Act VII of 1947) and for the non-com- 
pliance of which penalties have been provided thereunder, are not admissible against 
him at the trial because (a) he was at the time of giving his answers a person accused 
-of an offence and (b) that the answers were self-incriminatory and therefore hit at 
by Article 20 (3) of the Constitution which states : i 


“No person accused of any offence shall be compelled to be a witness against himself.” 


This point was examined by Balakrishna Ayyar, J., in his judgment in W. P. 
Nos. 291 and 292 of 1957, filed by Mr. Goenka at an earlier stage. ‘Balakrishna 
Ayyar, J., came to the conclusion that at the time Mr. Goenka delivered the answers 
to the directives issued by the Reserve Bank, he was not a person accused of an offence 
and that the answers were not compelled testimonial utterances and that Article. 


‘ 


20 (3) of the Constitution has no application here. 


+ We find ourselves in entire agreement with those conclusions of Balakrishna 
Ayyar, J., but I would like to set out,my own reasons in view of the argument 
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addressed before us by the learned counsel Mr. V, P. Raman and. by the learned. 
Solicitor-General. 


' Article 20 (3) of the Constitution of India follows the language of the Fifth. 
Amendment of the American Constitution, but their scope differs. Hence a Bench 
of the Bombay High Court in Narayanlal v. Maneck Phiroze1, has poigted out how, 
whereas under the American Constitution the Fourth Amendment safeguarded the 
privacy of the home and made it unconstitutional for the issue of searches and seizures 
unless they were on reasonable grounds, and the Fifth Amendment deglt with what 
is known as testimonial compulsion, our Constitution-makers in Article 20 (3) did not 
deal with the Fourth Amendment but only dealt with testimonial compulsions leaving 
searches and seizures to be dealt with under the general law, unless searches and. 
seizures constitute a contravention of Article 20 (3) as being testimonial compulsion 
for the production of documentary evidence. The difference between the language 
used in Article 20 (3) and the Fifth Amendment is patent. The American Consti- 
tution limits the right of immunity from compulsory testimonial to a criminal 
case. In Article 20 (3) of our Constitution that limitation does not appear. The 
protection against tais compulsion under our Constitution is general. It is not con- 
fined to any particular criminal case as would appear if Article 20 (3) were to be 
read by itself. But in construing Article 20 (3) we must adopt some canons of cons- 
truction, . The first and the obvious one is to read the Article as a whole and not 
divorce clause (3) of that Article from the rest of it. The second is that we must 
not overlook the fact that the Constitution-makers in India had knowledge not only 
of the American Constitution but also the principles of English Common Law and, 
also the exceptions engrafted upon those principles. Finally, we must give to this 
Article an interpretation which is for the greatest good of the people. We are not 
dealing with an ordinary statute or with an ordinary piece of legislation ; we are 
dealing with the Constitution of India and in interpreting the provisions of the 
Constitution we must not overlook the fact that the Constitution was enacted for 
the purposes set out in the Preamble to the Constitution. Therefore, any inter- 
pretation which advances the good of the people must be preferred to an inter- 
pretation which would retard the interest of the people of our country. 


Therefore, Article 20 (3) of the Constitution should be read in the context of” 
the second clause which’ precedes it and this Article should not be read in the light 
of the American Constitution or American decisions but more in the light of our 
own legislative provisions, our own legislative history, the background cf English 
law, and the Cohstitution looked upon as an’ organic whole. ` 


Analysing the terms'in which this fundamental right has been declared in 
the Constitution, it may be said to consist of the following components ; (1) It is. 
a right perteining to a person ‘accused of an offence; (2) It is a protection against 
“compulsion to be a witness’ and (3) It is a protection against such compulsion 
resulting in his giving evidence ‘against himself.’ 


The words ‘accused of any offence’ seem to indicate, according to the com-~ 
mon usage of the words, as well as by an examination of the relevant sections of the 
Code of Criminal Procedure, which has been made by Balakrishna Ayyar, J., an 
accusation made in a criminal prosecution before the Court of law or judicial tri- 
bunal where a person is charged with having committed an act which is punishable 
under the Indian Penal Code or any special or local law. The protection afforded 
to a person under Article 20 (3) is available to a person against whom a formal ac-- 
cusation relating to the commission of an offence has been levelled, which in the 
normal course may result in prosecution. -In short, before the lable of an accused 
can be struck on a person, there must be a charge against him that he had committed 
an offence and there must be some proceedings against him under the Criminal 
Procedure Code. If the proceedings are dropped or abandoned, he will cease to 
be an accused. ` 
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: Thus, the guarantee under Article 20 (3) of the Constitution would be avail- 
-able to a person against whom a first information report has’ been recorded. This 
was the case in M, P. Sharma v. Satish Chandrat. In that case the Registrar of Joirit 
‘Stock Companies lodged information with: the Inspector-General of Police, Special 
Police Establishment, New Delhi, to the effect that offences under various sections 
of the Indiar Penal Code had been committed in connection with the affairs of 
Dalmia Jaint Airways Ltd. The Registrar of Joint Stock Companies also stated that 
to determine, the extent of the fraud it was necessary to seize the books not only of 
Dalmia Jain Airways Ltd., but also of various other allied concerns, a list of which 
he furnished. On the basis of thig information an application was made to the 
District Magistrate, New Delhi, for the issue of search warrants under section 96 
of the Code of Criminal Procedure. Permission to investigate the non-cognizable 
offences mentioned in the report was also asked for. On the same day the District 
Magistrate ordered investigation and also issued search warrants. The persons 
concerned then went to the Supreme Court and applied for a writ to quash the 
search warrants and for return of the documents that had been seized in execution 
of the search warrants that had been issued. It was argued that the fundamental 
right guaranteed in Article 20 (3) compreliends within its scope not merely oral 
testimaony given by an accused in a criminal case pending against him, but also 
evidence of whatever character compelled out of a person who is or is likely to become 
incrifninated thereby as an accused. It therefore extends not only to compelled 
production of documents by an accused ftom his possession, but also to such com- 
pelled production of oral or documentary evidence from any other who may become 
incriminated thereby as an accused in future proceedings. The Supreme Court 
held that the phrase ‘to be a witness’ is not merely in respect of testimonial com- 
pulsion in the Court room but may well extend to compelled testimony previously 
‘obtained from him, that it is available therefore to a person against whom a formal 
accusation relating to the commission of an offence has been levelled which in the 
normal course may result in prosecution and that considered ın this light the guaran- 
tee under Article 20 (3) would be available to the petitioner therein against whom 
a first information report had been recorded as an accused therein and that it would 
extend to any compulsory process for “ prodyction’”” of evidentiary documents which 
are reasonably likely to support a prosecution against them. 


It is on the foot of these observations, vig., that the immunity conferred by 
Article 20 (3) is not confined to statements made in Court and that the immuni 
extends further backwards, it is argued that this protection of immunity extends backs 
-wards indefinitely and that it does not matter at what point of time the statements 
in question had been compulsorily obtained and that if they had been compulsorily 
obtained they cannot be used against the person who made them if he is eventually 
brought to trial. But there is no warrant for this contention on the language used 
in the decision of the Supreme Court wherein it has been categorically stated 
that the protection or immunity is available only to a person against whom a formal 
accusation relating to the commission of an offence has been’ levelled. -o 


Therefore, we have got to see whether in the instant case when Mr. Goenka 
‘delivered his answers to the directives issued by the Reserve Bank, he was a person 
accused of an offence and for which two conditions must be satisfied, viz., that there 
must be an allegation that he has committed an offence and secondly, that the pro- 
ceedings must be initiated against him under the Code of Criminal Procedure in 
respect of the offence he is alleged to have committed. This lable of “ accused ” 
could not have been certainly stuck on Mr. Goenka at the stage of the directives. 

Two recent decisions have clarified this matter. In In re Central Calcutta Bank, 
Lid.*, which arose under the Banking Companies Act, it was held that an examination 
corresponding to the directives issued by the Reserve Bark was only an exploratory, 
examination to discover what bad happened, that the person examined or inter- 
rogated is not a person accused of an offence and that a past evidence likely to be 


ee 





r 
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used for a future accusation of an offence does not infringe the constitutional ' ‘right 
that a person accused of an offence shall not be a witness against himself and that 
to attract that constitutional right the person must first be accused of an offence 
and thereafter he shall not be a witness against himself, that this constitutional pro- 
tection begins with the accusation of an offence and not before, and that the language. 
of Article 20 (3) of the Constitution means that the evidence must cbme after and 
not before the accusation of an offence to come within the constitutional prohibi- 
tion. This is precisely the case here. 


In Narayanlal v. Maneck Phirozet, which arose under the indian Companies 
Act, the scope and nature of the enquiry under the said Act was considered. It was 
held that such an enquiry was not an investigation into an offence but an investiga- 
tion into the affairs in order that apporpriate action may be taken and which may 
take different forms, that there was no question at that stage of a formal accusation 
and that inasmuch as there was no accusation, the compulsion introduced by the 
provisions in section 2 240 of the Companies Act is not a compulsion which can be 
struck down by Article 20 (3) of the Constitution. 


Bearing these principles in mind if wẹ examine the facts of this case, Mr. Goenka 
was certainly not a person accused of an offence at the stage. The object of the 
Reserve Bank was nothing more than to find out whether the grapevine information. 
or bush-telegraph information ‘that Mr. Goenka had unauthorisedly acquired 
dollars in the United States of America, had any foundation or not. It is obvious 
that much information comes to the Reserve Bank, like in the case of most depart- 
ments of Government, through anonymous petitions, pseudonymous petitions and 
whispering campaign by disgruntled employees or traitorous friends. Much of 
the information on the face of it would be so absurd and incredible as it will have to 
be consigned to the wastepaper basket. In the case of a percentage, the Bank ` 
may like to know whether there is any truth at all in such allegations and whether 
the concerned person may not have a perfectly reasonable explanation to offer. 
On behalf of the Reserve Bank it is stated by the learned Solicitor-General that it 
happens every day that a number of directives are issued and if satisfactory, expla- 
nations are forthcoming, the matter is dropped, or the person is advised to be 
careful in future or some regularisa’ sioh is made. In fact Mr, Goenka himself has. 
understood the directive only in that light. In his communication Exhibit P-7, 
he concludes : Y 


“ Tf any further information or proof of the above statements is required by you I shall be only 
too glad to it. Ifin accepting the assistance of my friends in the manner mentioned above, 


I have unwittingly transgressed any of the provisions of the Pachange Control Order, I uest the 
same may be condoned.” Si 


In Exhibit P-g he states : 
“ I have been-trying to collect the information required by yo I ‘shall therefore 


_be obliged if you will give me, say, two months’ time for sen 8 y comprehensive ‘reply to your ques- 
tions. If, however, I am able to do it earlier, I shall certainly 


In Exhibit P-35, he concludes : 


“ T.trust that in view of the foregoing you will find the explanation satisfactory and see your ‘way to- 
drop the matter.” a 

Therefore, the first ingredient for invoking Article 20 (3) is not present in, this. 
case. i 


On that conclusion that Mr. Goenka at the stage when he delivered the 
answers to the Reserve Bank, was not a person accused of an offence, it follows that 
the statements which he made under fear of penalties prescribed by the Act would 
not be hit by Article 20 (3) and cannot be excluded from being used in evidence 
against him after he has become an accused and when he is on trial. In fact in 
-Sharma’s case®, referred to above, the argument was that the fundamental right 
‘guaranteed ûnder Article- -20 (3) ’comprehends within its scope not merely oral testi- 
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mony given by an accused in a criminal case pending against him-——‘‘testimonial 
utterances” — Vide Underhill’s ‘Criminal Evidence,’ Fifth Edition (U.S.A.), Vol. Il, at 
page 905, but also evidence of whatever character compelled out of a person who is or is 
likely to become incriminated thereby as an accused and it therefore extends not 
only to compelled production of documents by an accused from his possession but 
also to such cdmpelled production of oral or documentary evidence from any other 
who may become incriminated thereby as an accused in future proceedings. The 
judgment of the Supreme Court does notshow that this argument was accepted. 
In fact in none of the numerous cases cited before Balakrishna Ayyar, J., or before 
us had it been held that a statement which a person has been compelled to make 
before he became a person accused of an offence could not be tendered against him 
at his trial, subject of course to the relevant provisions of the Indian Evidence Act. 
‘Therefore, we have also come to the conclusion that in the circumstances the docu- 
ments marked by the prosecution, to which exception has been taken, were properly 
received in evidence. 


In coming to this conclusion, the circumstances under which the protection 
of an accused against self-incrimination came into existence may be borne in mind. 
There are two contrasted systems of criminal jurisprudence, yiz., the Anglo-Saxon 
and Continental. The Anglo-Saxen Criminal Jurisprudence is described as 
accusatorial system and the Continental Criminal Jurisprudence is described as the 
inquisitorial system. 

In the accusatorial system the principle is that no accused shall be compelled 
to incriminate himself. The history of this rule in the Anglo-Saxon system, that 
a man shall not be compelled to furnish evidence against himself or against self- 
incrimination is a long one, and is elaborately dealt with in the monumental work 
on Evidence by Wigmore, Third Edition, Volume VIII, Chapter LXXX, pages 
276-304 and by Professor Glanville Williams in his “‘ The Proof of Guilt” (The 
Hamlyn Lectures), page 36 and following. 


The rule did not exist under the Tudors and early Stuarts. In fact it was the 
whole process of compulsion practised by the Star Chamber and High 
Commission which led to such revolution that the doctrine that an accused should 
not be compelled to self-incriminate himself came to be established in England, and 
has subsequently been one of the cherished rights of the English citizens and became 
part of the English Common Law. 


So far as the United States of America was concerned, the early colonial settlers 
brought over the practice of compulsory questioning at least to Massachusetts. In 
the 18th century this practice disappeared and the contemporary English Common 
Law protecting the silence of the accused came to be adopted. Thirteen of the 
original States insisted on prohibition of self-incrimination in the Federal Bill of 
Rights of 1791 and in their own revolutionary constitutions, excepting in Iowa and 
New Jersey. The Fifth Amendment of the Constitution of the United States of 
America lays down that no person shall be compelled in any criminal case to be 
a witness against himself. That this has been subsequently developed by Courts 
far beyond the confines of Article 20 (3) of our Constitution, will be evident from the 
American decisions cited at the Bar and in the standard treatises on American 
Constitutional Law (see Boyd v. U. S.1, Wilson v. U. 8.4, `U. S. v. Rabinowich3, Betis 
v, Brady*, U. S. v. White®, Holt v. U. 5.8, Burdick v. U. S.7, Fitzpatrick v. U. S.8, Rot- 
tschaefer’s Handbook on American Constitutional Law (Horn-book series) pages 
800-801, Willoughby: Principles of the Constutitonal Law of the United States, 
Second Edition, pages 475-477; Cooley on Constitutional Law, Fourth Edition; sec- 
tion 19, pages 367-368; Willis: Gonstitutional Law (1935) at pages 520 and following; 
Emerson aud Haber Political and Civil Rights in the Unitea States, page 111 and 
following. : 
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This invaluable privilege against self-incrimination conferred by Article 20 (3) 
will be recognised at its true worth when we consider the inquisitorial system ema- 
nating from France and spread over the Continent. Sir James Fitzjames Stephen’s 
History of the Criminal Law of England, page 535 and following, gives a graphic 
description of the searching preliminary enquiries of an accused „person by an 
examining Magistrate and the subsequent records of examination and confronta- 
tions with the contents of the dossier practised by the Presidents of the trial ‘Courts 
and concludes : ee 

“ This appears to me to be the weakest and most objectionable part of the whole s of French 
Criminal Procedure, except parts of the law as to the fimctions of the jury ” (page 543). í 

Therefore, it is not surprising that there have been endeavours in France as 
well as in other Continental countries to which the French inquisitorial procedure 
has extended to divest the system of its more objectionable features, the latest being 
the U.S.S.R. Though the provisions of the Soviet Union Codes never stated that 
the confession is the queen of evidence, nevertheless the student of official public 
records of the Soviet trials is struck by the fact that self-incrimination was the only 
‘evidence on which the defendant’s guilt has been founded. That this was true at 
many trials was frankly recognised by N. Khrushchev in his famous speech to the 
goth Party Congress of the Communist Party of the Soviet Union (February 25, 
1956). Therefore, the subsequently enacted Criminal Procedure Code recognised 
that the looking upon self-incrimination as the queen of evidence has oriented the 
investigative and judicial agencies in obviously wrong ways and created the possibility 
of rendering unfounded sentences. (See the two-volume work of Government, Law 
and Courts in the Soviet Union and Eastern Europe by Dr. Vladimir Gsovski and 
Dr. Kazimierz Grzybowski (1959) published by Stevens'and Sons Ltd., (London); 
(Bulletin No. 9 of the International Commission of Jurists and Journal of the Inter- 
national Commission of Jurists (September, 1959), page 285 and following). 


Therefore, to sum up, while we must vigilantly guard agamst the inquisitorial 
procedure invading our criminal jurisprudence, we must equally be on our guard 
against the abuses of the accusatorial system. This golden mean is set out by Pro- 
fessor Wigmore on Evidence, Third Edition, Volume VIII, page 386. The policy 
of the privilege against self-incrimination is plain. It exists mainly in order to 
stimulate the prosecution to a full and fair search for evidence procurable by their 
own exertions, and to deter them from a lazy and pernicious reliance upon the 
accused’s testimony extracted by force of law. But at the same time the privilege 
cannot be extended beyond protecting the accused in his testimonial status from 
the time he is accused of an offence and must be confined to the limits laid down 
in Sharma’s case. To loosely extend the privilege would not be in the public 
interest, because as Bentham wittily point out: 

“if all the criminals of every class had assembled, and framed a system after their own wishes 
ts not this exclusion the very first which they would have established for their security”. 
In fact modern textbook writers on American Constitutional Law and Criminal 
Evidence (U.S.A.) (Lewis Mayer’s American Legal System, pages 110 and 111; 
Wigmore on Evidence, Third Edition, Vol. 8, page 386 etc.: Underhill, Criminal 
Evidence, 5th edition, Vel. 2, page 905) condemn such loose extensions and say 
that it will one day be incredible that Judges would have descended as. far as they 
sometimes have here gone on the road to logical absurdity.* 


V.S. — a Appeals dismissed. 
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.. IN THE HIGH. COURT OF JUDIGATURE AT MADRAS. 


. ae Ugh de 2 Present MR. Justice RAMASWAMT.. ; . 

Perumal Konar and others’ St í .. Petitloners* * 
D ° 

Ponnan and others : es Respondents. 


K Criminal Prochlure Code (V of 1898); section‘145—Scope of inguiry-—Question. for decision—-Waste land 
or fallow land—Title—Assignment of waste land by State to jo n and disturbance by caste 
Hindu ryots—Duty of Magistrate. . . cn 


For the ose of proceedings under section 145, Criminal Procedure Code, what is more impor- 
tant is not'adjudication of title, but possession at the crucial time. In the case of waste land or fallow 
land where khas possession cannot be demonstrated, possession will follow title. 

Rides ake abate ms : im ‘ 

` Where certain waste lands reserved-for zigomi were assigned to Harijans, under the Revenue: 
Board’s Standing*Orders, and the caste ryots of the village who ‘objected’ to the assignment sought to 
disturb the possession of the assignees : . 


Held : the State was at perfect liberty to assign the lands to the Harijans who therefore got title 


to’ the lands-n question, and their-right to' remain in possession should be protected ‘and disturbance 
of such possession should be forbidden until evicted in due course óf law. - a a 
“Petition under sections 435 and 439 of the Codé of Criminal Procedure, i898, 
presented to the High Court to revise the Order of thé Court of the Ex-Officio I Class 
Magistrate, Tirukoilur, dated gth October, -1958 and made in M.G. No. 15 of 1958: 


„K. Narayanaswemi Mudaliar, for Petitioners. ; 
K. S. Ramamurthi,, for Respondents.’ ‘ - +. a: oe 


| © M. Narayanamurihi; for Public Prosecutor’ (P. S. Kallasam):for Siate. 
The Court made the following oss n= w ar 


Orver.-—The respondents are landless poor Harijans of Mangulam in Vridha- 
chalam Taluk, , In the first quarter of 1958 they were assigned waste Government 
lands under the Board’s Standing Orders in R.S. Nos. 114/1, 54/4, 115/1, 21/19-B, 
54/2, 54/3, 50/1, 54/1, 50/2, 111/1, 36/16, 189/1,.189/2 and 50/4 of-Mangulam villages. 
It would appear that the caste ryots of the village who were interested in these waste 
lands objected’ to the assignment and'theréfore sought to disturb the possession of 
the assignees. gn D E 
© J:need-not point out that waste lands are always at the disposal of the Govern- 
ment. Rules for assignment are twofold... If the waste lands:are being reserved 
for assignment: to certain categories of people like Harijans or Tyagis or ex-military 
men, the right of the State to assign them to them cannot be disputed. But if in 
the case of unreserved waste lands competition for assignment is between two sets 
of unprivileged’ persons, the Board’s ‘Standing:Orders make provision for preference 
being given to persons'who have been cultivating the lands or owners of ‘adjoining 
land, ete. "°° - pet ke AMN : < 
C O Therèfore; in this case, the State was at perfect liberty to assign the land to poor 
Harijans of Mangulam and therefore thé respondents have got title to these disputed 
lands. ©) |). DA cde AA AN R Hie na 


The more important point, however, for the 145, proceedings, isnot adjudication 
of title, but. possession at the crucial time mentioned in, the section itself. In this 

’ case the land ‘has- been lying fallow and it is a well-settléd principle of law that in 

regard to-wasté land or fallow land where khas possession cannot be demonstrated - 


7 A 


possession will- follow title. 
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Therefore; the learned First Class Magistrate was right in holding that these 
rights of Harijans to remain in possession should be protected unless and until evicted 
therefrom in due course of law and in forbidding disturbance of such possession untl 
such eviction. The order of the First Class Magistrate is correct and this.revision 
is dismissed. f PES ee 


P.R.N. — Petition dismissed. 


` IN THE, HIGH. COURT OF JUDICATURE AT MADRAS.. E 
PRESENT E Justice RAMASWAMI. . uom o 


Muthiah Chettiar : Set © too aa Petitioner 2 

Madras General Sales Tax Act (IX of 1939)» sech section 15 (2) (a) and Madras General Sales Tax i (Fee 
over and Assessment) Rules (1939), ru ir Appia icabilty—Oilmonger having country chekku and also purchasin, 
soil from others and trading thereon—-Failure to submit return—Offence—Government Notification, dated 6th Mon 
1953—Scope qf. ; 

An oilmonger who owns and runs a country chekku for expelling oil which he sells can claim 
exemption from payment of sales tax and from the obligation to submit a return under Government, 
Notification, G.O. No. 1323, Revenue, dated 6th May, 1953, issued under section 6 of the Madras 
General Sales Tax Act, 1939, only if he deals exclusively in the e produce of such chekku or oil-press. 
Where it is found that besides the sale of such produce, he had been purchasing dongs quanhties of oil 
from others and trading in that oil, and his turnover clearly shows that he co ot have been dealing 
in the very small quantities which alone the country oil-press would expel, he is not entitled- to the 
benefit oft the Notification, and, failure on his part to submit a return would be punishable under 
section 15 (2) (a) of the Sales Tax Act, read with rule 11 of the Turnover and Assessment Rules (1939). 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order'of the Additional Sessions Judge: of the 
Court of Session, Tirunelveli Division, dated 28th March, 1959 and made in C.As, 
Nos. 26 to 29 respectively (G.C. Nos. 29 to 32 of 19595 respectively on ae ale of the 
Sub-Divisional Magistrate, Koilpatti). : ae 


'.M. Srinivasagopalan, for Pétitioner. Ds 
M. Narayanamurthi, for Public Prosecutor (P. S. Kaa for State. ies 


The Court made the following | : a 


Orver,—This batch of revision cases arises from the convictions and sentences 
in C.C. Nos. 29 to 32 of 1959 on the file of the Sub-Divisional Magistrate, Koilpatti. 
The accused, who is an a oilmonger, was convicted under section 15 (2) (a) of the 
Madras General Sales Tax Act. The Sub-Divisional Magistrate sentenced the 
appellant to fines of Rs: 300, 400, 400 and Rs. 600. But the Additional Sessions 
Judge, Tirunelveli,. sited the’ gon vicnions, but reduced the sentences aon 
to Rs. 100 each. - o 


_ The facts are short. This revision petitioner is an oilmonger running a country 
chekku for expelling oil., I need not point out that a country press can be used’ for 
extracting oil from groundnuts, gingelly, cocoanuts and castor-seeds. f 


,. On 13th November, 1956, P.W. 1, the Special Assistant Commercial Tax Officer, 
inspected the ‘shop of the accused, and found him dealing in different kinds’ of oils, 
and, trading in oils by purchasing" from others. He recorded the statement, Exhibit 
P-1, wherein the accused admitted that he had purchased oil from a others, and 
that he had been. stocking them. - i me 


“So far as G: C. Nos. 29 to” 32 of 1959 are concerned, the SON Da that he 
had purchased. cocoanut oil from one Karuppiah Nadar of Sankarankoil. Fifteen 
tins of groundnut oil, 5 tins of castor oil, 1/2 tin of gingelly oil and 14 tins of cocoanut 
oil were found in the shop of the accused. f ; 


Ri 
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From the statement recorded by the: Assistant Commercial. Tax :Officer: from 
.the;accused, it was seen that the accused had a total turnover of Rs. 31,254-11-0 
during April, 1952, to March, 1953. The turnover for 1953754 was’Rs. 24,858-13-0, 
‘the turnover of 1954-55 was Rs. SR goi -12-6 ; and the turnover for 1955-56 was 
pa 5 340943-6 ` 

-~ Thereupon, the Deputy Gbomertal Tax Officer, Sankarankoil, took farther 
anon, and ope set of action related to levying of -the escaped assessment -which 
- ‘resulted in thé Sales Fax Appellate Tiibunal finally dismissing the appeal of the 
accused’ and:recovery of the escaped assessment from the accused. ' The other’set of 
‘action was the prosecuting of this accused for offences under section 15 (2) (a) of the 
Madras General Sales Tax Act, read with rule 11 of the Madras General Sales Tax 
(Turnover and: Assessment) , Rules in that ' ime accused wilfully failed to submit 
‘accounts. e 

The case for the aecused was, that because he has been kčeping a country oil 
press, he is exempted from payment of sales tax, and submission of returns. 


The Notification, G.O. No. 1323, Revenue, dated 6th May, 1953, states : 


~ « “Tn “exercise of the powers conferred by section 6 of the Madras General Sales Tax Act, 1939 

.(Madras Act IX of 1939), the Governor of Madras hereby exempts permanently with. effect from 

ist April, 1953, every person owning or having an interest in country oil chekkus, single or multiple 
and dealin exclusively in the produce of such chekkus from See of ay tax under section 3 (1) 

ofthe ‘said oie in respect of such, dealings ”. 

' But the facts, here clearly show that the E was not dealing ema in 
= oils expelled by the chekku run by him. On the other: hand, he has been 
purchasing from others and trading on that oil. His turnover also clearly shows 
that he could, not have been’ dealing in the very small quantitiés’ which alone bis 
country oil press, would expel. ; 


The convictions are, therefore, correct; and ‘the, sentences are proper. The 
revisions are dismissed. 


ead PRN, gas SEO RS ei cae tiny Yan ` Petitions dismissed. 


ro : A IN THE HIGH COURT ¢ OF JUDICATURE AT MADRAS. 
lant “PRESENT :— MR. Justice ANANTANARAYANAN. , 


Manian Muthuraja . e oegi f bkt - Petitioner ; 
B yk a: 


P. S. i Rajaraihitem l 7 a ETR 

ar as Cultivating Tenants Protection Act (XXV of 1955, wg et XIT of 150), ting a 

gi md (a and Spiga Np Agriculture’ —Lesses OF ysufruct of cashewnut plantation—If sara) 
ht to benefit of section 4-B. 

- R peoi who takes land on lease for enjoyment of the usufuct of the cashewnut plantation there- 
on is a “ cultivating tenant” aś defined in section 2 (a) of the Madras ‘Gultivatin, Tenants Protection 
Act, and he mate be held to be engaged in “ cultivation ” as defined jo section 2 B: 

Irrespective of the nature of the produce of the land, whatever is ‘grown, aided by human Tabour 
anid’ effort, would be an agricultural produce and the process of producing it'would be “agriculture” 


and the. lessee in respect of a cashewnut plantation would be certainly a person engaged in “‘culti- 
vation ”, and hence entitled to the benefit of section 4-B of the ve as amended by Act cot MLV of 1956. 


«Chacko, In re, (1954). 2 M-L.J. 737, applied and followed. . 


Petition under section 6-B of Madras ‘Act XXV of, ions read: with section i1 5 
of Act V of 1908 praying the High Court to revise the Order of the Revenue Court, 
Tanjayur, | dated 26th December, 1959 and made in P, No. 1026 of 1959., 


e ‘+ Raman,’ \for_Petitioner. 
_ R. Sundaralingam, for Respondent. 


af 





` * GRP. No. 376 of 1960. ro ee ; ie agih Marche, 
5th Chaitra, 1882, Saka 


476 THE’ MADRAS-.LAW JOURNAL REPORTS. {1960 


‘ The’ Court ‘delivered the following © 11" ~ 


- Jopement.—This revision proceeding: raises an jicectne point ae section 
4B of Act XXV ‘of 1955 as amended by Act XIV of 1956. The facts are -very 
simple. The revision: petitioners a lessee for a pefiod of one year in respect of a 
cashewnut plantation. The landlord refused to execute a lease-deed as required 
by section 4-B of Act XXV of 1955, though the revision petitioner was admittedly 
not-in arrears, and has actually deposited the advarice amount due., The case of 
the landlord.was, not that the revision petitioner was in arrears and was therefore , 
liable to be evicted, but,that the revision petitioner was. not a ‘tenant’ as defined 
under the Act, because, the land. was not. taken,.on lease for the use of the land for 
the purpose of agriculture or horticulture as, defined in.section 2 (b). The ar, ent 
here is that the revision petitioner took ‘the land on lease for enjoyment of the usu- 
fruct in respect of the cashewnut plantation, and that this would not bring him 
within the deldition of ‘cultivating tenant’ . (section 2 (a) of the Act), which depends 
in its turn upon the definition of ‘ cultivation’? under section 2 (b) of the Act. The 
learned ‘Officer presiding over-the Revenue Cotirt, Tanjore, thought that this argu- 
ment had substance, and hence dismissed, the. application as not maintainable. 


I think that very little is needed to show that the view adopted by the Revenue 
Officer is-erroneous. The matter has been fully ‘dealt with by Ramaswanit; J» in 
Chacko, ‘In rel. Thé learned Judge observes as follows :— " 

“ Irrespective of the nature of the produce or product of the-land, Whatever i is-grown aided by 
human labour and effort, whatever does, not grow spontaneously on the soil without t haman -labour 
or ao would be an agrictultural product, and the proces of producing it would, be Saeima 

e meaning of that expression.’ 
After this, ‘the learned Judge has. collected ‘the ‘authorities holding, “intel! alia 
betel” leaves, cardamom and mango to be agricultural. products so defined. It logi- 
cally follows that lessees in respect of such plantations would certainly be persons 
engaged in ‘cultivation ° within the.meaning, of section 2 (6) of.Madras Act XXV 


of 1955. 


What is'now urged before me by. the learned anne for the respondent is that 
the revision petitioner was a lessee only in respect of the usufruct, so that there is no 
evidence to ‘indicaté that’ lie was'!engaged in actual manual labour of any kind on 
the land, with regard to the plantation. But I take it that the test would be the 
same whether with reference to a usifructuary niortgage Gr a lease, so long as there 
is a cashewnut'plantation, and it is the subject @ te lease. The lessee will . 
necessarily have to provide the minimum care for the plantation, and so long as we 
may take judicial notice of this fact, he would certainly be a person engaged in ‘culti- 
vation ’ within the meaning of the Act. Otherwise, the result would be the patently 
fallacious and absurd one, that, in'every case, thé application of the definition would 
depend upon oral evidence as to the kind of manual labour employed by the lessee, 
Itis not pretended that cashew trees, being organic growth, can subsist by themselves 
without thé necessary minimum ‘care, such as watering, ‘etc. In thé case of a lease, 
it is obviously the lessee”in occupation who will be providing this minimym care. 
I have no hesitation in holding that the cultivation of cashew trees in that sense, 
under a lease of the’ usufruct,’ comes withia the definition of agricultural use, and 
that the present revision ' petitioner is, therefore, a ‘cultivating tenant,’ as peered 
in the Act. ot i soy de . 


The revisioa proceeding is accordingly ‘allowed, and'the order of the Revenue 
Officer is set‘asidé. . The application is itself remitted to the Court: ‘below, for, further 
disposal in the light ar these bsd ranoni: There-will beno order'as to costs." , 


PRN: 4 i g i iodat. 
: . * Application;remanded. 


Y j: ad 





sae ae 1. (1954) 2 M.L]. 737 at 742. aS 


II]. SUBRAMANIA MUDALIAR’ D.” AMMAPET/CO-OP.;80CIETY (Somasundaram, F.): ‘477 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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ibd , PRESENT iMr: JosriGe SOMASÜNDARAM. oe 
Subramaaia'Mudaliar : |... — T S a Appellant® ` 
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. Ammäpet Co-operative Weavers Production & Sales Society 
by President, S. Gopalaswami Mudaliat- Á be ERA Respondent. 
,_ Gontract-—Offer and acceptance —Cominumication of a aepanie--Nesesty-Contac for sale of land—Time— 
Uf essence of contract. 
Pleadings-—Relief —Right of party to abandon own case and claim relief on basis of opposite, party’ 's case. 


; The acceptance of an offer made must be communicated: to ‘the, party making the’ offer and 
when there has been no such communication, there can be no completed contract which can be spécifi- 
cally enforced. 


Where an offer is made by a person to purchase a house belonging to a ‘co-operative society, its 
necessary that the resolution of the society accepting the offer of. a would-be purchaser should be 
duly communicated to the latter and, unless there is ‘such a communication af the resolution, merg is 
no completed contract. +s 1 ; 


Tn cases of sales of immoveable, time is not normally to be, considered as essence of the contract. _ 

Jamshed Khodaram v. Burjorji' Dhunjibhai, (1915) 30 MLJ. 186 : LR: 43 LA. 26 : LL.R. 40 Bom 
289, relied on. , 

A plaintiff cannot be allowed to abandon 'his own case ‘and then, turn round and adopt that of the 
defendant and claitn relief on that footing. 


Govindara} x v. Kandaswami Goundar, (1956) 2 M.LJ. 578, ‘Bollowed. * 


S Appeal against the Decree of the District Court of West hanai i in Appeal 
Suit No. gi of 1957, preferred .against the Decree of the Court.of the District 
Munsif of Thanjavur, in Original Suit No., 61 of, 1956. 


K. S. Champakesa Iyengar, for R. Gopalaswami Iyengar, for Apollo ` 
K. Shanmukham, for, Respondent. Peta D tuon 
The Court deliver ed the following. - Pa 


Jupomenr. —The plaintiff isthe’. Appela He AE the: suit for aaie 
performance, of an alleged contract to sell. the ae belonging to the sais dent, 
The respondent is a ‘co- operative society, a ae 


"The case for the plaintiff i is this. “In the aa of January, 1956, the; defeùdagi- 
society called for offers for the sale of the house... There, were offers up to Rs. 2,500. 
The plaintiff gave a petition ‘for ‘purchase of R. 2,550. ‘The Board, by its resolution 
‘No. 391, dated, 3rd September,. 1956, accepted the’ plaintiff’s: offer and authorised a 
sale-deed to be executed by the eadeni ‘if the sale'could`be concluded before 2nd 
March, 1956. The plaintiff was informed by the President of this resolution and 
subsequently he was told that a draft sale-deed might be submitted after Mahamahain, 

that is to say, by about 7th March, 1956. Accordingly the plaintiff submitted a 
‘draft sale-deed, but the defeadant did"hot sell the house because the sale was not 
completed before and March, 1956, ‘according to the resolution. This‘answer of 
the defendant was also emhodiéd in a resolition, dated. 5th March, 1956. It may 
be mentioned that it was.only after this resolution that the plaintiff sent‘a draft. The 
defendant admitted the offer made by the plaintiff and also the first resolution passed 
by the Society ad the fact that the Président informed the plaintiff of the resolution 
and added that the plaintiff: agréed to the timé-limjt and} aş he did not keep tothe 
time-limits, thé subsequent’ resolution was passed. The’ defendant denied that there 
was any mention to the plaintiff that the draft might be’ submitted by.7th. March, 
1956. On these facts,’ issues were ‘framed: as -follows > 


, «(1) Was, there any. stipulation ds to the time, for plaintifs falfilli ng, the contract and, F “$0, 
was time essence ‘of the contract? | 


J H a ee aa ae > ny - ‘ "i 
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(2) Was there a completed contract‘ in law? 


Two other issues also, were framed which are not necessary for the purpose of 
the contentions before me ia Second Appeal. The first Court decreed the suit, but 
in appeal the District Judge dismissed the suit. Hence this Second , Appeal ae the 
plaintiff. 

The appellate Court went on the footing that time was of the essence of the ci con- 
tract and as the plaintiff, knowing the terms of the resolution, did notconform him- 
Self to those terms, he could not be allowed specific performance. As regards the 
communication, in paragraph 8 of his judgment, the learned District Judge 

observed : 

Tt was the duty of the plaintiff to obtain the Board’s resolution in writing accepting his offer 
‘as per Exhibit B-2 and the terms of the resolution. He cannot for one Purpose a: on the resolution 
and for another purpose escape from its terms.” i , 


In paragraph 10 he says: 


c + “ There is nothing to' show that plaintiff was ready and willing to partie his part ofthe contract 
‘within the time limit. In fact, he appears to have taken it leisurely on some alleged assurance by the 
President, that is hardly worth any credence.” 

In paragraph 12 he held ‘that there was no completed contract: and ‘that, ‘in: any 
event, time was of the essence of the contract and therefore he found the points ir in 
favour of the defendant and dismissed the suit. sf 


In appeal before me, the main contention of the appellant was that time was not 
of the essence of the contract. „If the case has to be decided only on that point, I 
must agree with the conteation of the appellant that in this case time cannot be 
‘said to be of the essence of the contract. Ihave only to refer to the decision in 
‘Jamshed Khodaram v. Burjorji Dhunijbhat?, to hold that in such a case of sales of land, 
that is of PORVARI property, time is not normally to be considered as essence of 
the contract. © ; 


But by far the most important gated that appears to me and on ‘which the 
learned counsel for the respondent relies is whether there has been a completed cen- 
tract, that is to say, whether there has been a communication of the resolution passed 
Dy. the society to the plaintiff? . The plaintiff states in his evidence that 


“no information was given to me nor was I informed on 2grd February, 1956, that I might 

ni ge the sale by fe March, 1956. The President asked me to prepare draft on 7th March, 
795 orally. On 3r February, 1956, he said that resolution has been passed deciding to sell the 

house to me.” 

"The evidence of the plaintiff clearly shows therefore that the entire terms of the 
.contract were not communicated by the President to the plaintiff. Notwithstand- 
ing this fact, the lower Court has held that undoubtedly the President „must 
have informed the plaintiff of the entire resolution. But it is necessary to refer 
_to the circumstances under which the President is said to have informed the 
plaintiff. While the plaintiff was in his shop the President is said to have 
told him at the shop at about 7 P. mM. of the passing of the resolution. This 
is the communication, which is relied on by the plaintiff for the purpose of 
showing that there is a completed contract between the plaintiff and the defendant. 
It is contended by Mr. Shanmugham, learned counsel appearing for the society, 
that this casual information would not amount to a communication and therefore 
this would not amount to a completed contract. He relied on the decision in Powell 
.v. Lee and other?. ‘There, the managers of a school passed a resolution appointing the 
plaintiff, who had applied for the post, to the position of Headmaster ; but the de- 
cision. at which they had arrived was not communicated to the plaintiff. It was 
held that the passing of the resolution without communication to the plaintiff did 
“not constitute a contract to appoint him to the post for the breach of which the plain- 
tiff was'entitled to sue. On the facts of that case it is clear that one of the members 
of the Committee gave information to the plaintiff in that case. It was observed ‘that 
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« where a body of six ‘people, acting not as corporation or as a board of directors but as six 
persons having the power to appoint to a post, vote on the question and resolve to appoint some- 
one,, they do not.make a concluded contract then and there. There must be something more. 
There must be a communication made by the body of persons to’the selected candidate. In the 
above case, the managers authorised ‘2 communication to Mr Parker to the effect that he had not 
been elected ; but they did not authorise a communication to Mr. Powell to the effect that he had 
been elected. Tomy mind that implies that they reserved the power | to consider the matter ”. 

The facts disclose that only one of the members inforined Powell of the acceptance 
of his application and of appointment by the body of Mr. Powell as Headmaster, 

Ia the above case under appeal, according to the rules of the Society : 

“The Secretary shall be responsible for the executive administration of the Society subject to 
the control.of the President”. , 
Rule 23 (c) says: 

“The Secretary shall be the officer to sue or be sued on behalf of the sB and all bondei in 
favour of the Society shall be in the name of the Society.” 
This rule shows that any communication on behalf of the Board must be by the 
Secretary as guch not by the President in a casual way to any persons who may 
have dealings ‘with the Society. I hold, therefore, that, construing the Rules along, 
with the evidence in the case, there has been no communication by the Society as' 
such to the plaintiff. If there has been no communication, then there has been- 
no concluded contract. 


‘According to the plaintiff’s evidence, the e.tire terms were not communicated. 
He-was only informed: of the acceptance and not about completing the transaction. 
before a particular date. - He cannot be allowed to turn round and abandon his 
case and rely upon the defendant’s case that the entire resolution was communicated 
to him. “ As pointed out by Rajagopala Ayyangar, J., in Govindaraj v. Kandaswami 
Goundar!:.. 

t o,“ The plaintiff cannot be allowed to abandon his own i adopt that of the defendants ind 
laare on that footing”. . 

On the facts, therefore, I hold’ that there has. ies no communication of the 
resolution to the plaintiff and therefore there has been no a coatract in 
this case, and ia this view the plaintiff’s case must fail. 

‘The appeal is, therefore, dismissed with costs. Leave refused. 

P. R.N.. ——— i _ Appeal dismissed. 

IN THE HIGH COURT. OF JUDICATURE AT MADRAS, 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice anb Mr. Jushos 
Verkaswamr. A APN R i a 
R. V. Khalilur Rahaman Sahib : s Paistis 

a 3 è 3 r \ 
s. H -Syed Hussain omer: os ue. 


“Civil Procedure Code (V of 1908); raid 95— Scope and applicability—Claim for damages for orong fúl 
attachment before 'judgment—When could 

It is no doubt true that the setting ery of the order of attachment which is alleged to have been 
obtained on: insufficient grounds is not.an essential preliminary to te grant of, compensation under 
section 95 of the Civil Procedure Code. But when ‘an order of a ent so obtained has been 
made absolute after heating “the parties, it would mean that according to the Court the appli- 
cation for attachment was made on sufficient grounds and if that order has become final, it Swill. not 
be open to the same. Court on a subsequent application under section 95 of the Civil Procedure Codé 
to,hold the contrary. So long as, the prior binding order of attachment, which has been allowed to 
become final, is not set aside either by appeal or reyiew or otherwise, an application pane section 
95 of the Civil ‘Procedure Code cannot be allowed on the ground that the order has been 
on‘insuficient grounds, This is really a case of applying the principle of the rule of res fu pea 
bodied in the Procedure Code, which may not, however, in terms a apply. But where the order 
e aa e Bnal’e only ex parle and there is no final o cron the merits and after | > 
considering ‘the objections of the defendant, then it will not be equitable to apply the above rule. 
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Petition scat section’115 of Act. V of 1908,! praying the High Court ‘tor revise 
the Order of the Court of the Subordinate Judge, Vellore, ‘dated 24th December; 
1956 and’ made in'C.M.A,'No. 48 ‘of 1956, preferred against I.A. No. 205 of 1955, 
in O.S, No. 385 of 1954, on the file of the Court of the District Munsif, Vellore, . 


T: L. Nagaraja ‘Rao, for Petitioner. 
M. R. M. Abdul Karim, for Respondent. 


The Order of the Court ‘was’ made by '` ` e 


Rajamannar, C.F. —This Civil Revision’ Petition originally came up for hearing 
before Ramachandra‘ Iyer, J., who‘ considered that the case may be posted before 
a Division Bench ın view of the conflict between the decisions in Rama Mudali v. 
Marappa Goundan* and Palanisami Goundar y. Kaliappa Goundar?. 


This petition arises out of an application under section 95 of the Code of Civil 
Procedure for the award of compensation for attachment on insufficient grounds. 
It is sufficient to state the following facts. The petitioner before us filed a suit, O.S. 
No. 385 of 1954, in thè Court of the District Munsif of Vellore against the respondent 
to recover a sum of Rs. 1 ,260-4-0. ‘Along with the suit he also filed I.A. No. 1245 
of 1954, for” attachment before judgment of the respondent’s residential house 
at Gudiyatham on ‘16th’ December, 1954. An interim order of attachment was 

assed and the property was actually attached on 17th December, 1954. On rath 
Paon 1955, time till 19th January, 1955, was given’to the respondent to file a 
counter-affidavit. The counter-affidavit appears, to have been filed and the matter 
was posted for enquiry to 27th January. Eventually, on 4th March, 1955, the-suit 
itself -was decreed ex parte and ‘the attachmentswas made absolute. Subsequently, 
the respondent appears’ to have got the . ex: parte decree set aside, but evidently 
no application was made to have the attachment set aside. The respondent there- 
after.filed the application, out of which this revision petition arises, L.A. No. 205 of 
1955, under section 95 of the Code of Civil Procedure, allegeing that theattachment 
was procured maliciously on untrue allegations. . The.réspondent stated that he 
was possessed. of vast properties and extensive lands and he was also carrying on a 
lucrative business. ‘The attachment was therefore obtained on false and insufficieht 
grounds with a view to injure his , reputation. The respondent claimed damages 
in a sum of Rs. 1,000. The learned District Munsif held that the attachment was 
effected mala: fide and on insufficient grounds, He overruled an objection that the 
application was not maintainable,‘ because theré was- no order- setting aside the 

attachment. He considered a sum of Rs. 300 would be adequate compensation and 
accordingly directed the petitioner to pay the said amount. There was an appeal 
by the petitioner before us to the Subordinate Judge of Vellore but the appeal was 
dismissed: The learned Subordinate Judge agreed with the District Munsif on all 

oints. He found that the attachment was secured on false and insufficient grounds. 
He also held that the petition was maintainable though the order of attachment had 
been made absolute and there., was no order setting aside. the attachment. The 
petitioner seeks from this Court a revision of the'said order of the Subordinate Judge 
confirming the order of the District Munsif, 


Obviously; this’ Court cannot go behind’ thé findings of the Courts below that 
the attachment was ‘procured’ on false’ and insufficient grounds and that the sum 
of Rs. 300 -would be adequate compensation. u The argument was therefore con- 
fined to the question whether the: respondent could be granted any compensation 
so long,as there wasan order of attachment which-had" been made absolute and 
there ‘was no order setting aside the said attachment. Before’ we „deal with the 
decisions cited>to us, we would point;out:that there are two aspects from which the. 

uestion -can ‘be: approached: - One is-that an application ‘under section g5:of the 
Node of Civil Procedure, is not maintainable once an attachment has been made 
absolute after notice and’ there has been no subsequent order cancelling such attach- 
ment. This is the aspect emphasised, in the decisions cited to us. The other as- 
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pect is not that the application itself.is not maintainable but that the prior order of 
attachment which had been allowed to become final would preclude the Court from 
holding that the attachment had been procured on false and insufficient grounds. 
The reasoning is as follows: If the application for attachment had been made on 
false or insufficient grounds, then it would be open to the defendant on notice, to 
come up and sonvince the Court that there was no valid reasons for ordering an 
attachment. But if in spite of opposition by the defendant the Court were to hold 
that there are good grounds for ordering attachment and make the attachment 
absolute, howe can it be held on a subsequent application (under section 95, Civil 
Procedure Code) that the attachment was obtained on false or insufficient grounds ? 
The prior order of attachment which had become final would be circumvented. 
Bearing these two aspects in mind we shall deal with the décisions ‘cited to us. 
Before doing so we shall set out the material portion of section 95, Civil Procedure 
Code. 

“95 (1).—Where, in any suit in which an arrest or attachment has been effected or a temporary 
injunction granted under the last preceding section,— i 

(a) it appears to the Court that such arrest, attachment or injunction was applied for on in- 

sufficient grounds. . . . . . . . the defendant may apply to the Court, and the Court may, 
upon such application, award against the plaintiff by its order such amount, not exceeding one thou- 
sand rupees; as it deems a reasonable compensation to the defendant for the expense or injury caused 

In Palaniandi Moopan v. Pachi Palaniandi Moopan', Cornish, J., held the passing of 
an order absolute for attachment before judgment is no bar to the entertainment 
of an application under section 95, Civil Procedure Code, for compensation for ob- 
taining such order on insufficient grounds. The facts in this case were these. The 
plaintiff applied for and obtained an interim order of attachment before judgment 
under Order 38, rule 5. ‘The defendant by his counter-affidavit denied the plain- 
tiff’s allegations, but the order of attachment was made absolute on 5th November, 
1925. In the counter-affidavit filed on behalf of the defendant, he reserved his 
right to apply for compensation under section 95 and eventually the application 
under section 95 was filed. The suit was decreed in favour of the plaintiff on 22nd 
October, 1926. The District Munsif awarded compensation to the defendant on 
the ground that the allegation made by the plaintiff was false. The order of the 
District Munsif was confirmed on appeal-by the Subordinate Judge. It was con- 
tended for the petitioner that in view of the order absolute, the Court had no juris- 
diction to entertain the petition for compensation under section 95. The argument 
is thus stated : 

“The argument would seem to go the 1 of proposing that when once the Court is satisfied 
that an attachment should be made absolute, and that order is not appealed against, the ‘question whether 


the attachment was applied for on insufficient grounds cannot be reopened by the party aggrieved by 
the order.” ' 


A judgment of Ramesam, J., in an earlier case, Venkatappayya v. Venkatapayya?, 
was relied upon but the learned Judge Cornish, J., thought that the case before him 
differed from that before Ramesam, J. The conclusion of the learned Judge was 
that the right under section 95 to give compensation is independent of the passing 
of a prior absolute order of attachment. Beasley, C.J., tooka different view in 
Rama Mudali v. Marappa Goundan?. In that case the suit was one on a promissory 
note and the plaintiff obtained an interim order of attachment of the defedant’s 
cattle. Later on, before the suit had been decided and without having obtained 
_ any order setting aside the order attaching the property, the defendant put in an 
application for compensation on the ground that his cattle had been wrongfully 
attached. The learned Chief Justice held on the authority of Lees v. Patterson*, and 
‘other cases that the application for compensation could not be made until in appro- 
priate proceedings the order of attachment had been set aside. The earlier decision 
in Palaniandt Moopan v. Pachi. Palaniyandi Moopan1, was apparently not cited to thea * 
learned Chief Justice. ane : a Lod. 4 
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Palanìisam Goundar v. Kallappa Goundart, considered both the decisions in. 
Palaniandi Moopan v. Pachi Palaniyandt Moopan?, and Rama Mudali v. Marappa Goundan?. 
It is important to notice that the learned Judge was dealing with two appeals, an 
appeal against an order making absolute:an attachment before judgment and 
another appeal against the dismissal of an application under section 95 of the Code 
of Civil Procedure for compensation for wrongful attachment. In ¢he trial Court 
an application to vacate an ad interim attachment and the application for com- 
pensation were heard together. The learned Judge observed : 

` e 

“In such circumstances it seems hardly fair to a as against the appellant the rule embodi 
in Rama Mudali v. Mar bpa Goundan 3 according to o EDR a application fee empensat for wron S 
attachment would not lie until the attachent itself has been set aside. The trial Court had before 
it an application to set aside the attachment and abstained from passing orders on it until the hearing 
of the application for compensation was finished. Similarly in this Court I have before me both an 
appeal against the order confirming the attachment and an appeal against the dismissal of the 
application for compensation.” 


Incidentally he referred to the decision of Cornish, J., in Palaniyand! Moopan v. 
Pachi Palaniyandi Moopan*, and evidently the learned Judge thought that the view 
taken there is correct. He then proceeds to comment as follows on the decision. 
of Beasley, C.J., in Rama Mudal v. Marappa Goundan? : 


s . with all respect to the learned Judge who decided the former case, it does 


seem to me that the requirements of an application under section 95 should be based on the language- 
of the section and not on rules obtaining in Common Law with reference to a similar but not identical 
Common Law remedy. The decision in Rama Mudali v. Marappa Goundan*, is based on Lees v. Patter- 
son*, which was a case in which damages for the wrongful issue of a writ of ne exeat were refused on the 
ground that the writ had not been set aside. But it seems to me that no such preliminary step has 
been prescribed in section 95 which alone governs the procedure in a summary application for: 
compensation for wron attachment. I doubt whether one would be justified in hedging this. 
remedy round with restrictions which the section itself does not import.” 


These observations were really in the nature of obiter because there was a pending 
application for setting aside the order of attachment. 


Pausing for a moment here, with respect, we agree with the opinion expressed 
by Wadsworth, J., that the setting aside of the order of attachment is not an essen- 
tial preliminary to the grant of compensation. An application under section 95 
cannot be dismissed in limine on the ground that there is a subsisting order of attach- 
ment. But the learned Judge has not dealt with the other aspect mentioned by us. 
at the opening of the judgment, namely, that an order making the attachment ab- 
solute after hearing the parties would mean that according to the Court the applica- 
tion for attachment was made on sufficient grounds, and if that order has become 
final, it will not be open to the same Court on a subsequent application under sec- 
tion 95 to hold to the contrary. It should not be overlooked that the Court to which. 
an application under section 95 has to be made is the very Court which has passed 
the order of attachment. This aspect is stressed by: Ramesam, J., in Venkatappayya 
v. Venkatappayya®, which was decided earlier than the cases above mentioned. In 
that case the District Munsif passed an order granting an ad interim injunction 
after notice to the defendant and after hearing both parties. Subsequently 
the defendant furnished security and the temporary injunction was dissolved. 
A few days later the defendant filed an application for compensation from the 
plaintiff on the ground that the application for temporary injunction was made 
on insufficient grounds. ‘The learned Judge held that the petition did notlie. He 
doubted whether an award of compensation can be made in a case where the order 
of injunction was passed after hearing both the parties and it was found that there 
were sufficient grounds. He said: 

“In my opinion the petition of the respondent does not lie. It is not pretended that the appli- 
cation was based on anything that appeared in the trial of the suit (which actually took place in March, 


1921). It is doubtful whether an award of compensation can be made in a case where the order of 
*injunction was passed after hearing both the parties and it was found that there were sufficient grounds 


SS SS 
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and the plaintiff has not ultimately failed in his suit, (see Roulet v. Fetterle?). But assuming that even. 
where after an order was made on hearing both parties and the plaintiff has ultimately succeeded, a 
petition lies under section 95 for com ation—such cases must be very rare indeed—the stage for 
such an application would be only when the suit is heard. Up to then, such a petition would be 
premature—see Sokkalingam Chetty v. Rrishadsoond Aypar*. I am not saying that when the order was 
refused, compensation cannot be asked immediately without waiting for the suit. 


In my opiniof to allow a petition of this kind immediately after the main petition was disposed 
of and without fresh materials as for a review or such as may appear at the trial of the suit, will be 
generally to permit a Court to come to a conclusion inconsistent with and opposed to its 
prior order. I dą not think such an anomaly is intended by section 95.” 


` With great respect, we find ourselves in entire agreement with this view which 
appears to us to be both common sense and sound in law. 


In Gyan Prakash Mital v. Kishori Lal’, the view taken by Beasley, C.J., in Rama 
Mudali v. Marappa Goundan*, was followed by Yorke, J., who referred also to the 
decision of the Calcutta High Court in Satish Chandra Banerji v. Lala Munilal®, where 
it has held that the rightness or wrongness of the order for attachment before judg- 
ment could not be canvassed in a subsequent suit on the question of damages for 
malicious prosecution, and such a suit was not maintainable where in the prior suit 
the order of attachment was not vacated and the rights of the parties were determined 
on the basis that it was a right order. We look at the matter this way. There is 
a prior binding order that there are sufficient grounds for making an attachment 
before judgment. That order has been allowed to become final. So long as that 
order has not been set aside, either by appeal or review, or otherwise, an applica- 
tion under section 95 of the Code of Civil Procedure cannot be allowed on the ground 
that the order had been procured on insufficient grounds. It is really a case of 
applying the underlying basis of the rule of res judicata embodied in section 11 of the . 
Code of Civil Procedure, which may not in terms apply. Before we apply this rule 
of res judicata, we think one essential condition must be satisfied. The Court must 
have heard and finally decided after hearing the parties whether there are sufficient 
grounds for ordering attachment before judgment. If, on the other hand, an 
order of attachment was only ex parte and there was no final order on the merits and 
after considering the objections of the defendant, then it will not be equitable to apply 
the rule. We realise that the view we are now is actually not to be 
found in any of the decisions cited to us. But we think it is te proper view to take. 


In the present case though a counter-affidavit was filed by the defendant, there 
does not appear to have been any considered order passed by the Court making 
the attachment absolute. Actually the attachment was made absolute on the day 
on which the decree was passed, almost automatically. It cannot be said that the 
Court heard and finally decided whether there were sufficient grounds for order- 
ing the attachment. In these circumstances there was no bar to the application 
under section 95 of the Code of Civil Procedure. The decision of the Kerala High 
Court in Subrayan v. Kochuvarkey®, does not carry the matter further than Palanisami 
Goundar v. Kallappa Goundar?. In view of the findings of fact on the other points 
which are binding on us, the order of compensation must stand. The Civil Revision 
Petition is dismissed but there will be no order as to costs. 


R.M. Petition dismissed. 


4 


oe 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ’ 
Present :—MR. JUSTICE BALAKRISHNA AIYAR. 


. 


P. Kanthammal .. Appellant* 
v. i 
D. S. Rajalakshmi .. Respondent. 


Civil Procedure Code (V of 1908), section 95 (1) (a) and (b)—Applicability—Conditions-—-Promissory note 
executed by two persons —. rsemenè by holder to nomines of one—Suit Attachipent before judgment 
of money belonging to executant causing endorsement ın favour of plaintiff/—Dismissal of suit as against such execu- 
tant—Application for compensation by successful defe agatnst benamidar plaintiff—Maintainability—Starting 
point of limitation—Limutation Act (IX of 1908), Article 181—‘* When the right to apply accrues ”-—Interpre- 
takon of. : 

On 17th December, 1947, Kanthammal and Kuppuswami Chetti executed a promissory note 
for Rs. 10,000, in favour of one Ispahani who, on 13th December, 1950, endorsed it without recourse 
toone R. R brought a suit on the promissory note against both the executants and obtained an order 
for attachment before judgment on 5th March, 1952, of an amount lying in Court to the credit of 
Kanthammal. But by some mischance, the amount was paid out to her. The ex farte order of attach- 
ment was confirmed on ggth January, 1954. 


The suit was ultimately decreed only against Kuppuswami Chetti and dismissed as against 
Kanthammal, on 1st November, 1955, on the finding that the promissory note was endorsed to the 
“plaintiff R, at the instance of Kanthammal on the understanding that the plaintiff would realise the 
money only from Kuppuswami Chetty and that therefore the plaintiff was not entitled to any decree 
against the rst defendant Kanthammal——who had no objection to a decree being praed against the 
and defendant Kuppuswami Chetti. It was found that Kanthammal herself was responsible 
for instituting the suit and also paid the Court-fee and engaged counsel for the plaintiff. Subsequently 
Kanthammal and R fell out and therefore R decided to press the suit against Kanthammal also. 
After the dismissal of the suit as against Kanthammal, the latter in 1955 applied for compensation 
against R under section 95, Civil Procedure Code. 


Hild: ( n) that on the finding that Kanthammal herself was responsible for instituting the suit, 
and the real plaintiff was herself and not R, she could not ask for compensation as against hesself. 

(2) that it could not be said that the suit was instituted by R as against Kanthammal only at 
the time she repudiated her understanding with the latter, and that the word “institute” in section 
95 (1) (8) would not bear such a construction, which would involve the reading into it words which 
are not not found therein ; 


(g) that on the finding that R was only a benamidar for Kanthammal and that it was for her 
benefit that the suit was instituted, it might follow that the attachment was applied for on insufficient 
grounds as R had no real claim against Kanthammal though the attachment was confirmed, and 
section 95 (1) (a) would be attracted because, to bring the case under that provision, it would be 
sufficient to show that the attachment was effected and that it was applied for on insufficient grounds ; 


(4) that assuming that section 95 (1) (a) applied to the case, the claim was barred wnder 
Article 181, Limitation Act, which applied to the case, and under which time would begin to run 
from the time when the attachment was effected, and not when the suit is subsequently disposed of. 
The right to apply accrued when the attachment was first effected that is in 1952 ; the application 
made in 1956—more than three years after the attachment —was clearly barred by time. 


Appeal against the Order of the City Civil Court, Madras, dated 8th October, 
1956 and made in I.A. No. 395 of 1956 in Original Suit No. 1694 of 1955. 


T. R. Srinivasa Iyengar, for Appellant. 
O. K. Nambiar, for: Respondent. 
The Court delivered the following 


JupomenT.—On 17th December, 1947, two persons named Kanthammal and 
Kuppuswami Chetti executed a promissory note for Rs. 10,000 in favour of one Ispa- 
hani. On 13th December, 1950, Ispahani endorsed the note without recourse to one 
Rajalakshmi. Thereafter, Rajalakshimi instituted C.S. No. 64 of 1951 on the file of 
this Court to recover the money due on ths promissory note. At this time, a sum of 
Rs. 4,500 lay to the credit of the first defendant in C.S. No. 42 of 1945 on the file of this 

. Court. On4th March, 1952, Rajalakshmi applied for attachment before judgment of 

this amount and attachment was ordered on 5th March, 1952. But, by some mis- 

Tt ltt eaea 
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chance, the money was paid out to Kanthammal. Thereupon, Rajalakshmi applied 
to the Court that a direction should be issued to Kanthammal to bring back the 
money. An order was accordingly made by Panghapakesa Ayyar, J., who directed 
Kanthammal co bring back that money. Against that order an appeal (O.S. A. No. 
146 of 1952) was filed. But that appeal was dismissed. On 2gth January, 1954, 
Ramaswami, J°, after hearing both the parties, confirmed the ex parte order of 
attachment that had been made by this Court on'5th March, 1952. 

G. S. No. 64 of 1951 was transferred to the City Civil Court where it was num- 
` bered as O.S. No. 1694 of 1955. On 1st November, 1955, Mr. Tirumalpad, the Second 
Assistant Judge of that Court decreed the suit with costs against Kuppuswami Chetti 
but dismissed it with costs as against Kanthammal. In paragraph 20 of the Judg- 
ment, he observed : 

“ My finding on Issue 2 is that Exhibit A-1 was transferred in the name of the plaintiff at the 
instance of the 1st defendant, ‘on the understanding that the plantiff would realise the money only 
from the 2nd defendant and that therefore the plaintiff is not entitled to any decree against the 1st 
defendant on the promissory note Exhibit A-1. The 1st defendant had no objection to a decree being 
passed against the and defendant.” A f 

Here it may be explained that the case of the 1st defendant at the trial was this. 
She admitted that she had executed the promissory note but the consideration was 
advanced only to Kuppuswami Chetti. He was the person really liable to pay the 
amount. The promissory note was deposited in Court in pursuance of an order made 
by the Court in C.M.P. No. 6932 of 1949 in O.S. A. No. 57 of 1949. When that 
appeal was compromised and in pursuance of the terms of the compromise, the, 
promissory note was directed to be handed over to Nagiah ora nominee of his, 
Nagiah owed money to the Ist defendant. He, therefore, directed Ispahani to 
endorse the promissory note to the plaintiff who would collect the money from the 
second defendant and pay it over to the first defendant. 

After the suit was dismissed as against her, Kanthammal filed I.A. No. 395 of 
1956 on the file of the City Civil Court claiming a sum of Rs. 1,000 as compensation 
from Rajalakshmi under section 95 of the Civil Procedure Code. The learned 
Assistant Judge dismissed the application. From that order Kanthammal has 
preferred the present appeal. 


Section 95 (1), Civil Procedure Code, provides inter alia for two classes of cases in 
which compensation may be ordered to be paid to a defendant where an attachment 
has been effected at the instance of a plaintiff. One is that the attachment must have 
been applied for on insufficient grounds. The other is where (a) the suitof the 
plaintiff fails and (b) it appears to the Court that there was no reasonable or probable 
ground for instituting the suit. It appears from the order appealed from that the 
case was argued only on the basis that the suit of the plaintiff had failed and that there 
was no reasonable or probable ground for instituting thatsuit. ‘Though it does not 
appear that there was an abandonment of the case in so far as it could be rested on the 
ground that the attachment had been applied for on insufficient grounds, that aspect 
of the matter was not argued before that Court. The learned Assistant Judge took 
the view that on the findings of Mr. Tirumalpad who had tried the suit, it could not 
be said that the person who had instituted the suit was Rajalakshmi. He, therefore, 
dismissed the application. The finding of Mr. Tirumalpad was to the effect that 
Rajalakshmi was not a holder in due course and that the endorsement of the 
promissory note had been taken in her name in pursuance of an understanding 
between her and Kanthammal. It was also clear to him that it was Kanthammal 
herself who was responsible for instituting the suit. It was she who had paid the 
Court-fee and had engaged counsel and was actually responsible for the institution. 
of the suit. Subsequently, however, Kanthammal and Rajalakshmi fell out and 
therefore Rajalakshmi decided to press the case against Kanthammal also. Now, 
if this finding is correct, it would: mean that the person who actually instituted 
the suit was Kanthammal and not Rajalakshmi, and it goes without saying that 
Kanthammal cannot ask for compensation as against herself. Section 95 (1) (b) 
would, therefore, not apply. . 2 Ay 7 

Mr. Srinivasa Ayyangar, the learned counsel for the appellant, however, con- 
tended that the word ‘institute’ which appears in section 95 (1) (b) should be given 
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a more comprehensive meaning. According to him,.it must be deemed that this 
suit was instituted by Rajalakshmi as against Kanthammal at the time she repudiated 
her understanding with Kanthammal and decided to proceed with the suit against her. 
According to Mr. Srinivasa Ayyangar, that would be the stage when we may properly 
say that Rajalakshmi had instituted the suit against Kanthanimal. He sought to 
support this argument by analogies drawn from situations where ledve to amend a 
plaint is granted. JI do not think that the word ‘institute’ occurring in section 95 (1) 
(b) is large enough to contain all this meaning and all these ideas. In order to get 


the idea which Mr. Srinivasa Ayyangar would have introduced into’ this clause, it 
must read somewhat as follows :— 


“ The suit of the plaintiff fails and it appears to the Court that there is no reasonable or probable 
ground for instituting the suit or further prosecuting the same as against a particular defendant.” 
But those words are not in the section. 


That being so, the case of the appellant can- 
not be brought under section 95 (1) (b). 


The next question is, does it come under section 95 (1) (a) ? In order to bring 
the case under section 95 (1) (a), it is sufficient to show that an attachment was effect- 
ed and that the attachment was applied for on insufficient grounds. Here we are 
confronted by a difficulty. When on 2gth January, 1954, Ramaswami, J., passed an 
order confirming the ex parte order for attachment made, he observed : 


“I have heard the main application and I have not the slightest hesitation in coming to the 
conclusion that the plaintiff petitioner had made out a case for attachment before judgment. This 
petitioner has filed the suit for a considerable amount and from the pleadings it is clear that she has 
a substantial case for the defendants to meet. This first defendant has been promisin 


g ent to this 
pee from out of the realisations in the suit C.S. No. 42 of 1945 which has fructifed in a deerce 
or Rs. 7,500—and in regard to which the sum of Rs. 7,500 was deposited into Court. There is also 
no doubt that -the first defendant has fallen out with the plaintiff and very bad relations are pre- 
vailing and in such circumstances unless this attachment before judgment is given to the plaintiff, 
who has got a substantial case as against which, on the limited materials before me, the defence seems 
to be a thin one though a triable one, the respondent would effectually be able to defeat the plaintiff 
and convert the decree to be obtained by her into a paper decree by withdrawing this Rs. 7,500.” 
On the other hand, after the trial of the suit and hearing the evidence, the learn- 
ed Judge of the City Civil Court, in effect, reached the conclusion that Rajalakshmi 
was only a benamidar for Kanthammal, that it was for the benefit of Kanthammal 
that the suit was instituted and that it was Kanthammal who found the necessary 
money for instituting the suit. Now, if this conclusion is correct, it would follow that 
Rajalakshmi should have made no effort whatever to realise any money from 
Kanthammal, and if she sought to attach any money of Kanthammal, she was 
doing so, on insufficient grounds. It was pointed out that the judgment of the 
City Civil Court was given after full examination of the evidence and on materials 
that naturally were not placed before Ramaswami, J. 


Even if the opinion expressed by Ramaswami, J., could be got over on this 
ground there would still be one difficulty in the way of Kanthammal, the appellant. 
Article 181 of the Limitation Act prescribes the period of limitation for applications 
for which no period of limitation is provided elsewhere and that period is three years. 
Time would begin to rua from the date when the right to apply accrues. Mr. 
Nambiar contended that the right of Kanthammal to apply accrued at the time the 
attachment was effected. On the other hand, Mr. Srinivasa Ayyangar contended 
that the right to apply accrued only after the suit had been disposed of, sirce it was 
only then that it was established that the attachment had been applied for on insuffi- 
cient grounds. Apparently, there is no authority on the point and counsel have not 
placed any before me. The matter, therefore, is one of first impression and I am 
inclined to read the words ‘when the right to apply accrues’ as relating to the 
time when the attachment was first effected, because itis the attachment that is the 
foundation of the grievance of the applicant. The attachment was effected in 1952 


= and the application was made in 1956, that is to say, more than 9 years later. The 
application therefore is barred by time. 


In the result, the appeal is dismissed. There will be no order as to costs. e 
P.R.N. ———— . Appeal dismissed, 
e 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : :—MR. Justice RAJAGOPALAN AND MR. JUSTICE RAMACHANDRA IYER. 


„P. Nagarathinam and Bros., Madurai .» Petitioners* 
. U. i Vs 

State of Madras by Deputy Commercial i 
Tax Officer, Madurai Ps Respondent. 


Madras General Sales Tax Act ux of f 1939), s section 6 (1)—Notifi cation exempiing vegetables—Amendment of 
7956 withdrawing exemption from “ya Meaning of—Sales of senai, sembu, sirukizhangu and 
karunai—Exempton—Right ie Tite oietahiia of Statuies—Meaning of words—‘ Sale” — * Dealer »—Sale f 
vegetables packed in gunny bags—Pricé o f bass included m purchase and sale Hie dae not dealing in guniy’ 
bags—Turnover of gunny bags—Tax 
Though in the absence of any statutory definition of “ yam” the normal meaning which that 
-expression bears ought to be given to it, when dealing with vegetables with Tamil names for which 
there are no corresponding English equivalents, the English dictionary meaning of the word 
“yam” with or without reference to the botanical name, would not be a deciding factor in 
determining what to the rule-making authority the word “ yam ” meant, when the notification exemp- 
ting vegetables from sales-tax and the amendment in 1956, withdrawing the exemption from “ yam”, 
were issued. The Court has really to go by how the word “yam” has been understood in relation 
to the Tamil words by which the vegetables in question have been known from time immemorial. 


No doubt the taxing. enactment makes only yam as such taxable when it is sold, and a strict cons- 
truction would rule out karunai or elephant yam. But in normal usage both senai and karunat have i 
been understood and treated as species of “ yam ” all along, and this must be held to be what appa- 
rently the authorities had in view when they decided that “ yam ” >: as’ such should cease to-have the 
exemption from sales-tax accorded to other vegetables. 


Sembu and sirukizhangu have never been known 'to have been described as “-yam ” and, therefore, 
the general exemption afforded to vegetables, from which yam is excluded, would apply to sales of 
sembu and sirukizhangu. 


When there is a sale of an article, such as vegetables packed in ‘gunny bags and the price ‘of the 
gunny bags is included in the purchase price as well as in the sale price, the onmia and the con- 
tained articles are both sold. Since there is an element of sale when the pro gunny bags was 
passed from the seller to the purchaser, the turnover of the gunny bags also shoul be held liable to be 
‘taxed. That the dealer did not deal separately in gunnies, would not make him anytheless a “ dealer ”. 


Petition under section 12-B (1) of the Madras Gneral Sales Tax Act praying the 
High Court to revise the order of the Sales Tax Appellate Tribunal, Madras, dated 
18th December, 1956 and made in T;A. No. 811-of 1956 preferred against the order 
of the Commercial Tax Officer, Madurai South, dated roth June, 1956 and made in 
Revised Petition No. 37/56-57 (A-3- 333/54-55 D.GT. O., Madurai Town I.) 


D. S. Meenakshisundaram and K. Srinivasan, for Petitioners, - 
G. Ramanujam, for the Government Pleader on behali of the Respondet 


The Judgment of the Court was delivered by 


Rajagopalan, J.—This is ən application under section 12-B of the, Sales Tax Act 
to revise the order of the Tribunal. Two questions arise for determination : (1) 
whether the Tribunal was right in holding that the turnover of Rs. 16,718 was assess~ 
able tc tax and (2) whether the Tribunal was right in including in the the assess- 
able turnover, a sum of Rs. 7,166-4-0 which was the estimated cost of thé gunnies 
in which the speci assessee, sold vegetables prior to the date of the notification 
in December, 1954. - ‘i i 


The turnover of Rs. 16,718 represented the sale turnover of four items of vege- 
tables. We find it convenient to refer to these vegetables by their Tamil names, the 
vegetables are indigenous. : The turnover was: Sales of karunai (sœ) Rs. 
8,121, sales of senai (Ge Gar) Rs. 4,001, sales of sembu (Garh) Rs. 2,968 and sales of 
sirukizhangu (A g/@ipmG) Rs. 1,628. Total Rs. 16,718. The question for consi; 
deration is whether these or any of these come within the scope of the expression 


ae g n A ec alta 
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‘yam’ as that expressió. is used-in Notification No. 42 as it was amended in 1956. 
The effect of that amendment ia 1956 was to withdraw from yam the exemption 
that had been granted to vegetables from sales-tax and make sales of yam taxable. 


The tribunal took the view, that in the absence of any statutory definition, the 
normal English meaning, as can be gathered from the dictionary, shoyld be given to 
and all the four varieties mentioned above were of the tuberous variety. The 
Tribunal took the view that each of the four items came within the scope of the word 
“yam”, We quite agree that in the absence of any statutory definitiop, the normal 
meaning the expression bears ought to be givea to it, but we are here dealing with 
vegetables with Tamil names, for which really there are no corresponding Eaglish 
equivalents, that is English words which would convey something definite to English- 
men. Therefore the English dictionary meaning of the expression “yam” with or 
without reference to the botanical names, may not be a deciding factor ia determin- 
ing what to the rule-maker the expression “yam” meant, when the notification in 
question was issued. We have really to go by how the word “yam” has been 
understood in relation to the Tamil words by which the vegetables have been known 
from time immemorial, 


On a reference to the Tamil Lexicon we find that the English equivalent for 
karunai (s&s) is given as elephant yam. That was how karunai was under- 
. stood very much earlier also because in Vol. III of Maclean’s Manual of the Adminis- 
tration of the Madras Presidency, at page 288, karunat is deseribed as elephant yam. 
Again in the Tamil Lexicon the word senai has been translated as arrowroot, but in 
the descriptive portion it is referred to as a species of karunai (s m&r). The utmost 
that can be said is that senai (Ge&or) is another species of yam, whether it is 
specifically called elephant yam or not. 


At one stage we were inclined to accept the contention, that when the taxing 
enactment makes only yam as such taxable when it is sold, a strict construction 
should rule out elephant yams, but on furthcr consideration we are of the view, that 
in normal usage both karunai and senai have been understood and treated all along 
a’ species of yam, which was what apparently the authorities had in view when they 
decided that yam as such should cease to have the exemption from sales-tax accord- 
ed to other vegetables. 


In Knight’s Dictionary “yam” has been translated as (yr uiro Apu), and 
if that translation were to prevail even karunai and senai would be out of the scope of 
the notification; but we prefer to rest our decision on how karunai and senai have been 
understood in the Tamil Lexicon and how karunai and yam has been understood 
much earlier in Maclean’s Report. Sembu and sirukizhangu have never been kaown to 
have been described as yam ; in our opinion, there is no real basis for including these 
two varieties of vegetables in the expression “yam”, and therefore the general exemp- 
tion accorded to vegetables, from which yam was excluded, should apply to the 
sales of sembu (Geib) and sirukizhangu. 


We think that where indigenous vegetables are referred to there would be more 
precision if Tamil expressions themsleves are given in the notification, whether or not 
English words have been used. 


We hold that out of the turnover of Rs. 16,718 a turnover of Rs. 2,968 and Rs. 
1,628 should be excluded. They represent the turnover of sales of sembu and siru- 
kizhangu, which, as we have pointed out, should not be brought within the expres- 
Sion of yam in the notification. 


The second question is, whether the Tribunal was right in holding that Rs. 
47,166-4-0, which represented the estimated turnover of gunnies in which the vegeta- 
~ bles were sold, was taxable. Learned counsel for the petitioner urged that the peti- 
tioner was not a dealer in gunnies as such, because he did not purchase guanies or sell 
them. The position, however, was, that he got yegetables by purchase, and those 
vegetables came packed in gunny bags. It should be obvious that the price of guarly 
bags wag included in the purchase price as well as in the sale price. That the petitioner 
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did not deal separately in gunnies did aot make him any the less a dealer for the pur- 
pose of Sales Tax:Act. . There was a sale of vegetables packd in gunay bags. It has 
been well settled by décisions of this Court. that where there is a sale of an article, the 
container and the contained article are both sold ; and as there was an element of 
sale when the.property in the.gunny bags was. passed by the petitioner to those who 
purchsed from*him, the Tribunal.was right in holding that on the turnover of guany 
bags also’ the petitioner was liable to be taxed. - 


The ordes of the Tribunal is modified to’ the extent indicated above. As neither 
party has wholly megia there will be no onder as to costs in this petition. 


PRN. s REENA pes aya oy : Petition allowed in part. 


do a IN ae ‘HIGH ‘COURT OF JUDICATURE AT, MADRAS. 
$ PRESENT ' MR: Justa RAMASWANT ‘AND MR: Jusrior: ANANTANARAYANAN. F 


The Nadar Bank, Ltd., Madurai, through i its Branch Manager p ` Appellani* 
1 v 


The Gata Bank, “Lid,, by its authorised Manager, J. Roarda 
Kamath‘ and ‘others i .. Respondents. - 


Contract Act (IX of 1872), section 172—Goods under open cash credit? system between Bank and its customer— 
Pledge or hypothecation of moveables Essentials of a valid pledge—Estoppél on pledgse losing possession of 
ths goods—Apphcability, of section 178, of the Act. 


The agreement between the parties was ‘that the goods are pledged to the Bank as arity ioe the 
loan, that the borrowers shall, with the previous consent of the’ Bank, be at liberty to withdraw the 
goods; provided’ that the advance value of the goods ‘is paid intothe Bank, that the borrowers shall 
maintain in favour of the Bank a margin of 40 per cent. on thé value of the goods and that it was incum- 
bent on the borrowers to furnish statements and returns to the Bank of the current market value and 
other particulars of the goods left with the Bank as required. ‘ The goods were also insured by the 
borrowers in favour of; the Bank. : 


' Held : The juridical relationship between the’ parties is that of aioe aad pledges; though 
the system was termed ‘ open cash credit’ in mercaniile practice. 


i In order to constitute a valid pledge it is essential that there must be delivery of the goods either 
actual or constructive: Constructive delivery will be - adequate,.to constitute a pledge and it ap He 
to, all cases where the pledgor remains-in possession .of the goods under the specific authority 
pledgee or for limited purposes. The condition that the prior consent of the pledgee was pelle 
for the pledgor : to qaal with the goods i ingures the constructive possession as well as the character of the 
pledge. ' 

There’ can be no hard and fast rule that delivery of thë keys of thewarehouse i is essential to secure 
constructive possession. There cannot also be any’rigid delimitation of the purposes for which the 
pl r is permitted to-retain possession of the goods. c essential test is not the but whether 
the dominion over the goods pledged is retained and the physical- possession or handling of the goods 
by the pledgor i is under the delega ted authority of the pledgee or is independent. 

Where the possession. of the pledges is not lost and, possession may be manual or ‘combaciee 
a subsequent pledgee even without notice cannot obtain any preference upon a rule of estoppel. 

The rule of estoppel.can only arise where there is some duty which has not been fulfilled or some 
omission of that which the other party was bound to do against whom the estoppel is claimed to 
operate. 


; “Appeal. against the decree of the Court of the Subordinate dese) of Madurai i in 
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Original Suit No. 155 0f1952., . - .» 
The Advocate-General. ( VIE. Tiruenkatačhari); VY. Raghavan ai AEA 
for Appellants. ; 


Vasanta Pai and T. Krishna Rao, for Respondents. ' 
The Judgment’ of the Court was delivered by - 


Anantanarayanan, F peal is instituted by ite third defendant in the Court 
below. The Nadar Bank, Te 


' 


Madurai, sci the seca and decree of the 
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learned Additional Subordinate Judge of Maduraiin O.S. No. 155 of 1952, which was 
a suit instituted by the Canara Bank, Ltd. (Plaintiff) for recovery of a sum of Rs. 
21,017-6-0 from two merchants, first and second defendants, which was decreed with 
costs. As the appeal involves certain interesting questions of law and fact relating to 
the priority of what are known in mercantile and banking practice as loans upon the 
security of goods under the “ open credit ” system, as against similar Advances under 
the “ key-loans ” system, we shall first set forth the broad and indisputable facts, be- 
fore formulating the points that arise for our determination. 


e 

The facts are that defendants 1 and 2 are members of an undivided Hindu family 
carrying on business in grains and cereals under the name and style of ‘V.M. Sanka- 
rapandia Nadar’ at Madurai. The Madurai branch of the Nadar Bank Limited 
(hereinafter termed the appellant Bank) was giving credit facilities to defendants 1 
and 2, as regular customers, for the past nearly 15 years. The accounts show that the 
last cash credit transactions of defendants 1 and 2 with the appellant Bank were closed 
on 22nd February, 1952. From about 1949, defendants 1 and 2 were also having a 
current account with the Canara Bank, Limited (hereafter termed the plaintiff 
Bank). They took “key-loans ” from the plaintiff Bank of Rs. 19,500 on a Jana 
ary, 1952 and Rs. 14,500 on 2oth February, 1952. While matters stood thus, the 
appellant Bank gave cash credit accommodation to the limit of Rs. 40,000 to defen- 
dants 1 and 2 for the year commencing from Ist March, 1952. Under Exhibit B-7, 
which is a vital document in the case, the cash credit was obtained upon security of 
goods under the “open credit system” in the following four godowns namely 31, 
Chintamani Road; 5, Gurusadi lane; 11, Panthadi 7th lane; and 9, Panthadi ist 
lane, and also upon the security of certain immovable property (2, Ponnammal Road). 
On 20th March, 1952, the appellant Bank split the credit facilities of defendants 1 
and 2 into two categories, namely, Rs. 20,000 on “open credit” and Rs. 20,000 
upon “‘key-loans ” (Exhibit B-15). 


On 27th March, 1952 , defendants 1 and 2 also approached the plaintiff Bank for 
a “key-loan ” of Rs. 6,600 on pledge of their goods in door No. g, Panthadi rst lane 
(Exhibit A-4). On 4th April, 1952 defendants 1 and 2 took a “ key-loan ” of Rs.. 
14,350 from the plaintiff Bank on pledge of goods in Godown 11, Panthadi 7th Jane 
and another godown. Under the “‘open credit” system and the terms of the agree- 
ment Exhibit B-7, defendants 1 and 2 were bound to submit returns of stock periodical- 
ly, by the week, and they did not do so after Exhibit B-17 dated and April, 1952. 
On 15th April, 1952, a godown clerk of the appellant Bank is said to have demanded 
the statement from defendants 1 and 2, who promised to send it the next day. As 
they did not do so, the clerk (D.W. 1) went and inspected the godowns, and found 
the doors of Nos. 9 and 11 locked with the locks of the plaintiff Bank. Subsequently, 
disputes for priority arose between the two Banks, and the appellant Bank also filed 
a criminal complaint against the first defendant (C.Q. No. 1101 of 1952, Sub-Magis- 
trate, Madurai). After the plaintiff filed the present suit, a Receiver was appointed 
by the Court for sale of the goods in the three godowns, and certain realisations have 
been made, admittedly far below the value of the goods as originally shown. 


Before proceeding to enunciate the points in controversy, it is necessary to have 
a clear idea of the features of the “‘open credit ” system and the terms of the agreement 
Exhibit B-7, as well as the features of the “ key-loan ” system. Exhibit B-7, in 
particular, is of great importance, for this document and the subsequent returns sub- 
mitted by defendants 1 and 2 to the appellant Bank in pursuance thereof Exhibits 
B-10, B-11, B-12, B-13, B-14, B-16, B-17 and B-18, show the true nature of the 
relationship between the parties, and the character of the advances. Under clause 1 
of Exhibit B-7 it is specified that— 
“the goods, produce and merchandise described in general terms in the schedule hereto deli- 


=» vered to the bank under this ent as security. . . . . are pledged to the bank or are to he 
i ars to have been so pl as security to the bank for the payment by the borrowers of the balance 
ue.” - : 


Under clause 3 it is specified that— 


“ the borrowers shall, with the previous consent of the Bank, be at li from time to time 
to with@raw any of the goods, produce and merchandise for the time being pledged to the Bank, 
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(provided the advance value of the.said goods, produce and merchandise is paid into the said account 
-or provided the necessary margin required hereunder 1s fully maintained.” 


Under clause 7, it is incumbent on the borrowers to furnish statements and returns 
to the Bank of the current market value and other particulars of the goods left with 
them as the Bank may require from time to time, and also that they 
“ shall maintain in favour of the a in o on the val 

pe an ur of the Bank a margin of 40 per cent on thi ue of the goods, produce 
In addition t® this, it is not in dispute that the goods were also insured by the borrowers 
in favour of the appellant Bank. The name-plate of the appellant Bank was affiexd 
in the respective godowns, in token of pledge. The record establishes this, and it is 
further clear from the evidence of the clerk (D.W. 1) that the name-plate was there 
when he inspected the premises on 2nd April, 1952. On this aspect, we have no 
-doubt that the borrowers (defendants 1 and 2) played the fraudulent game of suppres- 
-sing the material particulars from the plaintiff Bank, when they obtained advances 
from that Bank, and also of removing the name-plate evidencing the prior pledges to 
the appellant Bank, when the Officers of the plaintiff Bank visited the premises, etc. 
We might here conveniently state that, under the “‘key-loan”’ system, on the contrary, 
the advance is secured by the pledge of goods in the godowns through the simple and 
-effective expedient of putting a lock or seal of the creditor Bank on the godowns, the 
key or keys thereof being retained by that Bank. But, naturally, this latter system has 
the profound disadvantage that it immobilises trade or credit. It is no 
longer possible for the borrower to deal with the goods, even for a restricted purpose, 


unless he takes possession of the key from the creditor Bank and thus operates upon 
his stock. 


In the lower Court, the trial largely centered around two questions : firstly, 
whether the security of the goods obtained by the appellant Bank upon its advances, 
amounted to a pledge in law, or to mere hypothecation of movables. It is not in 
dispute that, in the latter case, a formal pledge later obtained by the plaintiff Bank 
under the “‘key-loan ” system will have priority, unless the plaintiff Bank had notice 

of the prior transactions, and was not acting bona fide. The second question was whe- 
ther the plaintiff Bank was a bona fide pledgee without knowledge of the prior transac- 
tions, and, if so, whether the appellant Bank was not estopped from contending thatit 
was entitled to priority in respect of the realisations effected by the Receiver. Broadly 
speaking, those are also the points that arise for determination in the appeal. Buta 
further question has been agitated whether, under such circumstances, the plaintiff 
Bank would be protected, even if itis not entitled to protection by the operation of any 
principle of estoppel, because of section 178 of the Indian Contract Act. There are 
many other matters arising from the oral and documentary evidence, to which our 
attention has been drawn. For instance, we have the facts relating to the splitting up 

-of the total credit offered by the appellant Bank to defendants 1 and 2, into “open 
cash credit ” for Rs. 20,000 and ‘‘ key-loan ” for the balance of Rs. 20,000 under Exhi- 
bit B-15, and the subsequent developments relating to this. We have the facts relat- 
ing to the inclusion of certain immovable property as mortgage, within the scope of 
the same advances to the appellant Bank. We have several conflicting statements in 
-evidence about the appearance or disappearance of the name-plates of the appellant 
Bank in the godowns, the kind of enquiry made by the Manager of the plaintiff Bank, 

-etc. But a great deal of all this merely obscures and confuses the real issues. It is 

-essential to keep the basic facts in mind, and to apply the relevant legal principles 
to those facts, without being misled by what are really side-issues. 


We are unable to see how, in the light of the authorities and the decided. cases 
the agreement under Exhibit B-7 can be interpreted as anything other than docu- 
ment of pledge, with delivery of posession of the goods. We would here, 
emphasise that, in such a matter, the form of the juridical relationship is 
very important, and that it cannot be divorced from the substance, merely 
because, in mercantile practice, there is a certain flexibility and freedom for the 
borrower under the “‘open cash credit” system. On the contrary, the system seems to 

“have been devised for this very reason ; in effect, it secures for the borrower® certain 
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freedom to deal with the goods, provided a stipulated margin above the value of the 
advance is maintained, though the formal character of the pledge is throughout pre- 
served. Under the “ key-loan ” system, the goods are equally secured by pledge, and- 
in the possesslion of the creditor Bank, but thereis far less freedom for the borrower to- 
deal with the goods in any manner, even with the express permission of the creditor 
Bank, and under its authority, as the keys of the godowns are in the physical possession. 
of the Bank. Weare unable to see how the effect can be denied to the specific averments 
in Exhibit B-7 that the cntire goods were pledged to the Bank, and that (clause 3) 
the borrowers can withdraw the goods, even after maintaining the stipulated margin, 
only ‘with the previous consent of the Bank”. The weekly statements were also- 
devised to see that the rights of the pledgee were not infringed, while permitting a. 
certain freedom of trade to the pl rabove the margin. The difficulty here arises 
from a misconception as to the law upon the subject, which appears to be the same 
both in the United Kingdom and in this country (sections 148, 149, 160, 172, 173 
and 176 of the Contract Act). The law is not that the character of the pledge is- 
lost, unless the pledgee retains manual posession of the goods offered as security. 
On the contrary, firstly, as stated by Erle, C.J., in Martin v. Reed}, in order to- 
constitute a valid pledge, what is essential is that there must be a delivery of the 
article, either actual or constructive, to the pawnee. 
“Possession is an equivocal term ; it may mean either mere manual possession, or the mere 
right to possession.” ‘ 
Also see Chitty on Contracts, Vol II (21st Edition), paragraph 130 at page 73. Gon- 
structive delivery will be adequate to constitute a pledge, and it applies to all those 
cases where the pledgor remains in possession of goods under this specific authority 
of the pledgee, or for limited purposes In Maverstein v. Barber and others*, an advance 
was obtained from a creditor on deposit of two copies of the Bill ofLading,the borrower 
fraudulently retaining the third copy, which he used to obtain a subsequent advance: 
from another. The Bill of Lading was recognised asa symbol of property, and its 
delivery to the plaintiff in the case was held as effective as delivery of the goods. 
themselves. Reeves v. Capper’ is a case of movable property (Chronometer) 
left with the pledgor for use, and it was held that, notwithstanding this fact, 
the possession was still that of the pledgee. In North-Western Bank, Lid. v. John Poynter 
and Son Macdonalds*, it was explicitly recognised that a pledgee may redeliver goods 
to the pledgor for a limited purpose, without thereby losing his rights under the con- 
tract of pledge. Finally, reference may be made to Ex parte Hubbard®, which laid. 
down, that the general property in the goods pledged may remar with the pledgor, 
but that a special property vested in the pledgee, namely, aright of sale of which he 
might avail when the occasion arises. Learned counsel for the plaintiff Bank 
(respondent) is aware of the force of these decisions, in which the relevant principles 
of law are clearly enunciated, and also of the terms of Exhibit B-7. There has been. 
some controversy regarding the manner in which the margin is to be calculated 
under Exhibit B-7, but this is not really very material, except to determine tne final 
allocations of the amounts realised by the Receiver, if the appellant Bank is to have- 
priority. The learned Advocate-General for the appellat Bank refers to section 
20 (e) of the Trust Act, and to the Explanation to section 66 of the Transfer of Pro-- 
perty Act read with section 68 (1) (b), in order to exemplify the types of margin above 
value of a loan or advance, which the law has recognised for certain purposes. 
According to the learned Advocate-General, the. terms in Exhibit B-7, read along 
with the subsequent returns, etc., imply that, in the loan or advance is Rs. 100, first 
and second defendants were bound to maintain stocks to the value of Rs. 166-2-3. 
Upon another interpretation, that value would be Rs. 140 alone. But, however 
this might be, the right of the pledgor to sell the goods above the margin, provided 
the margin is maintained intact, is uot an unqualified right, according to the con-- 
=tract between the parties. Learned counsel fer the plaintiff Bank stresses that,, 
évea according to D.W. 1, the first and second defendants had a right to take out. 
Se SS ee 
1. 142 Eng. Rep. 982. 4. L.R. (1895) A.C. 56. s 
* 2. ' (1806-07) 2 Law Reports 38. so I BD. A i 
3. eel Rep. 105. BS Sag o 


AY NADAR BANK, LTD. 9. GANARA BANK, LTD. (Anantanarayanan, F.). 493 


the goods subject to maintaining the margin, under the “ open cash credit” system. 
But, as we have ‘earlier stressed, the very reason for the emergence of this system 
must have been the greater flexibility it obtained for the borrower to operate upon 
stock, but the term of condition that, even for this, the prior conseat of the creditor 
Bank was necessary, insures the constructive possession as well as the character of 
pledge. Mr.eVasantha Paj for the plaintiff Bank (respondent) has submitted an 
elaborate argument in order to show that, in the cases where redelivery of the pledged 
goods to the pledgor was recognised as not affecting the character of the pledge, 
it was always for a special purpose. He refers to delivery of the key of the ware- 
‘house in which the goods were stored, as a typical mode (vide Hilton v. Trucker}, and 
Grigg v. National Guardian Assurance Co?. But we are unable to accept that a hard 
and fast rule can be laid down that delivery of the keys of the warehouse is essential 
to secure constructive possession. Equally we do not tnink there can be any rigid 
delimitation of the purposes for which the pledgor is permited to retain possession 
of the goods: It may be for personal use, as in Reeves v. Capper®, It may be for 
a limited purpose, such as obtaining possession of goods under a Bill of Lading re- 
turned to the pledgor, so that he might store the articles, It may even be for pur- 
poses of sale, and the essential test is not the purpose, but whether the dominion 
over the goods of the pledgee is retained, and the physical possession or handling 
of the goods by the pledgor is under the delegated authority of the pledgee, or is 
independent. The goods may certainly remain ia the pledgor’s warehouse. As 
observed’ in ‘Martin v. Reed.* 


“ The warehouse of the vendor has been held to be the warehouse of the purchaser, in order to 
carry out the intentions of the parties.” 


A certain difficulty may appear to arise in a case like the present, because, under 
the “ open cash credit ” system, the pledgor seems to have virtual freedom to sell 
the goods above the margin, so long as the margia is retained. It may be argued 
that this feature renders the contract one of simple hypothecation of movables, of 
the kind described in Mulla’s “Transfer of Property Act ’’(grd Edition, pages 386, 
387) and by the learned Judges of the Calcutta High Court in Co-operative Hindus- 
than Bank, Lid. v. Surendranath De®, But the true distinction is that the constructive 
possession of the pledgee over the goods is specifically secured by the terms of the 
contract, and that it continues with unabated force throughout. Once this is made 
clear, it becomes obvious that the freedom of the pledgor to sell above the margia, 
is still one exercised under the authority of the pledgee, thqugh, in actual mercantile 
practice, it is this very freedom which the parties take to be the advantage of the 
system. Consequently, we are of the view, upon the authorities already cited, and 
discussed, that this is a case of pledge of the goods to the appellant Bank, and not 
‘a mere hypothecation of movables. 


We must now proceed to the crucial question whether the appellant Bank is 
estopped from advancing the priority of its pledge. For the purpose of this argu- 
ment, we shall assume that the plaintiff Bank made the required enquiries, though 
we cannot claim that the record is particularly satisfactory upon this aspect. The 
facts appear very much as if there was a race between these two banking institutions 
for securing custom, with somwhat of a reckless disregard of plain facts evidencing 
the prior security to another banking institution. Thus, we do not know if the name- 
plates of the appellant Bank reciting the pledges in their favour were merely ignored 
by plaintiff Bank’s Officers, or they had been conveniently removed by defendants 
1 and 2. Weare not clear if the prior insurance policies were also totally lost sight 
of, But, however this might be, we shall assume the bone fides of the plaintiff Bank, 
and the absence of knowledge or notice, and examine this question. 


ee 





„2. L.R. (1888) 39 Ch.D. 669. ` 4. 142 Eng. Rep. 982. 
a. LR. {Be 3 Ch.D. 206. 5. (Say tLe 59 Cal. 667. 
3. 192 Eng. Rep. 105. 
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The learned, Subordinate Judge thought that the rule of estoppel operated, 
mainly upon the authority of certain observations of this Court in Narasayya v. 
Venkaiaramayya!. A Bench of this Court observed that when goods were left in 
the possession of the mortgagor, a wide door was open for fraud, aad that when 
equities between the innocent pledgee and prior mortgagee had to be weighed, the 
preponderance must be givea to the later pledgee because the prior mortgagee, by 
his omission to secure possession of the goods, had “ facilitated the commussion of 
the fraud.” 


e 

But, such a dictum can only apply where the facts are clear that the pr'or pled- 
gee, having possession of the goods, lost that possession. Where that possession 
was not lost, and it is imperative to bear in mind that that possession need not be 
manual but may be constructive, it is very difficult to see how a subsequent pledgee, 
even without notice, obtains any preference upon a rule of estoppel. That the 
pledgee does not release the pledge by handing over a railway receipt or a Bill of 
Lading to the pledgor for certain purposes is clear from the authority of the Official 
Assignee of Madras v. The Mercantile Bank of India, Ltd? The entire question of 
estoppel in such cases was considered by the Judicial Committee in The Mercantile 
Bank of India, Lid. v. The Central Bank of India, Lid.*. Lord Wright refers to the broad. 
rule stated by Ashhurst, J., in Lickbarrow v. Mason‘, to the effect that : 


“ Wherever one of two innocent persons must suffer by the acts of a third, he who has enabled 
such third person to occasion the loss must sustain it.” 


Lord Wright then observes that this dictum was too wide, and has been dissented 
from in several decisions subsequently. He also refers to the observations of Cock- 
burn, C. J., to the effect that if the person in possession under a mere delegated autho- 
rity, took it upon himself to sell or pledge the goods to a third party, that will not 


“ divest the owners of his rights as against the third party, however innocent in the transaction. 
the latter party may have been.” 


The Judicial Committee state that the rule of estoppel can only arise where 
there is some duty which has not been fulfilled, or some omissioa of that which the 
party was bound to do, against whom the estoppel is claimed to operate. There- 
fore, in the present case, it is really not correct to hold that the plaintiff Bank ob- 
tained a priority, even though the appellant Bank had the prior pledge, because 
the plaintiff Bank had neither notice nor knowledge. That would only be the case 
where the appellant Bank was bound to do something else, for instance, to publish 
or declare the charge in its favour to all banks, in some maner made obligatory by 
law. Here again, the fact that the first and second defendants had a virtual free- 
dom to sell the goods above the margin, ought not to be permitted to confuse the 
issue. Even that freedom was obtainable only as a permission, in strict law, for 
the appellant Bank had clearly to retain its constructive possession over the entire 
stock in the godowns, in order to see that the margin was enforced. In law, the 
case would be just the same if, under the “ key loan” system, the pledgor borrowed. 


tne key from the pledgee for opening the godowns, and taking out the goods for 
restricted purposes. i 


We therefore hold that the rule of estoppel cannot operate in, this case, to deter 
the appellant Bank from claiming the priority which is otherwise its due. 


Learned counsel for the plaintiff Bank (respondent) has urged’a final argument 
based upon section 178 of the Contract Act. He points out that, as observed by Lord. 
Wright in The Mercantile Bank of India, Lid. v, The Central Bank of India, Lid.*, the 
Factors Act was enacted in England only to give a limited protection in such cases 
for unauthorised sale of goods. But the case relied on by him, namely, Lloyds Bank 

t 
1. (1918) 35 MTJ 450 : HER. . 59. 3- (1938) 1 M.L.J, 268 : L.R. 65 I.A. 75 : 
20: . 


5 
2. (1934) 68 M.L.J- 26 : 16:  LL.R. (1938) Mad. 360 (P.C.). 
LL.R. 58 Mad. 181 (P.C.). 4. 100 Eng. Rep. 35. 





Il] RAJAGOPALAN CHETTIAR J. 8.A. ISHACK ROWTHER. 495 


Lid. v. Bank of America National Trust and Savings Assoctation!, has really no 
application to the present facts, as that was a case of an agent authorised to sell, 
who exceeded this authority. Again, Apparao v. Salem Motors®, is not helpful 
upon the present facts, since that was a case to which section 178 of the Indian 
Contract Act had direct and admitted application. In the present case, the 
borrowers wert aot ‘ mercantile agents ” at all, either within the definition of sec- 
tion 2 (9) of the Sale of Goods Act or section 178 of the Contract Act. They were 
themselves the owners of the goods, and were not acting as agents in the customary 
course of busfness as agents, either with the appellant Bank or later with the plain- 
tiff Bank, or in any seles of the goods which they might have happened to effect. 
They were ownerr pure and simple, and were dealt with as such by the parties. 
Section 178 of the Indian Contract Act cannot apply to the facts of this case. As 
observed in Ah Cheung v. Ah Wain*, section 178 can be relied upon only in cases 
where the pledgee is aware that the pledgor isa mercantile agent. This argument 
has therefore no force, 


Under the circumstances, we conclude that the transactiou is favour of the ap- 
pellant Bank is a pledge, and that it has a priority which is not affected either by 
any rule cf estoppel or by the application of section 178 of the Indian Contract Act. 
We find it somewhat difficult to ascertain how precisely the margin has to be 
calculated in the present case, and admittedly, the appellant Bank has no pledge 
over 39, Panthadi, and the plaintiff Bank is therefore entitled to exclusive payment 
in respect of Rs. 5,525-5-0. We find that a sum of Rs. 20,833-14-0 has to be 
divided between the two Banks, in the ratio resulting from our findings, taking the 
‘Margin to be that goods worth Rs. 140 must be retained against the loan of Rs. 1003, 
and, accordingly, we direct that the appeal be allowed and the sum available be 
divided as follows : Rs, 13,889-4-0 in favour of the Nadar Bank (Appellant Bank) 
and the Canara Bank (Plaintiff Bank), Be 6,944-10-0. Each party will bear its 
own costs in the appeal. 


And this appeal having been set down for being mentioned on this day, the 
Court made the following Order: 


Anantanarayanan, 7.—After hearing learned counsel on both sides, and in the 
absence of any data justifying the figure of Rs. 42,085 shown in Exhibit B-17 as 
the final true value of the stock, we adopt the figure of Rs. 53,000, which is 
referred to in Exhibit B-35. We desire to add that the oral pore ence appears to 
indicate that there were no withdrawals or releases subsequently, and hence, as far 
as we can now ascertain from the record, this figure of Rs. 53,000 in Exhibit B-35 
must be considered to be the final value and it will accordingly be substituted for 
the figure of Rs. 42,085 shown in the judgment. 


V.S. i e Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR Justice RAJAGOPALAN AND MR. Justice RAMACHANDRA. 
Iver. 


E. Rajagopalan Chettiar and another , we Appellants* 
v. . 
Sina Ana Ishack Rowther and others Respondents. 


Madras Agriculturists’ Relief Act (IV of 938), seti section 9-A and Madras Estates Land (Abolition and 
Conversion: into Ryotioari) Act (XXFT of 1948) Ap pli iscability Qf scaling down provisions of the former Act to 
compensation amount deposited with the tribunal un 

Section g-A of the Madras Agriculturists’ DNAR o 1938, would apply only to a case where the: 
mortgagor seeks to redeem the mortgage. A right of redemption is an incident to a subsisting mort- e 


SSS ee 


1. L.R. (1938) 2 K.B. 147. 3. A.LR. 1938 Rang. 243. 
2% (1955) 2 M.L.J. 188 at 195. Í 
* S.T.A. No. 4 of 1957. : th May, 1960, 
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gage and could exist only so long as the mortgage on the property remains. In a case where the 
mortgage property had been taken over by the Government under the Madras Estates Land (Aboli- 
tion and Gouresion into Ryotwari) Act, 1948, no question of redemption of the mortgage property 
could arise. Therefore where an erstwhile mortgagor appplies for payment out of the compensa ton 
amount after making provision for payment to the mortgagee of the estate, no case, of redemption can 
arise and section g-A of the Madras Agriculturists’ Relief Act could not be applied and the debt cannot 
be scaled down. e 

Appeal under section 51 (i) of Madras Act XXVI of 1948 against the Order 
of the Estates Abolition Tribunal at Madurai in O.P. No. 651 of 1955: 


K. Parasaran, for Appellant. 
T. R. Srinivasan, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, J.—This appeal raises the question, whether the provisions 
of section 9-A of the Madras Agriculturists’ Relief Act, 1938 (Madras Ket IV of 
1938) could be applied to the claim by a mortgagee-creditor to be paid out of the 
compensation amount deposited in respect of an estate taken over by the Govern- 
ment under the provisions of Act XX VI of 1948 (Abolition Act). 


The inam estate of Kusavarungulam was notified and taken over by the Govern- 
ment on grd January, 1951, and an advance compensation of Rs. 11,031 was 
deposited with the Tribunal. The appellants, claiming under an othi executed 
on 2nd November, 1941, in favour of one Nambi Narayana Chettiar by the Ist Res- 
pondent in respect of 1/3rd share in the inam estate, applied for payment out of the 
sum reserved under the mortgage, namely, Rs. 3,500. The 1st Respondent also 
applied for payment of his 1/3rd share in the compensation amount less what was 
payable to the mortgagee. He claimed that he was.an agriculturist, entitled to 
the benefit of Act IV of 1938, that, by the operation of section g-A of the Act, the 
debt covered by the othi stood partially discharged, and that he was entitled to be 
paid out the amount. 


Immediately after the othi was executed, the mortgagor, namely, the Ist respond- 
ent, obtained a lease of the mortgage properties from the appellant, and was in posses- 
sion as‘a tenant till 1st July. 1946, when he surrendered possession of the properties. 
‘The st respondent claimed that during’ the period he was in possession as tenant 
he had paid a certain amount by way of rent which was in excess of 54 per cent. per 
annum, on the amount lent and that the excess payment should be taken in reduction 
of the principal amount due. The Tribunal accepted the contentions of the res- 
pondent, and held that, by applying the provisions of section 9-A (9) and crediting 
the rent in excess of 54 per cent per annum towards the principal, the debt due on 
ist July, 1946 was only Rs. 3,045-8-0, and that, as the mortgagees were in possession 
-of the properties thereafter till the estate was taken over by the Government, there 
should be a proportionate reduction of the debt. That was ascertained to be Rs. 
2,113-13-8. The balance of 1/3rd share of the compensation amount was directed 
to be paid over to the 1st respondent, The appellants have appealed.against the 
order of the Tribunal, claiming that the mortgage debt is not liable to be scaled 
-down, and that the entire mortgage amount, namely, Rs. 3,500 should have been 
directed to be paid over to them. : 


It is not disputed that the 1st respondent is an agriculturist. But it is contended 
that section 9-A of Act IV of 1938 would apply only to usufructuary mortgages, and 
its provisions cannot be invoked to scale down the debt due under an anomalous 
mortgage. Reliance was placed for the contention on Thirumalpad v. Krishnan 
Nair}, ‘The correctness of that decision was challenged on behalf of the 1st respon- 
‘dent. It is unnecessary, in the view we are taking, to express any opinion about 
~ the correctness or otherwise of the decision in Thirumalpad v. Krishnan Nair!. We 
‘shall assume that the mortgage in question, though an anomalous one, would 
come within the scope of section 9-A of the Act. 





e 2 I. (1956) 2 M.L.J. 46. 
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Section 9-A (5) states that, if a mortgagee has been in possession of mortgaged 
Property for a period of go years or more, the mortgage debt shall be deemed to 
ve been wholly discharged with effect from the expiry of the period of thirty 
years. The mortgage in the instant case came into existence in 1941, and that 
Tule cannot apply. Section 9-A (3) deals with cases, where a mortgage is less than 
jo years olf, and it runs :— 
“ Where the mortgagee has been in possession of the whole of the property mortgaged to him for 
-an aggregate period of less than thirty years, the mortgagor shall not be entitled to redeem the mort- 
gage, unless h#pays to the mortgagee :— 


(1) the difference between the principal amount secured by the mortgage and an amount 
‘bearing to principal amount the same proportion as the period during which the mortgagee has been 
“in possession bears to thirty years.” (Rest of the section omitted as unnecessary). 


“The terms of the section set out above only enable the debtor to redeem the 
mortgaged property by paying an amount reduced in proportion to the period during 
which the mortgagee had been in possession and enjoyment of the property. The 
Janguage employed is not similar to the one in section 7, which statutorily de- 
clared all outstanding interest discharged. If, therefore, the mortgagor does not 
redeem, the mortgage does not stand discharged. That is possibly for the reason 
that in an usufructuary mortgage, where the mortgagee is entitled to remain in 
possession till the entire debt is paid off, a provision for a partial discharge before 
redemption is unnecessary. This view of the ection has been accepted in a series 
of decisions., In Srinivasaraghava Aiyangar v. Narasimha Mudaliar!, Subba Rao, J., 
(as he then was) observed that section 9-A was intended to apply only to a case where 
the mortgagor seeks to redeem the mortgage. This view was accepted in Visalakshi 
Achi v. Mayalagu*. The decisions in those cases are sought to be distinguished on 
the ground that they related to a claim for scaling down the rent payable to an 
usufructuary mortgagee who had granted lease back of the properties to the mort- 
gagor. It is true that the question raised in those cases was with reference to section 
-Å (9) of the Act, but we are unable to see any distinction either in principle or in 
the language employed by the learned Judges, between a case where the benefit is 
claimed by way of reduction of rent payable or for redemption. In both cases the 

_ claim or benefit could be sustained only-under section g-A, and it was necessary to 
consider to which type of mortgage the section would apply. It is, however, un- 
necessary to dilate on this aspect of the matter, as that view has been accepted even 
in case: where no question of payment of rent arose. In Appeal No. 462 of 
' 1950, the suit was laid for'recovery of the amount due on an anomalous mortgage, 
while the mortgagee was in possession. The mortgagor was let into possession under 
a lease from, the mortgagee, but that fact is of no significance, as the claim was for 
the mortgage money. The mortgagor pleaded that the debt should be scaled down 
by the application of section g-A of the Act. The learned Judges held that it was 
not open to the mortgagor to plead, by way of defence in a suit for sale under sec- 
tion g-A, that the debt had been discharged partially. In the course of the judgment, 
Govinda Menon, J., observed :— - ` 


“The appeal can be disposed of-on a preliminary question, namely, that section g-A cannot be 
availed of by the: defendant when a mortgagee brings 4 suit for sale because the section expressly states 
that it is applicable only to a suit for redemption by a mortgagor. In a recent case decided by ıs 
(A.S. No. 422 of 1950) the question has been considered at some length and we held that the necessary 
pre-requisite for the aplication of section g-A is a suit by the mortgagor to redeem and not by 
the mortgagee for realisation of the monies by sale.” + _ 


The learned Judges proceeded to refer toa number of earlier judgments of this 
Court, taking the same view. Govinda Menon, J., had to consider the matter again 
in Thirupathi v. Rajagopala Naidu®, where he held that in a composite mortgage (simple 
and usufructuary), where the mortgagee sued for realisation of the amount due by 
‘sale on the covenant by the mortgagor to pay the sum, section g-A of the Madra! 
Agriculturists Relief Act could not be applicd, and that that section could come into 


ee (1951) 2 M.L.J. 589- g- (1956) 1 MLL.J. r. 
2. (1955) 68 L.W. 630 ‘ : 
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play only where in the case of a usufructuary mortgage the mortgagor sought to 
redeem. In that case; the lower Court had applied the provision of section 9-A 
in respect of the mortgage and passed a dectee for-the reduced amount. In the 
course of the Judgment, the learned Judge observed :— : 

“ In these circumstances what we have to consider is whether it is open to the mortgagor by a 
written statement, without filing a fresh suit, to invoke the provisions of section g-A for the amount 
being scaled down. In my view, unless the mortgagor tenders the money or deposits the sum in Court, 
he is not exercising the right to redeem. A mere allegation in a written statement that under section 
9-A of the Act the mortgagor is entitled to scale down the amount would not amountsto the Sarciing 
of the right of redemption. Section 60 of the Transfer of Property Act states that the right confe 
under the section is called “ aright to redeem ” and a suit to enforce it is called “ a suit for redemption.” 
The right of redemption can be exercised by the mortgagor only by tendering the moncy or by deposit- 
ing it under the provisions of the Transfer of Property Act.” i 


In the present case, there has been no tender or deposit of the mortgage money 
before the estate was taken over, that is, the mortgage was subsisting on the pro- 
perty. 

But even so, it is contended for the respondent, that, when the mortgagor 
applied to the Tribunal for payment out after providing for payment of the mort-. 
gage amount as scaled down, it should be held that he aoplied: for redemption, and 
that section 9-A would be attracted. The observations of Govinda Menon, J., to 
which we referred just now, were relied on to show that redemption could be effected 
by tender or payment, and that when the mortgagor was agreeable to the mortgagee 

- taking the scaled down amount from the compensation money, it should be deemed 
‘to be a deposit. 


Redemption means buying back the mortgage estate by payment of the money 
due. Section 60 of the T er of Property Act declares the right of the mortgagor 
to redeem. The right of redemption is an incident to a subsisting mortgage and 
could exist only so long as the mortgage on the property remains. In a case where 
the mortgage property had been. taken over by the Government, no question of 
redemption of the mortgage property can arise. Section 3 of the Abolition Act 

‘(XXVI of 1948) vests the property on notification in the Government free of all 
encumbrances. The right of the owner as well as that of the encumbrancer would 
thereafter. be transferred to the compensation money paid under the provisions of 
the Act. The learned counsel for the respondent argued that the compensation 
amount should be deemed to be substituted security, and that an application for 
‘payment out of the amount would amount to redemption. In Barhkamdeo Prasad 
v. Tara Chand 1, the Privy Council held that, where the mortgage property was sold 
by a Court in proceedings to which the subsequent mortgagee was a party, the right 
of such mortgagee would only be against surplus sale proceeds lying in Court after 
paying the earlier mortgagee. It was held that the surplus sale proceeds represented 
security which the mortgagee had under the mortgage. ; 


Section 41 (1) (b) (2) of the Abolition Act enables the Government to deduct 
from the amount deposited any amount due in respect of a mortgage created before 
the notified date. Section 42 enables the creditors of the owner of an estate to apply 

` for payment out of the compesation monies, the amount due to them. The right 
created in favour of the mortgagee is for a certain sum of money, and no question 
of redemption in the sense of buying back of the mortgage property can at all arise. 
The provision of section g-A (3) of Act IV of 1938, which applies only to suits for 
redemption, cannot obviously apply when the mortgagor has not chosen to exercise 

` his right of redemption before the estate was taken over. On the taking over of 
the estate, the mortgage stood wi out by operation of section 3 of the Abolition 
Act and fresh rights were created in favour of the mortgagee. 


~. ‘The learned counsel sought to argue, on the analogy of Order 34, rule 5, which 
its a Court-sale under a mortgage decree being set aside before confirmation 
-thereof thus enabling a redemption, that the mortgage should be deemed to subsist 











1. (1913) 26 M.L.J. 249: LR. 41 LA. 45: LL.R. 41 Cal. 654. : 
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even when the compensation money had been deposited by the Government: : Order 
34, rule 5, is a specific statutory provision enabling a setting aside a Court-sale on 
certain terms being complied with. The effect of payment under that rule is a dis- 
charge of the mortgage decree. That rule or any principle on which it is based 
cannot apply jo a case where the mortgage property has been taken over by the 
State. Therefore, when an erstwhile mortgagor applies for payment out of the 
compensation amount after making provision for -payment to'the mortgagee of the 
estate, no casg of redemption can arise. Section 9-A (3) could not be applied where 
there is no occasion for redemption. The appellant would, therefore, be entitled 
to be paid out the full amount of Rs 3,500. The appeal is allowed with cests. 


R.M. T i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JusTICE RAJAGOPALAN AND MR. JusTICE RAMACHANDRA 
Ivrr. 


The State of Madras, represented by the Commissioner of Agri- 
cultural Income-tax, Board of Revenue, Madras .. Petitioner* . 


U. 


Balmadies Plantations Limited, Naduvattam P. O., Managing 
Agents, Managing Agencies Private Ltd., P. B. 267, Orien- 
tal Buildings, Armenian Street, Madras ” Respondent. 


Madras Plantations Agricultural Income-tax Act (V of 1955), sections 5 (e) and 5 (1)—Construction and 
Py ee employees other than workers, that is, to persons designated as manager, superintendent, etc.— 
Payment satisfying condition laid down in section 5 (¢)——Deduction of—Parmissibility—Interpretation of statutes— 
General and special provisions—Rule of construction. 

Section 5 @ of the Madras Plantations Agricultural Income-tax ‘Act does not operate as a statu- 
tory bar to the deduction of payments of bonus to employees other than statutory workers. Such pay- 
ments to employees other than statutory workers constitute an item of expenditure, and if such a 
payment satisfies the test of section 5 (e) of the Act, namely that it was expended wholly and exclusively 
for the gat et of the land, it must be allowed as a deduction. To hold otherwise—that no bonus 
payment other than the payment to the class of employees designated ‘ workers’ that is, as defined 
in section 2 (k) of the Plantations Labour Act (Central Act LXIX of 1951)—which would exclude 
managers or superintendents—would involve reading into section 5 (f) something which is not there. 
There is no justification for so reading section 5 (4) or to interpret it to lead to that result. : 

The normal rule of construction of statutes is that whenever there is a particular enactment 
and a general enactment in the same statute and the latter, taken in its most comprehensive sense, 
would overrule the former the particular enactment must be operative and the general enactment 
must be taken to affect only the other parts of the statute to which it may properly apply. 

, ‘While section 5 (e) deals with all section 5 (f) deals with specified classes of expenditure 
What falls within the scope of section 5 (/) cannot be dealt with under section 5 (e) of Madras Act V of 
1955. j ks 
The statutory concept of “ worker ” excludes a large class of employees on land, and the Legis- 
jature should have been fully aware of that position. The Legislature should also have been aware of 
the fact that bonus is claimed by and paid to other employees besides the limited class of employees 
included in the statutory definition of worker in section 5 sO There.is, therefore, no real basis in the 
scheme of the Act to warrant the view that no payment of bonus to an employee other than the pay- 
ment to a “ worker” could ever be a permissible item of expenditure which could be deducted in 
computing the assessable agricultural income of an assessee. 


Craies on Statute Law, 5th edition, page 205, referred to. 


Petition under section 54 (1) of the Madras Plantations Agricultural Income- 
tax Act, 1955 (Madras Act V of 1955) praying the High Court to revise the Order 
of the Agricultural Income-tax Appellate Tribunal, Madras, dated 11th December, 
1956 and made ‘in A.T.A. No. 33 of 1956. (A.LT.A. No. 44/56-57, Assistant Com- 
missioner, Agricultural Income-tax, Ootacamund, ¿against G.I.R. No. .-6/55-56,. 
Agricultural Income-tax Officer, Gudalur). i Pag 





* T.R.C. No. 32 of 1957 and Tax case (Rev.) Nos. 27th January, 1960. l 
20, 23, 46, 47, 5I 53,56 and 57 of 1959. Revision (7th Magha, 1881:—Saka). 
Nos. 13, 16, 26, 27, 31, 33, 36 and 97 of 1959. , » . 
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"The: Pty ee (F. K. Thiruvenkatachari), G. oe for the Govern 
ment Pleader (K. Veeraswaml), for Petitioner. 


V. Sethuraman, “S. Padmanabhan, O. T. G. ‘Wier for Messrs. King and 
Partridge, S. Govindan Nair, Kunjithapadam, V. Balasubramanian and M. SOA 
Sasiri, for Respondent. i , 


The Order of the Court ‘was made by 


Rajagopalan, J.—Since an identical question of law arises for determination 
in éach of these applications, preferred by the State under the Madras Agricultural 
Income-tax Act (V of 1955),'to which we shall refer in the rest of this judgment 
as the Act, we shall dispose of the applications by a single judgment. In each of 
these cases the assessee claimed that the sum he paid his employee—in some cases ' 
that employee was designated the manager and in others as superintendent—as bonus 
in the relevant year of account.was a permissible deduction under section 5 (¢) of 
the Act. That claim was upheld by ‘the Tribunal, and the correctness of that de- 
cision was challenged by the Department. The main contention of the learned 
Advocate-General -who appeared for the petitioner, Department, was that section 
5 (0) of the Act was. the only statutory Ree under which the assessee. was 
entitled to deduction of payments of bonus, and, as admittedly the claim of the 
assessee in each of these cases did riot fall within the scope | of section 5 () of the Act, 
the claim of the assessée ‘should’ be négatived. 


The relevant sub-sections of section 5 of-Act V of 1955 are! A ee 


\ “ Section 5: The agriculiural i inon cofa] crson shall be, computed after making the following 
‘deductions: namely : — ; 
* Vent f * * C /% * tet 


` 


(e) any expenditure incurred in the previous year (not being i in the Satire of ca rte expenditure 


rae of the PEO laid out, or ne wholly and P for the purpose of the 
land eon ' 
nae ae irre pr * Í tao o * 
: “(D any: sum id toa worker as defined ‘in thé Plantations Labour Act, 1951 (Central Act LXIX 
of 1051), as bonus pie services rendered where such sum would not have been nat to him as Ee 


or dividend if it had not been paid’as bonus :` wey d 


Provided that the bonus is of a reasonable amount with ta to— “ 
` (i) the wages and conditions of service of such worker ; 
(ii) the income from the land in the year in question ; and ae ee 


(ii) ‘the general, practice in the land : es A ag A ae 


' ‘Provided that no deduction shall be made under this section if'it has: ners been made'i in the 
assessment under the'Indian Income-tax Act, 1922 (Central Act XI of 1922), ‘or is allowable in ‘assessing 
@ person to tax under that Act.” 


o 


, To understand. the. scope of the statutory expression “worker”, we have to 
refer. to the relevant SEX of 195 of the Plantations Labour Act, LXIX of IQ5I. 
Section 2 ($) of Act LXIX of 1951, provides the statutory definition of worker : 

oa ; Worker means a person employed i ina ` plantation for hire or reward whether directly or throu 
any agency to do any work skilled, unskilled, manual or clerical but does not include— bi 

(a) a medical officer at the plantation ;. À 3 

(5). any person whose monthly wages exceed Rs. 300, or 

. (Â a person employed i in plantation primarily ‘in’ managerial capacity notwithstanding that 
his mon wages dd not exceed Raf BOR 
Plantation itself was defiried in section 2 (f) of Act LXIX of 1951 : 


à 


. “Plantation means any land ‘used or intended to be used for growin; coffe 
æ cinchona which admeasures twenty-five acres or more and whercon thirty tea, coffee, rubber, or 
empl yed, or were employed on any day of the preceding twelve months, and in any State where the 
provisions of this Act have been applied by notification under sub-section ( ) of section 1 to any 
other class of plantations, means any land used or intended :to be tel for growing the plant 
‘ mentioned in such notification and whereon thirty or more Pemon are emp loyed, or were employed 
on_any day of the preceding twelve months.” : 
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The definition of Breer ” in Madras Act V of 1955 differs substantially from 
that in Central Act X of 1951. Section 2 (r) of Madras Act V of 1955 defines 
plantation : 

“ Plantation means any land used for growing all or any of the following, namely, arecan 
tea, coffee, rubber, cinchona or cardamom.” ue = 7 h 

Apart from the statutory requirement of the employment of thirty or more per- 
sons before a given piece of land is treated as a plantation for the purposes of Act 
LXIX of 1951, the position is, that while the land on which cardamom and arecanut 
are grown will be plantations within the meaning of Madras Act V of 1955, they will 
not be plantations within the meaning of Central Act LXIX of 1951, and even the 
Jaboure:s working on lands on wich cardamom and arecanut are grown will not 
be workers within the meaning of section 5 (/) of Act V of 1955. Those employed 
in work on any other class of agricultural or horticultural land will also be 
obviously outside the scope of ‘‘workers”, as that expression has to be understood in 
the context of section 5 (é) of the Act V of 1955. : 


To bring the claim for deduction within the scope of section 5 (/) of the Act, 
what the asse sec has to establish is: (i) that the payment was made in the relevant 
year of account, (ii) that the payment was to an employee who is a worker, as defined 
by Central Act LXIX of 1951, (ili) that the payment was made as a bonus, (iv) that 
th: payment as bonus was for services rend:red by the employee, the recipient of 
the bonus ; and (v) the amount so paid'as bonus would not have been payable to 
that employee as profitsordividend. In addition, the assessee has to establish: (1) 
that the payment satisfied the test of reasonableness which the First Proviso to section 
5 (ġ Pee and (2) that the terms of the Second Proviso to section 5:(/) did 
not apply. nius : 


What follows from the second of the requirements listed above should be clear. 
No payment to an employee other than a worker as defined by Act LXIX of 1951 will 
fall within the scope of section 5 (.) of the Act, even if all the other requirements 
of section 5 (/) are satisfied. Even of the employees working in a plantation as 
defined by the C:ntral Act LXIX of 1951, some stand excluded by the definition of 
worker in that Act. The employees engaged in all other classes of agricultural and 
horticultural lands will not be workers either within the meaning of section 5 (¢) of the 
Act. Act LXIX of 1951 would also exclude labourers employed on land used for 
growing tea, coffee, rubber or cinchona, where either the land is less than 25 acres 
in extent, or where less than thirty persons are employed. Payments of bonus to 
these classes of employees fall outside the scope of section 5 (1) of the Act, because 
they are not within the statutory concept of workers. 


‘ It should be obvious that but for the specific provision in section 5 (f) of the Act, 
` even payment of bonus to a worker within the scope of section 5 (f), which satisfied 
the test of section 5 (¢) that it was expended wholly and exclusively for the purposes of 
the land, would have been a permiss ble deduction under section 5 (e) of the Act. 
But w.a falls within the scope of section 5 (f) cannot be dealt with under section 5 
(e) of the Act. Section 5 (e) deals with all expenses, while section 5 (A) deals with 
speified classes of expenditure. The normal rule of construction isin the words of 
Romilly, M.R. in Pretty v. Solly?: 

“ The general rules which are applicable to particular and general enactments in statutes are very 
clear. The only difficulty is in their application, The rule is that whenever there is a particular 
enactment and a general enactment in the same statute and the latter taken in its most comprehensive 


-sense would overrule the former, the particular enactment must be eee and the general enact- 
- ment must be taken to affect only the other parts of the statute’to which it may properly apply.” 


(See Craies on Statute Law, sth edition, page 205). _ koola 

As what is included in section 5 (/) will stand excluded from the scope of section 
5 (e) of the Act, we have to verify what is it-that falls within the ambit of section 5 (D7 
The contention of the learned Advorate-Gene-a! was that sention 5 (J) is a specific 
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legistlative provision for deduction of bonus payments, and that no payment of bonus 
that fails to satisfy any of the requirements of section 5 (/) could be dealt with under 
section 5 (e). We are unable to accept that contention, which involves the basic 
assumption, that the subject-matter ofsection 5 (/) of the Act is all expenditure by way 
of payments of bonus. The learned Advocate-General was, of course, right when he 
pointed out that, when a deduction is claimed under section 5 (/), aud the claim is 
rejected on the ground that the payment fails to satisfy, for example, the test of rea- 
sonableness imposed by the First Proviso to section 5 (l) the claim could not be consi- 
dered under section 5 (e) of the Act. But we are unable to accept as aprrect his fur- 
ther submission, that the statutory requirement that the payment should be to a 
worker is just one more of the tests to be satisfied, and that it is not a factor to be taken 
into account any more than the test ofreasonableness in deciding what is the essential 
subject-matter, the pith and substance, of the legislative provision in section 5 (1) of 
the Act. As we read section 5 (/) in the context of the Act, the subject-matter of that 
statutory provision is in the words of the sub-section itself, ‘‘ sums paid to a worker 
as bonus for services rendered ” or at least sums paid toa worker as bonus, worker, 
of course, being understood in the terms of Act LXIX of 1951. As we pointed out, 
the statutory concept of worker excludes a large class of employees on land, and 
the legislature should have been fully aware of that position. The Legislature 
should also have been aware of the fact, that bonus is claimed by and paid to other 
employces also besides the limited class of employees included in the statutory defini- 
tion of workers in section 5 (J) of the Act. We find no real basis in the scheme of the 
Act to justify the contention, that the Legislature in eff ct intended to Legislate 
that no. payment of bonus to an employee other than the payment to a worker could 
ever be a permissible item of expenditure which could be deducted in computing the 
assessable agricultural income of an assessee. 


The learned Advocate-General invited our attention to the analogous provisions 
of the Income-tax Act. Section 10 (2) of the Income-tax Act provides : 


“ Profits or gains shall be computed after making the following allowances, namely :-— 
* * = * * + 
++ (x) any sum paid to an employee as bonus or commission for services rendered where such sum 
would not have been payable to him as profits or dividend if it had not been paid as bonus or com- 
meson : 
„Provided that the amount of bonus or commission is of a reasonable amount with reference to 
(a) the pay of the employee and the conditions of his service ; 
(6) the profits of the business, profession or vocation in the year in question ; and 
(c) the general practice in similar businesses, professions, or vocations $ 
* * * * * s 
(xv) any expenditure not being an allowance of the nature described in any of the clauses (i) 
to (xiv) inclusive, and not being in the nature of capital expenditure or personal expenses of the assessee 
id out or expended wholly and exclusively for the purpose of such business, profession or vocation.” 
Section ro (2) (xo) of the Income-tax Act in substance corresponds to section 5 (e) of 
Act V of 1955, while section 10 (2) (x) of the Income-tax Act is akin to section 5 (0 
of Act V of 1955. Thescope of section 10 (2) (x) of the Income-tax Act is much wider 
than that of section 5 (l) of the Act (V of 1955), because section 10 (2) (x) of the 
Income-tax Act takes in all employees, and also payments both by way of bonus and 
as commission for services rendered. We would find it difficult to accept the con- 
tention that payment of commission for services rendered by a person other than an 
employee, which would of course be outside the scope of section 10 Ast (x), could not 
be dealt with under section 10 (2) (xv) of the Income-tax Act, even if the test prescrib- 
ed by sectién 10 (2) (xv) is satisfied. 


To come back to the question, what was the subject-matter of section 5 (/) of the 

. Act, it is certainly not all payments to an employee or even all payments to the limited 

“class of employees, the workers, but payments to workers by way of bonus. There was 

“no specific statutory provision in the Act to deal with payments by way of bonus 

to other class of employees and in the absence of-any specific statutory provision, the 

general provision, section 5 (e) of the Act should apply to decide whether such pay. 
o 
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ments ‘constitute admissible deductions. The acceptance of the contentions of the 
learned Advocate-General, that no bonus payment other than the payment to the 
limited class of employces designated workers would be a permissible item of deduc- 
tion, would, involve reading section 5 (l) of the Act as if it ran : 

“ Any sum paid (to an employee) as bonus for services rendered, provided that no deduction 
shall be made if tite payment was toan employee other than a worker as defned by Act LXIX of 1951.” 
We can see no justification for so reading section 5 (f) of the Actor interpret it to lead‘ 
to that result. In our opinion section 5 (l) of the Act does not operate asa statutory 
bar to the dedfiction of payments of bonus to employees other than statutory workers. 
‘Such payments to employees other than statutory workers constitute an item of 
expenditure, and if that satisfies the test of section 5 (¢) of the Act, it must be allowed 
as a deduction. 

The correctness of the finding of the Tribunal, that the test prescribed by section 
5 (e) of the Act, that it was expenditure wholly and exclusively laid out or expended 
for the purposes of the land was satisfied in each of these „cases, was not challenged 
before us. We agree with the Tribunal that in each of these cases the assessee was 
entitled to deduct these items of expenditure under section 5 (e) of the Act in comput- 
ing his assessable agricultural income. i - 


-These petitions fail and are dismissed with costs. In each of these petitions other 
than T.C. Nos. 53 and 56 of 1959, in which the respondent did not enter appearance, 
the respondent-assessee will be entitled to His costs. Counsel’s fee Rs. 100. f 


P.R.N. . ——— Petitions disnissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special OrramaL Jurisdiction ) 
PRESENT :—MR. Justice RajAGOPALA AYYANGAR. 


“The Management of Thambi Motor Service, Salem .. Petitioner® 
v. 
The Presiding ‘Officer, Labour Court, Coimbatore and another.. Respondents. 


Industrial Disputes Act (XIV of 1947), section 10 {(1)—Reference under—Powers of Govsrenment to amend 
or add to—Extent of —Amendment not merely adding to but superseding original refere petency— Jurisdiction 
of Tribunal to entertain or proceed upon—Validity of award—Constitution of India (1950). Article 226-—Question 
of fact if canbe gone into or urged. 


Where the appropriate Government have made a reference under section 10 (1) of the Indusrial 
Disputes Act, they have no to cancel or to amend or modify the same. But, at the same time, 
the Government have got the power to make an amendment by which new items are added to the 
disputes already referred toa Tribunal. The inclusion of additional items to the matters to be adjudi- 
cated upon by an Industrial Tribunal would not be the exercise of a p to amend an existing 
reference but rather of a power to make a reference in respect of other disputes which the Government. 
cannot do, though there can be modification of the terms of the original reference. 


State of Bihar v. D. N. Ganguly, A.I.R. 1958 S.C. 1018, followed. 
S. I. Est. Labour Relations Organisation v. State of Madras, (1954) 1 M.L.J. 518, applied. 


Where the original dispute referred to the Labour Court was “ what retrenchment gt alters 
if any, are the workers A and B entitled to ?” and subsequently on representations made by the Labour 
‘Union, the Government amended the reference, and the dispute referred as amended was “ whether 
the retrenchment of cleaners A and B was justified and to what relief they are entitled, and to 
compute the relief in terms of money, if it can be computed ?”; 


Held: (1) that the first reference having proceeded on the basis that the retrenchment of the 
workers was in order—legal and justified—and the second reference having directed the Tribunal to 
-entertain a dispute touching the justification and legality of the order of retrenchment, this was clearly 
a, case of a modification of the originai order of reference and'not of adding a new item, and hence 
was incompetent, with the result that the Tribunal had no jurisdiction to entertain or proceed upon 
the amended reference and the award based on it must be set aside ; 


(2) that the two references were plainly inconsistent with each other, and, in substance, the 
second reference not merely added to but superseded the first, and the second reference must be held = 
‘to be ulira vires, and could not be given effect to.’ : ° 
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A pure question of fact cannot be seriously put forward i i in proceedings under- 
Article 026 ok the Constitution of India. ares MENEE r, ' 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, ihe High Court will 
be pleased to issue a writ of certiorari calling for the records in I.D. No. 74 of 1957, on 
the file of the Labour Court, Coimbatore and quash the’ award therein, dated 26th 
February, 1958 and published in Supplement to Part 1, Fort St George Gazette, dated 
26th March, 1958 and printed in pages 5 to 7 thereof. 


M. R. Narayanaswamy, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) and P. Ramachandran of 
Messrs, Row and Reddy, for Respondents 1 and 2. 
The Court made the following 


' Orpzr.—Thisis a petition for the issue of a writ of certiorari to quash an order of 
the Labour Court, Coimbatore, passed in an industrial dispute between the petitioner 
—the management of Thambi Motor Service, Salem and the workers. 


The industrial dispute related to matters concerning two workers, Irrusappan. 
and Manickam, Tie workers had been in the service of the petitioner-management 
from about 1951. While so their service had been terminated in July, 1955, for alleged 
misconduct. Thereafter the Union raised an industrial dispute which in the first 
instance went before the Labour Officer for conciliation. As a result of the good offices 
of this Official a settlement was brought about under which the two workmen were 
re-entertained inservice as and from 21st September, 1956. This agreement specifically 
mentioned that the workers were taken back without the benefit of back wages. 
Subsequently these two workers were retrenched from service. The propriety of this 
retrenchment was challenged by thé Union who raised a dispute and as no concilia- 
tion could be effected by the Labour Officer the matter was placed before the Govern- 
ment, 


‘On 31st October, 1957, the Goverr-ment of Madras, referred the industrial dis- 
pute between the petitioner-management ad the second csp +rdent Union for adjudi- 
cation to the Labour Court, Coimbatore. The Annexure io this Government Order 
set out the dispute in the following terms. “What retenchment compensation, if any, 
are the workers Irusappan and Manickam entitled to? ” From the terms of the re- 
ference it would follow that the only point for adjudication by the Labour Court was 
the quantum of compensation to which the workers would be entitled, which could only 
be on the basis that the retrenchment was justified. This reference was received by 
the Labour Court on 6th November, 1957, and by notice, dated roth November, 
1957, the management and the Union were directed to file their statements. 


When the Union was apprised of the terms of the reference, a communication was 
addressed by it to the Goverrm ‘nton gth November, 1957, requesting that Govern- 
ment might consider their previous reference and modify the same so as to enable the 
Labour Court to acjudicate, upon the propriety or justification of the retrenchment, 
which their original reference precluded the Labour Court from doing. The Govern- 
ment, however, by their order, dated 15th November, 1957, informed the Union that 
they saw ao reason to modify the terms of the reference, and that their original refe- 
rence would stand. The Union, however, did not drop the matter but made a 
further representation on rgth November, 1957, to the Government. In view of the 
correspondence with the Gcve nment, the Union d'd not file the statemen.s which. 
were required to be filed by the Labour Court and the matter was thus dragging on. 
Finding that the representations to the Secretary to the Government did not result 
in a modification of the terms of reference, the Union addressed a communication 
straight to the Labour Minister on 18th November, 1957. This bore fruit and on 
Ieth December, 1957, the reference to the Labour Court was amended and the dis- 
pute referred as amended was directed to read : “ Whether the retrenchment of 
cleaners, Irusappan and Manickam was justified and to what relief they are ectitled 
and to compute the relief in terms of money if it can be so computed ? ” 

©- 
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The union filed their claim statement on 23rd December, 1957 and as by that 
date the reference had been ameaded the points urged related mainly to the justi- 
fication or the propriety of the retrenchment. 


In the counter-statement filed by the management, the legality of the order of the 
Government ip amending the reference already made was challenged, and it was 
submitted that the same was beyond the juri diction of the Government on a proper 
interpretatioa of section 10 of the Industria) D sputes Act! There were other points 
raised about the merits of the petitioner’s claim to which I shall advert later. 


The Labour Court considered this question of the jurisdiction of the Government 
to amend the reference originally made and overruled the objection of the manage- 
ment, The first point urged by the learned counsel for the petitioner was that the 
order of the Labour Court overruling the objection was erroneous, and this was the 
principal point that was argued before me in this petition. In reaching the conclusion 
adverte to the petitioner, the Labour Court had relied upon a decision of the Punjab 
High Court, The Textile Workers Union, Amritsar v. State of Punjab}, for the position that 
the power of Government to cancel, amend or modify a reference already made 
was on the terms of section 10 plenary. Learned counsel for the petitioner pointed 
out that this decision of the single Judge of the Punjab High Court had been expressly 
overruled by the Supreme Court in State of Bihar v. D. N. Ganguly?. In this last deci- 
sion their Lordships of the Supreme Court have expressly held that section 21 of 
the General Clauses Act which permits the inference of a power to add to, amend, 
or vary, or rescind any notification, order or rule could not be applied to a power of 
the sort conferred by section 10 (1) of the Industrial Disputes Act. It is uxnecessary 
to set out the-reasons upon whch the decision of the Supreme Court is rested, but it is 
sufficient to say that they have denied any power to Government not merely to can- 
cel but also amend or;modify a reference once made under section 10 (1) of the Act. 


In paragraph 21 of their judgment, however, their Lord: hips have excepted from 
the scope of their decision ca:e3 where the Goverment do not modify but add to a 
. reference already made. Their Lordsh'‘p’s attention had been drawn to the decision of 
of a Bench of this Court in S. I. Est Labour Relations Organisation v. State of Madras? 
where this Court had upheld. the validity of an amendment of a reference by which 
new items were added to the disputes which had always been referred toa Tribunal. 
Venkatarama Ayyar, J., dealing with the objection bared on the absence of a power 
in Government to modify a referer.ce already made said : 

“ The objection is one of form and is without substance. It would have been open to the Gcvern- 

ment to make‘ under section 10 an independent reference concerning any matter not covered Ly tke 
previous reference. That it took the form of an amendment to the existing reference erd rot an 
additional reference is a mere technicality which does not merit any’ interference in these preceed- 
ings.” 
It is obvious that the inclusion of additional items to the matters to be adjudicated 
upon by an Industrial Tribunal would be not the exercise of a power to amerd an 
existirg but rather of a power to make a reference in respect of other disputes. This 
judgment of this Court was expressly referred to with approval by the learned Judges 
of the Supreme Court. 


The question, therefore, fcr consideration now is whether the amendment 
effected by the Government Order of 12th December, 1957, is really an addit'onal 
reference or is in truth and substance a variation or modification of the pre vious re- 
ference. Te‘ore dealing with this matter I consider it convenient to refer to the 
precise facts which were brought up for consideration by this Court in S.J. Est. Labour 
Relations Organisations v. State of Madras*. The original order of reference was dated 
March, 1952, and it referred for adjudication 8 items of disputes in relation fo the 
staff ard 6 items of dispute in relation to workers.’ The reference was am er.ded in 
June, 1952. There was no variation as regards the 6’items of dispute with the workers, 
Only two items of dispute—relating to gratuity and bonus—which were ori iginal] 
treated as disputes between the management and the staff were directed to be adjr di- 
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cated as disputes between the management ənd the workers also. Certainly this 
would be in the nature of a reference of an additional dispute regarding the workers 
and would not constitute any modification ofan existing reference iu the sense in which 
that expression is used in the judgment of the Supreme Court. There were three more 
changes effected in the items of dispute referred. In the original order of reference 
there were two items of dispute between the management and the staéf, which were 
numbered as 6 and 7. These were deleted from among the points of dispute bet- 
ween the management and the staff, but were stated to be disputes between the 
management aud the workers. The question as to whether the cancellgtion cr dele- 
tion of the dispute so far as regards the staff was concerned was not challenged be- 
fore this Court, and this the staff alone could do. In so far as the items were referred 
for adjudication between the management and workers, they would be certainly new 
items which were added and so well within the power recognised by the Supreme 
Court. Lastly a new item of dispute as regards the terms of employment of maistries 
was added as part of the dispute between the workers and the management. This 
again would fall within the same principle. The above analysis would show that 
in S.I.Est. Labour Relations Organisation v. State of Madras}, there was no modification 
-of the terms of any reference, but only an addition of new items of disputes referred 
for adjudication. 


The question to be considered, therefore, is whether the amendment effected by 
‘the reference dated 12th December, 1957, constituted a modification of the original 
reference of October, 1957. Learned counsel for the petitioner submitted that the 
-original order of reference proceeded on the basis that the retrenchment of the workers 
-was justified, whereas this position was negatived by the second order of reference, and 
‘that consequently it fell within the prohibition laid down by the Supreme Court 
in the decision already cited. I consider this argument well founded and I accept it. 
Learned counsel for the respondent urged that the second reference was really a case 
-of an addition of a new item falling within the exception on which the decision of the 
Bench of this Court was rested. There is no doubt that if the first matter referred for 
adjudication did not touch any dispute relating to retrenchment the addition of such 
an item would be within the power of the State Government. But the facts here 
were different. The first reference did include a dispute regarding retrenchment. 
It required the Tribunal to assess the compensation due to the workers consequent 
‘on the retrenchment. This could only be done if the retrenchment was justified. 
If therefore the first reference directed the Tribunal to proceed on the basis that the 
retrenchment was in order legal and justified and the second order directed the 
Tribunal to entertain a dispute touching the justification and legality of the order of 
retrenchment, it appears to me that this could not but be a modification of the 
original order of reference. 


The same point might be viewed from another angle. On the first reference the 
Tribunal was bound to compute the retrenchment compensation due to the workers, 
by applying the provisions of section 25—length of service, etc., to the facts of the 
case. The Tribunal would not, however embark on this enquiry if on the. second: 
reference it found that the retrenchment was unjustified. The relief that could be 
awarded to the worker would be entirely different. This would plainly demonstrate 
that the two references were or would be inconsistent with each other, and that in 
substance the second reference not merely added to but superseded the first. I am, 
therefore, clearly of the opinion that the amendment effected by the reference of 
December, 1957, could not be given effect to unless the Government were vested with 
a power to cancel, modify or amend the first order of reference and as it is conceded 
that the Government did not have such a power the reference in question must be 
held ultra vires. This might suffice to set aside the award of thé Tribunal. But 
in view of the fact that other points have also been urged before me, I shall record 
amy findingsonthem. ~ 
* _ The first of these points was that the Tribunal erred in computing the services 
of the retrenched workers as from the date of their original entertainment in service, 
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and not from September, 1956, when on the mediation of the Labour Oficer they 
were re-entertained or re-employed. It is conceded that in the compromise which 
resulted in the re-employment of the workers, there was no clause which denied to the 
workers continuity of service whereas the right to back wages and allowance was 
expressly negatived. The Labour Court has on a consideration of this circumstance 
as well as tho$e surrounding the conciliation, reached the conclusion that continuity 
of service was not intended to be denied to the re-employed workers. I see no rea- 
son to question the correctness of this finding of the Tribunal. But even if the 
“Tribunal committed any error it was not of such a nature as to be interfered with 
by this Court in proceedings under Article 226 of the Constitution. 


If this finding stood it is conceded that the rule laid down in section 25-G ofthe 
Industrial Disputes Act that the retrenchment should be of those who had come last 
would have been violated. There was also some argument about the merits of ‘the 
conduct of the workers which led to the termination of their services. But this is 
wholly a question of fact and cannot be seriously put forward in this Court. f 


In view, however, of my conclusion on the first point about the incompetency 
of the reference, I hold that the Tribunal had no juridiction to entertain or proceed 
upon the reference dated 12th December, 1957 and its award based on it must 
accordingly be set aside. l 


The petition succeeds and the rule nisi is made absoluté. The award of thé 
“Tribunal is set aside. No order as to costs. 


P.R.N. i a Petition allowed. Rule made 
absolute. Award set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :~-Mr. Justice RAMASWAMI AND Mr. JUSTICE ANANTANARAYANAN. 
-Seeni Ammal, In re \ .. Petitloner.* - 
: Criminal Procedure Code (V of 1898). sections 417 and 439—Revision petition by private party against: the 
order of acquittal —Notice to Public Prosecutor at the stage of admission of petition—Public Prosecutor, if satisfied, 
may prefer an appeal against the acquittal—Procedure suggested ın the interests of justice. 
It is permissible for a party to appeal by Special Leave aginst the acquittal under section 
417, Grimmal Procedure Code, though he is a private party and not the State. But if the party 
fers, instead to come by way of revision under section 439, Criminal Procedure Code, it woul 
available for such a roceedin to be instituted within two months of the date of acquittal. It 
will then be possible for the High Coches order immediate notice to the Public Prosecutor for the State 
-even before admitting the revision petition. The Public Prosecutor could peruse the records on such 
notice and satisfy himself whether it is in the interests of justice to press for interference with an acquit- 
tal. In that case he may institute a regular appeal against the acquittal. The Court may then, in the — semen 
interests of justice, deal with the appeal and also convict the accused in appropriate cases. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the Additional Sessions Judge of 
the Court of Session of the Tirunelveli Division in S.C. No. 136 of 1959. 


S. Mohankumaramangalam, N. Natarajan and S. Ramaswami, for Petitioner. 
“The Public Prosecutor (P. S. Kailasam), for the State. 


The Court made the following 

Orver.—This is a revision petition preferred against the acquittal of the accused 
in S.C. No. 136 of 1959 on the file of the learned Additional Sessions Judge of Tiru- 
nelveli. That prosecution related to the murder of a man named Ramaswami Naick- 
er who undoubtedly received gunshot injuries at the spot of offence (Nadu street in 
Varaganur Village) at about sunrise on 17th April, 1959, and succumbed to.those 
injuries. The revision proceeding is preferred before us by Seeni Ammal (P.W. 1), 
the wife of the victim, under section 439, Criminal Procedure Code. In view of- 
‘the importance of clarifying the procedure with respect to petitions of this 
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character, particularly in the context of the restriction of our powers under sectiom 
439 (4), Criminal Procedure Code, we have directed the issue of notice to the 
learned Public Prosecutor for the State, and heard both the learned Public Prose-. 
cutor and learned counsel for the revision petitioner extensively, even at the present 
stage of admission of this petition. 


Before proceeding into the facts of the case to any extent it is necessary to make 
clear certain implications of the situation itself. The growth of criminal jurispru- 
dence has been a progressive substitution of the idea that grave crigie primarily 
affects the social fabric, since it imperils that fundamental security of person and 
property without which society is impossible, for the idea that such crime is a wrong 
inflicted upon individuals, to be redressed by vengeance. Historically speaking it 1s 
oily gradually that the lex talionis or the rule of an eye for an eye and a tooth for a 
tooth, has been superseded by an impersonal scheme of punishment for grave crime, 
the prosecution for which is primarily the concern of the agencies of the State, pre- 
cisely as the detection of which is the concern of one limb of the administration, the 
Department of Police. But, even at present, there are anomalies. The machinery of 
the State, adequate as it is for most cases, may function imperfectly or eccentrically 
in a paricular case.. That is why, under the Criminal Procedure Code as it stands. 
today, even a prosecution for a grave crime may be as a result of a complaint preferred 
by a private party. Further, where the accused has been improperly acquitted in a 
prosecution for grave crime, it is again beyond controversy that the State should be 
primarily concerned, for the fact that a guilty person escapes the retribution of jus- 
tice, evın where the material for convicting him is true and adequate, is one which 
affects public interest and the welfare of the State, equally. with a wrongful convic- 
tion. Nevertheless, it may happen that an erroneous acquittal does not always lead 
to a prompt action by the agencies of the State, it may be for a variety of reasons. 
Hence, in section 417 (3), Criminal Procedure Code, as now enacted (Amendment Act 
XXVI of 1955), provision has been made for the private complainant to obtain 
Special Leave to appeal from an acquittal. But, an appeal from an acquittal ania 
proceeding in revision differ in this essential respect. Even if we are fully convinced 
that the arquittal was erroneous, and that there has been a miscarriage of justice, 
our powers under section 439 (4), Criminal Procedure Code, are c rcumscrle ', in the 
sense that while we might certainly order a retrial of the case, we cannot, in the exer- 
cise of revisional jurisdiction, convert a finding of acquittal into one of conviction, and 
pass an appropriate sentence. : 


In Harihar v. The State of West Bengal}, their Lordships of the Supreme Court laid 
down the law following D. Stephen v. Nosibolla*, that the revisional jurisdiction con-- 
ferred on the High Court under section 439, Criminal Procedure Code was not to be 
lightly exercised, particularly when it is invoked by a private complainant against 
an order of acquittal, against which the Government also has a right of appeal under 
section 417, C.iminal Proc dure Code. In such cases, it must be established clearly 
that the interests of public justice require interference in o:der to prevent a gross mis- 
carriage of justice. The jurisdiction is not to be merely invoked because the trial 
Court did not appreciate the evidence properly, and hence a different view is possible. 
In Direndranath v. Mukundalal Sen? it is again stressed that merely becuse a diffcrent 
view of the evidence can be taken, interference in revision would not be justified when. 
there is an application by a private party to set aside an order of acquittal. But this 
decision appears to be prior to the amendment of section 417, C.iminal Procedure 
Code, pointed out earlier as the decision states the law to be that a private party has 
no right of appeal against an acquittal as such. 


But there is a further difficulty, apart from the undeniable fact that this is 

an extraordinary power, that our power is further circumscribed by the terms of sec- 
“tion 439 (4), G-iminal Procedure Code, as we have pointed out. In Stephens v. 
Nosibolla* the Supreme Court limited its observations to the exceptional nature of 
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k. (1952) S.C_J. 253 : (1952) 2 MLL.J. 135: 3. ALR. 1955 S.C. 584. 


qj ` BEENI AMMAL, Jn re. 509 
the revisional jurisdiction. But in Logendranath Jha v. P. Lal Biswas}, their Lordships 
of the Supreme Court made certain observations exposing another very real difficulty, 
which might even amount to a dilemma, in the exercise of the jurisdiction. The 
following passage renders this explicit :— 

“ No doubts the learned Judge formally complied with sub-section (4) by directing only a re- 


trial of the offence without co .victing them, and warncd that the Court retrying the accused should 
not be influenced by any expression of opinion contained in his judgment. But there can be little 
doubt that he loaded the dice against th - appellants, and it might prove difficult for any subordinate 
judicial officer dealing with the case to put aside altogether the strong views expresse | in his judgment, 
as to the credibility of the prosecution witnesses and the circumstances of the case in general ”. 


The difficulty emerges clearly from these observations. In order to justify inter- 
ference in revision against an acquittal at all, even it may be by a direction for retrial, 
the grounds have to be necessarily stated, and stated at some length. The power 
itsel{ being extraordinary, and not to be invoked merely because a different view of the 
merits is possible, but because, in effect, there has either been an illegality vitiating 
the trial, or a gross miscarriage of justice, the exercise of this extraordinary power: 
must be justified by reasoning and discussion of the facts. But, on the contrary, the 
‘Court holding the re-trial must be free, in theinterests of justice, to try the case without 
prejudice or.pre-judgment and arrive at its independent conclusions, untrammelled by 
the observations of this Court. This is to steer between Scylla and Charybdis ; and 
we doubt whether such delicate navigation could always be successful. Hence our 
-conclusion is that, from every point of view, it would be far more satisfactory to be 
seized of the subject-matter of an erroneous acquittal amounting toa gross miscarri- 

\ 28 of justice, in the form of an appeal against that acquittal, and nota revision proceed- 
ing. We do not desire to be understood as holding the view that a revision against 
the acquittal under section 439, Criminal Procedure Code, is inconceivable ; parti- 
-cularly where it is upon a ground of manifest illega.i;, it may not present certain 
-of the d'fficulties that we have referred to. But whcre the accused have heen 
erroneously acquitted in a grave crime under such circumstances that the acquittal 
itsself is a gross miscarriage of justice, it is clearly far more satisfactory that we shall 
be seized of this subject-matter in the form of an appeal against the acquittal, which 
would at once avoid the embarrassment o d:recting a re-trial without i 
observation upon the merits which might be prejudicial, and also further enable 
us to convict the accused, if that course is justificd. 


Consequently, we are of the view that the following procedure will be in the 

best interests of the parties and of the State, in all such cases, and we have conse- 

quently no hesitation in commending it. As the law stands at present, it is permis- 

sible for a party to appeal by Special Leave against the acquittal under section 417, 

'C-iminal Procedure Code, though he is a private party and not the State. But if the 
party prefers, instead, to come by way of revision under section 439, Criminal Procedure 
Code, it would be available for such a proceeding to be instituted within two months 
of the date of the uittal; lt will then be possible for us to order immediately 

notice to the learned Public Prosecutor for the State, even before admitting the re- 

vision petition, as we have done in the present case. The learned Public Prosecutor 

could peruse the records on such notice, and satisfy himself whether it is in the in- 

terests of justice to press for interference with the acquittal, or otherwise. If he 

is of the former conviction, by may then consider the institution of a regular appeal 

against the acquittal by the State itself, which would enable us to convict and 

-sentence the accused, setting aside the order of acquittal, if we arrive at the conclusion 

that this is essential in the interests of justice. 


We shall make very few observations upon the prima facie merits of the present 
revision proceeding. Wepropo3e to be as qualified and guarded in our remarks 
as possible as, at this stage, we are merely admitting this proceeding in revisions 
and directing the issue of notice to the accused eee We have heard Sri 
.S. Mohan Kumaramangalam, for the revision petitioner, who has taken us through 
a a ac cea 
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the facts of the record, and.we have also heard’ the learned’ Public Proseċutor for 
the State. It is sufficient to observe, at this stage, that there seems to be mich to- 
be said for the view that proof of guilt, at least as far as the shooting of the victim: 
by one of the accused is concerned, does not merely depend upon direct evidence, 
which may be tainted, in the context of bitter factions. There is considerable cir-- 
cumstantial evidence, both relating to bloodstainš recovered at the’ spot, the re-- 
covery of the gun M. O.1), of certain bullets or pellets which could have been 
fired Irom this gun, and of the testimony of the ballistics expert (P.W. 15), with re- 
gard to all of which we are not at all satisfied that the total rejection ofthe evidence 
is justified. But if this circumstantial evidence has to be taken into account, in 
corroborating the evidence of direct witnesses, it-is sufficient for us to observe, at 
present, that the case might take on a different complexion altogether. 


For these reasons, we admit the revision petition, and direct the issue of fonie 
to the concerned accused. It is for the: consideration of the learned Public 
Prosecutor, in view of his representations about this’ case, and of the procedural 
clarification that we have made above, whether'he should not ‘institute a petition. 
of appeal: against the acquittal by the State, along with a petition- to condone the 
delay, if any bar of limitation has supervened. If such an’ appeal against the- 
acquittal is instituted and is admitted, it will then be heard along with the present 
revision proceeding, as the course most likely to subserve the interests of justice. It 
is needless for us to add that-our olservations-are not intended, in any way what- 
ever, to affect the merits of the acquittal itself, -after duly hearing the accused, or 
te the admission of any appeal against acquittal- ‘which may be instituted ‘i in this 

urt ` 


VS O. ee ————":._ Petition admitted. Notice 
to the accused ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present Mr. Janae GANAPATIA PILLAI. 


Srila Sti Pichaia Sivachanne rae Peon 
e- pi ; k 
The EAT for Hindu Religious and Charitable Endoiw: i ' 
ments, Madras .. Respondent. 
. Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 65—Notice under con~ 
a- draft scheme for the Math without provision for. consultation—-Commussioner’s duty to consult trustee— 
wing consultation is nullified by the addition of a draft scheme to the notice. = 


- Section 65 of the Madras Act XXII ‘of 1959 does not in terms tenet for the content of the 
notice to be thereunder, except that it shall be the duty of the Comniisioner to consult the trustee 
before deciding to frame a scheme. , There are no, valid reasons to, hold that consultation i is nullified 
by the addition of a draft’ achemé to the notice. 

: Petition praying that in the circumstances stated i in the affidavit filed these 
the. High Court will be pleased to direct the issue of a writ of certiorari calling for the 
records ofthe case, intended to be, taken by the Commissioner, Hindu Relgious and 
Charitable Endowments, Madras, pursuant to the Notice O.A. Ne 2 of nee (E4), 
dated 4th June, 1960, on his file and quash the same: = 


R. Gopalaswami ` Iyengar, for the Petitioner. 


The Court made, the, following 
Orper.—The petitioner is the Madathipathi of Mela Madam,. Tirunelveli, 
in respect of which Math the Commissioner for Hindu Religious and Charitable 
Endowments, Madras, has initiated proceedings under section 65 of Madras Act 
XXII of 1959: The notice which initiated the proceedings contains a draft scheme 
te the. Commissioner proposes to take into consideration as a scheme Suitable 
or the Math ‘in’ question. 


* 
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The learned counsel for the petitioner-contends that proceedings.were already 
initiatéd even before Act XXII of 1959 came into force and that during the pendency 
of that proceeding Act XXII of 1959 came‘into force which necessitated the issuing: 
of the notice under section 65 of the new-Act.. This notice contains the draft scheme 
proposed to'be framed for the Math in question. , According to the learned counsel 
this indicates ‘the decision of the Commissioner to frame a scheme irrespective of 
any objections. which the Madathipathi might put forward. 


I cannotesay-that the apprehension of the petitioner is entirely unfounded: be- 
cause the form of the notice issued to petitioner seems at first sight to justify the feeling 
that the Commissioner ‘has already made ,up his mind to frame a scheme for this 
Math. On the other. hand, section 65.clearly envisages that an opportunity should, 
be given to the “Madathipathi to put forward his case on the point of the necessity 
or desirability for framing a scheme ; because that séction enjoins the duty‘on the 
part of the: Commissioner to consult in the prescribed manner the trusteé and the 
persons having. interest before making up his mind. However, the contents of the 
notice, in my opinon, do not warrant the apprehension that the Commissioner would. 
not hear the; petitioner’s objections. Section 65 does-not in terms provide for the 
content of the notice to be’ given thereunder except that it shall be the duty of the 
Commissioner to consult the trustee: before, deciding to frame a scheme. "It is urged 
that the notice issued to the petitioner does not provide for such consultation. To 
hold that such consultation is nullified by the addition of a draft scheme to the notice 
I do not find any valid reasons. I am sure the Commissioner would hear the 
objections of the Madathipathi on the question of necessity or desirability for framing 
a‘scheme before passing any orders in the ae now pending before him. In. 
aus view. the writ petition is dismissed. 


- KILLB. Petitlon dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present Mr. JostIcE RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. | 





SA O. S. Karuppan Chettiar i "+ ft ys Petitloner® 
ú. tf ` e ks 
The State of Madras represented. by. ‘the Collector of, 
“Thanjavur, ~ an 
Madras Estates (Si pplementary Act CK A 1956) Section 7 and Limitation Act (IX : actio 
ye 9 (2) od gop od mn) det (HE of 19 diction of the Special Appellate Tribunal to casas : the 
Of pursuing other ther remedies bona fide. i 


, Section 29, (2) of the ‘Limitation ‘Act will have ‘the effect of applying the various sections ‘referred. 
‘to therein to proceedings under section "7 (1) of the Madras Estates (Supplementary) ‘Act, 1956, which. 
"ig a‘ special or local law within the meaning 'of the expression as used in the said section of the Limi- 
tation Act. - The nature of proceedings under..section: 7, (1) of the Madras Estates Supplementary) 
‘Act, . 1956, is 3 is not: that of an appeal sympliciter but in the nature of an a appiication as the jurisdiction, 
-of the Special pellate Tribunal under the Act is wider than that of the original tribunal. , Hence 
“the provisions Ri section 14 of the Limitation, Act will be attracted to ‘such proceedings. Where a. 
party was prosecuting bonafide, ‘a writ application ‘against the -order of the tribunal, the time taken. 
` therein could be excluded in computing the limitation under section 7 (1) of the Act. 
` Petition praying that in’ the circumstances stated therein ‘and in the affidavit 
filed therewith the High Court will be pleased’to execuse the ‘delay:in the presen- 
“tation of S.R. No.°29962 of '1959, S.T.A., sought to be preferred to thé High Court 
‘against’ the order of the Estates ‘Abolition “Tribunal, Velloré, dated 15th May, 1957 


in A.S. No. 216 of 1956. 
R. Gopalaswami Ayyangar; for ‘Petitioner. 


The Additional Government Pleader (M. M. Ismail) ‘on behalf of the Res-+ 
„pondent. i 4 » ge es . 
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The Order of the Court was made by 


Ramachandra Iyer, J.—This 13 an application to excuse the delay in the presen- 
tation of an appeal against the order oi the Estate. Abolition Tribunal, Vellore, in 
A.S. No. 216 or 1956. The appeal is filed under section 7 (1) of the Madras Estates 
Supplementary Act, 1956 (Act XXX of 1956), which shall hereafter be referred 
to as the Act. The order of the Estates Abolition Tribunal, which in turn set aside 
the order of the Settlement Officer 1V, Tiruchirapalli, held that Inam Kudimeri 
was not an inam estate within section 2 (7) of the Abolition Act (XXVI of 1948), 
and that was passed on 15th May, 1957. ‘Madras Act XXX-of 1g$6 came mio 
force on gıd August, 1957. Under section 7 of the Act, read with section 11, a 
right of appeal is provided against the decisions of the Estate Abolition Tribunal to the 
Special Appellate Tribunal. Pror to the Act, there was no appeal against such 
o.ders. The petitioner, evidently oblivious of the right conferred, applied to this 
Court under Article 226 of the Coustitution m W.P. No. 725 of 1955 to call for records 
in A.S. No. 216 of 1956, on the fuc of the Estates Abolition Tribunal, Vellore, and 

- to quash the order of the Tribunal therein. The Writ Petition was filed on gth 
August, 1959. it came up tor heanig on 7:h August, 1y5y. An objection 
appears to have been taken to the maintainability of the petition on the 
ground that the petitioner had an effective remedy by way of an appeal. The 
petitioner, thereupon, took time to consider the position, and, under a mistaken 
impression that the proper remedy was to file an application to the concerned 
Tribunal under section 3, filed an application on 11th August, 1959 with the 
Tribunal. Shortly thereafter, that is, 21st August, 1959, the wri. petition was ja 
withdrawn and dismissed. The petitioner later realised that an application 
under section 3 was not the proper wdy of contesting the order, and that th 
appropriate remedy was an appeal to the Special Appellate Tribunal, the petitioner 
fiicd one on 13th October, 1959. CGumputing the ume from the date of the order 
of the Estate Abolition T.ibunal, there has been a delay of nearly 2 years and 3 
months. Under section 7 of the Act, any person aggrieved by a decision of a Tribu- 
nal could file an appeal to the Special Appellate Tribunal consisting of two Judges 
of the High Court, nominatcd to: time to time by the Chief Justice in that be- 
half, within a period of two months from the date of the decision. The special 
Appellate Tribunal may, in its discretion, allow further time not exceeding three 
months for filing such an appeal. The effect of the various provisions of the Act is 
that the decision rendered by the Estates Abolition Tribunal on 15th May, 1957, 
will be deemed to be one given by a Tribunal constituted under the Act, arid the 
‘party concerned will have a right of appeal under section 7 (1). 

Prima facie, however, the appeal is barred by limitation, as it was not presented 
within two months of the date of the order of the Tribunal ; indeed, it coud not be 
filed within that time as the Act had not come into force by then. Nor was it filed 
withm three months thereafter, within which time there is a discretion vested in 
-the Court to excuse the delay in presentation. To get over the d.fficulty, the learned 
counsel for the petitioner invokes the aid of the principle embodied im section 14 
„of the Indian Limitation Act ; he contends that the petitioner was prosecuting with 
-due diligence and bona fide W.P. No. 725 of 1957 in this Court, hom gth August, 
1957 to 21st August, 1959, for obtaining the relief sought in the appeal. If the peti- 
tioner is held entitled to the deduction of the time spent in the prosecution of W.P. 
No. 725 of 1957, being filed within 5 months of the impugned order, the further 
time taken for the application under section 3 was also claimed to be spent bona 

_fide. That question does not arise except for the purpose of exercising this Court’s 
discretion. s 

Section 7 of the Act limits the time, within which the Special Appellate Tri- 
bunal could under its discretion excuse any delay. Section 5 of the Limitation 

*,Act does not apply to such appeals. 


In Krisknaswami Gopanna Manradiar v. Gopanna Manradiar}, an appeal was filed 
-to the Tribunal constituted under the Abolition Act after the amend:uent of section 








? i 1. (1958) 2 M.L.J. 275. 
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15 (2) (a) of Act XXVI of 1948. Prior to the amendmient, the Tribunal had an 
unlimited discretion to grant time for preferring an-appeal. Butithe amendment 
limited that period to one of six months: It was held that, as on the date when the 
appeal was presented’ the powers which the Tribunal'had of excusing the delay in 
the presentation were those contained in the amended section, the Tribunal could 
not extend the time beyond the period fixed-by the amendment. 


_ In State of Madras v. Venkataswami Naidu; an application under séction’4 of the 
Act was. filed by the State Government before the Special Appellate Tribunal, 3 
days after'th time allowed therein. It was.held that there was no specific provision 
in the Madras Act XXX of 1956 which conferred, jurisdiction on the Special 
Appellate Tribunal to condone any delay in filing-an application under section 4 of 
the Act, nor did the Tribunal possess any inherent jurisdiction to excuse the 
delay in filing an application before it’ It was further held that provisions of sec- 
tion 5 of the Limitation Act would not apply to such-cases. In neither of the cases 
referred to above did any question arise-as to how the time has to be reckoned, i.e., 
whether the applicant was entitled to the exclusion df any time, e.g., those covered 
by sections 4' and g to 18 of the Limitation Act. In the first case it was contended 
that the appellant had a vested right to get the delay excused, as, at the time when 
the proceedings were instituted, the Tribunal had unlimited discretion to extend 
time. That contention was negatived. In the second, an application was made 
to excuse the delay on a ground analogous to that contained in section 5 of the 
Limitation Act. That too`was negatived. But a case for the exclusion of time on 
a ground specified in section 14 of the Limitation Act is not one to excuse a delay 

\E presentation of the appeal. The questionis one. of computation of time. , If the 
period, during which the Writ Petition was pending in this Court, were to he 
excluded, the appeal would be within the time. , 

Section 29 (2) of the Limitation Act states : 


“ Where any apena or local law prescribed for any suit, appeal or application a period of limi- 

tation different from, the period prescribed therefor by the first schedule, the provisions of section 3 

shall apply, as if such period were prescribed therefor in that schedule, and for the purpose of deter- 

pene any period of limitation prescribed for any suit, appeal or application by any special or local 
We \ ; 


a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply only in 

so far oad to the extent to which, they are not oea cida by such special or bel laws and 

(b) the remaining provisions of this Act-shall-not apply. , - A ey eg 
(The rest of the section omitted.) i ee oe 

It cannot be denied that Madras Act XXX of 1956 will be a special or local 
law within the meaning of the above provision. The Act does not expressly exclude 
the application of sections 4, 9 to 18 and 22 of the Limitation Act. It would, there- 
fore, follow that the provisions of section 14 will be applicable to the proceedings 
envisaged in Act XXX of 1956. The learned Additional Government Pleader 
did not contest that section 29 (2) of the Limitation Act would have the effect of 
applying the provisions of the various sections referred to therein to proceedings 
under section 7 (1) of the Act ; but he contended that the provisions-of section 14 
of the Limitation Act would not apply by reason ‘of that very terms to'an appeal. 
That section allows exclusion of time only in cases of suits and applications. It stands 
also to reason that section 14 should not be extended to appeals. Where a statute 
gives a right-of appeal against the decision of a tribunal, the appeal should be filed 
within the time allowed for it. A party cannot at his whim or caprice resort to other 
proceedings and failing there, come back and obtain an exemption from ‘the opera- 
tion of the limitation for the appeal ; to permit it would be to enable-a party to 
extend the period of limitation and in some cases to adopt dilatory tactics. Indeed 
it may even be said in such a case, the appellant was not‘acting bona fide, which is 
an essetitial condition for the application of section 14e ° $ 


It was, however, contended for the petitioner that as section 29 (2) does not 
make the provisions of section 2 of the Limitation Act applicable, the definition of 
eS eee 
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the word “suit ” will be abrogated, and that the ordinary rule that the word “‘suit” 
includes an ‘‘ appeal ” would prevail, with the result that in all cases of special or 
local laws coming within the former provision, section 14 (1) would apply to appeals 
as well. There is an obvious fallacy in the contention. Section 29 (2) refers to 
suits, appeals and applications, Section 14 specifically refers to suits and applica- 
tions and omits any reference to a . Ifthe word “ suit” were intended to 
includean appeal, there is no necessity for section 29 to refer to it. It is a familiar 
rule of construction that tautology should not be attributed to the legislature. It 
should, therefore, follow that suits and appeals and applications are, kept distinct 
in the Limitation Act, as indeed the arrangement of the schedules would show. 
When section.14 provides for suits and applications alone, it must be held: that 
the legislature for good reasons did ‘not want to give the benefit of the exclusion of 
time provided for in section 14, to appeals. 


But the question still remains as to what precisely is the nature of the proceedings 
under section 7 (1) of the Act. It is certainly not a suit, for a suit is one whch origi- 
nates in a plaint. Is it not an appeal or merely an application? It is not uncom- 
mon that under certain special statutes, an appeal is dealt with as an application, 
¢.g., Trade Marks Act, Trade Unions Act, etc. On the Original Side of this Court, 
appeals from the Master’s orders are registered only as applications. 


An appeal, as defined in Wharton’s Law Lexicon, 


“ is the removal of a cause from an inferior to a superior Court for the purpose of testing the sound- 
ness of the decision of mferfor Court.” 

Subrahmanya Iyer, J., after referring to the above definition, observed in Chappan v. A 
Mohideen Kuth. 

“In consonance with this meaning of the word, appellate jurisdiction means, ‘ the power of a 
superior Court to review the decision of the inferior Court.’ Here two things which are required 
to constitute appellate jurisdiction are the existence of superior and inferior Courts and the power on 
the ‘part of the former to review the decisions of the latter. This has been well put by Story: ‘ The 
essential criterion of the appellate jurisdiction is that it revises and corrects the proceedings in a cause 
already instituted and does not create that cause. In reference to judicial tribunals, an appellate 
jurisdiction, therefore, necessarily implies that the subject-matter has been already instituted and 
acted upon by some other Court whose judgment or proceedings are to be revised.’ (Section 1761 
of the Cantinentaries on the Constitution of the United States.)”. 


The test laid down by Subrahmanya Iyer, J., will apply, not only to Courts 


but to a hierarchy of Tribunals established by a statute providing for an appeal from 
the decision of one to the other. 


An appeal under section 7 (1) of the Act, if laid against a decisior of a Tribunal 
constituted under section 5 thereof, will satisfy the two tests referred to above. Such 
an appeal will not be an application ; the provisions of section 14 of the Limitation 
Act cannot apply to it. 


But the position would be different in regard to cases decided by the Tribunal 
under the Abolition Act. Before the Act, no appeal lay from the decisions rendered 
under section g of the Abolition Act to the Special Appellate Tribunal. After the 
passing of the Act, a right to challenge the decision is given both to the Government 
and the private party. Section 4 provides that the State Government can file an 
application against the decision of the Tribunal constituted under the Abolition 
Act for a declaration that any non-ryotwari area is an estate or an inam estate and 
that such an application would be to the Special Appellate Tribunal under section 7 
and dealt with as an appeal. Section 11 (2) provides for cases where the Tribunal 
under the Abclition Act has given a finding at the commencement of the Act that 
a particular area is an inam estate. Such a finding is deemed to be decision given 
by the Tribunal constituted under the Act and the provisions of section 7 (1) is made 
applicable. Section 11 (2) (b) is the counterpart of section 4 (2) (b). Both deal 
with the adjudications given by the Tribunal under the Abolition Act. The practice 
of this Court is to register both types of cases as appeals. ‘The two tests laid down 





1. (1898) 8 M.L.J. 231 : LL.R, 22 Mad. 68 at 80 (F.B.). 
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in Chapan ; vi Mohideen Kutti+, are not satisfied in that under the Abolition Act the 
decisions under section 9 were not subject to any appeal to the Special Appellate 
Tribunal. - Act: XXX of 1956 gives a power to the Special Appellate Tribunal to 
entertain appeals against such order as if it were a decision by the Tribunal under the 
Act. Section 4 states that' the State Government wishing to challenge the decision 
should file, ar? application. A case under section 11 (2) (b) would be similar. 
When, therefore, an order of the Tribunal under the Abolition Act is sought to be 
challenged by way of appeal before the Special Appellate Tribunal, what is filed 
can be termed an application to set aside an order from which an appeal did not lie 
when the order was passed ; but by virtue of sections 4 and 11, a jurisdiction is’ ‘con 
ferred: on the Special Appellate Tribunal to hear an appeal from it. 


It will be noticed that the power given to the Special Appellate Tribunal is 
wider than that of the Tribunal under the Abolition Act. The latter authority 
could only decide whether a disputed village was “ an inam estate” coming under the 
Abolition Act. Though for the purpose cf that decision it would have to decide 
the question whether at all the village was an estate within section 3 (2) (d) of the 
Estates Land Act, that decision would not be final. The Special Appellate Tribunal 
sitting in appeal’ in cases covered by sections 4 and 11 will. have the jurisdiction 
to decide even that question. finally. Ordinarily an Appellate Tribunal’s powers are 
co-extensive with that of the original tribunal. What sections 4 and 11 have, givea 
is something more than a, mere appellate power, i.c., partly an original jurisdiction. 
An “appeal” under section 7'read with section 11 would, therefore, partake the 
character of an application ; the provisions of section 14 (2) of the Limitation Act 
\ would therefore apply to it. | * 


The learned Additional Government piesded then oi that the provisions 
of section 14 of the Limitation Act will not apply, as it could not be held that this 
Court was unable to grant the relief'in the Writ Petition by reason of any defect of 
jurisdiction, this Court could in its discretion have quashed the order of the tribtinal 
under Article’226 of the Constitution notwithstanding the fact that an alternative 
remedy by way of appeal existed. , When, therefore, this’ Court declined to inter- 
fere, it was by virtue of the discretionary nature of the jurisdction under Articlé 226.. 
Reliance is placed upon the decision in Baiznath Lola v. Ramadoss*, where it was 
held that timespentto prosecute a revision petition against the order under 
section 73, Civil Procedure Code, should not be deducted under section 14 of the 
Limitation Act in a subsequent suit that might be brought to set aside the order. 
It isuanecessary to consider whether, in view of the subsequent decision of a Full 
Bench of this Court, which ‚defined the nature of the revisional jurisdiction, this 
decision could be held to be correct. We are of opinion that the present case would 
be one, coming under the clause “ or other cause of: a. like nature, is unable to 
entertain it.” 


It was next contended that the proceedings under Article 226 could not be 
said to be civil proceedings within the meaning of section 14. There is no substance 
int his contention either. In Dhanalakshmi Ammal v. Income-tax Officer, Madras*, it 
was held that, notwithstanding the fact that in proceedings under Article 226 of 
the Constitution, the High Court did not declare the civil rights of parties or decide 
disputed questions of title, in proper cases the Courts could enforce such rights in 
cases of infringements by the'issue of prerogative writs, and that the issue of, such 
writs in a matter involving civil rights of parties, would be an, order in a ciyil 
proceeding. It cannot be doubted the rights involved in W.P. No. 725.0f.1957 are 
civil rights ;+it would, therefore, be a civil proceeding.’ These ' proceedings have 
been prosecuted bona fide and the petitioner will be entitled to the exclusion of the 
time taken therein. ane appeal will be treated as plesti in Lame, and eee ac- 
cordingly, a 

R.M. Aa aa Pelion aoa 
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_IN-THE HIGH COURT OF JUDICATURE AT MADRAS. . 


Present :—-Mnr. Justice RAJAGOPALAN AND Mr. Justice RAMACHANDRA IYER. 


V. Ramaswamy Iyengar and K. R. Subramania Iyer, Receivers, Estate 
of late Rm. Ar, Rm. Arunachalam Chettiar and legal heirs, e 
Devakottai .. Applicants* 


? v. 
The Commissioner of Income-tax, Madras .. "Respondent. 


Incomse-Tax Act (XI of 1922), sections 10, 33, 41 and Rule 28 under section 5-A (8)—Appeal by Assesses- 
Receivers against assessment mads under section 41 to the Tribunal—No appeal by the Department —Tribunal 
Re BOT te FANES Fe PIE O BEET EDE oe aes ee toe oe es pee arene 
Section 66 (6)—Return of the institution fee—Direction by the High Court to the Tribunal. 


. The order of the Appellate Tribunal finally upheld the assessment for 1999-1940 under section 
1 of the Act (there was no controversy about it) and declared that the assessment should be made in 
shares. What was left to be determined was the actual division of the total income between the 
three units. That order having become final under section 33 (b) it would be no longer open either 
to the de ent now to contend that the basis of assessment should change or for the Receivers to 
say that the assessment should be distributed ınto more than three shares. e Tribunal would have 
no jurisdiction to direct re-assessment of the income under section 10 directly on the Receivers: for the 
year (1939-1940). 

It is‘a fundamental principle that no litigant has an inherent right of appeal against a judicial 
order unless such right is given by a statute. It is also settled that where the whole or part of an 
order has not been app against, it would be final ; and the appellate authority, in case there 
is an appeal against a part of an order, would have no jurisdiction in the absence of statutory 
provision, to interfere with the other part which does not form the subject of the appeal. Where a 
statute confers a right to appeal to an appellate authority, its powers and functions are limited by 
the terms of that statute. - ~ . 


. Section 33 declares that there would be a right of appeal ngin an order of the Appellate Assis- 
tant,Commissioner both to the assessee and the' department. e jurisdiction of the Appellate Tri- 
bunal should in the absence of express words:in the statute’ be governed by the subject matter of the 
appeal. Section 3g (4) unlike section 38. (3) does not vest any power in the Appellate Tribunal to 
enhance the tax except when there is an appeal by the Department. It would follow that the Tri- 
bunal would have no jurisdiction to pass an order so as to permit a ground to be raised by the respon- 
dent department which if allowed would make the position of the appellant worse than what it was 
before. It would have no power to expand’ the appeal so as to benefit the respondent. 


A power ta remand is not expressly given by section 33 (4). But such power is implicit in the 
words ‘ pass such orders thereon’, Rule 28 confers the power of remand upon the Tribunal. Ona 
reading of section 33 (1) together with rules 9, 12 and 27 it would be-clear that the power of remand 
conferred on the Tribunal by rule 28 is only incidental to 1ts power to ‘hear and dispose of the appeal 
If in an appeal the Tribunal could interfere in favour of tho appellant, a remand. could be e as 
incidental to that power, that is, for the purpose of giving relief to thè appellant: But a power of 
remand could not be exercised so as to exceed the jurisdiction of the Tribunal under’ Section 33 (1). 
The Tribunal would have no jurisdiction to enhance assessment except when there isan appeal by the 
department itself. It would follow that it could not exercise the power of remand for the purpose 
of enhancing the tax. 


The Tribunal would have no jurisdiciion to direct the assessment to be made’ on the Receivers 
under section 10 of the Act as an association of persons and that it can only dispose of the appeal on 
the footing that there has been a proper assessment of the Receivers under section 41 of the Act. 

Case law discussed. Í : 

The payment of one hundred rupees was incidental to the reference which commenced with the 
application preferred by the assessee under section 66 (1) of the Act and terminated with its disposal 
by the Court under section 66 (5). The Proviso to section 66 (1) enables the Tribunal to order refund 
in certain cases when the proceedings terminate before the Tribunal and do not come béfore the High 
Court. When the reference does come up before the High Court and is finally di of there, 
section 66 (6) enables the High Court to deal with all the costs of the reference including what had 
been deposited with the Tribunal as the institution fee. A direction to.the Tribunal to refund the 
amount would issue. ' A 


« _ Chidambaram Chettiar v. Commissioner of Incoms-tax, (1945) 13 LT.R. 177 and Raghavalu Naidu & Sons 
ve Commissionsr of Incoms-tax, (1945) 13 I.T.R. 194, followed. ; 
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Case referred to the High Court by.the Income-tax Appellate Tribunal, Madras 
Bench, under, section 66 (2) of the ‘Indian Income-tax Act, 1922 (Act XI, of 1922), 
in RA. Nos, 278 to 293 of, 1954-55 (LT.A. Nos. 4736, 4721 to 4735 of 1952-53 
Assessment., years 1939-40, , 1941-42 to : 1946-47) on its file, tor decision on the 
following question of law, viz., 

ss Whether £ on the facts and in the circumstances of the case, the Tribunal was s right i in ikea in 
directing the assessment to. be made on the Receivers under section 10 of the Indian Income-tax Act 
„as an association of persons?” eor he 

R.: Kesa»a Ayyangar and, K, Parasaran, for "Applicants. . r 

C. S. Rama Rao Sahib, Special Counsel for Income-tax and S. Ranganathan, o on 
behalf of the Respondent. - 


The Judgment of the Court: was delivered by ' 


Ramachandra Iyer, 7.—This reference under section 66 (2) of the Indiari Income- 
tax Act relates to the assessment years, 1939-40 and 1941-42:fo 1946-47, the rela- 
-tive-year of account ending oa the 12th of April, of each year of assessment. One 
Arunachalam Chettiar, (senior) and his son, Arunachalam (junior), constituted 
members of a Hindu undivided family. They were resident in India. The family 
had considerable properties in India and outside, comprising tea and rubber Sine, 
cocoanut gardens and several ‘money lending, businesses. Arunachalam Chettiar 
(junior) died in 1934, leaving behind him his widow, Umayal Achi. Arunachalam 
Chettiar. (senior), who survived his son, died on 22nd February, 1938. Onr his death, 

the claimants to. the, properties were his two widows, Lakshmi Achi and ‘Nachiar 
Achi, and his widowed daughter-in-law,, Umayal Achi: Some time prior to his 
death, that is, on 8th. January, 1938, Arunachalam Chettiar (senior) executed ` a 
will, making. certain dispositions. Under the will, the executors were directed to 
arrange for the adoption. of a son to each of the three ladies (such multiple adoption 
being presumably sanctioned by the custom of the Nattukottai Chettiar community). 
The will directed that, after the. payment of legacies, the three adopted sons were to 
divide the: properties equally: Umayal Achi, however, did not accept the will. 
She filed a suit in the Sub-Court, Devakottai, claiming a half share in the estate, 
left by her deceased father-in-law. The claim was laid on the basis of the rights 
conferred by:the Hindu Women’s Rights to Property. Act, 1937, under which the 
widow of the pre-deceased son of an individual who died after the coming into force 
of the Act was entitled to. certain rights. Pending the suit, that is, on 18th August, 
1938, two Advocates, Ramaswami Iyengar and Subramania Iyer, were appointed 
Joint Receivers to manage the properties involved in the suit. As a part of their 
management, the Receivers continued the various businesses, which Arunachalam 
(senior) had carried on jin his lifetime. 

The suit was resisted by the two widows of Arunachalam (sinior), who denied 
the right of Umayal Achi to inheritance. The Trial Court found that the will exe- 
cuted by the ‘déceased was a genuine one, but that Umayal Achi would be entitled 
to one half share in all the properties in India and in the moveable properties situate 
outside India, subject to the payment of the legacies mentioned iw the will. As 

the immoveable properties situate outside India, the Court held that succes- 
zion to the properties would be governed by the law of the place where the properties 
were situate. In accordance with the judgment,’ a ` preliminary decree ‘was 
passed on 26th October, 1940. There were appeals against the decree to this 
Court ; , this Court modified the decree of the lower Court, restricting it to the 
non-agricultural and moveable’ properties situate in India. The.judgment of the 
High Court is reported in Umayal Achi v. Lakshmi Achi#, Umayal Achi filed an 
appeal against the decree of the High Court to the Federal Court. The Federal 
Court, by its judgment, dated 8th January, 1945, held that Umayal Achi would be 
entitled to one half share in the separate, non-agricultural properties left by the 
deceased and'in the moveables. The Court directed that there should be ap 
ascertainment, by the Subordinate Judge as to what weré the separate properties 
that belonged: to the deceased, in which the lady would have a right to a share, 
(The Judgment of the Federal Court.is reported in Umayal Achi v. Lakshmi Achi*.) 
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In June, 1945, cach of the three ladies adopted a son, as directed by the will. It 
is stated that there was an ante-adoption agreement in each case, defining the rights 
inter se between the son to be adopted and the respective adoptive mother. 
Agerieved by the judgment of the Federal Court; Umayal Achi filed an appeal to 
the Privy Council, after obtaining leave for the same. . - 


While the appeal was pending in the Privy Gouncil, the ladies, on behalf. of 
themselves and their respective adopted son, entered into a compromise, under which 
each of the widows, representing herself and her adopted son, agreed*o take’ 1/3rd 
share of the entire estate left by the deceased. .. The -compromise was, dated 17th 
December, 1947. Itis claimed that the ladies subsequently divided what they 
obtained under the compromise with their adopted sons, in accordance with the 
ante-adoption agreement. In October, 1954, the Receivers were discharged. 


_ ‘In thé meanwhile proceedings for the assessment of income from the businesses 
and properties left by the deceased were initiated: against the Receivers. For the 
Assessment year 1939-40, the Officers of the Income-tax Department assessed the 
Receivers under section 41 of the Indian Income-tax Act. They held that the 
shares of the widows being in dispute should be held to be indetermioate, and there- 
fore levied the maximum tax on the total income under the First Proviso to section 41. 
‘That assessment was duly taken on appeal to the Appellate Tribunal. By its order, 
dated 28th January, 1942, the Appellate Tribunal held that the three widows were 
the legal heirs of the deceased, that their shares could not be said to be indeterminate, 
though it might be that they had not yet been determined by the Court ; and that, 
therefore, the levy of tax at the maximum rate was not justified. There was, how- 
ever, some defect in the order of the Appellate Tribunal, as, in the final paragraph, 
it did not give effect to the finding referred to above. This was rectified, on an 
application under section 35, on 11th February, 1946. ‘The order on the rectification 
petttion made it clear that the assessment was to be made on the shares of each of the 
widows. By the earlier crder referred to above, the Tribunal directed the Income- 
tax Officer to compute the income, in accordance with the finding given. The Income- 
tax Officer held that, on the material dates, the beneficiaries of the estate were only 
the two widows of Arunachalam Chettiar (senior), the rights of Umayal Achi 
having’ come into existence under the compromise long thereafter.. The Officer, 
therefore, allocated the income equally in two shares betweea the widows, and assess- 
ed the Receivers to tax thereon. On this point, the Appellate Assistant Commis- 
sioner concurred ,with the Income-tax Officer. ' This was not accepted by the 
Receivers, who filed an appeal to the Appellate Tribunal. That appeal was heard 
along with the appeals for subsequent years, to which we shall make - reference 
presently, * | - st 

_ For the years subsequent namely, 1941-42 to 1945-46, during which period 
neither the adoptions nor ‘the compromise had come into existence, the Income- 
tax Officer likewise held that the income should be divided into two shares for the 
purpose of assessment. Individual assessments of Lakshmi Achi and Nachiar Achi 
were made directly. As stated already, the adoption was imade by the widows 
on 16th June, 1945, that is, during the year of account relative to the assessment 
year 1946-47. l i 

The Income-tax Officer assessed the income received by the Receivers from 13th 
April, 1945, to 16th June, 1945, on two individuals, namely, Lakshmi Achi and 
Nachiar Achi, and the income for the subsequent period namely, from ' 17th June, 
i945, to 12th April,’ 1946, on the three persons, namely, Lakshmi Achi, Nachiar 
Achi and Umayal Achi. The assessee contested the propriety of the assessment, 
on the ground, that it should have been made on 6 units, namely, the widows 
and their respective adopted sons. The basis of the contention was (r) that 
Umayal Achi’s rights should be held to date back to the date when the succession 
opened, and (2) that the rights of the respective adopted sons should-date back to 
the dates of death’ of their adoptive fathers. The Appellate Assistant Commissioner 
rejected the contention of the asessee, and confirmed the assessment, as made by the 


’ 
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Income-tax Officer. ‘Appeals were, thereupon, filed by~ the..Receivers:to the 
Appellite Tribunal. The only matter, which formed the subject-matter of the 
appeals, was as to the number of shares in: which the assessment‘ on the Receivers 
RET be divided. ‘There was no objection .on the part of either the assessee or the 
Department to the assessment itself bemg made under section’ 41. There was no 
appeal on beHalf of the Department either’ that the assessment under section 41 
was wrong, and that the proper way of assessing thei-profits from: the businesses 
carried on Bye the Receivers was to assess them es sectidm 10. n 


The Appellate Tribunal, which heard the appeals for the assessment years. 1941- 
42 to 1946-47, along with the appeal for the asessment year 1939-40, called for a 
report,from the Income-tax Officer as to “whether the, businesses which the deceased 
carried on were continued by the Receivers during the relevant years., The Income- 
tax Officer reported in the affirmative, namely, that the businesses of the deceased 
were carried on by the Receivers jointly. On that finding, which the Appellate 
Tribunal accepted, it came to the conclusion that the proper way ,of making the 
assessment was to assess the Receivers directly under section 10 as an association of 
persons, In ‘that view, the Tribunal cancelled the assessments made under section 
41, and directed the Income-tax Officer to make ‘fresh ‘assessment under section 10 
on the Receivers as an association of persons i in respect of the businesses carried-on ‘by 
them. 7" ES : 


The following dinn was, thereupon, referred to „this Court for pinion: : 


“ Whether on the facts and in the circumstances of the case, the Tribunal was right in law in 
ee ee hee eer 10 of the Indian Income-tax Act 
as an association of persons ?” 

: Before proceeding to answer the question ference it is decay to ascertain the 
scope of section 41, under which: the Department had chosen to assess the Receivers 
for all the:years. » Section: 41, omitting the. words Which are noti Gir for .the 
present purpose, runs thus : E A scat des i TANE 

i “ In the'case of income, profs aie chargeable under this Act wbich . sany receiver | |: 
appointed by or under any order of a Court! . we - are entitled to receive on behalf of any: 
person, the, tax shall be levied upon and recoverable from such receiver. . ..-,. in the like manner 
and to the same amount as it would be leviable upon and, recoverable, from the person on whose behalf 
such income, profits or gains are receivable, and all the Provisions of this Act shall apply accordingly.: 


“Provided that where any such i income, ‘profits : lor! or any part thereof are not specificall 
reccivable on behalf of any one person, or where the indi idual shared of the peracns on whose behalf 
they are receivable are indeterminate or'‘unknown,’ the tax shall’ be levied recoverable at the maximum 
rate, but, where such persons have no-other personal i income chargeable under this Act‘and , none of 
them is an artificial juridical person,, as if such income, eee or gains or such part thereof were ‘the 
total income of an association of persons : ae Fe ae eel Oh ee rae 
[Second Proviso omitted. ] i A ee 
(2) Nothing contained in sub-section (1) shall prevent either the direct assesment of the person 
on whose behalf income, profits or gains therein‘ ‘referred to are receivable, or the’ rey from such 
person of the tax:payable in respect of stich income, profits or gains.” . .. Sie i 
The section creates a vicarious liability. : Where an:estate is ‘vested i in or mana- 
ged by another person (whom we shall hereafter refer as the representative), that 
person could be assessed to tax, in resp¢ct, of the income of the estate, The sectioa 
is an enabling, one, conferring a power on the Department to assess the i reptésentative 
of a party in such cases, This is made clear by sub-section (2) which states ‘that 
provisions of section 41 will not. prevent the alternative course ‘of assessing directly thë 
person, on whose behalf the.income is ‘received. Thus, sô far as the beneficial owner 
of the estate is concerned, there can, at ‘the option of ‘the Department, be a direct 
assessment of income under, the appropriate, "heads ‘of the legal owner or‘the repre- 
sentative can be assessed, the beneficial owner being indirectly assessed through ` such’ 
person. In either case the assessment is in: substance against ‘the’ beneficial ‘owner. 
It would, therefore, follow that, where the Department proceeds to ‘take advantage 
of the provisions of section 41, and assesses, the representative, the ' measure, of ‘the 
representative’ s liability would. be. the'same,. as if the beneficiaries” concerned had, 
réceived the amount. A case, where the peng, iciary 3 is a single person, would present 
no difficulty, for the assessment of the representative would be the same ag that of 
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the beneficiary. But, where there are several beneficiaries, the assessment will de- 
pend upon the fact, whether the intérest of the beneficiaries is distinct or at least 
determinable. In that case, the measure of liability of the representative would 
be that of each one of the beneficiaries. The assessment svill have to be made in 
as many units as there are shares in proportion to the exteat of shares held by each 
beneficiary. As the beneficiaries would, if separately assessed hate to pay tax 
only at the rate relative to their share of income: (if the share of the income is less 
than the taxable limit, there would be an exemption from tax), the represente tive, 
proceeded against under section 41, will have the same liability if, however, the shares 
of the beneficiaries are indeterminate, the entire income received by the represen- 
tative would be taxed at the maximum.rate, as prescribed by the First Proviso to 
section 41 (1). As recourse to section 41 is only optional with the Department, 
the Department could directly assess the beneficiaries But, where the income received 
by the representative is from a business ‘concern, a direct assessment coyld not be 
made, unless the business is carried on by the beneficiaries by their own volition, 
as, otherwise, they could not be said to constitutc a firm or an association of persons. 


In Saifudin Alintohamed v. Commissioner of Income-tax1, a Mohammadan carrying 
on business died, leaving behind him two minor daughters. The Court appointed 
two guardians for the minors, and the former were authorised to continue to carry 
on the business. It was held that it was open to the Department to assess the 
income of the guardians under section 10, on the basis that the business was carried 
on by the guardians irf their own right, pursuant to the order of the Court ; but 
tha, if the Department elected to proceed against the guardians in their represen- 
tative character under section 40, they could not be assessed as an association of S 
persons, but that tne share of each miaor should be assessed separately through her 

ardian. The same principle would. apply to a case under section 41. Thus, 
where a Receiver or Receivers carried on business on behalf of certain beneficiaries 
or persons entitled to it under the directions from Court, the parties. who have bene- 
ficial interest in the business would not constitute an association of persons, because 
the essential element of a volition to carry on the business jointly would "be absent : 
a fortiori in a case where there are minors, In all such cases, the Department, in 
order to assess the profits as a whole,-could assess the Receivers as carrying.on business 
in their own right under orders of Court. But, where the assessment is not made on 
that footing, but the provisions of section 41 are applied, and the Receivers are 
assessed not as principals concerned in the business, but as a representative of the 
beneficiaries, tax -could be assessed. and levied on the Reciyers only on the footing 
that each of the beneficial owners was assessed separately (i.e. in a case where shares 
are determinate) in'regard to his or her share. In the present case, the Income- 
tax Department elected to assess the beneficiaries indirectly through their represen- 
tatives, the Receivers. 

The question, then, is whether it would be open to the Appellate Tribunal to 
change the mode of assessment so as to make it a direct one of the Receivers as prin- 
cipal parties to the.assessment. In regard to that matter, different principles would 
apply to the assessment year 1939-40 and the years 1941-42 to 1946-47. 


Taking the Assessmént year 1939-40, the assessment was made on a Hindu 
undivided family, but the tax was computed on the footing that the income belonged 
to the two widows, Lakshmi Achi and Nachiar Achi, half and half at the rates 
applicable to their respective income. The proper mode of assessment for that year 
was ultimately decided by the Appellate Tribunal on 28th January, 1942. The 
order of the Tribunal, read in the light of its rectification contained in che order, 
dated 11th February, 1946, finally upheld the assessment under section 41—indeed 
there was no controversy about it—and declared that the assessment should be made 
jn 3 shares, namely, Lakshmi Achi, Nachiar Achi and Umayal Achi. What was left 
th be determined was the actual division of the total income between the three units. 
"That order having become final under section 33 (6), it would be no longer open either 
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to the Department now to contend that the basis of assessment should change og 
for the Receivers to say that the assessmeat should be distributed into more than 
three shares. We, therefore, consider that the Tribunal had no jurisdiction to direct 
re-assessment of the income under section 10 directly on the Receivers for the year 
1939-40. . $ 
As regards the assessment years 1941-42 to 1946-47, the Officers of the Income- 
tax Department had the undoubted option to assess the beneficiaries diréctly 
or the Receivgrs under section 41. They had also the further option to assess the 
Receivers directly under section 10 in regard to the businesses. In the former case, 
they could assess the entire income from the estate, namely, its income under all 
heads, including the income earned in the businesses conducted by the Receivers. 
In the latter case, the Receivers could be assessed only on the income earned: from 
the businesses, and that could not include the income from the other heads, for then, 
it would be a hybrid assessment partly direct and partly indirect. The order of 
the Tribunal does not, however, advert to this ct of the matter. _ Recourse to 
section 10, at the present stage, would mean a splitting up of the assessment, the 
assessment under section 41 being retained in regard to other heads of income, while 
in regard to the business income it would be on a wholly different assessee, namely, 
the Receivers in their personal capacity. Whether such a course is permissible, 
is doubtful. Even if it is permissible, whether it could be allowed in the circum- 
stances of the case, has to be considered. The Department had made its choice as 
to the mode of assessment ; even if that was found to be ultimately detrimental to 
the. revenue, they could have filed an appeal against the order of the Appellate 
N sistant Commissioner by seeking to assess the Receivers under section 10. This 
owever, was not done. It must, therefore, be taken that the Department was 
- satisfied with the assessment being made under section 41. Would it be open to 
the Tribunal under those circumstances to take up the matter suo moto? i 


Mr. Rama Rao Sahib, the learned counsel for the Department, urged that, as 
the Appellate Tribunal had all the powers of Officers of the Department, it was' open 
to them to change the mode of assessment. The learned counsel contended t, 
as the question, whether the Receivers were to be assessed as persons carrying og 
the businesses or whether they were to be assessed vicariously by resorting to the 
provisions of section 41, was a fundamental thing to be decided in respect of thé 
assessment, the Appellate Tribunal was well within its rights to direct the assess- 
ment to be done in such manner. The learned counsel, however, conceded that it 
would not be open to the Tribunal, in the absence of an appeal by the Department, 
to change the mode of assessment, so as to enhance the tax liability. But he conten- 
ded that a mere order of remand giving directions to change the mode of assessment 
would not amount to enhancement of tax liability, though, as a result thereof, th 
final order of the assessing authority enhanced the tax liability. - . 


A remand by the Appellate Tribunal might, some times, be intended to the 
benefit of the assessee, though ultimately the actual assessment might be higher than 
before. In such cases, the higher assessment might be said to be the incidental 
result of an order of remand which was prima facie intended for the benefit of the 
appellant-assessee. An instance of that kind is the case reported in Sri Gajalakshmi 
Ginning Factory v. Commissioner of Income-tax!. But there might be cases where the 
remand will directly lead to an enhanced tax. The present case affords an examplé 
of such cases. : none eae 


The remand which was directed by the Appellate Tribunal was intended to 
assess the Receivers under section 10. ‘There could be no doubt that such an assess: 
ment would enhance the tax liability. Taking, for example, the assessment for 
the year 1941-42, the Income-tax Officer assessed the income in two shares, nainely, 
that of Lakshmi Achi and Nachiar Achi, and the tax liability was calculated on that.’ 
basis, The assessee’s case was that more persons were entitled to the property in 
determinate shares, and that, therefore, the assessment should be apportioned 
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according to the shares. If the income from the business is to be assessed under sec- 
tion 10 on the Receivers, the shares would be amalgamated and assessed as the pro- 
fits of the Receivers at a higher rate and presumably attracting a higher amount by 
way, of super-tax as well. 


, The question that arises, is, whether in the absence of an appeaPby the Depart- 
ment ‘the Tribunal would have power to make the position of an appellant worse 
than what it was before he filed the appeal. In other words the question is whether 
the Tribunal can dispose of an appeal by directing an assessment in auch a manner 
that it would inevitably result in the enhancement of the tax liability. It is necessary, 
in this connection, to refer briefly to the provisions of the Indian Income-tax Act. 


It is a fundamental principle that no litigant has an inherent right of appeal 
Against a judicial-order, unless such right is given ‘by a statute.’ It is an‘ equally 
settled priziciple’ that, where the whole or part of an order has not-been appealed 
against, it would be final ;' and the appellate authority, in case there is an appeal 
against a part of an order, would have no jurisdiction in the absence of statutory 
provision to -interferé with the other part which does not form the subject of the 
appeal. Where a statute confers a right to appeal to an appellate authority, its 
powers and functions are limited-by- the terms of that statute. a 


‘Section 30 gives right of appeal only to the assessee against an order-of assess- 
ment‘by an Income-tax Officer ; the Department has no right to appeal against 
the order of the Income-tax Officer, even if it were prejudical to the revenue. 
‘That presumably is for the reason that the Appellate Assistant Commissioner bein 
an officer of the-Départment would be vigilant in protecting the interests of th 
révéhue, provided a power ‘is given to him to enhance the tax in an appeal by the 
assessee. Section '33-B- enables the Commissioner to suo moto revise an order of 
assessment which is prejudicial to the revenue. Section 31 (3) which enumerates 
the, powers of the Appellate: Assistant Commissioner, says :—_ ` 


, '« In disposing of an appeal the Appellate Assistant Comissioner may, in the case of an order of 
assessment, (a) confirm, reduce, enhance ‘or annul the assessment or (b) set aside the assessment a nd 
direct the Income-tax ‘Officer to make a fresh assessment after making such further enquiry as the 
Income-tax Officer thinks fit or the Appellat Assistant Commissioner may direct, and`the Income-tax 
Officer shall thereupon proceed to make such’ fresh assessment and determine where necessary the 
amount of tax payable ‘on the basis of such fresh assessment.” ae z i 
_ +i (The rest of the section is omitted as' unnecessary). à 
yo Mana A ‘ 5 ~ ; ; E T Ak} 
s. « Thus, the. power of the Appellate Assistant Commissioner. is not confined; to 
the subject-matter of appeal by the assessee. It is much wider. He might examine 
all matters and dispose of the appeal, even to the.prejudice of the assessee by himself 
enhancing the tax or remanding the case to the. income tax Officer, with a view to 
ifcréase the tax liability. But, when the matter comes before a judicial Tribunal, 
by way of appeal, the same principle cannot apply. The jurisdiction of the 
Appellate Tribtnal should, in the absence of express words in the statute, be governed 
by the subject-matter of the appeal. Section 33 declares that there would be aright 
of appeal against an ordér of the Appellate “Assistant Commissioner both to the 
assessee,as Well as to’the Départmenit. Section 33 (4), which relates to the powers 
ôf the Tribunal, rims :— - os Zaps nee 
_+ “The Appellate Tribunal may, after giving both ies to i i 
heard; pass ocak orders thereon as i thinks fit, oA al AE tors zuch on fathers 9f being 
find to the Commissioner.” `` : - NACA 

F Section 33 (4) unlike section 31 (3), does not vest any power in the Appellate 
*Tribunal to ‘enhance the tax’ except when’ there is’ an -appeal hy the Depa 
ient. Where the decision of the Appellate Assistant Commissioner is detrimental 
to-the revenue, the Départment could itself appeal to the ‘Tribunal ‘under section 
33 (3). - In the absence of such appeal, the Appellate Tribunal-could only-deal- with 
the actffal subject-matter before it, namely, the appeal of the assessee. 
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Rules have been framed under provisions of section 5-A (8) regulating the pro- 
cedure to be followed by the Tribunal. Rule 12 states that an appellant shall not 
except by leave of the Tribunal, urge or be heard in support of any ground not set 
forth in the memorandum of appeal, but that the Tribunal should not be confined 
to the grounds set forth in the memorandum of appeal in disposing of the matter. 
‘This power of the Tribunal to rest its order on a ground, not taken in the memoran- 

‘dum of appeal, is subject to the limitation that it should, before doing so, give 
sufficient opportunity to the party that may be affected for being heard on that 
ground. Rul 27 states :— 

“The respondent, though he may not have a ma rt the order of the Appellate 
- Assistant Caine on ay of the Zounds Bh epee hee oe 
Rule 28, which confers powers of remand, runs :— 

, “Where the Tribunal is of opinion that the case should be remanded, it may remand it to the 
Eae Commissioner or the Income-tax Officer, with such directions as the Tribunal may 
The aforesaid rules, including the power to remand, would be governed by 
the provisions of section 33 (4), and, therefore, the jurisdiction of the Tribunal would 
be circumscribed by thesubject-matter of the appeal—the subject-matter of the appeal 
being that contained in the original grounds of appeal, together with such other 
grounds as may be raised by the assessee by leave of the Tribunal. As the right of 
the respondent is only to support the order of the Appellate Assistant Commissioner 
on other grounds, it would follow that the Tribunal would have no jurisdiction to 
pass an order, so as to permit a ground to be raised by the respondent which if 

owed, would make the position of the appellant worse than what it was before. 

t would however be open to the Appellate Tribunal to permit a ground of appeal 
by an appellant, so as to enable him to obtain the same or lesser relief; but it would 
have no power to expand the appeal, so as to benefit the respondent. The distinc- 
tion is pointed out in New India Life Assurance Go. v. Commissioner of Income-tax1.-In 
that case, the assessee, a life insurance Company, carried on business partly in what 
was then in the British India, and partly in the Indian States. The Appellate 
Assistant Commissioner, in an appeal from the order of the Income-tax Officer, held 
that the income from the policies in the Indian States could not be taxed in British 
India. There was an appeal by the Department to the Tribunal on the ground 
that the income from the policies effected in the States should be taken as having 
accrued in India. But when the case was heard by the Tribunal the Department 
urged, as an alternative ground, that, although the policies were effected outside 
the British India, a portion of the process for earning the income had taken place in 
the British India, and, therefore, there should be allocation of the profits, and that 
e thereof referable to the work done in India should be rendered liable to tax. 

e Tribunal accepted the alterhative case, and remanded the case, directing the 
Appellate Assistant Commissioner to consider the question of apportionment. It 
was held that the Appellate Tribunal had power to give leave to the appellant to 
raise the question of apportionment, and that it was within its competence to reverse 
the decision of the Appellate Assistant Commissioner, on the ground that the 
liability to tax should be determined, after deciding the question whether the in- 
come earned could be apportioned. It will be noticed that,-in that case, the 
Appellate Tribunal was concerned only with the question whether the relief could 
be given to an appellant on a ground not taken by him. The interference was well 
within the subject-matter of appeal, the relief granted being less than what the 
grounds of appeal justified. Dealing with section 33 (4) the learned Judges observed 
at page 856 :— . 

"© The expression “ thereon ” has come in for considerable judicial comment and observation, and 
the authorities lay down that the power of the Tribunal is confined to dealing with the subject-matter 
of the appeal and the subject-matter of the appeal is constituted by the grounds of appeal preferred by + 
the app t. This subject-matter cannot be expanded even by the appellant unless leave is granted? 
to him to do so by the Appellate Tribunal. Thesubject-matter can certainly not bs expanded by the res 
pondsnt, as already pointed out, if he has not either appealed or cross-objected.”* 
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‘Recently, we had occasion to consider a similar question in B.C. No. 75 of 1957- 
In that case, an assessee was having a dual capacity (1) as the sole surviving membe 
of a Hindu undivided family, and (2) as an individual. He was assessed as an indi- 
-vidual in respect of certain foreign profits received in India. The assessee object- 
-ed to the assessment on the mone that the profits being received by the Hindu 
-undivided family, they could not be included in the individual assessment. He also 
contested the position that the remittances were received during the year of account. 
‘The Appellate Assistant Commissioner upheld the legality of the inclusion in the 
assessment of the individual the income of the family. He, however’, held that the 
‘remittances of foreign profits were not received during the year of account. The 
Department filed an appeal to the Tribunal. The only point taken by the Depart- 
ment related to the question of remittance of the foreign profits. There was no 
objection on the part of the Department that the assessment should be made 
separately on the assessee in regard to the two distinct capacities he possessed, namely, 
that of an individual and that of the sole surviving member of the Hindu undivided 
family. The Tribunal did not decide the question raised in the appeal, namely, 
whether the monies were received in the year of account. It held that the Income- 
‘tax Officer committed a fundamental’ mistake in clubbing the assessment of the 
‘individual with the Hindu undivided family, and remitted the case to enable the 
Income-tax Officer to make a fresh assessment on the family and the individual 
separately. We held that the Tribunal would have no power to travel outside the 
subject-matter in the controversy in the appeal and decide the appeal in favour of 
‘the appellant on a ground which was not the subject-matter of dispute hefore it: 


~ . In Motor Unton Insurance Go., Ltd. v. Commissioner of Income-tax1, it was held tha 
it was not open to the Tribunal itself to raise a ground or permit the party, who ha 
not raised a ground, which would work adversely to the appellant. Referring to 
Tule 21, the learned Judges held that, while it recognised the principle that the 
judgment of the lower Court could be supported on any ground, not raised in the 
memorandum of appeal, it could not permit the Tribunal to suggest another mode 
of assessment altogether. The question again came up for consideration in Puranmal 
sRadhakishan v. Commissioner of Income-tax*, It was held that the Appellate Tribunal 
could only decide on the basis of the grounds of appeal raised or permitted to be 
raised, but that it was not open to the Tribunal itself to raise a ground or permit 
‘a party who has not appealed to raise a ground which would work adversely to the 
appellant. In that case, the question related to the extent to which loss could be 
allowed in favour of the assessee who was a dealer in shares. In the previous 
year, the assessee had purchased the shares at Rs. 1,100 per share. In the following 
year, he sold them at Rs. 225 per share. The controversy between the Department 
and the assessee was whether the loss allowed to the assessee should be calculated 
on the difference between the cost price Rs. 1,100 and the sale price Rs. 225, or on 
the difference between the market value of the shares on the date of the purchase, 
that is, Rs. 715, and the price Rs. 225 for which it was sold. The Officers of the 
Department held in favour of the latter contention. In an appeal by the assessee, 
the Tribunal gave a finding that the proper method of calculating the loss was to 
ascertain the market value of the shares on the date on which the assessee treated 
them,as his stock-in-trade and the sum for which it was sold. It was held that the 
market value of the shares on the date on which it was brought in to the account 
of the assessee as part of stock-in-trade was Rs. 524. The result of the finding of 
the Appellate Tribunal was that not merely the assessee’s appeal stood rejected,- 
but there was a finding making the position of the assessee worse, in that he was held 
entitled only to loss calculated ata difference between Rs. 524-6-0 and Rs. 225. It 
was held that the Tribunal could not have directed the Income-tax Officer to 
assess’ the assessee on the basis of the price of the share of Rs. 524-6-0, that what it 
-could not do directly it could not do indirectly either, and that, therefore, it had no 
‘power:to give a finding that the price of the share was only Rs. 524 for the purpose of 
directing the Income-tax Officer to re-assess the assessee on the basis of that price. - 
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A power to remand is not expressly given by section 33 (4). But such power 
is implicit in the words “‘ pass such orders thereon ”. Rule 28 confers the power of 
remand upon the Tribunal. On a reading of section 33 (1), together with rules 9, 12 
and 27, it would be clear that the power of remand conferred on the Tribunal by rule 
28 is only incidental to its power to hear and dispose of the appeal. Ifin ana 
the Tribunal could interfere in favour of the appellant, a remand could be made as 
incidental to that power, that is, for the purpose of givingrelief to the appellant. But 
a power of remand could not be exercised so as to exceed the jurisdiction of the 
Tribunal under section 33 (1). We have already pointed out that the Tribunal has 
no jurisdiction to enhance assessment, except when there is an appeal by the Depart- 
ment itself. It would follow that it could not exercise the power of remand for the 
purpose of enhancing the tax. 


Mr. Rama Rao Sahib, the learned counsel for the Department, placed considerable 
reliance on the decision in Gajalakshmi Ginning Factory v. Commisstoner of Income-iax1, 
In that case, the assessee realised a profit of Rs. 13,197. The Income-tax Officer treat- 
ed a sum of Rs. 3,800 under the head of income from the business. The Appellate 
Assistant Commissioner upheld the order of the Income-tax Officer in regard to the 
capital receipt, and reduced the assessment to Rs. 2,800. The assessee filed an 
appeal to the Appellate Tribunal, contesting the propriety of the assessment of even 

t sum of Rs. 2,800. The Tribunal remanded the matter to the Appellate Assis- 
tantCommisioner. Onremand, the Appellate Assistant Commissioner held that both 
sums of Rs. 9,397 and Rs. 3,800 were assessable to tax as income from the business, 
that is, making the position of the assessee worse than what it was before he appealed 
to the Tribunal. A Bench of this Court, of which one of us (Rajagopalan, J.), was 
a party, held that the entire sum of Rs. 13,197 was a capital receipt, and it was, there- 
fore, exempt from tax. But, incidentally, while considering the question of powers 
of the Appellate Tribunal, the learned Judges held that, even though no appeal was 
preferred. by the Commissioner in respect of the portion of the order of assessment 
of the Income-tax Officer which contained an adverse decision against the Depart- 
ment, the matter having been remanded, it would be open to the Appellate Assistant 
Commissioner to deal with the whole of the assessment order of the Income-tax 
Officer, even to enhance the assessment, as under section 31 there was no distinction 
between the case where the Appellate Assistant Commissioner was dealing with the 
subject-matter which was remanded and the appeal which was heard by him in the 
first instance. As we have pointed out already, there may be cases where a remand 
has to be made for giving relief to the appellant himself. For example, an assessee 
may attack the entire basis of the assessment. The Appellate Tribunal in order 
to give relief to the appellant, might direct a remand. Once a remand is made, the 
power of the Appellate Assistant Commissioner on remand, unless restricted by the 
order of the remand itself, would be governed by the Provisions of section 31. That 
section, conferring as it does unlimited powers of assessment on the Appellate Assistant 
Commissioner, would enable him even to enhance the assessment. But such an 
enhancement could only be a fortuitous result of an order which was intended for the 
benefit of the appellant. The decision of Sri Gajalakshmi Ginning Factotry v. 
Commissioner of Income-tax1, belongs to that category of cases. 


That principle cannot apply to a case, where a remand is intended for the bene- 
fit of the respondent, or where it would inevitably result in a prejudice to the appel- 
lant. ‘There can obviously be no power to remand in such a case. To recognise such 


a power would be to enable the Appellate Tribunal to do indirectly what it cannot do 
directly, that is, enhance the liability. 


In the present case, there is no doubt that the result of the remand would be only, 
to enhance the tax, and it can never operate to the benefit of the appellant. We are of e 
opinion that the order ofthe Tribunal is one passed without jurisdiction. The Tribunal 
has not yet decided the appeal before it on the basis of the grounds raised therein. 
We are of opinion that the Tribunal had no jurisdiction to direct the assessment to he 
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made on the Receivers under section 10 of the Indian Income-tax Act as an associa- 
tion of persons, and that it can only dispose of the appeal on the footing that there has 
been a proper assessment of the Receivers under section 41 of the Indian Income-tax 
Act. In de result, we answer the question referred to us in the negative, and in 
favour of the assessees. The assessees will be entitled to, their costg. Advocate’s 
fee Rs. 250 


. This case having been set down this day for being mentioned in the presence of 
the aforesaid advocates, the Court made the following š 


OrpER.—It was a consolidated reference that we answered based on sixteen 
separate applications preferred by the assessees under section 66 (1) of the Act. As 
the reference was answered in favour of the assessees we directed that they should get 
their costs. "The learned counsel for the assessees now represents that the institution 
fee of Rs 1,600 paid by the assessees when they presented their applications under sec- 
tion 66 (1) of the Act to the Tribunal should be directed to be taxed as costs of the 
reference to enable them to recoyer that dmount also from Revenue. 


The first question that we have to consider, is, whether we have jurisdiction to 
issue such a direction in exercise of the powers vested in this Court by section 66 (6) 
of the Act, which declares that directions as to costs are within the discretion of Court. 
The learned counsel for the Department submitted that, as the amount in question 
represented the costs incurred by the assessees in the proceedings before the Tribunal 
and not in any proceedings ‘in this Court, those costs would be outside the scope of 
any direction possible under section 66 (6) of the Act. 

Before section 66 (1) was amended vesting in the Tribunal the jurisdiction to 
submit a reference to the High Court, it was the Commissioner that exercised a similar 
statutory power. At that stage also an assessee was required to deposit a fee of Rs. 
100 when he required the Commissioner to submit a reference to the Court. That 
payment was treated as incidental to the reference itself, and it was taken as well-settled 
that the Court could in proper cases direct a refund of that amount to the assessee 
who succeeded in the reference. In Commissioner of Income-tax, Burma v. J. I. Milne,? 
Page, C.J., reviewed the position ‘thus : 

“ Now, it has been the practice of the Income-tax authorities in Burma to retain this fee of Rs. 100 
whether or not a reference to the High Court is made under section 66 ; and if the matter had been 
free from authority I should have been inclined to think that the view taken by the Income-tax autho- 
rities was right ..... On the other hand the High Courts of Madras, Allahabad, Patna and Lahore 
have held that this fee of Rs. 100 is to be treated as part of thé costs of the reference deposited by way 
of security, and for this reason it has been held that the fee forms part of the costs of and incidental 
to the reference which may be refunded to the assessee in the discretion of the Court under section 
66 (6). In matters of procedure it is important wherever ıt is possible, that the practice of the High 
Courts should be uniform and we are not prepared to differ upon this matter from the Madras, Allahabad, 
Patna and Lahore High Courts. The result is that, in our ee the fee of Rs. 100, which 
must accompany an application for a reference under section 66 (2) forms part of the costs of or 
incidental to the reference which the Court in its discretion may a in a proper case to the assessee.” 

To mention only some of the cases, this‘Court directed such a refund in Alaga- 
nanda Mudaliar v. Commissioner of Income-tax® ; Commissioner of Income-tax v. Muhammad 
Ismail Rowther® and Commissioner of Income-tax, Madras v. Murugappa Chettiar4. 


The principle, that the deposit of Rs. 100 made by the assessee, who seeks a 
reference under section 66 (1) of the Act, is incidental to the reference which is ulti- 
mately disposed of by the High Court, remains unchanged, even though the position 
now is that it is no longer the Commissioner but the Tribunal that is the statutory 
authority vested with the jurisdiction tosubmit a reference under section 66 (1) to the 
High Court. In Chidambaram Chettiar v. Commissioner of Income-tx®, and in Raghavalu 
Naidu & Sons v. Commissioner of Income-tax®, where the reference was by the Tribunal 
this Court directed, no doubt without any discussion, the refund to the assessee of the 
fee of Rs. 100 that the assessee had paid under section 66 (1) of the Act. 
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“It may not be quite accruate to call it a refund if-the costs are taxed and the 
‘Comnfissioner is directed to pay the institution fee to the successful assessee. The 
Cormmissionér‘never got the amount deposited with the Tribunal, and therefore tio 
question of refund as such by the Commissioner,could arise. , If, however, itis the 
Tribunal that i is directed to pay that amount to the assessee, it would be a case of 
refund. The'real question is, whether the aisessee who has succeeded in the reference 
can get back the amount he deposited ‘with the Tribunal ‘when he sought the reference 
under section 66 (1) of the Act. Who should be called upon to pay the amount to the 
assessee is onty a question that affects the form of the order and not the substance. 
We are unable to accept the contention of the-learned counsel for the Department 
that section 66 (6) does not vest a jurisdiction in this‘Court to give relief to the asessee 
and enable him to get'back the institution fee. As we said; that payment’ was inci- 
dental to the reference, which cotninencéd with .the application preferred by the 
assessce under section 66 (1) of the Act and terminated with its disposal by this Court 
under section 66 (5). The Proviso ‘to’ section 66 (1) enables the Tribunal to order 
refund in certain cases when the proceedings terminate before the Tribunal and do 
not ‘come up'before the High Court. When'the reference does come up before the 
High Court and is finally disposed of there, section'66 (6) enables the High ‘Court to 
deal with all the costs of the reference including ‘what‘had been deposited with the 
Tribunal as the institution fee. - The’ proper order, in’ our opinion, is'to direct’ the 
Tribunal to refund that amount and continue'the practice’sanctioned by precedent 
in Chidambaram Chettiar v.-Commissioner of” Income-tax X; ‘and Raghavalu Naidu @ Sons V, 
Commissioner of Income- tax? 


There will therefore be a geii to the Tribunal to refund to thé assessees the 
institution fee of Rs. 1,600. na 
BAe S. San na mm S Reference answered in favour of 
eS a the Assessee. 
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In'‘such cases it will be open to the Court to review; correct and further review its decision in the manner 
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The Court made the following . ‘ rae i 


` Orver.—This Civil Revision Petition raises a question as to the amount of 
Court-fee payable by the petitioners on the Memorandum of Appeal filed by them 
in A.S. No. 86 of 1958 on Pe file of the District Court, Tirunelveli, against the decreé 
dismising their suit in O.S. No. 33 of 1956, on the file of the Sub-Courg, Tuticorin. 

The substantial reliefs sought by the plaint as amended are : i 

“ (a) that the first plaintiff is entitled to the properties described ın Schedule A hereto and 
that the second plainnff is entitled to the properties mentioned in Schedule B hereto Ry declaring that 
the documents, dated and December, 1954, 27th January, 1955 and 16th February, 1955, are not 
binding as against the interests of the plaintiffs and setting aside the documents of 27th January, 1955, 
and December, 1954 and 16th February, 1955 ; (b) for ession of the A Schedule property to the 
first plaintiff and the B Schedule property to the second plaintiff ; and (c) for meme profits of the 
said properties from the date of plàint to the date of delivery of possession ”. 

The plaintifs arethe daughters, and the defendant, the son of one Kothai 
Ammal who died on 8th March, 1955. Their case is this. Kothai Ammal had sub- 
stantial properties of her own, and under the documents, dated gth January, 1945 
‘and 22nd February, 1954, gave the plaintiffs certain properties which are specified 
in Schedules A and B-to the plaint. Those documents though in the form of a will, 
in substance were deeds of settlement, or, at any rate, they resulted in a family 
arrangement which was accepted and acted upon by all the parties. While so, the 
defendant by the exercise of undue influence, coercion, etc., procured from Kothai 
Ammal a deed of settlement, dated 27th January, 1955, and the two documents of a 
testamentary nature bearing the dates znd December, 1954 and 15th February, 1955. 
The two plaintiffs being thus respectively entitled to Aand B Schedule properties, the 
subsequent documents executed by “Kothai Ammal would have no legal eftect. 
Apart from the anterior title pleaded by the plaintiffs, there is no alternative case, 
viz., that they are, the Stridhanam heirs of Kothai Ammal and that on setting aside 
the documents, dated 27th January, 1955, 2nd December, 1954 and 16th February, 
1935, they would be entitled to recover possession of the properties from the defen- 
dant. Thus the plea that the defendant exercised undue ‘influence and coercion 
over his mother while procuring the aforesaid documents, has no significance whatso- 
ever in respect of the claim in the suit except that it provides a historical background, 
of the circumstances under which they were Svecu ted On the plaint as it stands the 
documents would have no legal effect, whether they were executed as a result of 
coercion or undue influence, exercised by him, or otherwise, as, on the dates they 
were executed, the deceased had no right to dispose of the properties set out in Sche- 
dules A and B. The plaintiffs not being assenting parties to the subsequent documents 
could sustain the suit for possession without a prayer for any declaration and or can- 
cellation of the impugned documents. They could have ignored them. But they 
have asked for a declaration that the documents are not binding on them and for 
setting aside the same with a consequential relief of possession. The suit was valued 
at 30 times the kist eile on the A and B Schedule properties, and a Court-fee of 
Rs. 413-4-0 was paid, In Paragraph 25 of the plaint, it is stated that the Court-fee 
is paid under section 40 of the Court-fees Act. That is an obvious mistake : the 
sult is not valued under section 40: the valuation and Court-fee paid could only 
have been under section 25 (a) ofthe Act. This valuation was adopted in the appeal. 
The Court-fee paid on the appeal was, however, reported to be insufficient by the 
Court-fee Examiner ; the objection was that as each of the plaintiffs had a 
separate cause of action, each in respect of her claim, Court-fee would be payable 
under section 25 (a) read, with section 6 (3) as for two suits. Reliance was placed 
for this contention on the decision in Venkatanarayana v. State of Madras!, and the 
judgment of this Court in C.R.P. No. 1812. of 1957. He, accordingly, assessed 
the Court-fee payable by the first plaintiff as Rs. 22-8-o and that by the second 

laintiff as Rs. 403-8-0 in all a sum of Rs. 426-0-0._ There was, therefore, a deficit of 
‘Rs. 25-8-0 payable in respect of the suit and the appeal. i 

‘The matter was referred to the Court under section 18 (2) of the Court-fees Act. 

‘The learned District Judge accepted the objection of the Court-fee Examiner, and 
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directed the plaintiff-appellants) to pay the deficit Court-fee of Rs. 25-8-0. The peti- 
tioners ‘accepted. the decision and paid the Court-fee as directed. Later, when the 
appeal came up for hearing, the learned District Judge appears to have thought that 
the valuation was incorrect and re-opened the question, whether proper Court-fee 
had been paid on the appeal and in the suit. After hearing the appellant, the learn- 
ed Judge held that, as the prayers in the plaint sought to set aside the two wills and a 
settlement executed by Kothai Ammal, the suit should have been valued under sec- 
tion 40 in regard to the setting aside the settlement deed, but that no additional 
Court-fee need be paid for the prayers relating to the two wills. The plaintiffs-appel- 
lants were thereupon directed to amend the valuation of the plaint ad the memoran- 
dum of appeal and to pay the deficit Court-fee in both the Courts. The correctness 
of that order is challenged in this Civil Revision Petition. 


I am of opinion that the lower Court was wrong both in regard to the procedure 
adopted as well as in the decision as to the Court-fee payable. ‘The question whether 
the plaint and the Memorandum of Appeal have been properly stamped was raised 
by the Court-fee Examiner, and the learned Judge had decided on 22nd July, 1959, 
that the proper Court-fee was Rs. 426-0-0. Section 18 (2) states : : 

“ Question raised in reports submitted by such Court-fee Examiners and relating to any suit, 
appeal or other proceeding pending in a Court shall be heard and decided by such Court ; and for 
the avoidance of doubt it is hereby declared that m hearing and deciding a question raised in any 
such report, it shall be lawful for the Court to review an earlier decision given by the Court on the same 
question.” \ 

What section 18 (2) contemplates is a decision and not a mere tentative opinion. 
In the absence of any statutory provison expressly enabling the Court to review that 

ecision so as to call upon the appellant to revise the valuation and pay additional 
Court-fee, finality would attach to the decision so far as that Court is concerned. 
Mr. Ramaswamy, who appeared for the Government Pleader, attempted to show 
that under the Court-fees Act, 1955, there is unlimited power in the Court to review 
as often as necessary its decision on the question of Court-fee. The learned 
counsel relied on the provisions of section 4 which declares that ‘‘no document which 
is chargeable with fee under this Act shall be filed, etc., or acted on by any Court”, 
and contended that solong as any document filed in Courtis insufficiently stamped, the 
Court would have no jurisdiction to entertain it and that, therefore, there should be 
a power in Court to review its previous decisions till it arrived at the correct Court-fee 
payable. Such an argument would, if accepted, be subversive of the principle of 
finality of judicial decisions and would lead to unjust and inconvenient results. It is 
of utmost importance that questions relating to Court-fee should be decided finally 
and at the earliest stage of a suit or appeal. Section 4 directs the payment of Court-: 
fee chargeable under the Act and the Act itself prescribes the procedure for settling 
disputed questions relating to the payment of proper Court-fee. Unless, therefore, a 
power is given under the statute a decision once given would be binding on the Court 
which gave the decision at all subsequent stages. It has to be seen whether the sta- 
tute empowers the Court to decide and review from time to time decisions in regard 
to the Court-fee payable. Reliance was placed on section 12 which runs: , 

“19, (1) Ineverysuit instituted in any Court other thanJthe High Court, the Court shall, before 
ordering the plaint to be registered, decide on the materials and allegations contained in the statement, 
if any, under section 10 the proper fee payable thereon, the decision being, however subject to 
weview, further review and correction in the manner specified in the succeedmg sub-sections. 

; i itten statement filed before the first hearing of the suit or 
‘before SL aed E Ben the claim, but subject to the next cine sub-sectio: 
not later, plead that the subject-matter of the suit has not been pro: rly valued or that the fee paic 
is not ient. All questions arising on such pleas shall be h and decided before evidence is 
recorded affecting such defendant, on the merits of the claim. If the Court decides that the subject- 
matter of the suit has not been properly valued or that the fee paid is not sufficient, the Court shall 
fix a date before which the plaint shall be amended in accordance with the Court’s decision and the, , 
deficit fee shall be paid. If the plaint be not amended, or if the deficit fee be not paid within the + 
“ time allowed, the plaint shall be rejected and the Court shall pass such order as it deems just regarding 
costs of the suit. 7 
issues have been framed on the merits of the claim may, in the 
E a ated that the subject-matter of the suit has not been properly valued - 
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or that the fee paid is not sufficient. All questions arising on such picas shall be heard and decided. 
before evidence is recorded afiecung suci defendant, on the merits of the claim, and if the Caurt finds 
that the subject matter of the suit has not been properly valued or that the fee paid is not sufficient, 
the Court shall follow the procedure laid down in sub-section (a). 


Explanation —Nothing in this sub-section shall apply to a defendant added as a successor or a 

resentative in interest of a defendant who was on record before issues were framed on the merits 

of the claim and who had an opportunity to file a written statement pleading that the subject-matter- 
of the suit was not properly valued or that the fee paid was not sufficient. 


(4) (a) Whenever a case comes up before a Court of Appeal, it shall be lawful for the Court, 
either of its own motion or on the application of any of the parties, to consider the aprrectness of any, 
order passed by the lower Court affecting the fee payable on the plaint or in any other proceeding i 
the lower Court and determine the proper fee payable’ thereon. è 

Explanation —A, case shall be deemed to come before a Court of Apeal even if the appealrelates- 
only to a part of the subject-matter of the suit. : 

(b) -If the Court of Appeal decides-that the fee paid in the lower Court is not sufficient, the Court 
shall require the party liable to pay the deficit fee within such time as may be fixed by it. 

(c) If the deficit fee is not paid within the time fixed and the default is in respect of a relief which 
has ‘been dismissed by the lower Court and which the appellant seeks in appeal, the appeal shall be- 
dismissed, but if the default is in respect of a relief which has been decreed by the lower Court, the 
deficit fee shall be recoverable as if it were an arrear of land revenue. $ 

(d) If the fee paid in,the lower Court is in excess, the Court shall direct the refund of the excess. 
to the party who is entitled to it. . i 

(5) All questions as to value for the purpose of determining the jurisdiction of Courts arising 
on the written statement of a defendant be heard and decided before evidence is recorded affecting 
such defendant, on the merits of the claim. a oe 

Explanation.—In this section, the expression “ merits of the claim ” refer to matters which arise- 
for determination in the suit, not being matters relating to the frame of the suit, mis-joinder of partie 
and causes of action, the jurisdiction of the Court to entertain or try the suit or the fee payable but 
inclusive of the matters arising on pleas of res judicata, limitation and the like.” F 
Seçtions 13 to 15 provide for payment of additional Court-fee as a result of an issue 
framed, the option of the party to withdraw or give up that portion of the claim which 
requires the payment of additional Court-fee and the procedure in regard to cases 
where under the Act a written statement has to bear a Court fee. Sections 16 and 17 
apply rules contained in sections 10 to 14 for the determination of Court-fee payable 
on appeals, petitions and applications. Section 18 provides for the appointment of 
Court-fee Examiners and for decision on their report. 


The learned counsel, appearing for the Government, relying on section 12 (1), 
contended that the Court would have unlimited powers of reviewing, and further re- 
viewing any order-passed by itin regard to the;proper Court-fee payable. I cannot agree. 
The power of review, further review and correction could only exist in the cases and 
to the extent specified in the succeeding paragraphs of the section. Sub-sections (2) 
and (3) of section 12 enable the original defendant and a subsequently impleaded 
defendant to raise the plea that the subject-matter of the suit has not been properly 
valued, or that the Court-fee paid is not sufficient. The sub-sections provide. for a 
decision on the question of Court-fee asa preliminary issue. The terms of sub-section 
(3) and the Explanation thereto makeit clear that even the defendant should take the 

lea only at the earliest opportunity. - The review of the order determining Court- 
ee could, therefore, only arise by. way of a decision of an issue on the question raised 
im accordance with section 12 (2) and section 12 (3). When the matter comes up 
before a Court of Appeal, such Court is given powers under section 12 (4) to consider 
the correctness of the decision by the subordinate Court. There is nothing in section 
12 to confer jurisdiction on the Court to go behind any decision given by it on-any 
issue relating to Court-fee. Independent of the power which a Court has under sec- 
tion 12, a decision could be given if the question is rais¢d onthe report of the Court- 
fee Examiner under section 18. That section expressly empowers the Court to de- 
+ cide the matter raised notwithstanding the fact the Court itself had decided the ques- 
“tion before. Section 18 (2) is an exception to rule of finality that attaches to a judi- 
cial decision. i 

Ordinarily there are three stages at which Court can enquire into the question 

-whetheethe plaint or appeal has been properly valued : (1) Before the registration of 
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the ‘plaint or appeal. In that case, it will be open to the Court to decide, on the 
materials available in the plaint or memorandum.of appeal, the fee payable, the deci- 
sion being however subject to review, further review and correction in the manner 
specified in the succeeding sub-section [12 (1)]. (2) After the suit or appeal has been 
registered, an issue can be raised on that question, either by the defendant or respon- 
dent by taking objection to the sufficiency of the Court-fee paid. The Court should 
decide the matter. That decision will be binding on the Court that rendered it. 
(3) But even in such a case it would be open to the Court-fee Examiner to ask for a 
fresh decisio& under section 18. When the decision has been given on the report of 
the Court-fee Examiner, no further review or reconsideration is possible except by 
an appellate Court under section 12 (4). A decision given under section 18 (2) of 
the Court-fees Act, 1955, would be final so far as that Court is concerned. 


It has been held that an interlocutory order in a suit which amounts to an adjudi- 
cation and not merely an opinion, would be binding upon the Court which passes 
the order in the subsequent stages of the suit or proceeding. Vide Parthasarathi v. 
Venkatadri}. 

The learned District Judge has held that the finality could only affect the 
valuation and not the category under which a certain suit falls. Reference was made 
to the decision is Nemichand v. Edward Mills Co.*, where it was held that the finality 
declared by section 12 of the Court-fees Act was limited to valuation pure and simple 
and not to the category under which a suit fell. The earlier order of the District 
Judge under section 18 should be deemed to have decided, the category of the suit, 
its valuation and the proper Court-fee payable. The finality of that order is not 
by virtue of section 12 but on general principle analogous to res judicata. I am, there- 
* fore, of opinion that the learned Judge had no jurisdiction to go behind his order 
dated 22d July, 1959, and call upon the plaintiffs to pay the additional Court-fee- 


Nor can the order of the lower Court be justified on the grounds on which it was 
rested. For one thing the learned Judge was under a misapprehension that in seek- 
ing the reliefs contained in the plaint, the plaintiffs were representing their mother 
and as such bound to have the documents set aside as vitiated by undue influence, 
coercion, etc. No claim was based on inheritance to the estate of Kothai 
after setting aside or removing the obtacle created by the existence of the impugned 
settlement. It was unnecessary for the plaintiff to set aside the impugned documents. 
Itis a familiar principle thatit. is the substance and not the form of the plaint that 
should decide the Court-fee payable, and that it would not be open toa plaintiff to 
camouflage the reliefs in an attempt to evade payment of proper Court-fee. If, 
therefore, under the substantive law, it is necessary for a party to set aside a transac- 
tion before obtaining the relief prayed, the Court would imply that there was a prayer 
to set aside the transaction or direct an amendment of the plaint to that effect so as 
to levy the proper fee. Itis equally settled that where it is. unnecessary to set aside a 
transaction, no such prayer can be implied or required to be taken. Even where 
there is such a prayer, it is considered as unnecessary or a mere surplusage. (Vide 
Y.G. Gurukul v. Y. Subrahmanyam.* A reading of the plaint would show that the 
plaintiffs based their title to the suit properties not as heirs of their mother, but as 
settlees under a previous settlement or arrangement. 


Mr. Ramaswami, however, contends that even if a plaintiff prays for a wholly 
unnecessary relief, it is obligatory on him to pay Court-fee on the reliefs prayed. Re- 
liance was placed i in this connection on the observations of Viswanatha Sastriar, J. 
in Narasamma v. Satyanarayana*, to the effect that even where a party was not bound 
to have a decree set aside, yet if he chose to ask for that relief, he should pay Court-fee 
thereon. The decision in that case was based on rule 2 of the rules framed under the 
Suits Valuation Act. In Rajamannar, In reë, the rule was held not to affect the classifi- 
cation of suits provided forin the Court-fees Act. A mere suitfor declaration tq 
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have a compromise decree set aside where no consequential relief was' prayed for 
was held not to come under section ‘7 (iv-A) of the Old Court-fees Act. 


_ Section 40 of the Court-fees Act, 1955, corresponds to section 7 (iv-A) of the 
Court-fees Act, 1870. That provides for a-special class of suits where cancellation is 
sought by a person who was a party.to the document or derived title tinder a party 
to the document. Strangers w ne are not bound.by the document need not ask for 
cancellation. If, however, they pray for setting aside of a document on the ground 
that they were not bound by it, such prayer would not be one coming within section 
40 but merely declaratory in nature. . 


In the present case, the plaint prays for a declaration that the documents dated 
and December, 1954, 270 January, 1955 and 15th February, 1955 are not binding on 
the interest of the plaintiff, for setting aside the same, and for possession of the proper- 
ties. Two of the document are wills and the learned Judge has held that they need 
not be set aside. As regards the third, the plaintiffs do not claim as the successor-in- 
interest to Kothai Ammal by virtue of a title acquired subsequent to the document ; 
it was not obligatory on them to set aside the same. But at the same time, the reliefs 
prayed for could not be held to be meaningless. For example, a person who may not 
be bound by a document executed, by another may have an apprehension that if left 
outstanding it'mày injure his interests. The nature of such suits have been considered 
in Muppidathi Pillai v. Krisknaswami Pillai, Section 39 of the Specific Relief Act 
enacts that any person against whom a written instrument is void or voidable, may 
sue to have it adjudged accordingly. Thé prayer in the present suit relating to the 
declaration and setting aside are of that description. The substantive relief in such 
a case is declaration and the relief as to setting aside is a'superfluous one. Venkata- 
subba Rao, J., dealing with a similar relief in Kattlya Pillai v. Ramaswamia Pillai’, 
observed, 

“is not a relief which it ‘is the daty of the plaintiff to sue for but it is the duty of the 
Court to grant.” 
` The declaration sought is coupled with a prayer for possession. ‘On the terms 
of the plaint, the rayer for possession is consequentjal on the declaration and it 
re ollow that the suit and the appeal will have to be valued as one under section. 
25 (a 

If substantially the plaint-is one for cancellation nae section 39 of the Specific 
Relief-Act, a question might arise whether in-addition ‘to the payment of a Court-fee 
under section 25 (a), the plaintiff should pay,Court-fee for declaration in respect ofthe 
two wills dated znd: December, 1954 and 15th February, 1955. In the view I have 

= taken of the finality of the decision under section 18 (2) so far as the appeal in. the 
lower Court is concerned, it is unnecessary -to decide that point. The Court-fee 
paid on the appeals before the lower Court should _be taken as correct. The Civil 

Revision Petition is allowed : no costs. 
R.M, l Petition allowed. 





1. (T950) 2 M.LJ. 225. ' 2. (1929) 56 M.L.J. 394 at 397. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Ramaswami AND MR. JUSTICE ANANTANARAYANAN- 
Express Newspapers Ltd., ‘“‘ Club House”, Mount Road, Madras .. Appellant* 
ppe 


D. 3 ʻ 
The State of Madras, represented by the Collector of Madras A ‘Respondent. 
Land Acquisition Act (I of 1894), section 48—Scops— Withdrawal of acquisition proceadings—Compensation 
payable to the ownsr—Principles in i Sixing 
The comnfon law doctrine iadf of damnum absque injuria’ is irrefutable in its import, but the 
statute p for compensation for compulsory acquisition came into existence upon this very 


d and section 48 of the Land Acquisition Act specifically provides for compensation for with- 
drawal where there has been a temporary deprivation of enjoyment by the owner in any sense. 


The reference to notice in section 48 (2) is to section 4 (1) notification only. Since the effect 
of section 24 sub-clause (7) is undoubtedly to inhibit the erection of buildings etc. on the property 
subsequent to section 4 (1) notification, the loss due to the inability to execute such plans should 
legitimately be included in the term ‘ damages’ occurring in section 48 (2). 


The words ‘ in consequence of” in, section 48 (2) should be interpreted to include all effects which 
are clearly to be referred to the cause of pending acquis inon and remote consequences which are not 
directly related to the cause should be exclud sip plins wi which were never contemplated, 
possible uses of the property which were not practicable and claims upon such a scundanoe 
can have no place in assessing damages under section 48 (2). 


To delimit section 48 (2) in a rigid fashion to actual and incidental costs incurred by the owner 
would be to destroy the concept of compensation altogether. Though compensation for 

to-be claimed upon a basis of realism and adherence to fact nevertheless it has never been the law that 
such com tion cannot be conjectural in certain respects. It will be inevitably so if factors such as 
specu tability, special market value, injurious affection or damages for severance are taken into 
consideration. 


Duty of th P E METEEN placing relevant evid relating to th pan 
and of the Court in fxing it pointed eae i £ ee Z ac 

Appeal under section 54 of the Land Acquisition Act, 1894, against the order 
of the ‘Court of Small Causes at Madras, dated 2oth July, 1955 in Land Case Ne. 22 


of 1954. 

K. V. Venkatasubramania Aiyar, M. Ranganathe Sastri and F. Fima. for 
Appellant. - 

The Goverament Pleader and R. G. Rajan, fot Respondent. 

The Court delivered the following. judgments : 

Anantanarayanan, 7.—This appeal is, directed against the judgment of the learned 
Chief Judge of the Court of Small Gauses in Land Gase No. 22 of 1954, which was 
a claim by Express Newspapers Limited, against the Government represented by 
the Collector of Madras, under section 48 (2) of the Land Acquisition Act. The 
claim was rejected by the Court below except for an amount of Rs. 4,871-4-0 allowed 
as compensation payable for actual costs incurred by the claimant in ‘connection 
with the acquisition. In view of the importance of the subject-matter, and as the 
research of learned counsel for the appellant (Sri K. V. Venkatasubramania Aiyar) 
and the learned Government Pleader has failed to bring to our attention any 
authorities directly bearing upon section 48 (2), or the principles with reference to 
which compensation should be assessed under that section, we propose to deal with 
the facts and the law at some length. 

The broad facts are that the land or site bearing R.S. Nos. 315/2 and 315/3, 
measuring about 8 grounds and situated on the eastern boundary of the old Madras 
Club premises, abutting General Patters Road, was notified for acquisition under 
section 4 (1) of the Act on goth September, 1948, as required for widening the Woods 
Road. On 4th November, 1948 the appellant (Express Newspapers Limited) 
intimated to Government (Exhibit R-2), in response to notices issued under sections 

4 (1) and 5 (A) of the Act, that there was no objection to the acquisition, provided 
that due compensation was allowed, including damages, for severance. The dee 
claration under section 6 of the Act was on 25th January, 1950. Under Exhibit 
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R-7 dated rst April, 1952, the appellant demanded damages; including Rs. 5,000 
towards legal charges. ‘The date of the notice under sections g and 10 of the Act 
is 26th April, 1952. Subsequently on 22nd January, 1954, it was decided to drop 
the acquisition-proceedings (Exhibit C-10) in view of the cost, and the formal noti- 
fication under section 48 (1) of the Act was published in the Fort St. George Gazette, 
dated roth March, 1954. è 


é 

The claim of the appellant before the Land Acquisition Officer, was for Rs; 
8,10,871-4-0 made up of the following items: (1) damages for loss of income from the 
property, upon the most favourable outlay, during the pendency of acquisition 
Rs. 7,12,500-0-0; (2) damages for construction of temporary accommodation, as 
building plans were held up due to the intended acquisition Rs. 87,500 ; * (3) 
damages for actual expenses incurred Rs. 10,871-4-0. The total claim in Court 
was for Rs. 8,73,481-12-5 item (2) having swelled up to Rs. 1,50,110-8-5. The 
learned Judge negatived items 1 and 2, holding that the buildiag plans appear to 
have been abandoned even prior to thé section 4 (1) notification, and that there was 
no credible evidence to substantiate the alleged loss of revenue. Upon item (2), 
the learned Judge held that the intended acquisition could not possibly have 
interfered with the construction for which the temporary building was substituted, 
and that the claim was unacceptable. With regard to the loss claimed for expenses 
(Rs. 10,871-4-0), an actual sum of Rs. 4,871-4-0 was allowed, as already stated. We 
shall hereafter refer, in due context, to- certain particulars of the oral evidence, and 


documents which appellant was able to make available to Court, in support of the 
claim. i 


For the time being, we are concerned with the far more important question 
of principle. The crux of the question argued bifore us was whether, with reference 
to the language of section 48 (2) of the Act, the principles governing the assessment 
of compensation for compulsory acquisition should be applied, mutatis mutandis, to 
cases of withdrawal from such acquisition. If those principles were applicable, 
how far could they be pressed into service in an assessment of compensation which 
would have to be inevitably and largely conjectural, was another question. The 
argument of learned counsel for the appellant (Sri K. V. Venkatasubramania Aiyar) 
was, briefly that by virtue of the section 4 (1) notification, a certain deprivation of 
the possible use of the land hung over the owner of the property. This was because, 
under section 24, sub-clause (7) of the Act, no outlay or improvements could be effec- 
ted on the land acquired, without the sanction of the Colléctor, after the date of the 
notification under section 4 (1). Inthe instant case, the appellant had elaborate 
plans for constructing buildings upon this valuable property within the City, for 
being rented as shop-fronts, or for commercial purposes. But, since the property 
‘was to be acquired for widening a road, no such buildings could be put up for the 
period of the acquisition, which was from’ goth September, 1948, to 10th March, 
1954, upon the admitted facts. The sanction of the’Collector could not be procured, 
as it was not unlikely that any such sanction would have been accorded. Hence, 
the damages resulting from this loss of revenue, are claimed to be a very legitimate 
part of the ccmpensation payable under section 48 (2). Learned counsel also makes 
reference to the report of the Select Committee (dated and February, 1893), when 
this section was enacted in 1894, wherein they stated : 

“ We think, thereforé, that the power to withdraw should be given after as well'as before, the 
award, but that if so exercised, it should only be on terms of the most liberal compensation to the 
owner, and that, if he is not satisfied with the Collector’s offer,.he should have the same rights of 
reference to the Judge as in case of acquisition.” 

We shall refer, in due course, to the very elaborate arguments of learned counsel 
in explanation of this core of his thesis, illustrated by numerous citations from Indian, 
English and American authorities. ' 


*. But the learned Government Pleader contends, per conira, (1) that the ‘ notice’ 

referred to in section 48 (2) of the Act, can apply only to the notice under section g 

of the Act, and not to the notification under section 4 (1). (2) That the words in 

section 48 (2) “ compensation due for the damages suffered by the owner in conse- 
© 
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‘quence of the notice or of any proceedings thereunder *. must be strictly construed, 
both with.reference to common law, and the connotation of expressions such as 
“ damages” “ suffered ” “in consequence of” occurring in the case-law upon com- 
pulsory acquisition. In-other words, the argument is that “ damages” must be 
limited to actual costs incurred, or to reparation for actual and specific injury. Ac- 
cording to the learned Government Pleader, nothing conjectural is relevant here, 
and- the principles relating to compensation for special adaptability of land, special 
market value, iajurious affection or severance, have no place-here. Again, the words 
“in consequgnce of the notice ” must be strictly construed, to include within their 
‘scope only direct and tangible consequences in costs or expenses; all indirect 
results, or anything which is of the mature of an hypothetical loss must be 
excluded. Since no authority upon this section has been brought to our notice, 
and the arguments appear to us to be of great importance, both to Government 
and to private-parties whose properties may be proposed for acquisition in future, 
we shall first deal with the arguments of the learned ‘Government Pleader -as 
‘Submitted before us. i i 


These arguments have been advanced against the background of the well-known 
common law doctrine’ of damnum absque’ injuria, naniely, that where 

& there is no jus, no legal right to demand that the act which causes the damage shall not be done, 
-an action for damages is not maintainable.” (Broom’s “ Legal Maxims” roth Ediction, page 120). 
The broad principle is stated in Halsbury’s “‘ Laws of England” 3rd edition 
Vol. 10, section 1, page 5 as follows: i 
g “ A mere negative prohibition, though it involves interference with the owner’s enjoyment:of 
property; does not, merely because it is obeyed, carry with it at common law any right to compen- 
‘sation. A subject cannot at common Jaw claim compensation merely because he obeys a lawful 

*-order of the State?” t 
Again :— ` ' ; re 
’ “No ownet of lands’ appropriated by statutes for public purposes is entitled to compensation 

-either for value of the land taken or for damage on the ground of injurious affection to his land, 
unless he can establish a statutory right.” ‘ 
The following authorities are relied upon in support: France Fenwick & Co v. 
The King, The Master and Fellows of University College, Oxford vw. The Secretary of State 
for Air®, East Free Manile Corporation v. Annois*, Attorney General v. D. Royal Hotel Ltd.* 
These authorities make it explicit that, at common law, the private individual 
cannot recover against the State any compensation even for compulsory acqui- 
sition of property, except as provided by statute, for there is no remedy against 
a lawful act, nor can damages be awarded for suffering anything authorized by law. 
This is upon stronger ground, in the case of a withdrawal from contemplated acquisi- 
tion, even though the subject might have been affected in the enjoyment of his pro- 
perty during the pendency of the proceedings. The following passage occurs in 
Sedgwick on “ Damages” gth edition, section 1160: 

‘As a general rile it has been held that the right to discontinue is absolute, and the property 


umay be abandoned’ without incurring any liability for damages............ But there is’no doubt 
sthat great injustice is often suffered in this Way ; for, while the proceedings are pending, the land may 
be rendered unavailable for any purpose............ To meet this difficulty, the Court sometimes 


rimposes terms, and in some cases special statutes provide for indemnity.” 

When we look at the law in the United States, it is abundantly clear from 
passages in Nichols’ “ Eminent Domain ”, Vol. I, page 66, that withdrawal from 
condemnation proceedings will aot entitle the owner of property to damages, unless 
the statute makes special provision, as damnum abseque injuria would otherwise 
apply. In “American Jurisprudence”, Vol. 18, ‘‘ Eminent Domain” section 371, 
page 1013 the position is set forth in the following terms :— 

“There is a conflict of authority as to whether the property owner is entitled to recover his expenses, 
-or the loss or damage he may have incurred, on account of the institution or prosecution of condem- 
nation proceedings which are thereafter abandoned. A majority of the cases take the view, in the 
absence of statute imposing liability............ (that) the damage which he suffers by reason of 
-proceedings subsequently abandoned does not give rise to an action on his part, but is damnum absqte 
injuria. 


“oa. LR poaz) 1 KB. 459. g. LR. ae A.C. 213, 217. 
2. L.R. (1938) 1 K.B. 648. 4 L.R. (1920) A.G. 509. ; 
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But it is certainly arguable that section. 48 (2) was specially.enacted for this 
purpose, realising the great disability that owners of property would otherwise suffer 
from, due to deprivation of enjoyment or dominion during the pendeacy of acquisition 
proceedings, which might be subsequently abandoned. But the learned Govern- 
ment Pleader presses the further argument that such damages must be concrete 
and not conjectural, and must be the direct consequence of something done by autho- 
rity. His stand before us is that section 4 (2) of the Act refers to various steps 
which the authority could take, after entering upon the land, for which payment for 
damages is subsequently provided for under section 5 of the Act. Upog this grouad, 
he would construe the language of section 48 (2) as referring only to the section 9 
notice, and, would thus exclude the linking of section 48 (2) with the deprivation 
of enjoyment which undoubtedly results from the operation. of section 24, sub-clause 
(7) of the Act after the section 4 (1) notification. In thus construing the words 
“ damages suffered ” and “ in consequence of”, in a very strict fashion, to include 
only costs or concrete expenses directly resulting from the threatened acquisition, 
and nothing else, the learned Government Pleader seeks to support himself upon 
certain authorities, which we might immediately turn to, | . 

` In Harvey v. Crawley Development Corporation}, in awarding damages of £241 10s id 
for actual expenditure incurred in shifting premises due tu acquisition, Romer, 
L: J., observed : ` , Be a ON eS f f 

‘The authorities to which our attention has been drawn establish that any loss sustained, by x 

i owner (at all events one who occupies his house) which flows from a compulsory acquisi- 
tion may properly be regarded as the subject of compensation! for disturbancé, provided, that it 
is not too remote, and secondly that it is the natural and reasonable consequence of the’ dispossession 
of the owner.” moos ' 
We might here also refer to section 23, sub-clause (5), which relates to’ 
reasonable expenses for a change of residence compelled by acquisition. The 
damages must be a direct consequence of the injury (vide Thurogood v. Van Den 
Berghs & .F.L.D.* The learned Government Pleader also refers to D. Johnston v. 
Secretary of State for India?, in which it washeld thatno compensation need be awarded. 
for delay in acquisition|proceedings. . 


With regard to the directness of causation, related to the words “‘in consequence 
of” occurring in section 48, reference is made to the following passage in Maynes” 
‘Treatise on’ Damages” 11th edition, page 44: 

-  “ Inadmissible grounds of damage may be classed under the general head of remoteness, Damage 
is said to be remote when, although arising out of the cause of action; it does not so directly flow from 
it that the offending party canJbe made responsible for it.” 

The remarks of Lord Esher, M. R., upon this matter in Pink and others v. Fleming* 
are cited in support. Reference has also been made to Thurogood v. Van Der 
Berghs*, and Harvey v. Crawley Development Corporation’ 


But, after giving our most careful consideration to this line of reasoning, we are 
unable to accept that it sustains the interpretation of section 48 (2) which the learned 
Government Pleader would seek to advance. The common law doctrine itself of 
damnum abseque injuria is irrefutable in its import, but the statute providing for 
compulsory acquisition came into existence. upon this very ground and it 
specially provides for compensation for withdrawal where there’ has been 
a temporary deprivation of enjoyment by the owner in any sense. We are unable 
to accede to the submission that section 48 (2) canuot refer to the notification under 
section 4 (1) ; on the contrary, since the effect of section 24, sub-clause (7) is un- 
doubtedly to inhibit the erection of buildings, etc., on the property subsequent to 
section 4 (1) notification, we have no doubt whatever that the loss due to the in- 
ability to execute such plans, should be legitimately included in the term “ damages ’” 

‘occurring in section 48 (2) . We would agree upon the authorities cited, that the 
words ‘in consequence of” should be interpreted to include all effects which are 
clearly to be referred to the cause of pending acquisition ; we would agree that re- 


~ 
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mote consequences, which are not directly related to the cause should be excluded.. 
We would further agree that fanciful plans which were never contemplated, possible 
uses of the: property which were not practicable, and fantastic claims upon such a 
foundation, can have no place in applying section 48 (2) to the facts. But, on the 
contrary, and as we shall show when tuming to the aspect of the arguments deve~ 
loped by learftied ‘counsel for appellant (Sri K. V. Venkatasubramania Ayyar) ta 
delimit section 48 (2) in a rigid fashion to actual and incidental costs incurred by 
the party would be to destroy the concept of compensation altogether. Though. 
compensation for losses ought to be claimed upon a basis of realizmy. and- 
adherence to fact, nevertheless, it has never been the law that such compensation can- 
not be conjectural in certain respects. On the contrary, it will be inevitably so, if” 
factors such as special adaptability, special market value, injurious affection, or 
damages for ‘severance aré taken into consideration. The authorities amply bear 
out that they have been taken into consideration, and we are unable to see any 
reason ‘why, mutatis mutandis, the principles are not applicable to ‘the special 
case of section-48 (2) as well. We would certainly agree that, as far as the law 
in this country is concerned,.purely speculative schemes; which were never capable 
of realisation, ought not’to be considered as a basis. Vide Basavaraju Krishna Rao 
-v. Head Assistant Collector, Bezwada1. In the maiter of- Government and Sukhanand?, 
Johnston v. Secretary of State for India®, and B L. Elias v. Secretary of Siate‘. ‘ 
` The very conception of compensation for compulsory ‘acquisition involves two- 
élements : (1) the value of the property ; (2) as damages for injury. As stated in 
Halsbury Simonds Edition; grd Edition, Vol. 10, page 161, Paragraph 280, 
compensation itself : eee ` 
3 “ts commonly determined by the ordinary rules applicable ta damages in actions of tort.” 
As laid down in Prem Chand v. Collector of Calcutta’ : i ane 


“ The fairest and most favourable principle of compensation to the owners is. that......... : 
what is the market value of the property, not according to its present disposition, but laid out iñ the- 
most lucrative and advantageous way in which the owners could dispose of.” ee 
That potential value would be included goes without saying; see 10 Halsb 

grd Edition, Paragraph 157." Special adaptability is dealt with in the same work,,. 
at Paragraph 158 (page g5) and compensation ‘should also be awarded upon the. basis. 
of a special suitability to a lucrative purpose. In’ Ripley v. Great Northern Railway 
Company®, compensation was claimed for loss of prospective profits with regard to’ 
supply of water to the buildings which would have been erected, if the land had 
not been taken, and wasallowed. There is, indeed, a plethora of authorities upon this- 
aspect, of which we think it is sufficient to refer to the following selected cases : 
Cedars Rapids Manufacturing Power Company v. Lacoste and others’, Fraser and others 
v. City of Fraserville®, In re an Arbitration between Lucas and the Chesterfield Gas and 
Water Board®,' Si v. North Eastern Railway Company1°, It can be easily be shown. 
that conjectural value would be perfectly relevant, upon the following authorities. 
La Victoria Laundary (Windsor) Lid. v. Newman Industries Ltd.11, compensation was. 
allowed upon a basis of conjectural volume of business. In the two folloWing cases 
relating to ship collisions, namely, The Argentino! tand Owners of Steampship “Mediana” 
v. Owners Master and Crew of Lightship Comet1*, special damages were awarded in 
respect of loss of profits on projected voyage, and the argument was repelled that 
damages should be limited to actual costs of repair. In Cedars Rapids Manufacturing: 
and Power Company v. Lacoste and others”, damages were awarded on the basis of the 
agricultural value of the land acquired, while the claimant put forward the theory 
that he should be compensated as a partner in the projected enterprise for which 





T. (1912) 15 ILC. 672. 8. L.R. (1917) A.C. 187. i 
2. pE I.L.R. 34 Bom. 486. 9- L.R. (1909) 1 K.B.D. 16. ; 
3- (1918) 42 I.C. gos. i to. LR al 3 KB. 629. as . 
4 ALR. 1929 + 20, I. LR 1949, 2 K.B.528. 

5: (1876) ILL.R. 2 Cal. 103 at 108. _ 12, (1888) L.R. 1g Probate 191. o 
*6. 3r Law Times 869. 13. L.R. (1907) A.G. 118. 

7. ‘ . és 


L.R. (1914) A.C. 569. 
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the land was acquired. The Privy Council remitted the case to the Arbitrator, 
because conjectural elements were also permissible. at 


Brown v. Commissioner for Railways}, is particularly instructive, as the jury gave 
verdict of compensation on the basis of the supposed existence of coal under the 
land acquired, and the Privy Council observed that the Government was under a 
duty to place before the jury all the evidence upon this aspect. 


We think that we have sufficiently indicated, with reference to the authorities 
and the discussion set forth above, the true principles which ought ta apply to the 
fixation of compensation under section 48 (2) of the Act for withdrawal from com- 
pensation proceedings. The very fact that, under section 48 (1) of the Act; such 
withdrawal has to necessarily take place before possession is taken of the land, is 
sufficient to dispose of the argument that the damages should really be related to 
concrete injuries sustained by actual acts of possession by the authorities, or merely 
to incidental costs, On the contrary, we have no doubt that the assessment of com- 
pensation would include conjectural claims through uses to which the property 
could have been put, and income derived therefrom, but from which the owner was 
prevented, by the pending acquisition. The principles applicable to compulsory 
acquisition, such as compensation for special adaptability, etc., will apply, 
-mutatis mutandis, to a case of withdrawal also. But we would certainly emphasise 
the note of caution, in applying the principles to.the given facts of a situation. The 
claim must be founded upon realism, upon the hard core of fact, though it may be 
inevitably conjectural, to a certain; extent. If the owner claims that there was a 
_paricular income-yielding use to which he could have put the property, he must 
adduce the materials to prove this, and to prove that this waz perfectly practicable., 
-Even otherwise, compensation can be awarded upon the basis of a rent which the 
owner could have obtained, and did not obtain due to pending acquisition procee- 
dings. But grandiose schemes, not related to practicability or fact, ought not 
to be taken account of by Courts in awarding such compensation. The owner must 
also prove the other elements necessary for substartiating his claim, such as the 
‘demand for the preperty, or for buildings therein during the period covered by the 
proceedings,etc. It is impossible to adumbrate all the relevant considerations, 
what is essentially a question of fact. We can only make clear the guiding pricciples 
which Courts should bear in mind. 


We cannot help observing that the evidence tendered by the appellant in the 
‘Court below was thoroughly inadequate and unsatisfactory. ` The proprietor of 
“Express Newspapers Limited, Sri R. Goenka, who was the person best fitted to throw 
light upon the actual schemes and the loss, even if conjectural, which he sustained, 
-did not examine himself. The documentary evidence is meagre and uusatisfactory, 
‘while the two witnesses actually examined for the appellant, G. Gopalachari (C.W. 1) 
and T. S. Subramania Iyer (C.W. 2): prove little or nothing in substantiation of item 
1 of the claim, amounting to over 7 lakhs. But, on the contrary, we are unable to 
-accept the argument that Government had no duty in the matter, and that they 
could wait the proof of claim in complacency like a defendant, and without assisting 
the Court by all the materials at their command. See Jn the matter of Government and 
Sukhanand?. Nor can we consider the dispose! of this claim by the lower Court as 
satisfactory and adequate. The mere dismissal of the claim of the appellant as un- 
substantiated by evidence, would certainly not imply that the Court has no duty to 
fix the quantum of compensation payable uader section 48 (2) independently, and 
upon the materials avalilable, and by all the means in its power. 


For these reasons, we are setting aside the order of the lower Court, and remitting 
the entire matter for fresh disposal, in the light of the principles and observations that 
we have set forth above. The claimant (appellant) is certainly bound to place all 
-Adequate material for a proper assessment of the claim, and the best evidence in the 
possession of the appellant, including the oral testimony of the proprietor, who might 
het he ee 

L LR, (1890) 15 A.C. 240. 2. (1909) LLR. 34 Bom. 436. 
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-alone be able to: throw light upon the actual basis of the claims. The Government 
is equally bound to adduce material for a proper assessment of the compensation, 
upon the declared principles. The Government cannot merely maintain the posi- 
tion that, failing the attempt by the claimant to prove a particular figure as due, there 
is no duty cast upon the Government to assist the Court to arrive at a true valuation. 
We would alse observe that:this is a matter of importance in which the rights and 
interests of the subject are concerned, and that Government cannot indefinitely 
prolong proceedings for compulsory acquisition, and ultimately withdraw, and 
then claim that the deprivation or inhibition caused by such pendency is of no 
account in assessing compensation. Costs to abide the result. 
The Court-fee paid will be refunded to the appellant. 
Ramaswami, F.—I entirely agree with the luminous exposition, if I may say so 
with respect, of my learned brother and wish only so reinforce his observations 
regarding two matters, viz., that the compensation for damages suffered must exclude 
hypothetical building schemes. It has been frequently laid down in regard to 
acquisition, and which principles apply to compensation under section 48 also, that 
while the owner is entitled ‘to be compensated at the highest rate for which he can 
sell the land for the most remunerative purposes for which it.can be utilised, he is not 
entitled to be compensated for potential values’ when the opportunity for making 
such use of the’ land for purposes which might create these potential values is so 
remote as to be negligible. Although land may possess certain potentialities, it does 
not follow that these potentialities have any present value. The value to the owner 
consists of the advantages which the land possesses, present or future, but it is the 
present value' alone of such-advantages which has to be determined. "The true test 
«is to consider whether there is a demand in the locality for building sites indepen- 
dently of the proposed acquisition. In short, the principle‘that a owner is entitled to 
the market value of the property not according to its present disposition but.laid out 
in the most lucrative way in which he can dispose of it, was applied in Bombay even 
to hypothetical building schemes and in the extraordinary developments which it 
assumed there, where future utility was not estimated merely by prudent business 
calculations and merespeculation was allowed to have a large influence and which was 
finally discredited even there, never found favour in Madras. In Basavaraju Krishna 
Rao v, Head Assistant Collector, Bezwada1, (a Madras case) it was laid down that an 
award cannot be made on mere speculation and hypothetical schemes regarding the 
future development of land. In fine it must not be a case of an Alnacher dream 
come true. 


The next consideration which has to be borne in mind is that as the evidence 
stands at present, the evidence tendered by the appellant in the Court below was 
thoroughly inadequate and unsatisfactory and further investigation has to be made 
by the learned City Civil Judge in the light of the observations made by my learned 
brother in-the penultimate and last paragraph of his judgment. 


V.S. — Remanded for fresh disposal . 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. P. V. BATAMANNSR: Chief Justice anD Mr. Justice TERN 
SWAMI. 
Sri Thirumalasubbu Chettiar .. Appellani* * 
v. 
Srimathi Rajammal 1. Respondent. 


„Contract a E: sections 69 and Jo—“ Bound by law to pay T apies’ to legal or contractual 
to discharge mortgage—Whether creates a trust in favour of the vendor in respect of 
consideration. 


Where a purenasen ot of property A [subject along with another property B to a sal eg? 
mortgage] with a direction ib ducharge th the entire mortgage and deliver possession of property 


1. (1912) 15 I.C. 672. r 

“* S.A. No. 20 of 1947. _ 26th April, 1960. 

(56th Vaisaka, 1882—Saka). 
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to the vendor, redeems only property A by paying a portion of the mo money and the” pur- 
chaser of property B from the vendor redeems and recovers possession sues the vendee of ‘property 
A for recovery of money paid by him for redemption with interest, 


Held : (i) That to spell out a trust by reason of a direction to the purchaser to pay the considera- 
tion and di a debt due, is farfetched and that the ingredients of a trust were not present. 


(ii) that the words “ bound by law to pay ” in section 69 of the Contract Ac cover obligations. 
of contract or tort or any other obligation which is an effective bond in law, and that the plaintiff, 
being interested in the payment of money, because without such payment he could not obtain posses- 
sion of the property which he had purchased, is entitled to be reimbursed by the defendant. 


Kunchithapadam Pillai v, Palamalai Pallai, (1916) £ M.L.J. 347, held to be not gBod law after the- 
decision in Govindram Gordhanda Saksaria v. State of Gondal, (1950) 2 M.L.J. ı : L.R. 77 LA. 156 (P.C). 

Appeal against the Decree of the Court of the Subordinate Judge of Dindigul, 
in A, S. No. 36 of 1955, preferred against the Decree of the Court of the District. 
Munsif of Dindigul in O.S. No. 249 of 1953. 


S. Srinivasachariar and N. T. Raghunathan, for Appellant. 
T. Raghavan, for Respondent, 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—This appeal originally came, on for hearing before Subrah= 
manyam, J., who considered that it was necessary to have an authoritative ruling 
by a Bench of this Court on the question which arose in the case. The facts have 
been set out by the learned Judge in his order of reference and may briefly be- 
mentioned : ‘ 


The properties described in Schedules A and B belonged to two brothers, Nagappa. 
and Angappa. Both of them usufructuarily mortgaged the properties under Exhi- 
bit A-r on goth September, 1924, in favour of two persons, Eswara Nagasubramania. 
Iyer, and Sambamoorthy Ganapatigal for a sum of Rs. 3,000. Nagasubramania. 
Iyer assigned his share in favour of one Subramania Ganapatigal on grd October, 
1939. One Ramanathan Chettiar obtained a money decree against the two brothers, 
Nagappa and Angappa, and in execution of that decree purchased the properties in 
1928 subject to the. usufructuary mortgage. : After this purchase Ramanathan 
Chettiar sold the properties described in Schedule A to the defendant for Rs. 3,000- 
under a sale-deed, dated 5th April, 1948. It was provided in and by that sale-deed. 
that the said consideration of Rs. 3,000 should be paid: by the defendant to redeem: 
the usufructuary mortgage and after taking possession of the properties from the 
mortgagees she should deliver possession of the properties in B Schedule to the ven- 
dor, Ramanathan Chettiar. The defendant, however, actually paid Rs. 1,500 to the- 
usufructuary mortgagee and took possession of the A Schedule properties. Rama- 
nathan Chettiar sold the B Schedule properties to the plaintiff under a sale-deed, 
dated 20th January, 1950, for Rs. 2,750. The properties were sold free of encum- 
brances evidently because of the provision in the sale-deed to the defendant that she 
should discharge the entire debt of Rs. 3,000. The plaintiff could not obtain passes- 
sioh of the properties because they were still in the possession of the mortgagee. As 
the defendant had not discharged the debt in full the plaintiff was obliged to pay the 
balance of Rs. 1,500 to the mortgagee and to obtain possession of the properties in. 
Schedule B. Thereafter the plaintiff filed the suit out of which the present Second 
Appeal arises for recovery of Rs. 1,500 which he had paid.to the mortgagee with 
interest at 54 per cent. per annum from the date of payment. The learned Dis- 
trict Munsif of Dindigul who tried the suit granted a decree to the plaintiff as prayed 
for but on appeal the learned Subordinate Judge, Dindigul, allowed the appeal and 
dismissed the suit, holding that the plainiff must be deemed to be a volunteer and his 
remedy, if any, must be against his vendor and that sections 6g and 70 of the Con- 
tract Act had no application to the facts of the case. He relied on the observations in 
Kunchithapadam Pillai v. Palamalat Pillai+, that the expression ‘“‘bound by law to pay ” 
jn section 69 of the Contract Act referred to a legal liability and not to a contractual 
liability. In the Second Appeal that came up before Subrahmanyam, J., he was in. 

- 1. (1916) 32 M.L.J. 347. 
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clined to agree with the learned Subordinate Judge that section 69 of the Contract Act 
had no application to the facts of the case in view of the observations in Kunchitapatham 
Pillai v. Palamalai Pillai}. At the same time the learned Judge, apparently 
impressed by the justice of the plaintiff’s,claim, was inclined to hold that a trust was 
created in respect of the sum of Rs. 3,000 which was the consideration for the sale in 
favour of the defendant which had to be applied to redeem the B Schedule properties: 
Ramanathan: Chettiar was the author of the trust.. The defendant was the trustee 
and Ramanathan Chettiar was also the beneficiary. The obligation was to apply that 
part of the mney to redeem the B ‘Schedule properties and deliver them to 
Ramanatha, The plaintiff obtained a transfer of Ramanathan’s beneficial interest 
under the trust as per the sale-deed in his favour and as such he could recover the 
money. The learned Judge was obviously not prepared to decide the case on thie 
jes: and considered that it was better to have the point decided by a Bench of this 
urt. z 7 La 


With’ great respect to the learned Judge`we are unable to discover ańy of the 
ingredients of'a trust. To spell out a trust created by Ramanatha in,his own'favour 
by. reason of his direction to the purchaser to pay the consideration and discharge a 
debt due by him is farfetched. i 


_ At the same time we are clearly of the opinion that the plaintiff’s claim, is well- 
founded. The learned Judge Subrahmanyam, J., took the view that the decision in 
Kunchithapadam Pillai v. Palamalai Pillai}, conclusively negatived the plaintiff’s claim 
under section 69 of the Contract Act. That case actually dealt with a question on 
the interpretation of section 82 of the Transfer of Property Act. ‚There, the owner of 
a mortgaged property had sold portions of the property to three different purchasers 
directing each one of the purchasers to pay a particular sum of money to discharge the 
mortgage. The mortgage was not discharged and there was a suit by the mortgagee. 
That debt was eventually discharged by the three purchasers. One of the purchastrs 
brought a suit for contribution against the other purchasers:alleging that he had paid 
amore than he was bound to pay under his sale-deed. AH that was held in that case 
was that the liability to contribute under section 82 of the Transfer of Property Act 
was founded on the liability relating. to.the property and did not rest on personal 
obligation. In that case the learned Judges were not inclined to uphold the plaintiff’s 
claim on the basis of the provisions of sections 69 and 70 of the Contract Act. The 
relevant observations of the learned Judges are these : . 

“ To our mind the obvious inapplicability Sf the Contract Act sections arises from the considera- 
tion that the plaintiff in this case cannot be said to have paid anything which the other was “ bound 
to pay”. t is intended is a contractual obligation and not a legal one. ` It is argued that a-person 
is bound by law to pay his contracted debts ; and in one sense this is true ; But we are inclined to think 
that that it is not what was intended by the section.” 


These observations cannot avail the defendant after the pronouncement of the Privy 
Council in Govindram Gordhanda-Seksaria v. State of Gondal?. Their Lordships there 
laid down that the words ‘ bound by law to pay ° insection 6gof the Contract Act do’ 
not exclude those obligations of law which arise inter partes whether by contract or 
tort and are not confined only -to ‘those public duties which are imposed by statute 
or’ general law. They extend to any obligation which isan effective bond in law. 
In the words of their Lordships “ to say that the payment made by the plaintiff in 
this case is a voluntary payment appears to involve some misuse of language”. 
Their Lordships referred to the authority ofthe Courts in India to hold that the 
words ‘ bound by law ’ cover obligations nf contractor tort. We respectfully accept 
this interpretation. We are, therefore, of the opinion that the plaintiff’s claim can 
be sustained under section 69.of the Contract Act as all the requirements ofsection 69 
of that act are satisfied. The plaintiff was. interested in the payment of money, 
because-without such payment he could not obtain possession of the property 
which he had purchased. This amoynt which he paid, the defendant was bound 


d 


fs “(x916) 92 MLJ. 347. g. (1950) 2 M.LJ. 1: LR. 77 I.A. 196 (P.C.). 
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by law tọ pay because he had-undertaken „to. pay it under the -sale-deed. relating: 
to the property in the A Schedule. The. plaintiff is, therefore, entitled” to*be re- 
imbursed by the, defendant.: P ao : \ 


‘The next question which arises isi even assuming that the plaintif i is entitled to- 
maintain the action and’ the-defendant is’liable what is the quantym of liability. 
The defendant pleaded that he’was entitled to the benefits of the Madras Aet TV of 
1938. ' The ples that j is raised in Paragraph 9 of the written statement is this : 


“Con to the Hight of depositing the scaled down amount as per section GA of the Madras 
Agriculturists elief Act, the panar has no reason what ever to pay Rs. 1,500 on 14th August, 
in respect of the said anoi laintiff is not‘bound to pay the said’ amount to the'said muioc 
tuary mortgagee as per la Mrd the aforesaid person is not entitled to-collect the said amount 
from the defendant. If the debt. incurred on the aforesaid 2oth August, » 1924, is scaled down not. 
more than Rs. 200 need, be paid for it'on 14th August, 1950.” ae 


The learned District Munsif overruled this plea of ts EE OR But the learned. 
Subordinate Judge did not give any final india, on the point because of the view he 
took, namely, that the plaintiff’s suit should fail. “This matter must, therefore, þe- 
disposed. of. There appears to ‘be some dispute ' as' to’ the actual ‘applicability of 
the provisions of the Madras Act IV of 1938 on’ several grounds. Al these’ must be 
gone into. 


- In the result the Second' Appeal is allowed and the appeal is rémanded to the 

file of the learned Subordinate Judge who shall decide the second point set out in the 

judgment under appeal, namely, whether the defendant is entitled to the benefits of 
Madras Act IV of 1938: “There will be no order asto costs. The appellant will he 

entitled to a refund of Gourt-fee paid ¢ on i the memorandum of appeal. 


KALB. Bg ate Appeal: allowed andthe cade 
‘ i ‘ > aoatt as is remanded. 


IN. THE. HIGH ‘COURT OF JUDICATORE AT MADRAS. 
(Special Original Jurisdiction. ) 
PRESENT : :—Mr. dues RAJAGOPALAN. AND > Me. Justice RAMAGHANDRA IYER.. 
P. Abdul Subhan &' Go. Be Shana 4 2 “Patitioner* 


RA fue at 





U. 


The State of Madras PERE Secretary, ‘Revenue aon 
ment; Governrhent of Madras, and another.: +. >, we , Respondents. 


1 Madras ‘General Sales' Tax (Tirnovsr and. Assessment): Rules, 1939, < „rule 16 as amended in 1955—If 
invalid as opposed to Article.g04,of the'Constitution of India...  . ae TES E 


Constitution of India (1950), Articles 301 and 304—Scope of —Discriminatory ‘taxation——When prohibited. 


- Rule 16 of the’ Madras’ General Sales Tax’ (Turnover-and Assessment) Rules as re-enacted? in. 
1955 under G.O. (P.), No; 2733, Revenue, dated grd September, #955, does not contravene Article 304 
(a) of the Constitution of India and is valid. 


Article 304 (a) of the Constitution of India -which prohibits ea taxation could not be- 
construed in such a manner which will have the effect of.nullifying the freedom of inter-State trade- 
teed under Article go1 of the Constitution.of India. Article 304 (1) contemplates a ban on all 
cads where discriminatory taxation is possible as otherwise the freedam of inter-State trade teed 
under Article go1 could be fettered by taxation. Having regard to the object of the two Articles in the 
Constitution no discriminatory power of taxation is vested in any State on goods imported from other- 
states either at the point of import or at any subsequent stage. No Y State could levy taxon’ goods, having; 
its.origin in a different State, at any stage of its existence in the former State so as to discriminate it 
from goods. of similar kind „manufactured or “produced therein. : 


a 


Petition under Article 226 of the ‘Constitution of India, praying that in the cir-: 
“eurnstances stated therein, and i in the affidavit: filed therewith the High Court will be- 


t 





“* WB. No. 400, 6f 1957 and C.M: NO. 527 of 1959. | i tia napit December, 1950. 
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pleased to issue a writ of ceriorarl calling for the records and quashing the Order, 
dated * 23rd November, 1956, in A. 4-3774/55-56 on the file of the Deputy 
Commercial Tax Officer, Gudiyatham, North Arcot District. 


M. K. Nambiyar for T. S. Krishnamoorthy Iyer, for Petitioner. 


The Advocate-General (V. K. Thuruvenkatachari) and the Government Pleader 
(K. Veeraswami), for Respondents: 


The Judgment of the Court was delivered by 


. Ramachandra Iyer, 7.—This petition is filed under Article 226 of the Constitution 
for the issue of a writ of certiorari or other appropriate writ,. calling for the records 
and quashing the order, dated 23rd November, 1956, in A-4-3774/55-56, on the file 
of the Deputy Commercial Tax Officer, Gudiyatham. 


The petitioner-firm’is 2 licensed dealer in hides and skins. In the course of its. 
business, raw skins from places’within and outside the State are purchased, tanned 
and the tanned skins exported to foreign countries. For the year 1955-56, the second 
respondent, the Deputy Commercial Tax Officer, Gudiyatham, made-an assessment 
on the petitioner on the basis of the re-enacted rule 16 of the Turnover and Assess- 
ment Rules, under the Madras General Sales Tax Act of 1939, on a turnover of 
Rs. 8,23,513-14-0. The legality of the assessment is challenged in this petition by 
impugning the constitutional validity of rule 16 of the Turnover and Assessment 
Rules. f av 

Section 3 (1) of the Madras General Sales Tax Act makes it obligatory on every 
dealer to pay a tax for each year on the total turnover (which is to be determined in 

«accordance with rules prescribed in that behalf) at the rate specified in the section. 
The ‘term turnover’ as defined in the Act is the aggregate amount, for which goods 
are bought or sold. Section 3 (1) would, if unrestricted, enable a levy of sales tax 
on as many occasions as there are sales by dealers of particular goods, resulting in a 
what is called a multi-point levy. Section 3 (3) exempts a dealer whose turnover is 
less than Rs. 10,000, im any year from payment of sales tax for that year. There are 
also exemptions and reductions in respect of the taxes leviable on certain goods. 
Section 5 enumerates them. In two cases there is a total exemption, and in four othersa 
multi-point levy was avoided by prescribing a single point in the series of sale transac- 
tions which the goods may undergo’ within the State. Section 5 (vi) relates to the 
levy of tax on thesale ofhides and skins, modifying the otherwise multi-point liability 
into a single point one, the point in the series of sales being left to be prescribed 
by the rules. Section 19 confers powers on the State Government to make rules 
prescribing the determination of the turnover and fixation of the point of levy in 
regard to cases of single point levy. Accordingly the State Government framed e 
the Turnover and Assessment Rules of 1939, which came into force on 1st October, 
1939. Those rules have been amended, repealed and re-enacted from time to time.. 


Rule 16 of the Turnover and Assessment Rules framed in 1939 provided for the 
levy of taxes on tanned and untanned skins by licensed and unlicensed dealers. Since 
then in three decisions of this Court certain defects in rule 16 were brought to light. 
Rule 16 (5) which did not give the benefit of single point levy to unlicensed dealers, 
was declared invalid as contrary to section 5 (vi), the assessable turnover was held: 
not to include purchases from unlicensed dealers, and the transactions by unlicensed. 
dealers were held not taxable as no point of levy was fixed. The result was that under 
the Rules the unlicensed.dealer escaped taxation while the licensed dealer had to- 
pay it. The Rules had therefore to be revised. Some months before this issue of the 
new Rules, it was made obligatory on all dealers in hides and skins to take out licences. 
The new rule 16 which took the place of the old, was made by G.O. (P) No. 2733, 
Revenue, dated grd September, 1955. That runs: | ; 

. 16 (1) In the case of raw hides and/or skins the tax under section 5-A (iv) shall be levied from 
the dealer who is the last purchaser in the State not exempt from taxation under section 3 (3) ch. 
the amount for which they are bought by him. 

* — (2) (i) Im the case of hides or skins which have been dressed outside the State the tax under 
section 5-A (iv) shall be levied from the dealer who in the State is the first dealer in such hides or skins. 
not exempt from taxation under section 3 (3) on the amount for which they are sold by him. 
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(ii) In the case of dressed hides or skins which have been dressed within the State, the tax under 
~section 5-A (iv) shall be levied from a person who is the first dealer in such hides and skins not exempt 
„from taxation under section 3 (3) on the amount for which. they are sold by him : 

Provided that, if he proves that the tax has already been levied under sub-rule (i) on the raw 
ae and skins out of which the dressed hides and skins had been produced, he shall not be so 
; e. ; è ; 

l (3) The burden of proving that a transaction is not liable to taxation under this rule shall bg 
-on the dealer.” Pr a ge nes : 
A comparative study of the old and the new rules shows that essentiglly there has 
been no change in the system of taxation since 1939 in respect of hides and skins. 
“They have been treated as one commodity whether tanned or untanned. The rules 
proceed to fix only the point at which the tax has to be levied; under the present Rule 
tax is levied at the point of the last purchase of the untainned skins in‘the State or on 
the first sale of tanned skins in the State, with an exemption in case tax was paid on 
the skins, while they were in untanned condition. The new Rules have remedied the 
«defects noticed in the old, and as dealers in hides and skins are now obliged to take 
out licences the anamoly of a licensed dealer paying the tax while an unlicensed 
-dealer escaped it is avoided. It is the validity of the new rule that is impugned in 
this petition. , : ; a 
. Mer. M. K. Nambiar, the learned advocate for the petitioner, contended that the 
new rule would be invalid as the operation of it would result in discriminatory taxa- 
tion. Two cases in which it was alleged there would be discrimination are : 


(i) There would be discrimination in the matter of sale of tanned hides and 
skins between the goods that are tanned within the State and those that are tanned 
-outside the State and brought into the State, the tax on the former being less than ° 
-on the latter. That is because tanned hides and skins cost more than they cost in 
their untanned condition. It is stated that, normally, a tanned skin cost 70 per cent. 
more than an untanned skin. Therefore, in respect of a skin tanned in the State a’ 
«dealer would be liable to tax only on the basis of purchase price of the raw skin, 
while, in regard to a skin tanned outside the State and brought and sold within the 
State, thedealer would be bound to pay tax on the value of the tanned goods, which 

-would be 70 per cent. more than ‘its price in raw condition.’ i 


(ii) even in regard to skins tanned in the State, there would be difference in 
.the tax between a case where the raw skins are purchased inside the State and 
the case where the same quantity is purchased outside the State. In the former 
case, the dealer sales would be liable to tax according to their purchase price ; 
while in the latter case.no tax would be payable on the raw skins purchased from 


outside the State, but when the purchaser tans and sells the same he would be 


liable to pay tax on the saleof the tanned skins, which. would result in a turnover 
higher what a dealer who bought the raw goods inside the State ‘would 
be taxedon. Itis, therefore, contended that, the effect ofthe new rule 16 is to 
-discriminate between cases where goods were manufactured or produced within 
the State and those where they were manufactured or produced outside the State. 


Article 304 (1) (a) of the Constitution which provides for safeguards in respect 
-of inter-State trade and commerce, runs: i 

04 K “ Notwithstanding anything in Article 301 or Article 303, the Legislatures of a State 
. may w— : i : . 

(a) impose on goods imported from other States or the Union territories any tax to which 
similar goods manufactured or produced in that State are subject, so; however, as not to discriminate 
between goods so imported and goods so manufactured ; or produced ;” 

, It was urgedon behalf of the petitioner that rule 16 being deemed a part of the 
Sales ‘Fax Act, would amount tó a legislation imposing a discriminatory tax on goods 
imported from other States, and should therefore be declared invalid. On the 
ether hand, the learned Advocate-General, appearing for the respondents, contended 
thus: Article 304 did not affect taxation in respect of sale of goods within a State, in’ 
respect of which the State Legislature had plenary powers under Article 246 (3) read 
-with List g to the Seventh Schedule of the Constitution. A sales-tax which ‘is levied 
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on. the occasion of a sale within a State could- not be conceived ïn any sense as a'tax 
on the goods of another State, and even if there:be any discrimination! in the levy 
of a sales tax with respect to sales in a State, it could: not properly: come within the 
ban imposed by Article 304 (a). Article 304 (a) could only relate to taxes imposed 
on goods when they are imported from other States or, by reason of importation, 
but once that Stage is past, the goods become the goods in the ‘taxing’ State and there 
would be no limitation on the powers ‘of ‘the State Legislature to tax sale of those 
goods. Article 304 (d) does‘riot by itself authorise a taxation for which authority 
has to,be foand only in Article 246. „Reliance was placed on. the. observation of 
Venkatarama Iyer, J., in Sundararamier @ Co. v. State of Andhra Pradesh*, who while 
considering List II of the Seventh Schedule to the Constitution observed that taxation, 
etc., is dealt ‘with only in Entries 45 to 68, and that Entries 1, to 44 deal with subjects 
in which there could be legislation on other matters. On that. basis, if one were to 
scrutinise the Entries 45 to 68 in List II of Schedule VII, the appropriate article to 
which Article 304 (a) could be correlated would be only Item 51 which runs: `, 

. Duties of excise on the following goods manufactured or produced in the State and counter- 
‘ailing duties at the same or lower rates on similar goods manufactured or produced elsewhere in 
India :— PIS eae i : a as 

(a), alcoholic liquors for human consumption ; í Sa Mies AS aa 
b) opi Indian hemp and other narcotic drugs and narçotics ; but not including medici 

and nis preparations contamina alcohol or any sabstance incladed in sub-paragraph aay of tn 
entry ee le w ` ý , gS ` t. ' * 


2 


What, therefore, Article 304’ (a)’ intended to, ‘prescribe was. that the counter- 
vailing duties on goods imported from other States should not exceed the, excise dùty 
+on goods manufactured or produced in the State. _ te jets 
- We are not, however, prepared to place such a limited ór narrow interpretation 
of Article 304 (a). That article occurs in Part XIII of the ‘Constitution which deals 
with trade, commerce and intercourse within the territory of India and should ‘prima 
facie comprehend every kind of disability which wculd be imposed by the legislature 
of a State on the sale of the products of other States. Article 301 declares that inter- 
State trade, commerce and intercourse ‘would be free subject to the provisions 
following in that part. Taxation is a recognised means of giving protection ‘and 
preventing free trade. -‘Article 304 (a) should not, ‘therefore, be so construed.’ as 
to nullify practically the declaration contained in Article 301, Neither the terms 
-of Article 304 (a) nor the context of the law prior ‘to the Gonstitution’ would 
support the contention. í , a ; 

' “Section 297 (1) (b) of the Government of India Act, 1935, imposed restrictions 
‘in respect of legislative, as well as executive action of the Provinces, in regard fo 
intér-provincial exports and imports and also imposition of discriminatory taxes * 
as against the goods produced or manufactured in other Provinces. Séction 297 
(1) (b) of that Act stated :— So er? a oils yu Met 

“ No Provincial Legislature or Government shall— g ` T 


* * * b of ee ™ +o 


(b): by virtue of anything in this Act have power to impose any tax, cess, toll, or due which, as 
between goods manufactured or produced, in the, Province and similar goods not so manufactured, or 
produced, discriminates in favour of the former, or which, in the case of goods manufactured or pro- 
duced outside the Province, discriminates *between goods manufactured or-produced in one locality 
and similar goods manufactured or produced in another locality”. a 

The Government of India Act, 1935, did not contain a guarantee of free trade 
like Article 301 under the Constitution. The prohibition imposed by section 297 
(1) íb) limited only the powers of legislature; ctc., ofthe Provinces and not’ of the 
Centre. That section prohibited discriminatory tax by a Province as agaiast the 
goods produced or manufactured in other Provinces, ‘and such prohibition was not 
confined to’ import taxes alone. In Bharat. Automobiles v. State of Assam’, the validity 
of a provision in the Assam Sales Tax Act, 1947, namely, section 29, arose for 





1. (1958) S.C.J. 459: (1958) 1 M.U.J. (1958) 5.C.R. 1422 : 9 S.T.C. 298, ' 
(S.C.) 179: (1958) 1 Aa, Wk (S.C.) 179:  -i2. (1957) 8 T.G. 537. MMe @o tye 
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consideration. Under that section, a dealer, who would not be liable to tax on the 
sale of goods if he had obtained the same within the Province, was made lable to 
a tax in respect of the goods obtained outside the Province. 


The learned Judges held that that provision contravened section 297 | of the 
Government of India Act, and observed at page 547 :— ° 

-“ The tax, therefore, which purports to be levied on the dealer who sells goods obtained from 
outside the State, under section 29 of the Act is, in substance, a tax on these goods, and directly attracts 
the inhibitions prescribed py section 297 of the Government of India Act, 1935, or Article 304 of the 
Constitution, because of its discriminatory character in favour of goods produced èr manufactured 
in the State. I am, therefore, constrained to hold that section 29 of the Act is ultra vires.” 


That was a case where there was no tax liability on the sale of goods having 
their origin in that Province, while the tax was imposed on goods bought from out- 
side' the Province. Section 297 of the Government of India Act, 1935 was not under- 
stood in the limited sense now contended for but was held to invalidate a discrimina- 
tory sales tax based with reference to the origin of the goods. Under the Consti- 
tution inter-State free trade is placed on a firmer footing in the declaration in Article 
gor, and even Parliament cannot interfere with free trade except in a very limited 
class of cases. The decision of the Assam High Court dealt with a case where there 
was no levy of tax on indigenous goods while one was imposed on sale of goods 
‘br ouglit from ‘another State. 


The same „principle would apply to a case where the rate of tax on the goods 
having their origin in a State is different from the rate of tax levied on goods bought 


from outside the State, for a higher tax on the latter class of goods would impede 
‘their free flow. ` 


Article 304 (a) prohibits levy of any tax of discriminatory character as between 
the goods manufactured or produced in the State and those imported from 
outside that State. The words ‘manufactured or produced’ would exhaust 
all categories of goods that can be found in a State other than the goods imported 
and should be understood as contradistinguished from goods imported from outside 
the State. They cannot be limited to goods in respect of which excise duty can be 
‘levied. The words ‘any tax’ would seem to indicate that it was a term of wide 
import not confined to excise duty alone. It was contended by the learned 
Advocate-General that the words ‘ any tax’ should be governed by what followed, 
that is, * goods manufactured or produced ’ and should therefore be taken to mean 
only excise duties. If that were so, there would be no necessity for Article 304 (a) 
at all, as Article 246 read with Schedule VII, List II, Entry 51 would itself enable a 
State Legislature only to impose countervailing duties on goods imported from 
‘other States at rates not exceeding those levied on similar goods manufactured or 
produced in that State. Independent of Entry 51 there are other entries in that list 
which would authorise a taxation by the State, e.g., 52 to 58. Independent of Eutry 
51 it is possible to conceive of a State being anxious to levy a higher tax on 
from other States. It would be a reasonable construction of the Article 304 (1) 
to hold that it contemplated a ban on all heads where discriminatory taxation was 
possible, as such a construction would advance the object and prevent the mischief 
sought to be prohibited by Article gor. 


. Article gor deals with the freedom of inter-State trade. Its undoubted pur- 
‘pose is to preserve the economic integrity of India by facilitating and providing for 
free flow of trade and commerce between the States. In the State of Bombay v. R.M. 
D, Chamarbagwala1, S. R. Das, C.J., observed :— 


“ Our Constitution also proclaims by Article 301 the freedom of trade, commerce and inter- 
course throughout the territory of India gubject to the provisions of Articles go2 to 305 which permit 
the imposition of reasonable restriction by Parliament and the State L ilani. The underlying 
idea i in making trade, commerce and intercourse with, as well as within, oe States free undoubtedly 


“was to cmpiiasse the wnity of India and to ensure that no barriers might be set up to break up the 
national unity ” 


(1957) S-O: 607 (1957) 2 MILI. (S.C) (Cr) s58. . m 
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The ordinary conception of a free trade would imply that it should be without 
any bérriers, and that there should be no special levy on the imported goods so as to 
place the goods of other States passing into a State for sale in a comparatively 
disadvantageous position as against the goods manufactured or preduced by that 
State. In Kutti Keya v. The State of Madras?, the word ‘ free ° is interpreted to’ mean, 


* “In its technical acceptation freedom from economic restrictions such as duties which one 
State levies on goods passing into it from, or out of it into, other State ”, oy) 


Mr. K. Rajah, Iyer quoted the following definition of free trade by Prof, Bastable in 
Palgraves’ Dictionary of Political Economy, Vol. II, page 143: 


“Free trade is that system of commercial policy ` which draws no distinction Sines dnaik 
and foreign comomodities and, therefore, neither imposes additional burdena on the latter nor 
grants any special favours to the former”. 


That clearly is the sense which the words bear in Article 301 in so far as it telates 
to inter-State trade. 


From the definitions extracted above it is plain that impediments and ‘barriers 
for free trade need not be solely confined to barriers at the stage of import. Taxa- 
tion or other impediments with reference to the origin of the goods at, subsequent 
stages after import might well impede free trade. For example, ifa tax is levied on the 
sale of goods brought from other States at a very much higher rate than that levied 
on sale of local goods it would be uneconomical for’ the person to sell the goods 
brought from outside and would inevitably impede free flow of trade within India. 


Article 301 prohibits barriers of any kind which would stand in the way of 
free inter-State trade and commerce. Barriers can take various.forms. There may 
be direct legislation prohibiting or restricting entry of goods ‘from other: States. 
Indirect barriers can also be created by taxation. Article 303 relates to the former 
category, while Article 304 would relate to the latter. In The State of Bombay v. 
The United Motors, India, Lid.* Patanjali Sastri, C.J., observed at page 1081 :— 


“It will be seen that the principle of freedom of inter-State trade and commerce declared in 
Article 301 is expressly subordinated to the States’ power of taxing econ impo imported from sister States, 

ided only no discrimination is made in favour of similar goods of local origin. Thus the States in 
[ndia have full power of imposing what in Americar State Legislation is called the use tax, gross 
receipts tax, etc., not to speak of the familiar pro property tax, subject only to the condition that such tax 
is imposed on all goods of the same kind produced or manufactured in the taxing State, although such 
taxation is undoubtedly calculated to fetter inter-State trade and commerce. In other words, the 
commercial unity of India is made to give way before the State-power of imposing ‘ any  non-discri- 
minatory tax on goods imported from sister States ”. 


Again at page 1087 the learned Chief Justice of India observed : 


“ It is, however, reasonable to suppose that this particular form of protection to inter-State trade 
and commerce provided in Article 286 (2) was not intended to have a wider operation than what is 
contemplated in Part XTII which declares the general principle of freedom of inter-State commerce 
and defines the measure of constitutional protection it should enjoy. If such protection is intended 
‘to give way before the State-power of taxing goods imported from sister States, subject only to the 
condition against discrimination, it is legitimate to suppose that the ban under Article 286 (2) should 
not operate so as to nullify that power. True, Article 304 (a) deals with the restrictions as to imposi- 
tion of tax on goods, while Article 286 deals with the restrictions as to imposition of tax on sales or 

/purchases of goods ”, 


Bose, J., observed at page 1102: : 


“ I am with respect unable to agree that Article 286 (2) is to be interpreted in the light of Atticle 
304 (a). In my opinion, the two articles deal with different things. Article 286°is concerned with 
sale and purchases, while Article 304 relates to goods imported from other State. The stress in the 
one case is on the transaction of sale or purchase ; in the other on the goods themselves and on the 
act dfimport. Article 286 is related to Entry No. 54 of List II and to Entries 41 and, 42 in the List I. 
‘Article 304 (a) to Entries 26 and 27 of List TI read with Entry gg in List III and to Pamias 55 52 and 
56 of List t The distinction is, I think, clear.” 





i £ 1953 ` 


J 


1. (1954) i M.L.J. 117: ALR. 1954 Mad. ~ (1953) S.C.J. 373 : (1958) 1 ML. 7 
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It is clear from: the observations of the ‘learned Judges of the Supreme- Court 
that freedom of inter-State trade can be fettered by taxation, and that Artille 304 
(a), related also to items other than Item 51, of List I >- 


" Article 304 (a) prevents discrimination in the matter of taxation between the 
goods manufactured or produced i in the State which is legislating and goods brought 
into that State from outside. -‘Tax on goods in a State can be levied in -two ways: 
(1) at the point of manufacture'or production which is'kriown as excise duty, or (2) 
at any later stage, as in the case of sales tax. There is no limitation jn Article 246 
as regards the time at which a State Legislature can tax the goods. Therefore goods 
though not manufactured or produced in a State could ie taxed after they come 
into the State; It is undoubted that.a powér should exist in a State ‘to tax.goods 
which are brought into it' from outside. In Stafe of Bombay v. United Motors, India, 
Ltd.,! it is observed : 

“Does the principle of freedoin of inter-State commerce require thata State should foster such 
commerce to the detriment of domestic trade ? It is one thing to avoid impeding inter-State commerce 
by imposing discriminatory burden upon it which internal trade does not have to bear but quite 
another‘to place local rodactà and local business at a disadvantage in competition with outside’ goods 
and dealers, It would be a curious perversion of the principle of freedom of inter-State commerce- 
“to drive local custom across the border to outside dealers and that in our opinion could not bave been 
‘contemplated. 2 


But that , power, should be fimited in the wider i interests of the country and its unity. 

Article 304 (a) is, therefore, intended to safeguard the right-of a State to tax goods 
coming into it from other ’ States. But, at the same time, in‘conformity with the 
declaration made in Article 301, it states that the tax levied on goods brought into 
it from other States’ shall not be higher than what ‘the State imposes one 
ther goods, either manufactured or produced, by it. Having regard to the object 
of. Afticles 301 ‘and 304, no discriminatory power of taxation should be vested in a 
State, either at.the point of import or at a later time.’ To permit levy of discrimina- 
tory tax at a stage subsequent to the actual importation of goods from the other States 
would; as’ pointed out before, have as great a retarding effect on free inter-State trade 
asa levy made by way of import duty. In our.opinion, it would not be open to any 
State to levy a tax on goods having its origin in a different State at any stage of its 
existence, ia the former State so as to discriminate it from goods of a similar kind 

manufactured or’ produced therein. 


< The question, however, remains whether rule 16 ‘has a discriminatory effect, 
as. contended by the learned advocate for the petitioner. ‘To ascertain whether 
there has been any discrimination the substance of the rule, and. not the form, has 
~ got to be looked into. In our opinion rule ‘16 is based on the principle of single 
7 point levy of tax and prescribed points for the levy according to the circumstances 
in which a sale may take place in the State and not on, any principle with reference 
to the origin ofthe goods. Section 14'(3) of the Central Szles Tax Act of 1956 (Act 
LXXIV of 1956) also treats hides and skins, whether dressed or raw, as a single com- 
modity, To bring it under the taxing: provisions’ of the Sales Tax Act, it is necessary 
that a point in the course of its sale in the State will have to be fixed. It may happen 
‘that goods are bought in other States’ and’ brought into the States. The purchase 
` having beén completed outside the State cannot be taxed.. If subsequently a-sale 
takes place inside the State in the tanned or untanned condition, a point for levy 
has to be fixed. There would therefore be a necessity for fixing alternative points, 
so that sales of either tanned or untanned skins ńiight be brought within the Sales 
„Tag Act. In the case of untanned hides.and.skins, the point is fixed at the last 
‘purchase. in the State. In the case of tanned hides and skins, the point is fixed at 
the first sale by ‘the tanner, with exemption'in a case where he has paid tax dn the 
skins in’ their raw condition, ' Sitce skins, tanned or untanned, constitute only one 
‘lass of goods, and the sale of that class of goods can be taxed only ‘at a single point, 
obviously there can beno tax on asale of tanned goods, if tax has already beén paidon 
an earlier transaction when those skins were untanned ; thus in substance the points 


eon (1953) SCJ. 373 + °(2953) I MLJ. 143: 1953 S.C.R. r069. 
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of levy on transactions in untanned skins and tanned skins are mutually exclusive. 
The points fixed are not with respect to the origin of the goods, but with respect 
to a single point available to the State inthe circumstances of a case. That no 
exemption would be available where the goods were tanned outside the State is 
due to the fac} that the goods were not in existence in the State at an earlier stage 
and no tax could be levied while there was a sale in its raw state. . Further, the tax 
on the sale of tanned hides and skins is not only on those imported from other States. 
Even in regard to hides and skins produced in this State, if no tax was levied or 
leviable in thir raw state, the assessment will be made only on the basis of its sale 
after being tanned. .By way of illustration, let us take for instance a case where a 
dealer is not liable to assessment by reason of the turnover in raw hides and skins 
bought within the State being less than Rs. 10,000 ; if he tans them and the tarined 
goods are sold and the turnover therein exceeds Rs. 10;000 he would be liakle to 
tax on the price of the tanned goods sold. ‘Take again a case where a tanner owns 
a flock, slaughters, skins and tans, all within the State he would be liable to pay only 
on the tanned goods as there was no purchase by him of untanned hides and skins. 
The levy on the sale of untanned goods is therefore not only in respect of goods 
bought outside the State but would also be in respect of the goods in the State. 
Therefore two points of taxation alternatively fixed in rule 16 would apply irres- 
pective of the place of origins of the goods according to the earliest point in the 
sale available for taxation. > f 


In that view, it is unnecessary to consider whether even if Article 304 (a) were 
to apply, Article 305 would validate the rules as the Madras General Sales Tax Act 
Was an existing law within the latter Article ; or whether a rule under the enact- 
ment could be deemed tc be a statute law within the meaning of Article 304 (a)., 


In our opinion, rule 16 as re-enacted does not contravene Article 304 (a) and 
is valid. ' , i .` 
- Even, before we took up this case for delivering judgment, the learned counsel 
for the petitioner brought to our notice that in C.M.P. No. 5527 of 1959 permission 
had been sought to raise additional grounds. When the Writ Petition itself was 
heard and judgment reserved, it was not brought to our notice that the petitioner 
proposed to rely upon the additional grouads to raise which permission was sought in 
C.M.P. No. 5527 of 1959. But this morning when we took up the case for delivering 
judgment which had been prepared, the learned counsel pointed out that orders 
had to be-passed in C.M.P. No. 5527 of 1959 and that if permission is granted a 
decision would have to be given on the basis -of the additional grounds also. ‘The 
questions raised in C.M.P. No. 5527 of 1959 are identical with those in other 
petitions which stand posted to 21st October, 1959 for disposal. ‘Therefore, further 
proceedings in this case will stand adjourned to 21st October, 1959. i 


This case along with C. M. P. No. 5527 of 1959 coming on for further hearing 
‘along with K; M. Mohamed Abdul Khader v. State of Madras! W.A. No. 40 of 1958 
and W.P. No. 282 of 1957 on Thursday the 12th and Friday the 13th day of 
November, 1959 and having stood over for consideration till this day ; the Court 
made the following 


Orver.—In our judgment in W.A. No. 40 of 19581 in which we considered 
W.P. No. 400 of 1957 also, we upheld the validity of rule 16 of the Turnover and 
Assessment Rules, the only point reserved for decision. In accordance with. our 
directions in that judgment we direct that this petition be dismissed and rule nisi 
be discharged. ' The respondent will be entitled to his costs. Counsel’s fee Rs. 
250 as fixed in the consolidated judgment in W.A. No. 40 of 1958, etc. 


R.M. Petition dismissed. $ 








1. + Since reported in (1960) 2 M.LJ. 416 : LL.R. (1960) Mad. 623. ®- 


550 THE MADRAS LAW JOURNAL REPORTS, [1960 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 
Present :—MR. Justice BaALAKRISHNA AYYAR AND MR. JUSTIOE JAGADISAN. 
S. RM. AR. S. SP. Sathappa Chettiar ae Appellant* 
v.. 
Umayal Achi and another .. Respondents. 
„` Madras High Court Original Side Rules, Order 1'7, rule 15—* Inaccuracy” —Meaning of -1f includes supar- 


: eye 
The word ‘ inaccuracy ’ in Order 17, rule 15 of the Madras High Court Original Side Rules, is no 
doubt wide and is intended to cover cases not governed by the other words namely, clerical or arithe 
metical error occurring therein. Clerical or arithmetical errors connote something which is manifest 
on the face of the record and the word ‘ inaccuracy ’ in the rule should be interpreted in the light of the 
preceding words ‘ clerical or arithmetical error’. Hence if there is no inaccuracy manifest on the 
face of the record, just like clerical or arithmetical error, the Court has no jurisdiction to act under 
the rule. A supervening inaccuracy, viz., one which renders the original order inaccurate by reason 
of a subsequent amendment, cannot be one manifeston the face of therecord and cannot be amended 
under the rule. : 
On appeal from the Order of the Hon’ble Mr. Justice Ganapatia Pillai dated 
-18th April, 1958 and made in the exercise of the Ordinary Original Civil Jurisdic- 
tion of this Court in Application No. 196 of 1958 in G.S. No. 311 of 1951. 
V. C. Gopalarathnam and P. S. Sarangapani Ayyangar, for Appellant. 


V. Tyagarajan and T. Venkatadri, for Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, F.—C.S. No. 311 of 1951 on the file of the Original Side of this Court 
was a suit instituted by one Sathappa Chettiar against one Ramanathan Chettiar 
for partition and separate possession of a half share of alleged joint family properties 
described in Schedules B, G and D attached to the plaint and for rendition of ac- 
counts in respect of the joint family assets and for other appropriate reliefs usual and 
incidental in partition actions. For purposes of Court-fee the plaintiff valued the 
claim for accounts at Rs. 1,000 under section 7 (iv) (f) of the Court-fees Act and 
paid an ad valorem Court-fee of Rs. 112-7-0. In regard to the relief for partition a 
fixed Court-fee of Rs. 100 was paid purportiag to be under Article 17-B (Madras) 
of Schedule II of the Court-fees Act. For the purposes of jurisdiction the plaintiff 
however gave the value as Rs. 15 lakhs. The value of Rs. 15 lakhs was arrived 
at by valuing the entire properties covered by the Schedules to the plaint 
at Rs. 30 lakhs and computing the value of the half share claimed by the plaintiff 
at half that value, namely, Rs. 15 lakhs. The office of the High Court took exception 
œ to this mode of valuation adopted by the plaintiff for purposes of Court-fee, and 

the matter was referred to the Chamber Judge, Krishnaswamy Nayudu, J., who 
by his order dated 18th October, 1951, held that the Court-fee paid by the 
plaintiff was correct and sufficjent. 

Previous to the institution of the suit the plaintiff’s father one Subbayya had 
filed a partition suit against the same Ramanathan Chettiar and had entered into 
a compromise with him and released his claims after receiving due consideration 
therefor. The plaintiff’s contention in the suit was that the said compromise 
entered into by his father with the defendant Ramanathan Chettiar was not valid 
and binding on him. 

The suit was tried by Ramaswami Gounder, J., who held-that there was a fair 
and bona fide settlement of the dispute by the plaintiffs father acting as the manager 
of his brauch, and that the plaintiff was bound by the compromise decree. The 
learned Judge accordingly dismissed the suit on 22nd September, 1953. 

The plaintiff Sathappa Chettiar presented a memorandum cf appeal on rst 


"s December, 1953, against the said judgment and decree. On that memorandum he 
paid the same Court-fee as he did for the plaint. The Office raised objection 


ange 
* O.S.A. No. 46 of 1958. 16th March, 1960. 
res are $ : (26th Phalguna, 1881—Saka). 


If} SATHAPPA CHETTIAR 0. UMAYAL ACHI (Jagadisan, 7.). 551 


about the sufficiency of the Court-fee paid and ultimately the matter was referred 
to a Division Bench consisting of Satyanarayana Rao and Rajagopalan, JJ. The 
learned Judges held? that the suit and the memorandum of appeal should be valued 
under the provisions of section 7 (iv) (b) of thé Court-fees Act, and that neither sec- 
tion 7 (2) of the Act nor Article 17-B of Schedue II of the Act was applicable. , The 
plaintiff (appellant) was directed to mention his value for the relief of partition, as it 
was incumbent upon him to do so under the provisions of section 7 (iv) (b) of the Act. 


In compliance with this order the appellant (plaintiff) valued the relief to 
enforce partitfon of the joint family properties in the suit at Rs. 50,000 and paid 
the deficit Court-fee of Rs. 1,662~7-0 and re-presented the memorandum of appeay 
on 7th May, 1954. 

But the troubles of the appelat in the matter of payment of Court-fee were not 
over. The Office took a further objection on the ground that the appellant 
(plaintiff) was precluded from giving a fresh valuation under section 7 (i) (b) of 
Rs, 50,000 inasmuch as he had already valued the claim for purposes of jurisdiction 
in the plaint at Rs. 15 lakhs. In effect the plaintiff (appellant) was called upon 
to pay an ad valorem Court-fee on Rs. 15 lakhs compelling him to adopt that as the 
notional valuation under section 7 (iv) (b) of the Act. This position was disputed 
by the appellant with the résult that the matter was again placed before another 
Division Bench consisting of Rajagopalan, J., and one of us, who heard the matter. 
The view was'then taken? that it was not open to the appellant to adopt a fresh 
valuation at the stage of the appeal, and that the value of Rs. 15 lakhs which had 
been mentioned in the plaint as the value of his claim for jurisdictional purposes 
should be treated as the value also for purposes of Court-fee under section 7 (iv) 
(b) of the Act. The application made by the appellant for a formal amendment of 
the valuation was rejected and under section 12 (ii) of the Court-fees Act the 
appellant was directed to pay deficit Court-fee on the basis of Rs. 15 lakhsnot only on 
his memorandum of appeal but also on his plaint. Aggrieved by this order Sathappa 
Chettiar preferred an appeal to the Supreme Courtof India against the order calling 
upon him to pay the additional Court-fees on Rs. 15 lakhs. The decision of the 
Supreme Court ia the matter is reported in Sathappa Chettiar v, Ramanathan Chettiar? 
Their Lordships held that the ‘decision of Satyanarayana Rao and Rajagopalan, JJ.*, 
holding that the proper provision of the Court-fees Act applicable was section 7 (iv) 
(6) became final under section 5 of the Act, and that it was no longer open to bring 
about a variance of that order by any subsequent decision of another Bench. Their 
Lordships also took the view that the value, of Rs. 15 lakhs, adopted by the plaintiff 
in ae aint was one for purposes of jurisdiction, and that the plaintiff could not:be 

pelled to adopt that as the value for purposes of Court-fee. On the footing 
that i section 7 (iv) (b) of the Court-fees Act was applicable, Their Lordships held, 
that the logical result would be to enable the plaintiff to put in his own valuation 
even if it were to be made by way of a formal amendment of the plaint. Their 
Lordships observed thus at page 1035: 

“Tn our opinion therefore the learned Judges of the Madras High Court were in error in holding 
that the valuation for jurisdiction showed in the plaint should be taken oF be the valuation for the 
. payment of Court-fees on the ond plant as well as memorandum of appeal In view of their prior 

decision that the present case fell under section 7 (iv) (6) they should have ‘allowed the ap; t to 


amend his valuation for the payment of Court-fees not only on the memorandum of ap but also 
on the plaint. 


We must accordingly set aside the order under appeal and direct that the plaintiff should be 
allowed to state the amount of of Rs. 50,000 at which eve values the relief sought by for the ose 
of section 7 (iv) (b) of the Act. Shri Krishnaswamy Ayyangar has orally requested us to give hini 
liberty to make the appropriate amendment in his plaint and we have granted his request.” 


In pursuance of the decision of the Su Sipe Court the plaintiff amended 
paragraph. 33 of the plaint by inserting the value of Rs. 50,000 for purposes of Gourt- 
ce and jurisdiction under section 7 (iv) (b) of the Act on 4th January, 1958. . 


Rate Chettiar, In re, (1954) 2 M.LJ. g. (1958) S.C.J. 407 3 ee 1 M.LJ. (S. CG) 
Erud v. Ranganathan Chettiar Sai Gh oe. sas : a? oe 
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-- While the above proceedings in respect of the proper Court-fee payable ‘were 
pending, the taxing officer who taxed costs due by the plaintiff to the defendant {the 
suit having been dismissed by Ramswami Gounder, J., with costs) fixed. theadvocate’s 
fee payable by the plaintiff to the defendant in a sum of Rs. 11,350 which would be 
the counsel’s fee allowable if the value of the claim is taken as Rs. 15 lakhs, and 
issued an allocator, dated 25th February, 1954. At the time when this.was allowed 
by the taxing officer no objection was taken, as indeed-no objection could be taken, 
as the parties proceeded. on the footing that the value of'the claim was only. Rs. 15 
e 


stu 


i ‘Fhe plaintiff filed Application No. 196 of 1958 on the Original Side of this Court 
while the appeal against the judgment and decree in C.S. No. 311 of 1951 was still 
pending praying for reliefs by way of amendments in the decree in C.S. No. 311 of 
1951 by substituting the sum of Rs. 2,193-5-4 for the sum of Rs. 11,350 allowed as 
‘advocate’s fees and for a direction against the defendant to refund to the plaintiff 
the excess amount recovered by him in respect of the advocate’s fee under the decree, 
namely; the sum of Rs. 9,156-10-8. . - 


. "This application was resisted by the defendant who took the objection amongst 
‘others that the application was not maintainable in law. The application was 
heard by Ganapatia Pillai, J., who dismissed it holding that no order for restitution 
could be made as the matter was not covered by the provisions of section 144.0f the 
‘Code of Civil Procedure. et 


. The plaintiff in C.S. No. 311-o0f 1951 who was also the applicant in Application 
No. 196 of 1958 is the appellant before us. He challenges the decision of Ganapatia 
‘Pillai, J., and contends that the application filed by him is maintainable, that the 
amendment prayed for should be allowed and that there is no impediment to direct 
refund of the excess amount received by the defendant by way of restitution either 
under section 144 of the Civil Procedure Code or under the general inherent powers 
gf the Court. , 


‘s Before the appellant can succeed in this appeal, he must establish (i) that the 
application filed by him before the learned Judge is maintainable in law either under 
the Original Side Rules or under the provisions of the Civil Procedure Code and 
(ii) that there are valid grounds for directing amendment of the decree as prayed 
for by him and (iii) that in consequence of any order for amendment being passed 
thé Court has jurisdiction to direct refund of the excess amount paid either under 
‘the specific provisions of section 144 of the Code of Civil Procedure or under ‘the 
inherent powers of the Court under section 151 of the Code of Civil Procedure. - 


qi _ The affidavit in support of the application before.the learned Judge is not very 
clear or specific as regards the grounds on which the amendment is sought. What 
„iş stated is that the basis on which Rs. 11,350,by way of advocate’s fee was awarded 
iamely, the plaint valuation of Rs. 15 lakhs having been taken away by an amend- 
ment of the pein substituting Rs. 50,000 for Rs. 15 lakhs in pursuance of the direc- 
tons of the Supreme Court, the decree for costs should be amended substituting 
as advocate’s fee Rs. 2,193-5-4 which alone will be the proper fee on the valuation 
of'Rs. 50,000 now -found in the plaint. Order 17, rule 15 of the Original Side 
Rules ‘governs the matter and the rule‘is as follows :— -> a iy 

.. “After a decree or order has been sealed, any application to rectify an inaccuracy, or clerical, 
or arithmetical error, shall save as provided in Order 13, rule 7 (c) of these rules, be made to the Judge 
who passed the decree or order, or in the event of his absence on leave, or retirement, to any other 
Judge, and he may (in his discretion), after notice to the parties, when the Judge deems it necessary, 
amend the same so as to bring it into conformity with the judgment, or rectifying such inaccuracy or 
‘error. Save as aforesaid no alteration or variation shall be made without a:review of judgment and 
hearing under the provisions of section 114 and Order 47 of the Code of Civil Procedure.” - 


. The grounds on which reliefs can be sought under the said provision are ‘‘in- 
accuracy”, “clerical or arithmetical error”, and ‘“‘the decree not being in conformity 
with the judgment.” It is not contented on.behalf of the applicant (plaintjff) 
that'there is any clerical or ‘arithmetical error or that the decree as drafted is not in 
conforn#ty with the judgment in the case. ‘The orly ground that is left is the ground 
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‘of inaccuracy’. It must, be mentioned again that the applicant himself has not 
‘statedein the affidavit in support of the application that what is sought to be rectified 
"by way of the amendment is any inaccuracy. The corresponding provision under 
the Civil Procedure Code is that embodied in section 152. That runs as follows : 
“ Clerical or arithmetical mistakes in judgments, decrees or orders or errors arising therein from 
any accidental slip or omission may at any time be corrected by the Court either of its own motion 
or on the application of any of the parties.” , 
The English rule, namely, Order 28, rule 11 of the Rules of the Supreme Court 
is thus set owt in The Annual Practice, 1960: 
“ Clerical mistakes in judgment or orders or errors arising therein from any accidental slip or 
“omision, may at any time be corrected by the Court or a Judge on motion or summons without an 
app 
‘Neither section 152 of the Civil Procedure Code nor the English rule, familiarly 
‘known as the “ Slip Rule”, contains the word ‘inaccuracy’ found in the Original 
Side Rules. The question for consideration is whether the decree for costs including 
she advocate’s fee of Rs. 1 1,350 based upon a valuation of Rs. 15 lakhs can be said 
‘to be inaccurate by reason of an amendment of the plaint substituting Rs. 50,000 
for Rs. 15 lakhs introduced long after costs were taxed on the footing of the 
valuation of Rs. 15 lakhs. At the time when the costs were taxed by the Taxing 
Officer everything was in order and the taxation was in accordance with the rules 
for taxation and indeed no exception was taken to it by the plaintiff himself. It is 
‘only by reason of the subsequent amendment of the plaint that it became possible 
for the plaintiff to urge the ground that the award of the advacate’s fee in the sum 
“of Rs. 11,350 is erroneous. Does Order 17, rule 15, enable a party to ask for recti- 
fication of what may be described as a supervening inaccuracy is the point to be con- 
‘sidered. Can subsequent proceedings be invoked to challenge a correct order by 
a cdllateral attack by way ofan amendment without resorting to any proceeding 
.by way of an appeal or a review of the original order? 


The word ‘inaccuracy’ occurring in Order 17, rule 15, standing by itself is, 
mundoubtedly wide. That word'is intended to cover cases not governed by the other 
words, namely, clerical or arithmetical error occurring therein. It is clear that 
‘clerical or arithmetical error means something whch is manifest on the face 
of the record. If supervening inaccuracy can come within the ambit of the provision 
such inaccuracy cannot be evident or apparent on the face of the record. If 
the word ‘ inaccuracy’ is to be understood in the context as being cognate to or of 
the same genus as clerical or arithmetical error, then it must also be one that mani- 
fests itself on the face of the record and cannot be one of a kind which has to be spelt 
out as a result of other proceedings. In order to decide this aae as to the scope 
of the applicability of the word ‘inaccuracy’ occurring in the rules, one has to™ 
resort to rules of Interpretation of Statutes. 

General terms occurring in a Statute may be restricted by specific words with 
“which they are associated, with the result that the general language, will be limited 
hy the specific language which indicates the statute’s object and purpose. Crawford 
on Statutory Construction sets out the rule at page 325 under the caption “‘ Noscitur a 
Soclis”? thus : 

* In order to ascertain the meaning of any word or phrase that is ambiguous or susceptible to 
more than one meaning the Court may properly resort to the other words with which the ambiguous 
word is associated in the statute. ‘Accordingly if several words are connected by a copulative conjunc- 
tion, a presumption arises that they are of the same class, unless, of course, a contrary intention is 
indicated.” i ; 

Maxwell on Interpretation of Statutes sets out the rule thus at page 332 : 

~ “When two or more words which are susceptible of analogous meaning are coupled togethe,, 
noscitur a soclis. They are understood. to be used in their cognate sense. They take, as it were, thei 
colour from each other, that is, the more general is restricted to a sense analogous to the less general.” 
‘In Arthur_Rankin_ Blackwood v. Her Majesty the Queen', the Judicial Committee 


observed thus at page 94: | ., 





“1.7 LAR. (1882) 8 A.C. 82 (94). Tray 
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“ Their Lordships conceive that one of the safest guides to the construction of sweeping general 
words, which it is difficult to apply in their full literal sense, is to examine other words of like import 
in the same instrument, and to see what limitations must be imposed on them. If it is found that a 
number of such expressions have to be subjected to limitations or qualifications, and that such limi- 
tations or qualifications are of the same nature, that formsa strong argument for subjecting the expres- 
sion in dispute to a like limitation or qualification.” ~- 

In Cox v. Hakes1,; Lord Herschell observed thus : 

“ It cannot, I think, be denied that, for the purpose of construing any enactment, it is right to 
look not only at the provision immediately under construction, but at any others found in connection 
with it, which may w light upon it, and afford an indication that general words employed in it 
were not intended to be applied without some limitation.” 

- We are of opinion.that the above rule of construction can properly be applied to- 
find out the scope and meaning of the expression, ‘ inaccuracy ’ occurring in Order 
17, rule 15 of the Original Side Rules. If there is no inaccuracy manifest on the 
face of the record just like a clerical or arithmetical error the Court has no. 
jurisdiction to act under the said rule and direct amendments.. 


In the present case the advocate’s fee of Rs. 11,350 was taxed as part of the costs. 
‘awarded in favour of the successful defendant on-the valuation of Rs 15 lakhs. The 
defendant must have naturally paid his counsel at least the sum of Rs. 11,350 in the 
faith and belief that he would be entitled to recover it as part of his costs from his 
adversary. His belief was ‘justified and he was awarded the costs and he was also. 
able to collect it from the plaintiff. Any amendment of the decree for costs by sub- 
stitution of Rs. 2,193-5-4 for Rs. 11,350° will, now enable the plaintiff to get back 
asum of Rs. 9,156-10-8 from'the defendant who will certainly be hard hit by any 
such order for refund. It is now settled rule that the discretion which the Court has 
to direct an amendment should not be exercised when the result of such amendment. 
“would affect the-rights of third parties or which would be inequitable and unfair 
to one of the parties. : 
* “Where an error of that kind has been committed it is always within the competency of the- 
Court, if nothing has intervened which would render it inexpedient or inequitable to do so, to correct 


the record in order to bring it into harmony with the order which the Judge obviously meant to pro- 
nounce.” (Per Lord Watson in Hatten v. Marris?; Stsward v. Rhodes*; King v. Cork“) Annual 


Practice, 1960, Edn., page 633. 
We are of opinion that the application filed by the plaintiff before the learned 
Judge on the Original Side of this Court is not maintainable as there are no grounds 
to sustain it and that even if the application can be held to be maintainable the cir- 
cumstances are such that the discretion should be exercised not in favour of the 
amendment but in refusing it. 
. It was argued before us by Mr. V. Tyagaraja Iyer, learned counsel appearing 
œ for the respondent that there is no inaccuracy in the record, calling for an amend- 
ment and that even on the basis of the amended valuation found in the plaint, it 
will be open to the Taxing Officer to fix the advocate’s fee in the sum of Rs. 11,350. 
The learned counsel relied upon the decisions of the Bombay High Court reported 
in Bald Meharsai v. Maganchand®, and Kasanji Kuverji v. Surat Municipality®. V. G. 
Gopalarathnam, learned counsel appearing for the appellant, submitted that these 
decisions cannot apply to the facts of the present ‘case, which are governed by the 
provisions of the Fees Rules which make it clear that the valuation adopted in the 
plaint alone can be the basis for the Taxing Officer in awarding the advocate’s fee to 
be included in the cost. In view of our decision holding that the application itself is 
not maintainable, it is unnecessary for us to express any opinion on this matter. It is 
also unnecessary for us to express any opinion on the question of refund by way of . 
restitution in the event of the amendment being granted. 


The appeal fails, on-the short ground that the application itself is not maintain- 
able on the admitted facts of the case and is therefore dismissed with costs. 





“RM. — Appeal dismissed. 
I1. L.R. (1890) 15 A.C. 506 at 529. 4 QC. (1981) 2 In. R 206. A ae 
seein pea A.G. 560. Fi 1905) LLR. 29 Bom. 229. 7007 7 ~~ 
g. L.Re(1goo) 1 Ch. 394. LR. 1928 Bom. 247 
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"+ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


— PRESENT :—MR. Justice RAMAGHANDRA IYER. 
Ramaswamy Raja and another l .. Petitioners* 
v. i ; 
Ellappa Gountler i .. Respondent. 


__, Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3 (3) (a)—Reovenus Divisional Officer 
déting under—If could grant an injunction pending proceedings inttiated under the ‘Act—Civil Procedure Code (V of 
1908), Order 39—Applicability. : f : 

An injunction, which is a preventive remedy, is granted by Courts under the specific provisions 
of the Civil Procedure Code. There is no inherent power in any Tribunal to grant an injunction 
unless the jurisdiction to grant it is expressly conferred by statute and such a power cannot be assumed. 
by implication. ae 8 : -- i 

Having d to the scheme of the Madras Cultivating Tenants’ Protection Act, 1955 and the 
Rules framed thereunder, the Code of Civil Procedure does not wholly apply to the Revenue Courts. 
acting under the Act. The Revenue Courts have jurisdiction to decide certain specific matters in 
respect of limited classes of cases. Though certain provisions of the Civil Procedure Code are made 
applicable to the proceedings before a Revenue Court under the Act, there is no provision in the Act 
enabling the Revenue Courts to grant injunctions. The provisions of Order 39 of the Civil Pro- 
cedure Code could not apply to cases under the Madras Cultivating Tenants’ Proteetion Act. Hence 
a Revenue Divisional Officer would have no jurisdiction to grant an injunction restraining a landlord 
from entering his property. The tenant has always got his remedy ın such cases to approach the civil 
Courts for relief by way of injunction. 


- Petition under section.6-B of Act XXV of 1955 and section 115, Civil Procedure 
Code, praying the High Court to revise the Order of the Court of the Sub-Collector of 
Chingleput, dated 18th May, 1960 and made in C.T.A. No. 4 of 1960. 


R. Sundaravaradan, for Petitioners. , ; 
_S. Varadarajulu Naidu and V. Srinivasan, for Respondent. 
‘The Court delivered the following i : 
` Jupcment.— This revision petition raises the question whether a Revenue Divi- 
sional Officer exercising the powers granted to him under Madras Act XXV of 1955 


would be entitled to grant an order of injunction pending proceedings initiated under 
section 3 (3) (a) of that Act. 


The respondent claiming to be a cultivating tenant deposited the rent under 
section 3 (3) (a) of the Act and while proceedings under clause (6) of that sub-section 
were-pending applied to the Revenue Divisional Officer for an injunction to restrain 
the landlord and certain others.claiming to be purchasers from him from interfering 
. With his possession. The Officer granted the injunction prayed for and the jurisdic- 
tion of the Officer to do so is challenged in the Civil Revision Petition, l > 


An injunction is a remedy which is preventive in its nature, that is a remedy be- 
fore any injury is sustained, i.e., when there is onlya threat of an injury. Itis now 
accepted by the decisions of this Court that except in cases where this Court issues an 
injunction by virtue of its inherent powers as a Court of Record, the subordinate 
Courts would have no power to issue orders of injunction beyond what is expressly 
conferred on them by the Code of Civil Procedure. Section 94 of the Civil Precedure 
Code states that in order to prevent the ends of justice from being defeated the Court 
may, if it is so prescribed, grant a temporary injunction, and in case of disobedience, 
commit the person guilty thereof to the civil prison and order that his property be 
attached and sold. The expression ““if it is so prescribed ” obviously refers to Order 
39, rules 1 and 2 ofthe Code. Therefore, it will follow that Courts to which the Code 
of Civil Procedure applies would have powers to grant a temporary injunction in ac- 
cordance with Order 39, rules 1 and 2, and there would be no scope for implying any 
inherent power in any one of such Courts, An injunction is a specific relief and the 
jurisdiction to grant it should be conferred by statute: Now the question in the’ 
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present case is whether the Revenue Court acting under Act XXV of 1955 will have 
power to grant an injunction. The Code of Civil Procedure does not wholly apply to 
that Court. It has therefore to be seen whether, on the terms of the provisions con- ' 
tained in Act XXV of 1955, such a power exists in that Court. It is needless to point 
out that a power to grant an injunction cannot be assumed to exist by any implication 
oflaw. The reason is that ordinarily it is the civil Court that will hae the jurisdic- 
tion to grant an injunction. When a statutory tribunal ousts the jurisdiction of the 
civil Court in regard to certain matters, it has got to be seen whether the powers of the 
civil Court in regard to injunction, etc., have been abrogated and those powers have 
been expressly conferred on the special tribunal. It is therefore necessary to examine 
the provisions of Madras Act XXV of 1955 to ascertain whether there is such a power. 


Section 3 (1) of the Act declares that a cultivating tenant shall not be evicted 
from his holding or any part thereof except at the instance of the landlord and except 
in accordance with the provisions of the Act. Sub-section (2) provides the cases 
which would be exempted from operation of the prohibition contained in section 3 
(1). Sub-section (3) (a) enables the cultivating tenant to deposit the rent payable 
in the Revenue Court and clause (b) of that sub-section provides for the determina- 
tion as to the sufficiency or otherwise of the rent deposited. Sub-section (4) provides 
for the eviction of tenants. Section 4 declares the right of a tenant who had been 
dispossessed. for being restored back to possession. It is unnecessary to refer to sec- 
tions 4-A and 5. Section 6 bars the jurisdiction of the civil Court in regard to matters 
which the Revenue Divisional Officer is empowered under the Act to determine. 
Section, 6-A directs that certain suits for possession or injunction instituted by the 
landlord against a cultivating tenant.in the ordinary Courts should be transferred for 
disposal to the Revenue Divisional Officer. Section 7 confers a' power on the State 
Government to frame rules for carrying out the’ purposes of the Act. It is clear from 
the provisions of section-6 that the civil Court will have power to grant an injunction 
in regard to matters between the landlord and the cultivating tenant except in cases 
where the Revenue Divisional Officer is exclusively empowered by the Act. The Act 
itself does not provide for the adjudication of disputes between the landlord and the 
cultivating tenant in all matters. In other words, it is not a code in regard to dis- 
putes between a landlord and a cultivating tenant. It provides only for a limited 
class of cases, namely, deposit of rent by a tenant, eviction by the landlord of the culti- 
vating tenant and restoration of possession to the tenant in case the landlord unlawful- 
ly dispossesses him. There is no provision in the enactment enabling thé tenant to be 
protected in his possession either by expressly granting a power in the Revenue Court 
to grant an injunction or to punish an erring landlord when’ he dispossesses a tenant, 
‘The only protection granted to the tenant who has been dispossessed is under sec» 

e tion 4 of the Act. ' 


Rules have been framed under section 7 of the Act. Rule 8 (ii) as originally 
framed applied the provisions of the Code of Civil Procedure with regard to (a) the 
issue and service of summons, (b) the examination of parties and witnesses and (e) 
to production of documents. In Appar Goundan v, Perichi Gounder! a question arose 
whether a Revenue Divisional Officer would have jurisdiction under the Act to set 
aside ex parte orders. That question was answered in the negative by Basheer Ahmed 
Sayeed, J. The learned Judge held that a Revenue Divisional Officer acting under 
Act XXV of 1955 was not a Court having any inherent jurisdiction and that the 
rules of the Civil Procedure Code would not in general apply to the proceedings be» 
fore him in extenso aad that as such he would have nio power to set aside an ex parte 
order passed by him or to stay the execution of the order on the ground that the ex 
parte order was made without jurisdiction. After this decision was rendered the rule- 
making authority introduced sub-rules (d) to (#) to rule 8 (ii). They were: (d) the 
amendment of pleadings ; (¢) the addition of parties ; (f) the passing of ex parte orders 

‘and setting them aside for good cause ; (g) the ordering of dismissal for default of 
appearance and setting aside such orders for gaod cause ; (A) local inspection ; and 





. 
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(i) the passing of orders. It will be seen that even if a power to grant an injunction. 
could be granted by the rules, there is no provision in rule 8 (ii) even as amended to 
enable the Revenue Court to grant an injunction. It is very doubtful whether the 
jurisdiction to grant a specific relief by way of an injunction could at all be the 
subject-matter of the Rules framed under section 7. But whatever that may be it is 
sufficient for the present purpose to state that there is no express power either in the 
Act or in the Rules enabling the Revenue Court to grant an injunction restraining the 
landlord from interfering, with the possession of the tenant. . 


Mr. S. Vatadarajulu Naidu, learned advocate for the respondent, in the course 
of his able arguments dealt at length with the object and purposes of the Act and 
contended that as the intention of the Legislature in enacting the legislation was the 
avowed purpose of protecting the cultivating tenant from eviction, it was necessary 
as an incident of the exercise of the powers conferred on the Revenue Courts thet 
they themselves should have a power pending disposal of the petition to restrain a 
landlord who wants to take by force possession from a tenant whoserights were declar- 
ed by the statute. Learned counsel pointed out that section 3 protects the rights of a 
cultivating tenant by declaring that he should be allowed to continue in possession. 
and if he were dispossessed section 4 in certain circumstances also enabled him to 
obtain restoration of possession. It was therefore contended that the Court should 
have a power to prevent unlawful dispossession. That, according to the learned. 
counsel, is an incidental power which-should be implied from the other provisions 
ofthe Act. As I stated earlier, the question is not whether the power is necessary for 
the purpose of effectively adjudicating a dispute between a landlord and tenant or 
even whether such a power can be, implied in the circumstances of the case, but whe- 
ther it was expressly given by the statute. It is needless to point out that there being 
no such provision, it cannot be a matter for implication. The tenant has always got. 
his remedy in such cases to approach the civil Court for relief by way of iajunction. 


Learned counsel next contended that rule 8 (ii), sub-clause (i) would enable 
the Officer to grant the order of injunction. Rule 8 (ii) enumerates certain classes of, 
cases in which the provisions of the Code of Civil Procedure would apply (vide clauses 
(a) to (h)). Clause (i) is the residuary clause which says “ the passing of orders. ” 

the context “ the passing of orders ” meftioned in clause (i) could only be correlat- 
ed to the subject-matter dealt with from clauses (a) to (A) and it cannot imply that the 
Court will have all the other powers mentioned in the Code of Civil Procedure in re- 
gard to a civil Court. To construe in the way in which it is contended would only 
mean that the enumeration in rule 8 (ii) is unnecessary which will be the case if all 
the provisions of the Code of Civil Procedure were to apply.. I am of opinion that the e 
powers of the Civil Court in regard to granting of injunction not having been taken. 
away and conferred on the Revenue Court in regard to the cases arising under the 
Act XXV of 1955, the Revenue Court would have no jurisdiction to pass any order 
granting injunction. go 


This conclusion can be reached by another line of reasoning as well. In Appat* 
Goundan v. Perichi Gounder +, Basheer Ahmed Sayeed, J., held that the provisions of the 
Code of Civil Procedure would not generally apply to the proceedings before the 
Revenue Divisional Officer under Act XXV of 1955 except in so far as they have been. 
specifically incorporated into that Act. After the decision was rendered the rule- 
making authority added clauses (d) to (/) alone. That shows that the rule-making. 
authority accepted the decision of the learned Judge and providedonly for a few of the 
cases peouided in the Code of Civil Procedure. That would imply that in regard to 
the other matters not provided for in rule 8 (ii), the authority accepted the decision of 
this Court, namely, that the other provisions of the Code of Civil Procedure would not 
apply. It would follow that the provisions of Order 39 would not apply to a case” 
under the Cultivating Tenants’ Protection Act. r : 


2 
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The, result is that the Revenue Divisional Officer would. have no jurisdiction 
to. grant an injunction restraining the landlord from entering the property. ais 
Civil Revision; ‘Petition i is alowed, There will.be no order as to costs.’ i3 


R. M. : ma —— Tg Sa Petition allowed. 


s 


IN THE HIGH GOURT OF JUDIGATURE AT: MADRAS. 
PRESENT “Mr, Jusrice RAJAGOPALAN AND` MR. Justice ANNASA, 


SNN Annamalai Chettiar, Karaikudi, 7 cA ag _Applicant* 
g ‘ Ue a ionan x oi 
"The Commissioner of Toomet, Madras Hine oe ae epide: 


Income tax Act (XI ft ae section 4 EAS (b) (iii)—Applicability—Remittance of foreign profits— 
"Receipt of monsy in ths taxable 'territory—What amounts’ to—Assessee purchasing motor car and rado outside 
India out o of foreign Gauni bringing over of the motor car or t raai to gia re remittance of 

foreign profits a Fy a + . as 


Fo constitute a ee of money in the ‘sine territories under seċtion 4 (1) (b) ci of the Income- 
‘tax Act, it should be remitted ın specie or in any form knowzi to the commercial world for theu wans- 
mission of money.from one country to another. $ , 


' Where' thè assessée purchased a motor car in Singapore and a sus which was fitted info the 
arad subsequently brought the car with the radio to ‘India. the cost of the ,car and the radio 
purchased, out of the foreign profits cannot represent money or money’s worth’ brought over and 
Therefore the cost of the car and the radio pireoawd out of foreign profits brought into the taxable 
territory would not constitute remittance of foreign profits ‘within the meaning of section 4 (i) (6) 
(iti) of the Income-tax Act. 


Gresham Life Assurance Society, Ltd. v. Bishop, LR. ce A.C. 287 and Còmmissione of Income-ths 
v. Ahmedabad Advance Mills, Lid., LR 67 cai 115,: I.L.R. (1940) Bom. ‘932: (1940) 8 I.T.R. 95 
_ (P.C), applied. 
“e ‘That the assessee had the benefit of what he had purchased abroad and brought i into India is not 
a test at all ın deciding whether there was a remittance. Nor would the fact that the assessee debited 
ie a account with the cost of the car and the radio affect the Pai . 


Case referred, to the High Court by the Ingome-tax’ A. ppèllate Tribunal, ' tinder 
section 66 (1) of the Indian Incòme-tax Act, 1922 (Act XI oi i922), in R.A. No. 725 
of 1955-56 (1.T.A. No. 65 of 1955-56 in assessment ae 1952- -53) on its file for decisión 
on the following question, of law, giz.: ao 


ti 
i » 


“ Whether the cost of .the cdr: and radio purchased out of fordi cae: and rani into the 
taxable territories can constitute ‘emittance foreign Profits within the meaning of section 4 (1) 


(8) Ga i 
‘' K. -Ramamani for M.. Subbarae: Ayar,» rA Stturaman; “8: “Padmariabhan and 
s. V. Subramaniam, for Appicant- pdy Uy AA 


: C fe S. Rama Rao. Sahib, Special’ Counsel for. iomete on. behalf of bie Respon 
dent. a. ; 


The Judgment of the Court was delivered by 


. Rajagopalan, J. —On 24th September, 1951, the assessee ‘purchased a motor car 
in ‘Singapore, and on’ 1st’ October, 1951, he purchased a radio which was-fitted i into 
the car, . The total “cost computed in terms. of Indian curency came to Rs 11,691; 
Subsequently, i in November, 1951;, the asseSsee ‘brought ‘the ‘car with the radio to 
India," “In the’ ‘assesimenit, year. 1952-53 the Department held that the, a had 
brought this sim of Rs. r'f,6g1 as a rernittance into the taxable territory. To 


‘ait 


+6 the Assistant Commissioner failed. ` The further appeal to the nal also 
the Tribunal rejecting . the asgeSsee ’s claim ‘with the observation ; 


ie a.et the cost of'car and radio purchased’ outbf foreign profity and broughtinte Is India i cea repie 
“exents money-or money’s worth brought over.’ apa Be oe i 


ate ae ae a ee 


fate ant ay a - aa 





`s Gase Referred No. 28 of 1956. sored August, r a 
se Bo teh Bea (Gath Savana, ibe Sale) 
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The question referred to this Court under section 66 (1) of the Income-tax Act 
‘was, * i 

“ whether the cost of the car and radio purchased out of foreign profits and brought into the 
wo territory can constitute remittance of foreign profits within the meaning of section 4 (1) (b) 
(in). 

The assessee was resident, and ordinarily resident in the taxable territory for 
the assessment year in question. -It was agreed to by both the parties that how this 
amount of Rs. 11,691 was treated, that is, whether it was treated as a remittance or 
not, did not, affect the tax liability of the assessee in the year of assessment. None 
«the less the question having been raised as a question of law, it has to be answered. 


Both before the Income-tax’ Officer arid before the Assistant Commissioner the 
-assessee relied on the principle laid down by the Privy Council in Commissioner of 
Income-tax v. Ahmedabad Advance Mills, Ltd.. But they purported to distinguish the’ 
-claim of the assessee on the'facts. The Tribunal itself made no reference to Gommis- 
stoner of Income-tax v. Ahmedabad Advance Mills, Lid.}. 


What their Lordships of the Privy Council approved of was the principle laid 
«down earlier in Gresham Life Assurance Society, Lid. v. Bishop*, that to constitute a, 
receipt of money it should be remitted in specie or in any form known to the com- 
mercial world for the transmission of money from one country or place to another. 
In that case, what the assessee did was to purchase machinery from out of the profits 
that had accrued abroad and send the’ machinery for use by the assessee in India. 

Their Lordships of the Privy Council pointed out that ` 

sit cannot be suggested in the present case that the mill stores and machinery were purchased 

Jin England and sipped Out to India as a method of bri over the sterling interest that had been 
“received in this country. No one in his senses wo think of employmg such a method of 

transmitting money.” 

Their Lordships considered the hypothetical case of a man purchasing. a car and 

clothes in England for £500 and using them there and taking them over to India 

subseqently after a laspe of say two years. Their Lordships proceeded : 

** If upon his return to India the question were put to him, ‘ How much have you left of the £500?” 
his answer would be ‘ none’, and the answer would be a true one whether addressed to a casual en- 
quirer or to the Income-tax Officer. What he has taken back to India are some much worn clothes 

„and a car much depreciated in value. But these things can in no sense be described as income ; and it 
is only income that can be taxed under the Indian Income-tax Act.” 


We do not think that there could be any difference to the application of the principle 
laid down by the Privy Council, if the articles purchased abroad had been used only 
‘for two months instead of two years. ' 


If the principle laid down in Ahmedabad Advance Mills case1, is applied to the facts 
of this case, it would be found that what the assessee did was to spend a.part of the 
profits that had accrued to him and had been received by him abroad fo the pur- 
chase of a car which he brought over to India, obviously for his use. It was not sugges~ 
ted that he brought the car with the idea of selling it, and that it was a device resorted 
to by him for bringing in money or money’s worth. That the assessee had the benefit 

-of the car in India in no way affects the question at issue. What was it that he 
brought to India, was it money or money’s worth ? Money’s worth has to be given 
the meaning which was accorded to it by Lord Brampton in Gresham Life Assurance 
Society, Lid. v. Bishop, was it a case of transmission of money in any form known to the 
‚commercial world ? As their Lordships of the Privy Council pointed out, mill machi- 
nery was certainly not a normal means of transmission of money or money’s worth, 
No more is the purchase of a car abroad which is brought into this country for per- 
sonal use. The Departmental Oficers took the view, that if any person purchases 
abroad personal effects and brings them over to India, it would be a case of bringing 
in money’s worth and would constitute a remittance. That is a fallacious line of 
reasoning. As we said, that the assessee had the benefit of what he had purchased 
abroad, and brought into India is not a test at all in deciding whétheér there wasta 
L ILR. (1 Bom. 332: L.R. 67 LA. a. LR. . 287. 
ng: 8 LTR HC). = 7 (1992) See 
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rémittance. The claim-of the assessee, in our opinion, falls squarely withip the- 
scope of the rule Jaid down in Ahmedabad Advance Mills case.+ 


Learned counsel’ for the Department pointed out that the statement of the case 
recorded that on 7th November, 1951, the assessee made an entry in his books, show- 
ing the value of the car and the radio, 718,.50 dollars, as having been transferred to- 
the “‘ Ooranuppu account ” of the assessee, that is, the headquarters account. Learn- 
ed counsel urged that the assessee himself treated it as money remitted to his credit 
in the headquarters account. That may not be a correct way of interpreting that en- 
try. There was no question of the liability of the assessee being reduced in any way 
by the adjustment entry as between the foreign books and the headquarters books. 
He could not be a debtor to himself. Further, how a particular transaction is recorded. 
in the books of the assessee is not conclusive of the nature of the transaction. What. 
had to be established in this case was that there was a remittance of money or money’s 
worth. What was brought into India was a car. We havé rejected the contention. 
that that represented moriey’s worth The fact that the assessee debited his head- 
quarters account with the cost of the car really does not affect the position in answering 
the question, whether there was a remittance, or rather, whether money’s worth was- 
brought into India. That question has still to be answered by the application of the 
principle laid down in Ahmedabad Adavance Mills case.+ 


We have no hesitation in holding that there was no remittance. It was not 
money or money’s worth that the assessee brought into the taxable territory when he, 
brought the car which he had purchased abroad for his use in the taxable territory. 


The question is answered in the negative and in favour of the assessee. The - 
assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 


P.R.N. ———— Reference answered in favour of assessee.. 
- IN THE HIGH COURT- OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAJAGOPALAN AND MR. JUSTICE SRINIVASAN. 


The Commissioner of Income-tax, Madras .. Applicant® 
D. : 
R. Ramnarayan Chellaram, Bangalore .. Respondent. 
Income-tax Act (XI of 1 1922), sections 15-A and 17 (1)—Construction—Non-resident assessee—~Average - 
rate of tax — Calculation o incoms reliaf—If redacib from total world income. : 


It is clear from section 15-A of the Income-tax Act that the earned income relief does not enter 
into the computation of the total world income. Under section 17 (1) neither the computation of the 
ptal world income nor the computation of the assessee comes into play. There is no scope for reducing 
the total world income by the earned income relief for the purpose of ascertaining the world income - 
and hence the earned income relief is not reducible from the total world income of the non-resident 
assessee for the purpose of calculating the average rate of tax. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Iacome-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 539 
and 540 of 1955-56 on its file for decision on the following questions of law, viz.: 

“ Whether on a proper construction of section a7 (1) and section 15-A and other relevant pro- 
visions of the Income-tax Act, the eained income relief is reducible from the total world income of ` 
the non-resident assessee for the purpose of calculating the average rate of tax?” 


C. S. Rama Rao Sahib, Special Counsel, for Applicant. 
V. Balasubramaniam, for Respondent. 
The Judgment of the Court was delivered by 


Rajagopalan, J.—The facts are not in controversy. They lie within a brief com- 
pass, aad, as they: have been set out in the statement of the case, we do not propose - 
tò set them out over again.. 





1. LLR. (1940) Bom. 382: L.R. 67 LA. 15: 8 LTR. 95 @.C.). 
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The contention of learned counsel for the Department, that there is no provision 
for reducing the total world income by the earned income relief for the purpose 
of section 17 (1), is well founded, and must prevail. Section 15 (a) makes it clear 
that the total income has to be reduced by the earned incume only for the purpose 
of income-tax, and that the income so reduced is to be deemed to be the total income, 
On a reading of section 15 (a) it should be obvious that the earned income relief does 
not enter into the computation of the total world income. With reference to section 
17 (1), neither the ccmputation of the total world income nor the computation of 
the total incdme ôf the assessee comes into play. We take the computed ‘total world 
inccme and the computed total income, and the total world income has then to be 
taken into account only for the purpose of ascertaining the rate applicable to the 
total income in the case of a non-resident. From what we have said above, it should 
be clear that there is no scope for reducing the tetal world income by the earned 
income relief for the purpose of ascertaining the total world income. The total 
world income is to be taken into account only for the purpose of ascertaining the rate. 
Learned counsel for the assessee conttnded that the use of the expression ‘‘ had it 
been his total income ” in section 17 (1) shoulc be construed to reduce the total world 
income by the earned income relief, because the concept of the total world income is 
the reduced income, as section 15 (a) maae it clear. We are unable to accept that 
contention. Section 17 (1) by itself enacts no legal fiction. The concepts of the 
total world income and total income, as defined by the statute, are clear. They have 
to be considered for the purpose specified in section 17 (1), to ascertain the rate 
applicable to the total income, and the other standard is the total world income. 
The total world iecome is the total world iacome unreduced by any earned income 

erelief. The Tribunal, in our opinion, was in error. Learned couasel for the 
Department drew our attention to the provisions of section 17 (5). That only 
strengthens the conclusion ‘we have reached, independent of the provisions of 
section 17 (5). “ 


The question referred to this Court under section 66 (1) will be answered in the 
negative and in favour of the Department. . 


Obviously, it is a question of principle that was fought out by the Department. 
We find that the difference in tax would be a little less than Rs. 50. We do not 
think this is a case where any costs ought to be awarded, even though the Depart- 
ment has succeeded. 


P.R.N. —— Reference answered against assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
Alsidass Kaverlal .. Appellant* 
De 
J. Hiriya Gowder .. Respondent. 


Civil Procedure Code (V of 1908). Order 21, pare and (c)— Attachment of amounts payable by 
garnishee to Fudgment-debtor—Proktbitory order in respect of an ascertained amount— Effect—Uncorroborated 
Statement of the garnishes as to the state of acconuts—If can guide the Court. f 


> 


Where the appellant (decree-holder) applied to Court for the issue of an order of attachment of 
certain amounts due to the respondent (judgment-debtor) from the Garrison Engineer (garnishee) 
and the Court (having been informed by the garmshee that an amount of Rs. 7,237-75 is due to the 
judgment-debtor, and the balance if any remained unascertained on that date) confirmed the probi- 

itory order in respect of Rs. 7,237-75 only without any further enquiry and where the decree-holder 
filed a fresh application for a fresh attachment of deposit amounts aggregating toa larger sum of money 
than that mentioned in the order, which was due to the judgment-debtor on the date of attachment, 


Held : (1) That the Court would not at all be justified in accepting the uncorroborated statement 
of the ishee as to the state of account; on the contrary the Court must make an enquiry and comé& 
to its independent conclusion. 





* A.A.O. No. 216 of 1959. f ' j Wrage bar 1960. 
ae ee goth Jyais 1@82—Saka), 
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(ii) That where a debt is being attached, it is not necessary that exact amount,of the debt should 
be stated, provided there.is a debt actually due at the time of attachment. 


(iii) That the prohibitory order issued by the Court will operate to bar the payment to the 
judgment-debtor by the garnishee of all amounts payable as ‘upto the date of attachment whether 
Rs. 7,237-75 alone or aggregating to any higher figure. The order will not ores in respect of 
further earnings by the judgment-debtor beyond that date. 

Appeal against the order of the Court of the Subordinate ja Nilgiris, 
Ootacamund, dated 23rd January, 1959 and made in E.A. No. 274 of 1958 in 
E.P.R. No. 40 of 1958 in O.S. No. 80 of 1945. 


Mijs.. Pais, Lobo and Alwares, for Appellant. 
T. R. Srinivasa Ayyar, for Respondent. 
The Court delivered the following 


Jupoment.—This is an appeal by the petitioner decree-holder against the order 
of the learned Subordinate Judge, Ootacamund in an execution application under 
Order, 21, rule 46, Civil Procedure Code. The facts are simple, and are as follows : 


Originally the appellant (decree-holder) prayed to the Court below for the 
issue of a prohibitory order in respect of certain amounts payable by the Garrison 
Engineer, Wellington to the respondent (judgment-debtor), apparently relating to 
certain contracts for the Army executed by the judgment-debtor It is not in dis- 
pute before me that this application uuder Order 21, rule 46, Civil Procedure Code, 
was perfectly maintainable and in order, and that it related to the sums payable by 
the Garrison Engineer‘to the judgment-debtor up to the date of the application. 
As will be clear from a glance at Order 21, rule 46, Civil Procedure Code, that rule 
applies to attachment of certain kinds of property not in possession of the judgment-* 
‘debtor, including a debt not secured by a negotiable instrument (rule 46 (a)) and 
other movable property (rule 46 (c)) not in the possession of the judgment-debtor. 
The present application was clearly under rule 46 (c), as it related to cash payable to 
the judgment-debtor by the Garrison Engineer.. I further agree with the contention 
of the learned counsel for tbe appellant (Mr. Alwares) that the application would be 
equally tenable under rule 46 (a), as this is a case of a debt due by the Army Authori-~ 
ties to the judgment-debtor not secured by the Negotiable Instruments Act. On 
8th April, 1958, the Garrison Engineer wrote a letter to the Subordinate Judge, 
Ootacamund, in respect of his prohibitory order, informing the Court that an amount 
of Rs. 7,237-75 had been withheld in response to the order that the balance payable, : 
if any, was so far unascertained, and that the military authorities were therefore una- 
ble to state that any further specific balance was payable to the judgment-debtor. 

a There is another letter, dated 16th May, 1958, from the Garrison Engineer, in similar 
terms, but also intimating the Court that 


A . 


“ all amounts that hecome due to the contractor are being kept in deposit (in suspense account) 
and it has been ensured that no payment ıs made to Sri J. Hiriya Gowder (judgment-debtor).” i 


Now, what seems to have happened after this is that the Gourt, without taking 
evidence and withcut any further enquiry, merely confirmed the prohibitory order 
issued, in respect of the sum of Rs. 7,237-75 alone. The decree-holder (appellant) 
wis naturally aggrieved by this, as, in his view, nearly Rs. 20,000 was due to the 
judgment-debtor on the date of the attachment. He filed a fresh application under 
Order 21, rule 46, Civil Procedure Code, praying for a fresh attachment of bill 
amounts, deposit amounts, etc., totalling to nearly Rs. 20,000. This application was 
resisted by the judgment-debtor on several grounds, such as the ground that the 
decree was barred by limitation, and the ground that it was satisfied by private pay- 
ments between the parties. These grounds were negatived on the merits, But 
the Court below held, upon the point of maintainability, that no such petition could 
Jie for any amount exceeding the amount of Rs. 7,237-75 reported as the ascertained 


“amount by the Garrison Engineer. The Court'consequently. dismissed the applica- 
tion as not maintainable, 


- I find it difficult to follow the reasoning upon which the vars of the learned 
Sdhordingte Judge is based. Even taking it that the first prohibitory order was 
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enforced up to. the’extent of Rs. 7,237 odd alone, I find mothe in ‘the processual law 
to prévent a party situated like the present appellant from applying for a fresh prohi- 
bitory order with regard to any balance of monies still payable by the Army Authori- 
ties to the judgment-debtor. Again, itis not as if any enquiry or evidence had estab-, 
lished that,-gn.the date of the application by the decree-holder, no amount greater 
than Rs. 7,237 odd was payable to the judgment-debtor. That is merely an uncorro- 
borated statement by the Garrison Engineer, upon which there is no evidence what- 
ever. Needless to say, even the letter could not be accepted as evidence ard acted 
upon, until'4t had been properly proved, ‘As pointed out in Mulla’s Civil Procedure 
Code, 12th Edition, page 822 , even where a debt is being attached , ‘it is not neces- 
sary that-the exact ‘amount of the debt should be stated, provided there is a: «debt 
actually due at the time of the attachment. 


- This point is covered by authority. As learned counsel for the appellant points 
out, Order 45, rule 1 of. the Rules of the ‘Supreme Court in the United Kingdom has 
been framed upon: the lines almost identical with our own Order 2r, rule 46, Civil 
Procedure: Code. An authority precisely in point, and’ relating to ‘almost identical 
circumstari¢es, is O” Driscoll v. Manchester Insurance Committee1: What happened in 
that case was that a panel doctor had-done certain work under agreement with an 
Insurance Committee which had received funds in respectof the medical benefit from 
the National Insurance Commissioners. The debt owing to the doctor was actually 
unascertained, but'the Court nevertheless held that an attaching creditor could attach 
this liability under Order 45, rule 1 of the. Supreme ‘Court Rules,’ notwithstanding 
the fact that the share payable to the judement-debtor had not been ascertained at all. 
Again, it seémis to me clear‘ that the Court would not at all be justified in accepting 
the bare statement of the garnishee that no debtis due. Under those circumstances, 
on the contrary; the Court must clearly make an enquiry and come-to-its independent 
conclusion. ' For this proposition, reference might be made’ to Méideen Batcha’ v, 
„Sulaiman Sahib $; where Krishnaswami Nayudu, J., held that, under thé circumstances, 
the Court may even appoint a Receiver in execution and direct an enquiry , without 
acting ‘upon. the statement of the garnishee, 


Consequently, | I allow the appeal to the limited extent of holding ee the prohi- 
bitory order issued by the Court will operate to bar -the payment ta, the judgment, 
debtor by the Garrison Engineer of all amounts payable as up to.that date, whether 
Rs. 7,237 odd alone, or aggregating to any, higher figure. The order will obviously not 
‘operate in respect, of further earnings, if any, by the contractor, beyond that date. -If 
the decree-holder deéires,to restrain the garnishee in respect | ‘of payment out of such 
future moni¢s earned, -he will have to take separate. proéeedings. The learned Sub- 
ordinate Judge. was hence not justified in dismissing the application outright, and i 
holding that the prohibitory order issued was effective only up’ to‘ the extent of 
Rs. 7,237 odd and no‘more. The appeal is thus partly-allowed. ` 


The, parties will bear. their own costs. A 
| KALB. fe R oy Appeal partly allowed. 


Pho ae i . Me aa p fot, ` e aT ee i ry 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, ‘ 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice VEERAS. 
SWAMI. R ; 


Thulasi ; .. Appellant* 
L. ; . ; 
Ammayappa Pillai and others .- Respondents. 


Madras Agriculturists Relief Act (IV of 1938) and Amending. Act (XXIII of 1948), sectjon 16 (ii) and. 
(ii) —A plicability— Decree of original Court before oa sie of peer directed by fate ee Ast— 

7 some parties against part of decree—Appeal de after Act—Application by party not appealing and 
not interested in appeal. for relief under section 19 (2) of main Act—Competency— Become final ”—“ Satisfied ` 
in full” —Meaning of—Civil Procedure Code, (V of 1908), Order 41, rule 11—Applicability and scope. 


Where the decree of the original Court, so far as the applicant for relief under the Madras Agri- e 
culturists Relief Act is concerned, has become final long before the commencement of the Amendment 
Act XXIII of 1948, but an appeal is filed against a part of the decree by persons other than the appli-~ 
cant and in respect of matters other than that in which the applicant is interested, and a decree is 
passed in such appeal after the commencement of the Amending Act of 1948, section 16 (ii) of the 
Amendment Act, 1948, cannot be availed of by the applicant. It cannot be said that once an appeal 
has been preferred even inst a part of the decree, thie whole matter is res integra for the purpose of ` 
claiming relief under Ma Act IV of 1938 as amended by Act XXIII of 1948, for the benefit of ` 
a a party not appealing and not interested in the appeal preferred from the decree of the original. 

urt. 


Krishnama Chettiar v. Mangammal, 1.L.R. 26 Mad: gi and Sivaramachari v. Anjaneya Chetty, (1951)- 
2 M.L.J. 245 : LL.R. (1952) Mad. 277, distinguish : 3 

_ Nor would Order 41, rule 4, Civil Procedure Code, apply, so as to enable the applicant to claim, 
relief under the Madras Agriculturists Relief Act, because the rule can have no application when 
the appeal is only by some of the parties and against a part of the decree. 


When the decree sought to be scaled down has been satisfied by deposit into Court of the amount’ 
directed by the decree to be paid by plaintiff, and all that remains is only a direction to the defen- - 
dant to deliver possession of the concerned properties to the plaintiff, section 16 (iii) can have no- 
applicktion. Dhuttaloor Subbayya v. Paidigantan Subbayya, (1905) 17 M.L.J. 119 : ,1.L.R. g0 Mad. 470 
(FB), distinguished. : : 

The decree for possession cannot be scaled down ; the mere fact that the amount deposited in 
accordance with the decree has not been withdrawn from Court by the defendant would not make - 
any difference, because the decree has been satisfied to the extent possible and there is nothing for- 
section 16 (iii) of the Amending Act to operate. 


Whensection 16 of the Amending Act of 1948 does not apply, section 19 (2) of the Act, as amended, . 
cannot also apply. Section 16 by itself does not confer any right to take proceedings for scaling down. - 
- Appeals under clause 15 of the Letters Patent against the Judgment and Order~ 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed, dated 6th July, 1954 and made- 
in A.A.O: Nos. 355 and 356 of 1956 respectively preferred to the High Court against 
the orders of the Gourc of the Subordinate Judge, Thanjavur, dated roth December, 
1951 and made in O.P. No. 87 of 1949 and I.A. No. 394 of 1949 in O.S. No. 1 of 1944- 
respectively. 

M. Ramachandran, G. Ramaswamy and S. M. Subrahmanyam, for Appellant. 


R. Ramamurty, P. S. Raghavarama Sastri and K. P. Narayanaswami Ayyangar, for- 
Respondents. ; 

The Judgment of the Court was delivered by 

Rajamannar, C..—These two appeals are from the judgment of Basheer Ahmed 
Sayeed, J., disposing of two connected Civil Miscellaneous Appeals Nos. 355 and 
356 of 1952. It is sufficient to mention the following facts for disposal of these two- 
appeals. i 

The first respondent, claiming to be the reversioner to the estate of one Subbanna. 
Pillai, filed a suit O.S. No. 1 of 1944 in the Court of the Subordinate Judge of Thanja- . 
vuy, for recovery ‘of possession of several items of properties from several alienees who 
were in possession of particular properties on the ground that the alienations were not 
MS re gy ee gee ee a L > 


* L.P.A. Nos. 192 and 193 of 1957- 5th May, 1960. 
. 7) a $ . (15th day of Vaisaka, 1882,—Saka), 
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binding on him. , The appellant before us was an alienee of two sets of properties un~ 
der two usufructuary mortgages for Rs. 5,000 and Rs. 3,000 respectively. The 
-alienee, inter alia pleaded that the first respondent was not the reversioner.' They 
-also contended that the respective alienations in their favour were binding on him. 


The learned Subordinate Judge of Thanjavur in his judgment dated 6th April, 
1945, held that the first respondent was the reversioner and that certain of the aliena- 
tions were not binding on him but that the other alienations, including the two 
amortgdges in favour of the appellant, were binding on him. The decree in so far 
-as it concerns the present appellant runs as follows : i 

“({) On payment into Court onor before 6th July, 1945, of the sum of Rs. 5,000 to the credit 
«of the defendants 7 to 15.. . - 6 e the defendants 7 to 15 do deliver possession to the plaintiff 


-of the plaint B Schedule items 26 to 30 described hereunder, that in default of punctual payment 
-as aforesaid the suit in respect of the suit items do stand dismissed ; 


(ii) on payment into Court by the plaintiff on or before 6th July, 1945, the sum of Rs. 3,000 
4o the credit of defendants 7tOI5. c o ee defendants 7 to 15 do deliver possession to the 
plaintiff of the plaint B Schedule items 17 to 19, and 23 to 25; that in default of punctual payment as 
‘aforesaid the suit in respect of the said items do stand dismissed.” 

Neither the plaintiff nor any of the defendants 7 to 15 appealed against the decree 
so far as it concerned items above-mentioned. Some of the other aliences, however, 
defendants 1, 2 and 4, filed an appeal to this Court, Appeal No. 540 of 1945 against 
that portion of the decree which related to the items in their possession, namely 
items 13 to 15 of Schedule B. Their grounds of appeal included a ground that the 
plaintiff was not the reversioner. 


> 


While the appeal was pending the plaintiff deposited into Court a total sum 
of Rs. 8,000, i.¢., the aggregate of the two sumsof Rs. 5,000 and Rs. 3,000 which 
he had been directed to deposit into Court on 27th June, 1945. It appears that on 
oth September, 1945, delivery was taken of at least some of the properties. It must, 
‘however, be mentioned that the respondent did not file any execution petition for 
delivery of possession of such of the items which, according to him, had not been 
‘delivered in pursuance of the decree. Appeal No. 540 of 1945-was disposed of by 
this Court on the 24th of February, 1949; the decree of the Court below was 
confirmed. 


Meanwhile, on the 25th of January, 1949, the Madras Agriculturists Relief 
Amendment) Act (XXIII of 1948) came into force. ` That Act introduced several 
-amendments and, in particular added section g-A which specifically related to usu- 
fructuary mortgages. One of the other amendments made by this Act of 1948 is 
the addition of sub-section (2) to section 19 of the main Act. 


The plaintiff sought to obtain the benefit of the amendments made by the Aot 
sof 1948 by filing two petitions, one, an Interlocutory Application No. 394 of 1949, 
in O.S. No. 1 of 1944, and another, O.P. No. 87 of 1949. The relief prayed for was 
substantially the same. In the Interlocutory Application the prayer was that the decree 
may be scaled down and he may be permitted to withdraw the excess amount deposit- 
-ed by him. In the O.P., the prayer was that the Court mey be pleased to direct the 
redemption of the two Othis by scaling down the debt due under them and to declare 
the correct amount due, and to direct the refund to the petitioner of the excess amount 
in deposit in O.S. No. 1 of 1944. Both the applications were heard and disposed of 
together by the learned Subordinate Judge, -of Thanjavur. He held that the res- 
póndent was not entitled to avy relief under Act XXIII of 1948. 


Pending the two petitions for relief undef Act XXIII of 1948 the respondent 
-made another application for the appointment of a Commissioner to find out what 
properties were delivered to him in execution and whether any other items covered 
by the Othi deeds were still undelivered tohim. The learned Judge- did not grant 
this prayer of the respondent because, according to him, the moment the money was 
paid and accepted by the mortgagee, the Othis became discharged, whatever other 
tights the parties may have about other disputes between them; and that 
the allegation that some properties are yet to be delivered could not be true because 
from 1945 the respondent did not complain that he had to get any more, properties 
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from the other respondents. It was only after Act XXIII of 1948 was passed that 
he made ‘ this allegation. ae 

-The above two Civil Miscellaneous Appeals were filed in this-‘Court by the 
respondent, against the order of the learned Subordinate Judge disposing of the 
two applications as above. Basheer Ahmed Sayeed, J., allowed both the appeals, 
‘set aside the order of the learned Subordinate Judge and remanded the matter to 
the Court below for scaling down the decree. oe 

It is impossible to support the decision of the learned Judge on any of the grounds 
contained in his judgment. The first contention on behalf of the respondent 
which found favour with the learned Judge was that section 16, clause (ii) of the 
Madras. Agriculturists Relief (Ameridment) Act (XXIII of 1948). applied to this 
case because.the decree which had been passed in O.S. No. 1 of 1944 had not be- 
come final before the commencement of that Act. We have -already mentioned 
that Appeal No. 540 of 1945 was disposed of on the 24th of February, 1949, i.e., after 
the Amending Act came into force. With- respect to the learned Judge, he does 
not appear to have given due consideration to the fact that the decree in O.S. No. 
1 of 1944 , so far as it was between the plaintiff and defendants 7 to 15, had become 
final on 6th April, 1945. The appeal to this Court was not in respect of that part 
of the decree. Three of the defendants filed that appeal but they did not file- the 
appeal against the entire decree. The decisions cited by the learned Judge in support. 
of his view namely Krishnama Chettiar v. Mangammal', and Sioaramachari v. Anjaneya 
Chetty? have nothing:whatever to do with the facts of this case. We cannot accept 
the proposition that once an appeal has been preferred even against a part of the 
decree, the whole matter is res integra. : 

- Mr. Ramamurthi Aiyar, the learned counsel for the respondent, was unable to. 
support the learned Judge’s statement that whether the plaintiff was the appellant 
or whether he cared to appeal or did not care to appeal against any part of the 
decree against him does not have any serious consequence in so far as the appeal 
had been preferred by one of the parties, nor the other statement by the learned 
Judge that even when there was an appeal in respect of a part.of a decree the whole 
decree is the subject-matter of the appeal. 

Mr. Ramamurthi Aiyar however raised another contention to bring the case 
within section 16, ¢lause (ii) of the Madras Agriculturists Relief (Amendment) Act 
of 1948. He referred us to the provisions of Order 41, rulé.4 of the Code of Civil 
Procedure and referred us to the decision of the Full Bench of this Court in Dhutta- 
loor Subbayya v. Paidigantan Subbayya*. Rule 4 of Order 41, Civil Procedure Code runs 
thus : ; 

“ Where there are more plaintiffs or more defendants than one in a suit, and the decree appealed 

Trom proceeds on any ground common to all the plaintiffs, or to all defendants, any one of the plaintiffs 
or of the defendants may appeal from the whole decree, and thereupon the Appellate Court may 
reverse or vary the decree in favour of all the plaintiffs or defendants, as the case may be.” 
The obvious flaw in the argument is that in the present case the defendants who 
filed the appeal in this Court did not appeal from the whole decree ; they appealed 
only against a part of the decree which was against them. Order 41, rule 4 of the 
Code cannot, therefore, have any application. We find in the Full Bench case 
in Dhuttaloor Subbayya v. Paidigantan Subbayya®, that one of the defendants had filed 
the appedl against the whole decree. Mr. Ramamurthi Aiyar was not able to 
cite any other authority in support of his contention that Order '41, rule 4 of the 
Code would apply even wher the appeal is only by some of the defendants and against 
part of the decree. We, therefore, hold that section 16, clause (ii) of the Amend- 
ment Act of 1948 cannot be availed of by the respondent. : 


Then there remains clause (iii) which runs thus : 


'« all suits and proceedings in which the decree or order passed hasnot been executed or satis- 
fied in full before the commencement of this Act.” i 


1. LLR. 26 Mad. gr. ran g. (1965) 17 M.L.J: 119 : I.L.R. 30 Mad. 470 
2. (1951) 2 M.L.J. 245: I.L.R. (1952) Mad: = (F.B.). 3 e 
277. .- , . "a he ah . 
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- © The learned Judge was prepared to Hold tbat this clause applied to the case 
on more that one ground. With due deference to the learned-Judge the first ground. 
is hardly intelligible- The learned Judge says : ‘ ; rs : 

“If they (sic) choose to pay they would get the properties, but if they do not pay within the 
specified time the properties will remain in the possession of the othidars. Therefore, it cannot be said 
t that decrec“was an executable decree and the'mere payrhent of these two sums could not also bè 
said to have had the effect of a discharge of the decree in full or satisfaction as contemplated by section 

16 (ii) of Act XXIII of 19487. _ > : . : 5 ; i 
This ground, however, was not pressed upon us by Mr. Ramamurthi Aiyar, and 
need not detain us. ' a i 


The second ground is that there is a ‘controversy as to whether all the properties 
covered by the two concerned Othis have .been delivered over to the respcndent. 
The learned Judge refers to the application made by the respondent for the purpose 
of appoiriting a commissioner to investigate into the matter and to ascertain whether 
all the items had been delivered or not. The learned Judge has criticised the 
learned Subordinate Judge’s'refusal to direct such an enquiry. The learned Judge 
says : + ` . ere hee 

“ It was the duty of the learned Subordinate Judge to have gone into the question when once an 
allegation is made on solemn oath that the appellant had not taken possession of the entire properties.” 
The learned Judge apparently overlooked. the fact that the deposit was in June, 
1945 and there: was Helter of at least some of the properties in September, 1945. 
But the respondent had at no time brought to the notice of the Court by filing an 
execution petition that all the properties had not been delivered to him. The learned 
Judge also failed to notice that this controversy was raised by the aa only 

“for the purpose of bringing the case if possible within clause (iii) of section 16 of 
the Madras Agriculturists Relief (Amendment) Act, 1948. In our opinion the 
learned Judge was not right in observing that the learned Subordinate Judge had 
not done his duty by appointing a Commissioner and directing an:enquiry. In-our 
view this controversy about the failure to deliver some of the properties which itself, 
we have no doubt, was an afterthought, has nothing whatever to do with the applica- 
tion of clause (iii) of section 16 of the Amendment Act of 1948. The only decree 
‘for payment of money was the decree directing the respondent to pay a total sum 
of Rs. 8,000 towards the two Othis, if. he desired to obtain possession of the properties 
covered by the two Othis. That was the only obligation cast in terms of money on 
the respondent. That obligation was completely discharged by the respondent 
depositing asum of Rs. 8,000 into Court. The ‘decree to that extent had been 
satisfied and the only thing that remained of the decree was the direction to the 
defendant to deliver possession of the concerned properties to the plaintiff. 
Obviously the decree for possession cannot be scaled down. If certain propertie? 
had not been delivered in accordance with the decree, the respondent was perfectly 
at liberty to take proceedings in execution, and obtain delivery of the andclivencd 
roperties through Court. As the correct position is this, namely, that the decree 
or payment of money has been satisfied, or, in other words, the debts due under the 
two Othis have been discharged by payment there was nothing for clause (iii) of 
section 16 of the Amendment Act (XXIII of 1948)-to operate. 


It was faintly argued that the fact that this amount of Rs. 8,000 was not actually 
drawn by the concerned defendants would make a difference. It would not. 
Once the respondent had made the payment into Court his liability ceased, The 
decree has been satisfied. Whether the money was or was not drawn out from Court 
would not affect the respondent. os 


Mr. Ramamurthi Aiyar, learned counsel for the respondent, finally contended 
that even though section 16 of the Act XXIII of 1948 cannot apply, section 19 (2) 
which was inserted in the main Act by the Amendment Act would apply: There iş 
an obvious fallacy in the argument, Section 16 only says that the amendments 
made by the Act shall apply to certain suits and proceedings, but, actually, section 
t6 does not confer by itself any right, to take proceedings to scale down the decree 
or other debt. So even if we are to hold that any of the three clauses of section 
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16-were to be applicable the application for scaling down must be made, undér one 
or other of the substantial provisions of the Act. There can be no application for 
scaling down under section 16 of the Amendment Act. Which particular, section 
would be applicable would depend upon the facts of each case. In certain cases it 
may be section 19‘or 19(2) or any other amended provision that would apply and in 
certain other cases even the provisions of the main Act would appw. It cannot 
be contended that if séction 16 of the Amendment Act would not apply to the case, 
section 19 (2) which was inserted by the Amendment Act would apply. 


- In the result these appeals are allowed and the order of Basheer Aamed Sayeed, 
_J., is set aside and the order of the learned Subordinate Judge restored with costs 
throughout, advocate’s fee in one appeal. 


P.R.N. ee Appeal allowed ;Order set aside, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice RAMACHANDRA IYER. 


+ 


“Muthu Goundar and another .- Appellants* 
v.” . 
‘Perumayammal .- Respondent. 


` Stamp Act (II of 1899), sections 2 (22) and 35—Definition of promissory note—Scope—Suit documents 
stipulating payment on demand after a period of two ysars—If promissory notes and hence inadmissible in evidence 
-by virtus of section 35. . ‘ 

A promissory note may be payable on demand or at a fixed determinable point of time. But in 


~every case there should be an unconditional undertaking to pay the money. 

The expression “ on demand ” in a promissory note has a technical meaning, viz., payable imme 
«diately or forthwith. It cannot be said that the words “ on demand ” contained in the suit promissory 
notes have the technical meaning of being oe immediately as they are conditional upon not 
‘being payable for a period of two years. Therefore (in the instant case) the suit documents are 
not ‘promissory notes and they could be received in evidence on being validated after payment of 
the proper stamp duty. : % 

Alamelu v. Rangai Gounder, (1944) 2 M.L.J. 180, distinguished. : 

Appeal against the decrees of the District Court, Salem, in A.S. Nos. 187 and 
-201 of 1957 preferred against the decrees of the Court of the District Munsif o 
Sankaridrug at Salem, in O.S. Nos. 1142 and 1213 of 1955. . 

N. R. Raghavachariar, for Appellant in S. A. No. 842 of 1958. 

G. S. Rama Rao Sahib, for Appellant in S. A. No. 970 of 1958. 

T. M. Chinniah Pillai, for Respondent in both. ; 

The Court delivered the following : 


Jupoment.—These appeals involve the decision of a common and only ques- 
“tion, viz., whether the documents on which the respective suits are laid is inadmissi- 
ble by reason of the provisions of section 35 of the Stamp Act. The trial Court gave 
the answer in the a ative and dismissed the suits while the appellate Court came 
to the opposite conclusion and decreed them. ‘ 

The operative terms of the documents in the two appeals are identical and 
they are to the following effect : : i 

“The on demand executed on ast August, 1950...1 promise to pay you or your order after a 
period of two years on demand by you the principal together with mterest the sum of Rs. . . . 2” 
“The documents are stamped with four anna revenue stamps. - It is not disputed 
that if the documents -were held to be promissory notes within the definition 
contained in section 2, sub-clause (22), qf the Stamp Act, they must be held to ‘be 
:insufficiently stamped, they being p able otherwise than on demand, the proper 
.duty would be governed by Article 49 (b) of the Act, that is, duty ason a bill of 
exchange for the amounts covered’by them. The question is whether the suit 
documents could be said to be promissory notes. l 





* S.A, Nos. 842 and 970 of 1958. 
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‘ 5th.September, is 
‘ (14th day of Bhadra; 1002 Saa), 
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Under section 2 (22) of the Stamp Act, a promissory. note is one that would 
come within the definition contained in section 4 of the Negotiable Instruments 
Act and would include a note promissing payment of any sum of money out of any 
particular fund which may or may not be available or upon any condition or 
contingency which may or may not be performed or happen. A promissory note 
may be payable on demand or at a fixed determinable point of time. But in every 
case there should be an unconditional undertaking to pay a certain sum of money 
to or to the order of a certain person or bearer. 


The suit documents are not on their terms ones which stipulate payment on 
demand simpliciter. Nor are they ones which are payable at the end of a fixed 
period. They are a combination of both, that is, payment is to be made after two 
years on a demand being made. Further, if the documents are to be construed 
strictly, it would mean that even if there has been an order to pay them to another ’ 
person there should be a demand by the original payer. 


The expression “on demand ” in a promissory note has a technical meaning, 
uiz., payable immediately or forthwith. In such cases, no actual demand is 
necessary to make the money due under the promissory note exigible. Similarly, 
if the amount of the promissory note is made payable at the end of a fixed period, 
it will still be a promissory note as the date of payment is certain and thereafter the 
liability would be unconditional. No further demand would be necessary to make , 
the amount due. Now, in the present case, the unconditional promise to pay, which 
would otherwise exist if the promissor had merely agreed to pay on demand, is 
qualified and made into a conditional one by making it payable after a period of 
two years ; or conversely the unconditional promise which would exist even if the 
money is made payable at the end of two years is made conditional by the stipulation 
for a demand thereafter. It cannot be said that the words ‘‘ on demand.” contained 
in the suit promissory notes have the technical meaning of being payable. 
immediately, as they are conditional upon not being payable for a period of two 
years. Further, the demand contemplated is one to be made after a period of two 
years. ‘The making of a demand in such a case would be a condition precedent to 
the payment and, therefore, there would be no unconditional promise to pay in 
the documents. It will follow that the suit documents will not be promissory motes ` 
within the meaning of the expressions in section 2 (22) of the Stamp Act. 


Reliance however is placed upon the decision in Alamelu v. Rangai Gounder’, 
‘That was a case where it was agreed that the amount would he paid in two years. 
There was no stipulation for a demand after that period . It was held that the 
document in that case was a promissory note though not payable on demand. In | 
the present case, the documents make it clear that the amounts due were not payable 
within the period of two years, and further there should be a demand after such a 
period. In the circumstances, it cannot be held that the expression “on demand” 
contained in the documents was to mean “forthwith” or “immediately”. The" 
documents therefore contain stipulations more than what should ordinarily be im æ 
promissory note. I am, therefore, of opinion that the learned District Judge was 
right in his view "hat the suit documents are not promissory notes and that they 
could be received in evidence on being validated after payment of the proper stamp 


duty (which had been done). The appeals fail and are di with eosts. 
Leave refused. , : 
K.L.B. —— Appeals dismissed. 


. 
. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
Present :— MR, Justice, RaMAswAMI AND MR. JUSTICE ANANTANARAYANAN. 


Haji Gulim Ahmed Mustafa Saheb ..' Appellant* 
$o o j. : fe i k r + 
K.T. A: Basheer Abméd Dawood and others | .. Respondents. ` 


Transfer of Property Act (IV of 1882), section 41 —Applicability— Conditions —Purchaser without inguiry 
friom some Mahomedan cosharers of vagus claim to possessor title— If protected— Duty to makt inquiry —Silence 
— Effect ‘of —* Ostensible owner’? —Mortgagor—If ostensible owner. rd i 

*" Section 41 of the Transfer of Property Act is a statutory embodiment of a law of estoppel. If, 
either by words or-conduct, a man permits another to-hold himself out to be owner of an estate, and a 
third: person. purchases it for value from the ostensible owner after reasonable ingüiry into title, then 
the real,owner will be estopped from recovering upon the secret title. In order that the section may 
apply, the transfer must be for valuable consideration and the transferee should have acted in good 
faith. The section further requires. that (1) the transferor should be the ostensible owner ; (2) he 
should be so by the consent, express or implied, of the real owner and, (3) the transferee should have 


taken reasonable care to ascertain that the transferor had power to transfer. 
- Gairucrose v. Zarimer, (1860) 3 Macq. 827 ; Ramcoomar v. Mequeen, (1873) 11 B.L.R. 46, followed, 

A person who purchasesfrom some Mahomedan cosharers, accepting without further examination, . 
some vague claim to, possessory title, when the rightful owner neither expressly permitted such osten- 
sible title to be flaunted, nor impliedly consented to it, cannot invoke section 41 and claim the pro- 
tection of the Court in enforcing his insubstantial title as against the true’ owner. The mere posses- 
sion ‘of one co-owner canhét amount to the flaunting of an ostensible title against another, parti- 
cularly among Muslims, where ownership or co-ownership in shares is the usual incident of inheritance. 

Y Silencé will not' work an éstoppel unless it is such as to induce a belief that the party keeping silent 
has no right. cara Re 

- Foy Chandra v. Srinath Chatterjee, (1904) I.L.R. 32 Cal. 357, relied on. 

‘The fact that the'vendor or the person from whom the vendor claimed title executed a mortgage 
in ‘respéct of the property would be of no consequence ; @ mortgagor is only dealing with a limited 
interest and is not an “ ostensible owner”. *: e y mg ; 

"'" Ndtayan v. Purushottam, (1931) 27 Nag. L'R. 144, relied on. 

' Appeal urider clause 15 of the Letters Patent against the decree and judgment, 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed, in C.C.C.A. No. 135 of 1952 
preferred against the decree of the City Civil Court, Madras, in O.S. No. 1592 of. 
1950. i $ 
. T. T. Srinivasan and A. N. Rangaswami; for Appellant. 
,. G: Ri., Jagadisan, for. Respondents. 
+ | The Judgment ‘of the Court was delivered by ' 

. 1 Anantanarayanan, J.—This is a Letters Patent Appeal by the first respondent in 
c.C.C.. Appeal No. 135 of 1952 before Basheer Ahmed Sayeed, J., . which was 
itself'an appeal by, the plaintiff in O.S. No., 1592 of 1950 on the file of the Third 
Additional Judge,,CGity Givil Court, Madras. In that judgment and decree the 
trial Court had held that the first defendant (appellant here) was a bona fide transferee 
for value from the ostensible owner, with reference to the western®2/3rds portion of 
house No. 39, Khana Bag Street, Triplicane, which was the subject-matter of liti- 
gation, upon the principle’ of section 41 of the ‘Transfer of Property Act. In the 
appeal by the plaintiff, the learned Judge (Basheer Ahmed Sayeed, J.), went into 
the facts of evidence at length, and came to the conclusion that : 


“ the judgment and decree of the learned City Civil Judge holding that the 1st defendant is a 
bona Side purchaser for valuable consideration in good faith, cannot be upheld and must be set aside.” 


The first defendant—first respondent is the appellant now before ui. 


*, ‘Though the suit and the appeal before the learned Judge seemingly traversed 
a wider area of fact than the point in issue which we have indicated above, actually 
that is the only matter now in controversy. For instance, it was originally contended 


soaa 





* LBA. No. 35 of 1956. th November, 1959. 
T : {13th Éartika, 1881, sales. 
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that Pyari Begum, the predecessor-in-title of the appellant, was a minor on the date 
of the preliminary decrée in O.S. No. 640 of 1920 on the file of the District Munsif’s 
Court, Tanjore, and that, as she was not properly represented, that decree was a 
nullity. It was contended that plaintiff had not proved possession within 12 years 
of this suit, and that the suit was barred by limitation. Upon the facts of the record, 
which we shall presently state, it can be shown that this argument has no force: It 
was contended that the suit ought not to have been decreed for the entire two-thirds 
share held ky the late Abdul Khuddus Sahib, as the other heirs (brothers and 
sisters of plaintiff) having specific shares in the property, did not choose to file an 
appeal against the dismissal of the suit by the learned City Civil Judge. 


These incidental contentions do not now concern us, in the form in which the 
e was pressed and argued. .The main question is whether the first defendant 
(here appellant) is a bona fide transferee for value from an ostensible owner, protected 
in respect of his rights acquired by sale by virtue of the principle of section 41 of 
the Transfer of Property Act. We must, of course, also see whether the suit is in 
time, and whether there has been ouster or loss through adverse possession in respect 
of plaintiff’s title, either in favour of the supposed owner and vendor to 1st defendant- 
appellant, or of any one claiming through or under her. But this is the crux of the 
controversy in the appeal. 


The facts of plaintiff’s title are quite clear and largely indisputable. The plain- 
tiff is the son of one K. T. M. Abdul Khuddus Sahib, whose widow is the grd 
defendant, and whose other children are defendants 4 to 9. This man filed the suit 
O.S. No. 640 of 1920, District Munsif’s Court, Tanjore, against Pyari Begum and 
two others for partition and separate possession of his two-thirds share in the 
Triplicane house (the subject-matter of litigation) and certain other properties. 
It is very important to note that this Pyari Begum, the vendor of ist defendant (ap- 
pa) under the sale-deed Exhibit B-10, and another Zainub Bi who is sait to 

ve executed the release deed Exhibit B-5 in favour of Pyari Begum by virtue of, 
which Pyari Begum claimed the title to sell, were both parties to the said suit, and 
that, admittedly, they did not contest it. A final decree was passed in this suit in 
favour of Khuddus Sahib on 29th November, 1922. (Exhibit A-4). The decree 
was trasmitted to the City Civil Court, Madras, for execution. In E.A. No. 706 
of 1933 on the file of the City Civil Court, Madras, the suit property was actually 
divided by metes and bounds, and possession of the fwo-thisds share was delivered 
over to the said K.T.M. Abdul Khuddus Sahib. The relevant documents, ,com- 
mencing with the judgment in O.S. No, 640 of 1920, District Munsif’s Court, 
Tanjore, are Exhibits A-1, A-2, A-3, A-6 and A-7. From A-7 itis clear that posa 
session was delivered on 5th January, 1934. 


This title and the subsequent proceedings culminating in the delivery cannot 
be refuted upon any grounds, and no such attempt was made before us. Pyari 
Begum seems to have faintly alleged that the Court delivery proceedings were gone 
through only in order to protect the property from her maternal uncle with whom 
she was living, but this was not substantiated. Certainly she and her predecessor 
Zainub Bi, were bound by the judgment and decree, and the delivery proceedings 
in pursuance thereof. The result is that Khuddus Sahib became the rightful owner. 
of the present two-thirds share, and obtained possession through Court on the re- 
levant date 5th January, 1934. Equally, the consequence of this delivery is that it 
terminated any adverse possession or ouster, assuming that time was running against 
Khuddus Sahib upon such possession by Zainub Bi, or Pyari Begum or anyone else, 
at that time. 


Not merely this. One Swaminatha Sastri, admittedly a tenant of this ped 
executed a registered lease deed in pe of the property, in favour of Abdi 
Khuddus Sahib, the decree-holder. This is the registered deed (Exhibit A-8) dated 
asth February, 1935; undeniably, ‘as a registered instrument, it’ is constructive 
notice. Abdul Khuddus died in 1935. The suit was filed on 5th February, 1947, 
by the descendants of Khuddus Sahib, and was in time. The learned ity Civil 


Judge who ultimately proceeded to dismiss the suit upon other grounds, hi 
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observed that the suit was in time, and not barred by limitation (conclusion of 
paragraph 10). ‘ 

The requirements of section 41 have been expounded and reiterated in so many 
decisions, that we can see little profit in further traversing such well-beaten tracks 
of the case law. One of these requirements, that the transfer was for valuable con~ 
sideration and that the transferee acted in good faith to this extent at least, we shall 
assume in our analysis of the facts. The other requirements are (1) that the 
transferor is the ostensible owner ; (2) that he is so by the consent, expres or implied, 
of the real owner and (3) that the transferee took reasonable care to ascertain that 
the transferor had power to transfer. (See Mulla’s “ The Transfer of Property Act,” 
4th Edition, 1956, page 185). We shall also assume, in favour of the appellant, that, 
after the death of Khuddus Sahib, his descendants did not come near the property 
or exercise acts of ownership, perhaps owing to their residence and interest in the 
muffasal, till the plaintiff filed this suit within 12 years. : 


Even so, how can the other tests be considered as even prima facie applicable to 
the facts in the present case? The true rule of section 41 is that it is a statutory, 
embodiment of a law of estoppel, the principle of which was laid down by the House 
of Lords in the well known case of Catrucrose v. <arimer4, See also the 
observations of the Judicial Committee in Ramcoomar v. Mcqueen®. If either 
by words or conduct, a man permits another to hold himself out to be the 
owner of the estate, and a third person purchases it for value from the ostensible 
owner after reasonable enquiry into title, then the real owner will be 
estopped from recovering upon the secret title. That is the principle ; surely not 
that a person like the 1st defendant (appellant) who purchased from the co-owners, 
accepting without further examination some vague claim to possessory title, and 
whep the rightful owner of this interest (Khuddus) neither expressly permitted such 
ostensible title to be flaunted, nor impliedly consented to it, can claim the protection 

-of the Court to enforce his insubstantial title as against the true owner. In fact, 
it is impossible to see how the mere possession of one co-owner, can amount to the 
flaunting of an ostensible title against another. Again, surely the appellant must 
have been aware that the property belonged to Muslims, where co-ownership or 
ownership in shares is the usual incident of inheritance. The appellant should have 
enquired about the existence of other sharers, and the slightest enquiry in this dire- 
tion would have led him to the facts of O.S. No. 640 of 1920, and the rightful 
title of Khuddus to this two-thirds of the property. 7 i 


a We set forth below, seriatim, the several pieces of evidence relied on by the 
appellant for invoking the aid of the principle of section 41 of the Transfer of 
Property Act. They also indicate that the vendors themselves never advanced 
more than a most clouded and imperfect title : that in fact, they were studiedly 
vague. Any man of the most ordinary prudence would have been put on guard by 
this. The facts also show that thé appellant failed to obtain an Encumbrance Certi- 
ficate for the preceding 12 years, when he would immediately have come to know 
of the registered lease deed executed by Swaminatha Sastry in favour of Khuddus in 
1935. He obtained an Encumbrance Certificate (Exhibit B-11) only between.cer- 
tain years; which totally missed this. As we assume that appellant paid full value, 
the ehartiable construction is that some broker, or similar person, who: had 
knowledge of the lease deed, deceived him. 

(a) Rental agreement, Exhibit B-1, dated gist July, 1922: This proves- 
nothing except that the co-owner Zainub Bi obtained a lease of both house and 
site, from a tenant of Narasimhalu Naidu. 


` (6) Exhibit B-2, dated 8th August, 1927. Similar lease deed, by Swami- 
natha Sastrigal. 

(c) Exhibits B-g and B-4. Mortgages by Zainub Bi in 1931. Nothing ex- 
cept a vague possessory title appears, which possession itself is hardly unusual in a 
a, aaa 


1. (1860) 3 Macq. 827, 829. a. (187g) 11 B.L.R. 46. 
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co-owner. A mortgagor is only dealing with a limited interest, and is not the 
‘ostensible owner’ (Narayan v. Purushottam) 1. 


(d) Exhibit B-5 deed of release by Zainub Bi in favour of Pyari Begum, dated 
ist March, 1933 ; again, studiedly vague about the source of title. 


¢) Since the site itself belonged to one M. Venkataramanujulu Naidu, the 
site and superstructure having different histories of title, this gentleman filed O.S. 
No. 820 of 1940, City Civil Court (Exhibit B-18), a claim for recovery of 
property under the City Tenants’ Protection Act. In this, there was a compromise 
decree by which Pyari Begum (1st defendant) agreed to purchase the land for a 
specified sum. The sale deed Exhibit B-7, dated 7th January, 1946, is the conse- 
quence. It is difficult to see how this action of the owner of the site, affects the right 
of Khuddus or his descendants, or makes Pyari Begum into an ‘ ostensible owner’. 


(f) Other circumstances, such as payments of taxes, corporation register 
entries, collection of rents, attornment by Swaminatha Sastry to Pyari Begum under 
the lease, Exhibit B-6, etc. These prove, at the worst for Khuddus and his heirs, 
that they permitted the co-owners of the original one-third share to enjoy their in- 
terest also, while they were busy with pre-occupations of residence in a District and 
interests there. At worst, this can only constitute the running of an adverse posses- 
sion. “But silence will not work an estoppel, unless it is such as to induce a 
belief that the party keeping silence has no right.” (Mulla Op-Cit.) page 188, 
on the authority of Joy Chandra v. Srinath Chaiterjee*?, Also in interpreting 
this evidence, the fact that the husband of Pyari Begum was the power-of-attorney 
agent of plaintiff himself, cannot be lost sight of, whether he was so only with res- 
pect to the Bangalore properties, or also in respect of Madras properties. 


In brief, this was not a case to which the principle of section 41, Transfer of 
Property Act, could apply. Even if the appellant paid the value, he made no 
reasonable enquiry into title. The title exhibited in the so-called documents of 
title is so suspiciously indefinite and vague, that elementary prudence would have 
dictated further enquiry. Even a perfunctory enquiry would have unearthed the 
‘true ownership’ of Khuddus and his descendants. There was no ‘ostensible owner- 
ship’ in the vendors, no ‘express or implied consent’ of the true owner. The appeal 
is quite devoid of merits, upon all these aspects. 

With the necessary clarification that the site itself has now been excluded from 
the scope of the controversy, as the owner sold this to Pyari Begum who admittedly, 
sold it to appellant, the appeal is dismissed with costs. 

P.R.N. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justioz RAMAGHANDRA IYER. 

The South Arcot Co-operative Motor Transport Society, Ltd 

(for ex-Servicemen) Devanampattinam, Cuddalore, N. T. 

by its Secretary at Devanampattinam .. Petitioner* 

D. 

Syed Batcha and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 33-C (2) and 25-F and Madras ative Societies Act, 
(VI of 1932), section 51— Retrenchment of employee by the Soorely— Jurisdiction of our Court to take 
cognisance of dispute between Socuty and its servants — Dispute ‘ touching the business ’*—What is. , 

It is difficult to say that a claim for retrenchment compensation under sections 25-F of the Indus- 
trial Disputes Act can have any concern with or relation to the business of a Society, though it migh 
be that the Society is made liable to pay retrenchment compensation to its dis workers, z 


1. (1931) 27 Nag.L.R. 144. 2. (1904) E.L.R. 32 Cal. 357. 
*W.P. Nos. 1023 to 1025 of 1958. 


i goth July, 1960. 
(29th day of Asadha,1882, Saka). 
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eu Tt was held in Co-operative Mills Union Lid: v. State of Bengal, (1958) 2 L.L.J. 61: (i) thatso Idng asa 
dispute is an ind dispute, it would be governed by e Industrial Disputes Act, although that ' 
dispute was between a Co-operative Society and its workmen, Aongithstanding the provisions for settle- 
iment of disputes under the Co-operative Societies Act between the contending parties ; (ii) that a dis- 
pute between a Co-operative Society and its workmen could not relate to the actual ‘business of the 
society and could not therefore touch the business of such soca thengh such dispute might ultimately 
touch or affect the business of the Society. i, ° 


; « Thus, (in the instant case) the, claim for fetrenchimènt. ‘compensation against | the Co-operative 
Society would not come within the ambit of section 51 of the dras Co-operative Societies Act 
‘andi it can only be adjudged under the provisions of the Industrial Disputes Act.’ 


© It camot be said that as the closure ofa section of the business was bona fide, the employer would 
‘hot ‘be liable to pay retrenchment „compensation. 4 
‘€ Petitions ‘under Article '226 of the Constitution of India, praying that in the 
‘circumstances ‘stated therein,’ and in‘ the affidavit filed-with W.P. No. 1023 of 1958 
on'the file of the High Court the-High Court will be pleased to issue a write of certio- 
rari calling for the records in G.P. Nos. 746, 748 and 747 of.1957, dated 24th Septem- 
ber, 1958, on the file of the Labour Court, Madras and quash the. orders therein, 


'T..V. Balakrishnan and N. Vanchinathan, for Petitioner. 
A K Sarvabhauman, (Amicus curiae), for Respondents. E p W 
ee The Court made the following, ' 


ORDER. — These are petitions under Article 226 of the Constitution for the issue 
‘ofa writ of certiorari to call for records i in C.P. Nos. 746 to 748 of 1957, and: quash 
‘the order, of the Labour Court, Madras, ‘dated 24th September, 1958. f 
Le . The.South, Arcot Co-operative’ Motor Transport Society Ltd. (for Ex-Service- 
faen) iis, a; ‘Society - registered under the Madras-.Co-operative Societies Act, 1932> 
and is engaged in the running of lorries and motor transport services in South. 
Arcot, District. Syed Batcha, Appadurai and Kannan were amongst those who 
‘were’ employed by the petitionér in the transport services. It is stated that they 
‘were’ also sharsholdes 3 in the Society. In 1957, the Society decided to close down 
the lorry service and confine its activities to motor transport only. As a consequence 
thereof, the Sdciety Had to discharge some of its workmen. “‘Thére is no controversy 
that ‘ the discharge proposed’ was anything but bona fide, occasioned by: the abolition 
of a Section of the petitioner’s business. _By the proceedings, dated’ 16th November, 
1957, thé ‘Society dispensed with’ the ‘sérvices of five persons, amongst whom were 
Syed Batcha, Appadurai and Kannan. The’ three persons, ‘along with another 
filed applications under section 33-C (2) of the Industrial Disuutes Act before the 
Labour Court, Madras, claiming retrenchment compensation and earned leave 
wages, accumulated ‘after the date of discharge. The applications were resisted by 
the petitioner-Society on various grounds, the substantial objection being that 
dhe Labour Court was not combetent to take cognisance of the dispute between 
the Society and -its servants.. ‘The Labour Court held that it had jurisdiction to 
entertain the dispute and that Syed Batcha, Kannan aad Appadurai were entitled 
to relief by way of retrenchment: compensation, and directed the payment of 
various sums, assessed in accordance with section 25-F of the Industrial Disputes 


Act. The petixioner challenges the validity of the order of the Labour Gout in 
- the above petitions.. ` - 


The main.contention urged heie me on behalf of the petitioner is on the ques- 
tion of jurisdiction of the Labour Court to take cognisance of a claim by the servants 
of the Society. It is contended that the claim should be deemed to be one touching 
the business of the Society, and that the only authority entitled to decide the claim 


is. that prescribed by section 5. of the Co- Operaning Societies Ach That provien 
states :— 


“(r) If any ; diapiate touching the business ofa registered Society (other than a dispute regarding 
disciplidary action taken by the Sécicty of its cominittee against a paid servant of the’ Society) atises— 
° OEE 


sesos tseosoe P e ewes ecerese peac 


(8) T E ENA EPN T 
(c) between the Society or: its committee and any past committee, any officer, agent or servant 


or any past.officer, past agent or past servant, or the nominee, heirs er | resentatiyes of 
any Asceased d officer, deqeased agent, or deceased servant, of the Society, a 
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ea?) ee Be kes eset is 
euch disputes shall be referred to the Registrar for decision.” , 


The learned counsel for the petitioner argued that the Industrial Disputes Act 
should be deemed to be a general statute, providing for adjudication of all industrial 
disputes, and the Madras Co-operative Societies Act must be treated as a special 
enactment, gôverning the disputes between the Society and its servants, and that, 
therefore, any matter coming within the scope of the lattér Act should be governed 
exclusively by the provisions of that Act. In support of the contention, reliance 
was placed wpon an unreported judgment of Kuppuswami ayer, Js in C.R.P.'No. 
1134 of 1940. The learned Judge held that'a claim by a dismissed servant of a Go- 
operative Society for the recovery of provident fund due to him and additional 
amounts due to him by way of travelling allowance and'other incidental payments 
was a claim touching the business of the Society, and could be agitated only under 
section 51 of the Madras Co-operative Societies Act, and that a Civil Court would 
have no jurisdiction to take cognisance of the claim. In Krishnayyar v. Secretary, 
Urban Bank Lid.+, a director of a Co-operative Bank also' acted as its Legal Adviser. 
A dispute arose between the Bank and the Legal Adviser, and the latter was called 
to account in regard to certain sums of mcney received by him, while acting as its 
vakil. It was held that the matter complained of, related to the conduct of the vakil 
acting as such, and not as a member, officer or agent’ of the Society, and that the 
‘Registrar had, no jurisdiction to entertain the reference. In Madhava Rao v. Surya 
Rao ?, a Full Bench of this Court held’ that the words ‘ touching the business ’’ 
should be given their full import, bearing in mind the ‘object'of the legislation, and 
that a dispute, in order to come under the provisions of section’51, need not 
. directly arise out of the business of the Society but that it would-be enough if it 
should have reference or relation to or concern with the business'of the Society, 


It is, however difficult to say that a claim for retrenchment compensation under 
section 25-F of the Industrial Disputes Act can have any concern with or relation to the 
the business of a Society, though it might be that the Society is made liable to pay 
retrenchment compensation to its discharged workers. ,It.can be readily conceded 
that a compensation awardable to an employee under the.provisions of section 25-F 
of the Industrial Disputes Act is not a claim under common law. Nor can it. be 
said to be one in any way regulated by the Rules and Bye-laws of the Society. It 
is an industrial claim similar to other claims like bonus, etc., by a worker in an 
industrial establishment. Under the common law, there is no obligation on the 
part of an employer to pay compensation for retrenchment beyond what is pay- 
able to the discharged employee under the contract of service.. Section 25-F is a 
statutory provision which entitles the workmen to compensation at the time of 
retrenchment. That section was introduced by way of amendment to the Induse 
trial Disputes Act by Act XLIII of 1953. In 1956, the statute.was again amended 
by introducing certain provisions, of which section 933-C is one. That section 
provided for the determination in terms of money and’ for recovery of.. money due 
by an employer to the employee. Recently, in.W.P, No. 960 of, 1958, I. had-to 
consider the scope of section 33-C (2), and I held that-a Labour Court. would 
have jurisdiction to adjudicate on claims for monetary .as.well as non-mion¢tary 
benefits claimed by a workman against his employer. It may, therefore, be taken 
that the statute, which provides the right has also provided a particular, form of 
remedy for the enforcement of that right. In the classical statement of law con~- 
tained in Wolverhampton New Waterworks & Co. v. Hawkesford®, Willes, J. 
observed :— na ‘ ic i 

“There are three classes of cases in which liability may be established by statute. 1. There 
is that class where there is a liability existing at common law which is only remedied by the statute 
with a special form or remedy. Thus unless the statute contains words expressly excluding the com- 
mon law remedy, the plaintiff has his election of proceeding either under the statute or at common law. 


2. Then there is a second class, which consists of those cases in which a statute has created liability 
but has given no special remedy for it ; thus the party may adopt an action of debt or other remedy“at 
PEE EEE S A S A $ 





4 at Sh 
' 


TR ER 65 M.L.J. 367. 1047. , : : 
2 (1953) 3 MLJ. 340 : LLR. (1953) Mad. 3. (1859) 6 CAB. (N.S.) 936, 956, 
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common law to enforce it. g. The third class is where a, statute creates a liability not existing at 
common law, and gives also a icular remedy for enforcing it . . . . . . With respect 
to that class it has always been held that the party must adopt the form of remedy given by the$tatute. 


“In such a case, that is, where a new duty or cause of action is created by statute 

and a special jurisdiction out of the course of the common law is prescribed, resort 
-should Te had only to that jurisdiction. The legal position has been thus stated 
‘by Balakrishna Ayyar, J., in Nagarathnammal v. Ibrahim Sahib! :— 


“ Where a statute takes over and occupies a field previously not regulated by ‘legislation, the rights 
and powa conferred and the obligations imposed by the Statute must be worked outgwithin the statu- 
tory frame work. Ifa statute confers a particular right and prescribes a parti mode for its 

` enforcement, the enforcement of the right must be sought in that mode.” 


Therefore, in regard to an industrial claim, like the retrenchment compensation, 
the remedy for the worker would be only to enforce it by the machinery created by 
the Industrial Disputes Act, namely, by section 10 and section 33-C (2). “The 
_Madras Co-operative Societies Act being itself a special statute, the authority, 
acting under it, would have no jurisdiction beyond what the enactment itself con- 
_ferredon him. He could not, therefore, have jurisdiction to decide a dispute under 
the Industrial Disputes Act. In Co-operative Mills Union Lid. v. State of Bengal*, 
Mukherji, J., held that, so long as a dispute is an industrial dispute, it would be 
governed by the Industrial Disputes Act although that dispute was between a Co- 
operative Society and its workmen, notwithstanding their provisions for settlement 
of disputes under the Co-operative Societies Act between the contending parties. 
' The learned Judge further held, that a dispute between a Co-operative Society and 
its workmen could not relate to the actual business of the Society and could not 
therefore, touch the business of such Society though such dispute might ultimately, 
teuch or affect the business of the Society. I am of opinion thata claim for 
retrenchment compensation by a workman against the Co-operative Society would 
not come within the ambit of section 51 of the Co-operative Societies Act, and 
that it can only be adjudged under the provisions of the Industrial Disputes Act. 


The learned counsel for the petitioner contended that, as the closure of the 
lorry section of the petitioner’s business was admittedly bona fide the workmen would 
not be entitled to any retrenchment compensation. Reliance was placed on the 
decision reported in General Products Lid. v. A. T. H. L. G. Workers Union®, where it 
was held that, where the management had closed its business on account of financial 
losses, the Industrial Tribunal would have no jurisdiction to award retrenchment 
compensation to its workers. In so holding, the learned Judge placed reliance on 
the decision of the Supreme Court in Hariprasad v. Divelkar*, In that case the 
Supreme Court held that retrenchment as defined in section 2 (00) and as used in 

“section 25-F had no wider meaning than the ordinary, accepted connotation of the 
word, namely, the discharge of surplus labour by the employer for any reason what- 
soever otherwise than punishment inflicted by way of disciplinary action, and it 
had no application where the service of all workmen had been terminated by the 
‘employer on a real and bona fide closure of business. The Supreme Court made 
it clear that a retrenchment properly so called would imply a continuing or running 
of the industry. At page 132, it was observed: 

“ On our interpretation, inno case is there any retrenchment, unless there is discharge of 
surplus labour or staff in a continuing or running industry.” . 


In the present case, it is admitted that the motor transport service of the 
petitioner continued, and that only a section of its business, namely, that related 
to the lorry service was closed. Bona fide as that may be, there has been no closure 
of the business of the employer as such. Therefore, when the Society proceeded to 
discharge its workmen, the Society should be held to have retrenchcd its personnel, 
and continued its business, I am of opinion that there is no substance in the con- 





—~ 





< x. (1955) 2 M.L.J. 49 : LL.R. (1955) Mad. g. AI.R. 1957 T.C. 268. 
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tention that, as the closure of a section o£- thè business was bona fide, the PEPYS 
‚Would, not be liable to pay retrenchment compensation. , Go 


Before concluding I must refer to one matter : the respondents did not enter 
appearance, At my request, Mr. K. Sarvabooman appeared as amicus curiae. I 
must express my obligation to'him for his clear and able preientanon of the case 
on behalf’ of the respondents. : ` 


Rule nisi is dhig, Writ Petitions s fail and are dismissed. ‘There will be 
no order as = costs.’ 


PEO: 


| KALB? h ; EES . of ; Petitions dismissed. 
"IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


a ERENT :—Mr.. Justo RAJAGOPALAN AND Mr. Justice RAMACHANDRA 


Estate of late Sri VR. RM. S: Chockalingam Chettiar by , 
© §. VR. Veerappa Chettiar sand S. V. Viswanathan 
Puei Kanadukathan - .. Applicant* 
10. AE: 7 È : KU + $ 
The Conas of Income-tax, Madras .. Respondent.. 


+ 


Income-tax Act (XI of'1922)—Kartha of Hindu i Joint family leaving a will in respect of properhe Hyer 
ae according to the law of that country appointing his'sons as. executors and trustees wi direchon 

to pay * M? a sum of monay out of the asssts—Validit of the will—If assessment could be made on the footing of 
undivided family—TIf: money paid to * M? could be excluded from assessment—Section 41 of the Act—Applicability. 


à ‘C’, kartha of Hindu Joint family consisting of himself and two sons executed a will in ect 
of properties situate in Malaya including certain gardens standing in‘the names of the sons according 
to the law of that country and-a pointed his sons, as executors and, trustees with a direction to pay 
*M?(C’s daughter)Rs. 20,000 within a prescribed time. From 1940 ‘C’ was assessed to tax in his capacity 
as kartha. On ‘C’s death his estate was assessed'on the footing of undivided family. The sons claimed 
that they should be assessed individually under section 41 of the Act, that the income from the ens 
- in question should be excluded from assessment as they were not of the estate of ‘C and that a 
deduction should be allowed in respect of money paid to ‘M’. e Income-tax Officer negatived all 
these claims and passed on order which was confirmed both _by the Appellate “esis Commis- 
sioner and the Tribunal. On' a Reference, > 


Held: (1) In regard to testhnientary disposition the validity of a will O of immovable 
property would be determined with reference -to the Jaw of the land where the property is situate. 


As ‘CG’ would have the capacity bs dis of his roperties in Malaya, the disposition i in the will 
should be held to the: valid. . ee p 


Hence the assessment should have been‘ made ' 'as if the properties belonged to the estate of ‘G ” 
in the hands of his representatives. F 


i (2) In order that ‘section 41'of the Income-tax Act might apply, the income should have been” 
received by the executors in their capacity as trustees of the Iegatecs and not in their own capacity as 
executors. Section 41 of the Act was held inapplicable i in the instame case as it was not known when 
the executors began functioning as trustees, 


” (8) As the will purports to beq ueath, all the properties of. C?’ “even if the gardens in uestion 
had not been eea referred tot in the will they should be held to have been disposed of by the 
and the income thereof would be assessable. 


A (4) Payment to € M? was directed to be made out of the assets and hence it cannot be revenue 
in nature, -It could not be excluded from assessable income.  , 

Case.referred to the High, Court by the Income-tax Appellate Tribunal, Madras 
„Bench, ‘under section 66 (1).of'the Indian Income-tax Act, 1922 (Act:XI of 1922) 
in R. A. No. 107 of 1955-56 LT.A. No. 4661, of 1954-55, Assessment Year cies 
on its file for decision on the following, questions of law, viz :— 


(1) The dsseasee being a Hindu ‘undivided family, -is‘section 41 of the Income-tax Act ape 
cable to assessment of the income arising from. the-two gardens in Johore Bahru aforesaid ? 


$ ' ` (2) Could the payment'of Rs. åo, 000 to Meenakshi be éxcluded from the computation of the 
income of the assessee family of the year of account having regard to the terms of the will ? 








k Cate Rifeired No. 2 of 1956. ae wth May, ee 
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R. Viswanathan for T. V. Balakrishnan, for Applicant. 


C. S. Rama Rao Sahib, Special counsel for Income-tax and S. Ranganathan, on 
behalf of the Respondent. 


The Judgment of the Court was delivered by a 


Ramachandra Iyer, 7.—This reference relates to the assessment of tte estate of one 
VR. RM. S. Chockalingam Chettiar represented by S.VR. Veerappa Chettiar and 
S.V. Viswanathan Chettiar for the year 1951-52, the previous year ending with 13th 
April, 1951. Chockalingam Chettiar and his two sons, Veerappa ¿Chettiar and 
Viswanathan Chettiar, were living as members of a joint family. Chockalinga ac- 
quired substantial properties in Johore Bahru, in Malaya. On the grd February, 
1949, he executed a will in respect of his properties at Johore Bahru, in accordance 
with the law of that country. Shortly. thereafter, that is, on 18th April, 1949, 
Chockalinga died, leaving behind him his two sons and a daughter, Meenakshi. 
Veerappa and Viswanatha were appointed as the executors and trustees under the 
will, and they were directed to pay Meenakshi a'stim of Rs. 20,000 within two years 
of the death of the testator : in default Meenakshi was to obtain by way of a legacy 
a property, a building in the township of Johore Bahru. The testator bequeathed 
the residue after payment of his debts, legacies, funeral expenses and testamentary 
expenses as follows : i aol 


‘*T give-devise and bequeath all the rest and residue of my property and estate of whatever nature 
and wheresoever situate (hereinafter called the residuary estates) unto my trustees upon the following 
trust, that is to say :— ° 

(a) My trustees shall immediately after the expiry of three years after my death divide my 
residuary estate in two equal parts and shall transfer, convey and assign one such equal part to my 
son Ravana Mana Sona Veerappa Chettiar also known as Sona Veena Rana Veerappa Chettiar for 
his own absolute use and benefit. I hereby direct that the remaining equal part of my residuary 
estate shall be thereafter held by my son, Sona Veena Viswanathan Chettiar in trust for my grand- 
sor by the said Sona Veena Viswanathan Chettiar for a period of 16 years from my death and that 
after the said period of 16 years from my death my said trustees shall distribute the said remaining half 
of my residuary estate amongst my male grandsons by the said Sona Veena Viswanathan Chettiar 
who may be living at such time in equal shares.” , te : 

On the death of Chockalinga Chettiar, the executors took charge of the estate. The 
will was duly proved and letters ofadministration with will annexed was granted by 
the Malaya Court to the attorney of the executors. The executors paid Meenakshi 
Achi the Rs. 20,000 within the period prescribed by the will. The payment 
was made during the year of account. The properties in Malaya were acquired 
in the name of Chockalinga himself. He was originally assessed to tax as an in- 
dividual. But during the assessment year 1939-40, the assessee admitted that his 
“status was that of a Hindu undivided family, and submitted subsequent returns in 
his capacity as karta thereof. In respouse to a notice under section 22 (2), Veerappa 
and Viswanathan submitted a return for the assessment year 1951-52 in their 
capacity as trustees of the estate of Chockalinga: they claimed that they should 
be assessed in their representative capacity ‘under section 41 in two shares on the 
ground, that the shares had vested in the residuary legatees, that the income 
derived from the two gardens in Johore Bahru should be excluded from the assess- 
ment, as the properties which stood in their respective names were not part of the 
estate of the deceased, and that a deduccion should be allowed in respect of the sum 
of Rs. 20,000, paid to Meenakshi Achi during the year of account. The Income- 
tax Officer held that, having regard to the changes of the:status accepted by Chocka- 
lingam Chettiar in 1939-40, the status‘ of the assesseé was'that of a Hindu 
undivided family, and that the estate of the deceased should be assessed on that 
footing. The two gardens in Johore Bahru were held part of the joint family assets 
not being the exclusive or separate properties of the sons, and the income there- 
efrom was included in the assessments. The claim for-deduction in respect of Rs. 
‘20,000 was negatived on the ground that it was aot a charge on the income. The 
Appellate Assistant Commissioner was of the view that the status of the assessee 
would be that of a Hindu undivided family till at least three years after the deatl of 
Chockaligga, the period ef distribution specified in the will, He confirmed the 
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assessment made by the Income-tax Officer. On further appeal, the Tribunal 
negatived the claim of the assessee to be assessed under section 41, as it held that 
the will of Chockalinga being that of a member of Hindu coparcenary with regard 
to joint family property was invalid, and that Veerappa and Viswanatha were 
liable to be assessed as a Hindu undivided family. The Tribunal further affirmed 
the view of the*officers of the department that theincome from the two gardens should 


be included and that the payment made to Meenakshi Achi could not be deducted 
from the assessable income. 


The follwing questions were, thereupon, referred for our opinion under 
section 66 (1) of the Indian Income-tax Act :— 


“1, The assessee being a Hindu undivided family, issection 41 of the Income-tax Act applicable 
to assessment of the income arising from the two gardens in Johore Bahru aforesaid ? 


À 2. Could the payment of Rs. 20,000 to Meenakshi be excluded from the computation of the 
income of the assessee family of the year of account having regard to the terms of the will ?” 


It is obvious that Question No. 1 has not been correctly framed. It comprises 
of two parts, namely, (1) the validity of the assessment on the footing that the 
assessee was a Hindu undivided family ; and (2) the propriety of the inclusion of 
the income from the two gardens in Johore Bahru. In order to bring out the real 
points that arise in the Reference, it is necessary to recast the questions. The questions 
that arise are :—(1) Whether the assessment on the estate of late VR. RMS. 
Chockalingam Chettiar by S. VR.. Veerappa Chettiar and S. V. Viswanathan 
Chettiar was validly made in the status as Hindu undivided family ; (2) whether 
the assessee is liable to be assessed under section 41 of the Income-tax Act; (3) 
‘Whether the income arising from the two gardens in Johore Bahru would be liable 
to be included in the assessment ; and (4) is the payment of Rs. 20,000 to Meenakshi 
Achi liable to be excluded from the computation of the Income ? 


Question No. 1 : The name of the assessee in the assessment proceedings is given 
as the estate of Chockalingam Chettiar by Veerappa Chettiar and Viswanathan 
Chettiar. At the same time, the status-of the assessee is described as Hindu 
undivided family. If the assessee is a Hindu undivided family, it is difficult to 
conceive how'there could be any assessment of the estate of a deceased member 
of that family. In Meenakshi Achi v. Ramaswami Chettar1, it was held that a 
suit for administration of the estate of a person who died a member of joint Hindu 
family could aot be maintained, unless, the deceased left separate property (which 
would be his estate), The reason is that under the Mithakshara law, the member’s 
interest in the family property devolves by survivorship on his death, in favour of the 
other coparceners. In Attorney-General of Ceylon v. Arunachalam Chettiar*, it was held, 
that, where one of two coparceners in a Hindu undivided family died, his interest 
would not amount to a property which would pass on his death in favour of his 
survivor, and that his share was not liable to the estate duty in the hands of the 
survivor under the Estates Duty Ordinance of Ceylon. It follows that, if Chockalinga 
died, a member of a Hindu undivided family, there would be no estate left by him 
in the absence of any separate property of his, and there could be no valid assessment 
of the estate as such. Thus, if the assessment is of the estate of the deceased in 
the hands of the executors uader the will, no question of assessment as a Hindu 
undivided family could arise. If, on the other hand, the asscssment is on the 
survivors or successors directly, it may be that they hold the property as members 
of a Hindu undivided family, and be liable to be assessed as such. 


We shall, next, consider whether the properties in Johore Bahru could be 
testamentarily disposed of by Chockalinga, so that the title of the executors could 
only be under the will. It is conceded that the law of Johore Bahru does not 
recognise a joint Hindu family as a unit which could own property. Under the law, 
it would be competent for an acquirer of property to dispose of it as his own property. 





1. (1939) 2 M.L.J. 653 : L-L,R. (1939) Mad, 2 TR. (1957) A.C. 513. 
820; ALR- 1939 Mad. 552, (7989) 513 s 
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Therefore, it would be competent for Chockalinga to dispose of his prepefties by 
a will. The validity of a disposition of immovable property has to be coysidered 
only according to the law of the country (that is, lex loci or lex situs) where the 
property is situate. Dicey states in his work on the Conflict of Laws (17th 
Edition) at page 512: . 

“ Rule 85. All rights over, or in relation to, an immovable (land) are (subject to the exceptions 
hereinafter mentioned) governed by the law of the country where the immovable is situate (lex situs.) 
The learned author states that, as a general rule, all questions that arise con- 
cerning rights over immoveables (land) are governed by the law of the place where 
the immovable is situate (lex sirus) and that this principle applies to rights of 
every description. Further at page 514, it is stated :— 

“ A person’s capacity to alienate an immovable by sale or mortgage inter vivos or to devise an 

immovable, is governed by the lex situs. The lex situs means, for an English Court dealing with land 
in England, English domestic law, and means, for an English Court dealing with land abroad, 
whatever system of domestic law the lex situs would apply.” 
It is well settled that the persons entitled to succeed to immovable property 
belonging to an intestate are determined hy the law of the land where the property 
is situate, namely, lex situs or lex loci. Similarly, in regard to testamentary disposition, 
the validity of a will, disposing of immovable property would be determined with 
reference to the capacity, formalities and material essential validity by the lex loci 
rai sitae ? (Vide: 7 Halsbury, Simonds Edition 51). The law on this point is stated 
by Cheshire in his book on Private International Law (5th Edition) at page 
571 :— i 

“ Accordingly, where the owner of immovables dies intestate, the order of descent or distribution 
prescribed by the lex situs is applied by the English Court no matter what his domicil may havg 

CON. cree 

“With regard to wills of immovables the rule of common law is that it is the lex situs, and the 
lex situs exclusively, which decides whether the testator has capacity, whether the appropriate forma- 
lities for the making or for revocation of a will have been observed, whether the testator has disposition 
and whether the interest devised is essentially valid. The law of the testator’s domicil has no effect 
upon these matters, whether the subject-matter of the will is a freehold or a leasehold interest.” 


In the present case, the Tribunal has held that the grant of letters of adminis- 
tration with will annexed in Malaya in respect of the properties in Malaya would 
hold good to that extent. The validity of a testamentary disposition in regard to 
immovable properties situate in a foreign country is a question relating to foreign 
law. Such a question would be a question of fact, and in view of the conclusion 
of the Tribunal that under the law in Malaya the letters of administration granted 
would be valid, no question either of the validity of the will or of the rights of the 
Hindu undivided family over the properties disposed of can at all arise. 


The learned counsel for the department relied on the decision of the Privy 
Council in Nataraja Pillai v. Subbaroya Chettiar!. In that case, a Hindu widow 
domiciled in Pondicherry in French India who had properties in British India as well, 
adopted a son, which adoption according to the French Law, could be done without 
the consent of sapindas. A question arose whether the adopted son would be 
entitled to the immovable properties in the then British India, which did not 
recognise an adoption by a widow without the authority of her sapindas. The 
Privy Council held that the adopted son would be entitled to the properties in 
British India as well, even though such adoption would not have been valid in the 
British India. The question to be decided in that case did not concern itself ‘with 
the transfer of property in a foreign country. Adoption is a question of status. 
That had to be decided with reference to the law of domicile, namely, the French 
Law. Once the status was established it followed that the adopted son would be- 
come entitled to all the rights which would accrue to him by virtue of that status. 
It cannot be said, therefore that the Privy Council recognised any principle con- 
strary to the accepted one under the International Law, namely, that succession 
to or a disposition of a property situate in a foreign country could be determined 
by the lex loct or lex situs. ‘Therefore, the validity of Chockalingam’s will will have 


.@ (1950) 1 M.LJ. 172: L.R. 77 LA. 33: LL.R. (1950) Mad. 862 (P.C.). 
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to be decided by the law in Malaya, and itis conceded that under that law it would 
be void, The two sons have accepted office as executors, and it would not be open 
to them even to assert a title contrary to the will. As Chockalinga would have the 
capacity to dispose of the properties standing in his name in Malaya, the disposi- 
tions in the will should be held to be valid. That apart, it is now well settled that 
a member of a joint family could dispose of his interest in the family properties by 
a will, provided all the other members assent to it. Such a disposition has been up- 
held as a family arrangement. In the present case, no member of the family has 
repudiated thé will. It would not be open to the Depariment, in these circum- 
stances, to declare the will void, and proceed to assess as if the properties belonged 
to the Hindu undivided family. The assessment should, therefore, have been made 
as if the properties belonged to the estate of Chockalinga in the hands of his repre- 
sentatives. Question. No. 1 will, therefore, be answered in the negative. 


Question No. 2: In order that section 41 of the Income-tax Act might apply, 
the income should have been received by the executors in their capacity as trustees 
of the legatees and not in their own capacity as executors. Mr. Rama Rao Sahib 
contended that, on the terms of the will, the executors would have to function as 
such for 3 years after the death of the testator, and it was only thereafter that they 
could be held to have completed administration and held the properties as trustees. 
We cannot agree. Clause (3) (a) relates only to the division of the property, and 
cannot be held to postpone the administration or the vesting of the property in the 
legatees. The presumption of law is in favour of early vesting. The disposition 
in favour of Meenakshi (the only specific legacy) shows that the testator intended 
qn earlier administration. It cannot, therefore, be inferred that the executors 
necessarily continued in office till 18th April, 1952. But it has still to be ascertained 
when the executors ceased to function as such and became trustees of the resi- 
duary legatees. Under the will, the residue could be ascertained only after pay- 
ment ofthe legacy, to Meenakshi Achi, the payment of the debts, other legaciés, 
funeral and testamentary expenses. The legacy of Meenakshi Achi was paid 
during the year of account. There are no materials on record to show whether 
the administration of the estate had been otherwise complete by then or whether 
the executors have assented to the vesting of the residue m the residuary legatees. 
Section 41 of the Indian Income-tax Act would come into play only when the 
executors have completed their executorial functions and became trustees for the 
persons beneficially entitled under the will. The will appoints Veerappa and 
Viswanathan both as executors and trustces. They imply two distinct capacities. 
In Lord Brougham v. Lord Willam Poulett!, Sir John Romilly, M. R., dealing with 
a case where a testator had, by his will, appointed executors as his trustees, observ- s 
ed at pages 133 and 134: 

“ Their characters are frequently, as they are in this will, united in the same ns, but they 
are in themselves distinct, and the executorial character, which begins at the death of the testator, 
may merge into the character of trustee, which begins at a later period, and for the most part, when 
the executorial duties relative to the trust fund have ceased. This distinction is a very familiar one. 
For the most part, the executorial duties consist in ascertaining the proper nett amount of the various 
parts of the testator’s property, after payment of debts and expenses, and distributing them amongst 
the persons entitled: these persons may be trustees, who hold it in trust for others, and they themselves 
may be, and frequently are, the trustees who receive or retain, as trustees, the fund ascertained by them- 
selves as executors.” i 
The office of an executor is distinct from that ofa trustee, though in some sense 
he may be a trustee or accountable as trustee. So long as he is an executor, he holds 
the property of the deceased in his own right; as his legal representative and not 
on. behalf of the beneficiaries . He would continue to hold in that capacity till the 
estate. is cleared by the payments of debts, testamentary expenses and specific 
legacies. In other words, after clearing the debts and paying the funeral and testa- 
mentary expenses, the specific legacies have to be paid and the surplus ascertained, * 
and then when there is assent to the vesting of the residue, the executor would be’ 
held to have shed his character as executor and would hold the property as a trustee 


1. (1895) 52 E.R. 294: t9 Beav. 119 (133, 194). 
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for the legatees, etc. In Taran Singh Hazari v. Ramratan Tawari', the learned, Judges 
observed at pages 92 and 93: 

“ The position and duties of an executor in this country are not very well understood, and consi- 

derable confusion exists as to duties of the executor in administering the estate. The duties of the 
executor are to administer the estate of the deceased only so far and so long as to enable him to carry 
out the terms of the will of which he is executor. After the property has ceased to be the estate of 
the deceased and has become the property of the residuary legatee under the will, the executor as 
such has uo authority to manage the estate on his behalf.” 
Sections 333 and 336 of the Indian Succession Act declare thay the title of a 
legatee is completed only by the assent of the executor. Therefore, till the estate 
has been administered by payment of the debts of the deceased, the testamentary 
and funeral expenses and of specific legacies and till there has been an assent to the 
vesting of the residue, the office of executor would subsist. It is only after complet- 
ing the administration in the manner stated above that the executor will beeome 
a trustee for the beneficiaries in regard to the undistributed properties. In 
Raghavalu Naidu v. Gommisstoner of Income-tax*, Viswanatha Sastri, J., stated the 
position thus at page 807: 

“The question in each case is, has the administration reached a point at which you can infer 

that the administration has been completed, the residuary estate has been ascertained, the bequest 
of the residue has been assented to and the residuary estate therefore became vested in trustees, be they 
the executors, themselves or strangers. In other words, can it be said that the residuary estate had 
taken concrete shape and could and should have been handed over by the executors to the persons 
beneficially entitled but for the fact that the estate is settled ın trust and vested in the executors 
as trustees?” 
The important point to consider is whether the administration of the estate by 
the executors in the present case has been completed. If such administration has 
not been completed, the executors would have been in receipt of the income only in 
their capacity as executors and they would be liable to be assessed only as executors, 
that is, as one unit. If, on the other hand, the executors had completed the adminis- 
tration before the year of account, and assented to the legacies including the residuary 
legacy, they would be in receipt of rents only in their capacity as trustee, and the 
provisions of section 41 of the Indian Income-tax Acf would apply to the assessment. 
As we stated before, the payment of legacy to Meenakshi Achi was made only during 
the year of account. Therefore, there is no question of the executors being trustees 
earlier than" when the legatee was completely paid off. Even then the er ques- 
tion which has got to be considered is, whether the administration was otherwise 
complete during the year of account, and if so, when? If that date is ascertained, 
the executors would be liable to be assessed as one unit until then. Thereafter they 
could be assessed as trustees indirectly under section 41 with an option in the Depart- 
ment to assess the beneficiaries. We, therefore, answer the 2nd question in this 
manner, namely, that section 41 of the Indian Income-tax Act would not apply to 
the assessment, unless it were shown that the executors had discharged themselves 
from their position as executors and began functioning as trustees for the beneficiaries 
under the settlement. 


Question No. 3—As regards the two gardens standing in the names of Veerappa 
and Viswanathan, the finding of fact arrived at by the Tribunal is that they were 
purchased out of the monies supplied by Chockalinga. The will purports to bequeath 
all the properties of Chockalinga. Therefore, even if these two gardens had not been 
specifically referred to in the will or in the letters of administration which was 
granted, they should be held to have been ip alge of by the will and the income 
therefrom would have to be treated as income of the estate of the deceased. Question 
No, 3, is therefore, answered in the affimative. 

Question No. 4 :—Payment to Meenakshi Achi was directed to be made out 
of the assets left by the deceased. It cannot, therefore, be of revenue, in nature. 
That amount could not, therefore, be excluded from the assessable income. The 

“question is answered in the negative. In the circumstances of the case we make 
no order as to costs. 


KALB. . —— Reference answeted. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
7 (Special Original Jurisdiction.) 
; Present :—Mnr. Justice RAJAGOPALAN. 
N. Manickam® PS , ; >. Petitioner* 
D. s ie g i 
Arunagiri and others ee .. Respondents. 

Madras village Panchayats Act (X of 1950), section 16 (1) Disqualification under— When incurred. 

To satisfy the requirements of section 16 (1) of the Madras. Vi Panchayats Act, 1950, it is 
not enough if there is a conviction. The offence for which the person has been convicted should in- 
volve moral delinquency and the sentence imposed following the conviction for such an offence should 

.-havg,been one of imprisonment for a period of more‘then six months. The conviction, sentence 
and the extent of the sentence specified under section 16 (1) should be established before disqualifying 
a person under it. : ' > : ta ; 
> Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and- in the affidavit filed therewith the High Court 
will be pead to issue a writ of certiorari calling for the records connected with the 
order of the Election Commissioner, Erode’ (District Munsif, Erode), in O.P. No. 73 
of 1958 on his'file, dated 29th January, 1960 and quash the same. 


. G. Gopalaswami and A. S. M. Sahul. Hameed, for Petitioner. 


` R. Gopalaswami Ayyangar and the Additional Government Pleader (M. M. Ismail) 
and K. Swamidurai, for ‘Respondents. 


* | The Court made the following 


OrDER.— The petitioner and respondents 1 to 3 contested the election for Block 
No. 2 in Ward No. 2 of the. Bhavani Panchayat. roth October, 1958 was the date 
of the poll. .On 13th October, 1958, the petitioner who had secured 274 votes as 
against his nearest rival, the first respondent who got 216 votes was declared elected. 
The first respondent filed O.P. No. 73.0f 1958 to set aside the election of the petitioner. 
The contention was that even on the date of the nomination the petitioner was dis- 
qualified under section 16 (1) of the Madras Village Panchayats Act (X.of 1950). It 
was not disputed that on 31st December, 1957, the petitioner was convicted by the 
Second Presidency Magistrate, Madras, in G.C. No. 7227 of 1957 under section 409, 
Indian Penal Code. The petitioner was sentenced to undergo imprisonment till the 
rising of the Court and to pay a fine of Rs. 50. The petitioner’s attempt to have the 
‘conviction and sentence set aside in Revision by the High Court failed, and the High 
Court dismissed the petition preferred by him, Criminal Revision Case No. 387 of 
1959. Along with C.C. No. 7227 of 1957 there was another case, Q.C. No. 7226 of 
1957 in which also the petitioner was convicted, but that conviction was eventually 
set aside in Revision by the High Court in Criminal Revision Case No. 386 of 1959. 


The petitioner’s contention, that since the term of imprisonment was less than 
six months, the imprisonment awarded was only till the rising of the Court, the re- 
uirements of section 16 (1) of the Act were not satisfied , was overruled by the 
ection Commissioner, and ‘he allowed O.P. No. 73 of 1958 and set aside the election. 
The petitioner applied under Article 226 of the Constitution for the issue of a writ of 
certiorari to set aside the order of the Election Commissioner, dated 29th January, 1960. 
Section 16 (1) provides’: 
“ A person who has been sentenced by a ctiminal Court to transportation or to imprisonment 
for a period of more than six months for any offence other than an offence not involving moral delin- 
uency, such sentence not having been reversed or the offence pardoned, shall’be disqualified for 
ection as a member while undergoing the sentence and for five years from the date of the expiration 
thereof. 7 
F Provided that the Government may direct that suth sentence shall not operate as a disqualifi- 
cation. 


a6 





9W.P. No. got of 1960. E 18th A bage: 
(a7th Sravana, 1882, Saka). 


584 itè mabkas LAW JoURNAL RÈPORTS. `: f19ĉ0" 


This is not a case which came within the scope of the Proviso ; nor was it a case 
of the sentence in C.C. No. 7227 of 1957 having been reversed or the offence involved 
therein having been pardoned. 


To satisfy the requirements of section 16 (1) it is not enough if there is a convic- 
tion. The conviction must be followed by a sentence. The conviction’ itself must be 
for an offence involving moral delinquency. If the conviction and sentence were for 
an offence not involving moral delinquency, section 16 (1) did not come into play at 
all, whatever was the nature of the sentence. In cases involving moraldelinquency 
section 16 (1) further stipulated that the sentence should be for a period of more than 
six months duration. It would therefore follow that, even in cases involving moral 
delinquency, if there was a conviction but no sentence at all, the person would not 
incur the disqualification under section 16 (1). Again, ifin a case involving moral _ 
delinquency the conviction was followed up by a mere sentence of fine, the disquafifi- ~ 
cacation imposed by section 16 (1) would not come into play. On the same lines 
I have to hold that in cases involving moral delinquency, if a sentence of imprison- 
ment was imposed, but that sentence was less than six months in duration, the 
disqualification imposed by section 16 (1) did not come into play. To incur the 
disqualification under section 16 (1) of the Act not only must the offence of which 
the person has been convicted.involve moral delinquency, but the sentence imposed 
following the conviction for such an offence involving moral delinquency must have 
been one of imprisonment for a period of more than six months. In the case of the 
petitioner the latter test was not satisfied. He was no doubt convicted under 
section 409, Indian Penal Code. It was an. offence that involved moral 
delinquency. But the sentence was less than six months. The petitioner did not, 
incur the disqualification imposed by section 16 (1). 


The learned counsel for the first respondent urged that the use of the expression 
“ for any offence other than an offence not involving moral delinquency ” justified 
the interpretation, that where any sentence is passed for an offence involving moral 
delinquency the disqualification imposed by section 16 (1) came into play irrespec- 
tive of the nature of the sentence or the duration of the imprisonment. The learned 
counsel pointed out that in Act XX XV of 1958, section 25 (1), which to some extent 
corresponds to section 16 (1) of Act X of 1950, the provision made was : . 

“* A person who has been sentenced by a criminal Court to imprisonment for any offence involving 
moral delinquency, such sentence not having been reversed, shall be disqualified for election as 
member while undergoing the sentence and for five years from the date of the expiration thereof.” 
The expression used there is “ for any offence involving moral delinquency.” ‘The 

ression used in section 16 (1) of Act X of 1950 is for an offence other than an ` 

Dffence not involving moral delinquency. The effect is the same. I am unable to 
look upon section 25 of Madras Act XX XV of 1958 as throwing any light on the in- 
terpretation of section 16 (1) of Act X of 1950. Certainly it does not support the 
contention of the learned counsel for the first respondent, that where a person is 
convicted of an offence involving moral delinquency he incurs the disqualification un- 
der section 16 (1) whatever might have been.the sentence imposed upon him. Once 
again I have to emphasise that what section 16 (1) requires is not only a conviction 
but also a sentence, and the extent of the sentence has also been specified im section 
16 (1). : 

The Election Commisisoner’s interpretation of the scope of section 16 (1) consti- 
tutes a clear error of law apparent on the face of the record. The petitioner did not 
incur the disqualification imposed by section 16 (1) of Act X of 1950. The rule nist 
is confirmed anda writ of certiorari will issue to set aside the order of the Election 
Commissioner, dated 29th January, .1960,.in.O.P. No. 73 of.1958.- No-order as to 


costs. “ss 


* RM. l - Petition allowed? 


H: SUBBARAYALU. Y; SUPDT.:OF POST OFFICES (Srinivasan, 7.). 585 


: i IN, THE HIGH COURT OF. JUDICATURE, Sa MOPAR: Poa 


sine ai paella -(Spegial Original Jurisdiction’) >- Se eee 
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The Superintendent. of Post ‘Offices, Bast mean Dao f 
ie Nagapattinam a and’ another ' n * E _Resporidlehts, gof 


TAE 

, Constitution of India (1950), Article 3I 1—Stope—Extra Skee, Branch Post Office—Person mie 
not a member of civi Service within’ the meaning of Article 311 (1)—Removal of oy le seroue (without 
proper eng uty) ünder Schedule I-B-2. (a) (iit). of the, Schedule of Administrative Powers pi the Officers’ of the 
‘Hidan’ Pats and Telsgraphs Department} hot violative af. Article 3 gui (2). 2 


ete It is ‘exceedingly difficult to accept the “<ontention that the appointment of the petitioner to bei in 
charge of an extra’ departmental Branch Post Office immediately makes him the membér of a service. 
A servicé constituted by the Government would ‘call:for the sanction of a definite number of posts, a 
fixity of tenure. and, a. definiteness about the emoluments and other rivleges.. If the connotation 
of the expression “ civil service under,the Union or:the State ” feared with it the above implications, 
it has not been shown that there is any service that could be so-called, which is not attended by such 
features. ‘ Therefore the petitioner ‘cannot be regarded as belonging to any recognised civil service. 


1 The relationship’ between the Government and the petitioner was not that of an employer and‘an 
“employee ; it was D nly contractual ’ Thé ‘petitioner was’ only an ‘agent for ‘the discharge .of specified 
-functions of: the: Postal Department. ‘The contract of agency-was terminated and Article 311 cannot 
„apply to termination of contracts. | . Though the petitioner was not given 4 full opportunity to,show 
cause against the termination of the’contract of agency, in the case be an alleged breach of contract, 
“there is no scope for invoking principles of natufal justice. Hence the petitioner is not entitled to. mhe 
constitutional protection of Article'g11 of the‘ Constitution. 


ma - Ch. Venkataswamy v. Superintendent of Post Offices,“A.I-R. 1957 Orissa 112, followed. ogee 

> Brojo Gopal Sarkar v. Commisswoner of Police, A. LR. 1955 Cal. 556;, Karuppa Udavar- v. State 4 
~Madras, (1956) 2 MLJ. 15, distinguished. > '- ' 
o: Petition under-Article-226-of the ‘Coustitution of India’, praying that in ‘the cir- 
-cumstances'stated therein, and in the affidavit filed therewith the High Court will be 
‘pleased to issue a writ of certiorari- -cålling for the records relating to the order, dated 
-4th May, 1956, in No.“F-1/2/55 the Superintendent of Post Offices, East Thanjavur 
“Division, Nagapattinam, ‘the ist-respondent herein regarding removal of me poti 
-tioner from service as Branch Postmaster and: quash the said Order. 1" 47 


1 ‘ 


~ Ko S. “Naidu and’R. _Krishnainurthy,. for ‘Petitioner, Tr; rane : 


"The ‘Advocate- General. (V: 'K. ‘Thiņuvenkaiachari) and the Additional Government 
Pleader (M. M. Ismail), for Respondents. , 


. The Judgment of the Court: -was delivered by ae a ae 


i Snloasiah ‘F.—The question that ‘arises in this petition is whether me petitionē 
“is s entitled to- the protection‘df: ‘Article gr 1 Of the Constitution. i i- 


'' The petitioner was appointed to act as thé Branch Postmaster, Kilayur; Naga- 
am, with, effect from 6th February, 1949, ‘by the Superintendent of Post Offices, 
pe Thanjavur ‘Division, On teth October,’ 1955, the Inspector of Post’ Offices, 
Nagapattinam, issued ah order’ that 
' “bending further énquiries‘into ‘the complaint’ ‘of alleged’ ‘non-payment’ of a money order 
yable to Smt. ‘Jaithoon Bivi, Kilayur, 'Shri V: Subbarayalu, Branch ‘Postthaster, ' is bearings 
Bish out of employment with: effect from the afternoon of the 12th October, 1955”. . al 
“The petitioner claimsthat he repudiated the suggestion that he was responsible: for the 
-non-payment’ of:the money-order and demanded ‘an enquiry. No enquiry was ‘however 
held.. He corresponded with the Inspector: ‘of Post Offices‘and was informed by that 
Officer that the matter had ‘been referred-to the Superintendent of Post “Offices, East 
‘Tanjore’ Division; and that hé would be communicated with’ in due course. But, i im- 
“mediately upon this letter, an order was received by him from the Supérintendent of 
‘Post Offices, East Tanjore Division, removing him from service as‘Branch Postmaster; 
pisos bed bes the power peer him: ‘by Oe lasts of Administrative Powers 
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of the Officers of the Indian Posts and Telegraphs Department. He preferred an 
appeal to the Postmaster-General, Madras Circle. It appears that that appeal was 
rejected and orders rejecting the appeal received by the petitioner after filing of this 
petition under Article 226. 


The petitioner attacks the order removing him from service as illegal and with- 
out jurisdiction. He claims that no charge was framed against him and no enquiry 
held. He claims further that he had been employed in the Postal Department as a 
Postman of the Head Post Office, Tiruchirapalli, between 1930 and 1943 and that he 
had an unblemished record of service. It may be mentioned here tRat the order 
removing the petitioner purports to have been made on account of unsatisfactory 
work, during the period of his employment as Branch Postmaster, Kilayur. The 
petitioner complains that during his service as Branch Postmaster there having been 
no occasion when his work had been found fault with, this charge of unsatisfactgq: a 
work, no particulars of which were ever given to him and opportunity afforded to 
refute that charge, is wholly baseless. He also complains that the departmental rule 
relying upon which the order of removal was passed is violative of Article 311 (2) of 
the Constitution and the principles of natural justice. 

In the counter-affidavit of the respondent, the Superintendent of Post Offices, 
Nagapattinam, the stand has been taken, that the Post Office in question is only an 
extra-departmental Branch Post Office, the Postmaster of which is only a part time 
servant. The respondent disclaims all knowledge of the previous service of the peti- 
tioner as Postman in Tiruchirapalli Circle between 1930 and 1943. It is stated that 
during the period he was employed as Branch Postmaster, Kilayur, there had been 
several occasions when his work was found to be very unsatisfactory in the years 1952- 
1953 and 1955 and he had in fact been duly warned. A final warning is said to° 
have been issued to him that he would be summarily removed from service in case of 
complaints in future. It is claimed that there was an enquiry into the alleged non- 
payment of the money order and that the petitioner was questioned in that regard 
and his statement recorded on 11th October, 1955. Pending further enquiry, the 
. petitioner was ‘‘ kept out of employment ”; probably the expression is used. as synony- 
mous with “kept under suspension.” It is stated that the petitioner asked for no 
further enquiry at that stage. In the course of the enquiry, however, irregularties 
in the discharge of his duties came to notice. No action was thereupon taken in res- 
pect of the allegation of the non-delivery of the money order, but the powers available 
to the Dpepartmental Officers under Schedule 1-B-2 (a) (iii) of the Schedule of 
Administrative Powers was relied upon in removing the petitioner from service. 

The other contentions set up in the counter do not require to be mentioned. It 
would. be sufficient to state that the respondent purports, to maintain that the peti- 
Tioner being only extra-departmental Branch Postmaster, he is excluded from the ope- 
ration of the Civil Services (Classification, Control and Appeal) Rules. It was also 
reiterated that the petitioner is only a temporary part-time government servant and 
is not entitled to the constitutional protection of Article 311 (2) of the Constitution. 
The petitioner has been removed in accordance with he rules and no justiciable 
right of the petitioner has been contravened by any of the orders of the authorities. 

In the supplemental counter-affidavit filed on behalf of the respondent, the 
matter has been somewhat elaborated. It is stated therein that the Branch Post Office 
at Kilayur is an extra-departmenal Post Office and the persons in charge of such 
‘Branch: Post Offices are not members of a civil service or holders of civil posts 
within the meaning of Article 311 (1). In explaining more fully the status of such 
Branch Post Offices, a historical account has been placed before us. It is shortly 
that this system, of extra-departmental Post Offices was introduced as long back as 

.1867 or even-earlier, and that-from the annual reports on the operation of Post Offices 
in India for the year 1867-1868, the following position emerges. . This report refers to 
the fact that new offices. which were opened were not permanently sanctioned and 
that a large number of these new offices were on a very, inexpensive footing, many.of 
them-being in-charge. of -Village-School Masters who received small allowances for 
discharging postal duties. Inthe Annual Report on the operation of: the Post 
Offices, 1980-1881, it is stated, 
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“ Considerable success has attended the efforts made to increase the number of Post Offices by the 

employment of cheap cies,a system under which school-masters, shop-keepers and others are 

entrusted with postal work for the conduct of which a small monthly allowance is given,.” 

In another part of the same Annual Report, the following finds place : 

“ Efforts were directed towards the multiplication of Post Offices by the-employment of cheap 
agencies. Undes this system, school-masters, shop-keepers, government pensioners and others are 
entrusted with post work, for the conduct of which a small monthly allowance is given. This is an 
economical method of extending postal facilities to places which are too poor to support an indepen- 
dent Post Office.” - . i 
‘In the Reporefor 1881-1882, it was noticed : 


“Much has specially been done in the direction of entrusting school-masters with postal work. 
The Postmaster-General of Bengal states that ‘ it is quite impossible to satisfy all the applicants who 
would like to have school-master Post Offices in their villages’.” 

‘Along with the supplemental counter-affidavit, an extract from‘a publication 

appears to be known as ‘‘ The Post Office of India and Its Story ” by Geoffroy 
Clarke, I.C.S., has been filed. The relevant portions thereof are extracted below : 

“The real business of the Department, however, is performed by Post Offices, and these are divided 
into Head, Sub-and Branch Post Offices. The Head Office is the account and controlling office of 
one or more districts. The Sub-Office is under the control of a Head Office for account purposes, It 
does all kinds of postal work and is opened where there is a sufficiency of correspondence to justify 
its existence. The Branch Office is only intended for villages and places where there is no need of a 
Sub-Office. In small places a Branch is put in charge of a school-master, a shop-keeper or any other 
local resident who has sufficient education to keep the very simple account required, and by this 
means the Post Office is able to give the advantages of its great organisation to villages which could 
never support a departmental office. A still cheaper apeney is used for the outlying hamlets.. . 
`... -These are visited periodically by the village or rural postman, who is a kind of perambulating 
-Branch office...... pè ; 
> On the basis of these early records it is claimed by the respondent that the scheme 
-as envisaged above is being continued even today and has been extended to sérve 
a large number of villages. It is stated that in Madras Circle alone there are about 
7,354 permanent and 1,480 temporary Agency extra-departm ‘n'al Post Offices. It is 
stated alo that in the Manual of Appointment and Allowances of Officers of the Indian 
Posts and Telegraphs Department, these extra-departmental agents have been 
specifically excluded from the operation of Civil Services (Classification, Control and 

ppeal) Rules. On the basis of these features, the contention is put forward that 
persons in charge of these Post Cffices, or more correctly, extra-departmental agents 
do not hold any civil post so as to attract the provisions of Article 311 (1) of the 
Constitution. n ei ; . 
i The matter in controversy is apparent from what has been stated above. While 
the petitioner claims that he is the holder of a civil post, the respondent asserts that it 
is a mere contract of agency which has been entered into between the Government 
in the, Postal Department, on one hand, and the petitioner, on the other, that the 
‘petitioner is not a member of civil service and does not hold a civil post. It is claimed 
that this contract of agency could be terminated at any time and that while the 
petitioner could or could not agitate a claim in damages for breach of contract, it is 
not open to him to demand the specific protection under Article 311. - i 

In order to understand more clearly the exact relationship between the petitioner 

and the Government in the Postal Department, a reference has to, be made to the 
Departmental Manual. Part I of this Manual deals with the classification and status 
of the services in Chapter I. Under rule’2, of this Chapter four classes of services 
in the Indian Posts and Telegraphs Department are specified. Rule 3 gives further 
details of the status of the members of such services. Rule 4 reads : 

` “The following staff are wholly excluded from the operaticn of Civil Services (Classification, 
“Control and Appeal) Rules by the substantive part of rule g thereof..., see 


+ (vi) Extra-Departmental Agents.” - : Bit BN) et . oh 
‘Part IV of this Manual relates, to services excluded from thé operation of Civil Ser- 
vices (Classification, Control and Appeal) Rules. Rule 144 of this Part states thar 
extra-departmientdl agents employed in thé Department are in receipt of fixed rates 
of pay and rule 145, refers to the allowances which extra-departmental Special and 
Branch Postrhasters are entitled to, In the Annexure to the Chapter, the following 
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“ The monthly allowance of extra-departmental Sub-Postmasters...... should be fixed at the 
discretion of the Head of the Circle concerned with reference to the actual requiremen® in each 
office and the availability of the services of a suitable. extra-departmental Sub-Postmaster (viz., a 
retired postal official, or a retired postal, railway or, canal signaller or telegraphist) ”. 

The other rules in this Annexure deal with the basic allowances to be granted to 
these ‘extra-departmental Branch Postmasters and agents, to whéch no specific 
reference is called for. ee 

In Volume III of the Posts and Telegraphs Manual setting out the Schedule of 
Administrative Powers of the Officers of Indian Posts and Telegraphg Department, 
a separate Schedule I-B is provided to deal with the rules relating to appointments, 
penalties and appeals of employees excluded from the operation of the Civil Services 
(Classification, Control and Appeal) Rules. These Rules have been framed by the 

_ Director-General in the case of such employees, among whom are extra-departmental 
agents. Generally speaking, the appointing, punishing and appellate authore 
in respect of extra-departmental Postmasters are to be the same as those for depart- 
mental Postmasters. In the case, however, of extra-departmental agents, rule 2 
provides for the imposition of the following penalties, oiz., (1) recovery from allow- 
ance of the whole or any part of pecuniary loss caused to Government by negligence 
or breach of rules ; (2) removalor dismissal from service for some specific offence such 
as any participation in fraud, etc., and (3) removal from service for unstisfactory work 
or doubtful character. Rule 3, which provides for procedure relating to the imposi- 
tion of these penalties specifically states thatit is only in the case of the first two 
penalties referred to above that the employee should be given an adequate oppor- 
tunity of making any representation that he might desire to make and for such 
representation, if any, to be taken into consideration before the order is passed. 
This rule excludes removal from service for unsatisfactory work as a penalty in 
respect of which an opportunity is required to be given to the extra-departmental 
agent. 

* Itis upon these rules and the conditions under which the petitioner was appoint- 
ed as an extra-departmental agent, that the respondent relies in seeking to make 
out that the petitioner is not entitled to the protection of Article 311. 

Under Article 311 (1) na person, who is a member of a civil service of theUnion 
or of an All-India Service or the Civil Service of a State, or holds a civil post under the 
Union or a State, shall be dismissed or removed by an authority subordinate to that 
by which he was appointed. Article 311 (2) provides that no such person as afore- 
said shall he dismissed or removed or reduced in rank until he has been given a reason- 
able opportunity of showing cause against the action proposed to be taken in regard 
to him. . In order, therefore, that a person can'invoke the protection of this Article, 

eit has firstly to be established that he is either in the Civil Service of the Union or the 
State or holds a civil post under the Union or the State. Neither expression “ civil 
service” not ‘‘ civil post ” has been.defined in the Constitution. In that context 
civil post could only mean a civil post not included in any civil service. We have 
to decide whether the petitioner was a member of a civil service or at least whether 
he held a civil post not included in any civil service. | 


Before proceeding to do so, we may refer to what appears to be an outstanding 
feature in the set up of Post Offices of the kind concerned in this petition. It is to 
our minds fully established that in a place where postal facilities do not exist and the 
Government in the Postal Departments desires to extend such facilities, a Post 
Office is not set up at the outset. The setting up of a Post Office in such place 
depends upon whether a suitable person to be in charge of postal duties is available. 
Such Post Offices are not entrusted with all the functions which one finds associated 
with the regular Post Offices. More often than not, receipt and distribution of mail 
and the receipt and issue of money orders are the sole items of work entrusted to 

such offices. That appears to be for the reason that the volume of postal traffic, if it 
‘might be so called, aoe in that locality is not sufficient for the maintenance ofa 
permanent office, and the Government may, if conditions are not suitable, withdraw 
‘these facilities from that locality, and leave it to be served by the main regular Post 
Office of the region. In the matter of the selection of the person to be in charge -of 
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such simple functions as are to be discharged, the Department generally picks out @ 
schoolwniaster or a shop-keeper or other local résident with enough literacy to enable’ 
him to-discharge stich duties.:; Such a person may'be a retired official. of: small status. 
He may even be a working school- master.ora: landlord.: ‘This ‘system is intended: 
not to occupy the whole. time of the individual concerned. What appears to be a 
striking aspect of this systern 3 is that the, setting’ up, of 4 Post Office í or the extension of 
postal’ facilities toa locality i is depénderit upon the’ availability of a ‘suitable person in 
that locality. ` After all, if.it was the intention’ of” the Government to set’ up a regular, 
Post Office or man it with its permanent ç or’ ‘temporary employees recruited in the 
usual mannet, it would not bé very difficult. But the’ main purpose underlying this 
system seems ‘to be’ that the operation’ of such. a local unit should be restricted’ consi~ 
derably ‘and ‘any local resident who is "suitable ‘enough to handle’ these duties should 
perform them without any détriment to his other and normal avocations. As the 

wkeewned Advocate-General putit, it is the man that makes the Post ‘Office, not that the 
Post Office calls for the appointment of an meal to be in-charge of it: 


tt is exceédingly difficult to accept , “the. ‘contention’ that the appointment of 
the petitioner to be in charge.of a Branch: Office ‘of this nature immediately makes 
him the member of a service. A service.as, ordinarily understood is composed of a 
certain number of persons employed on certain regular.terms, either ;for a specific 
period or till the person reaches what is called ths superannuation age. , A member of 
such a service is liable to serve the Government, within limits, anywhere he might be 
posted ; he is‘also entitled to certain: privileges and protection. Normally. speaking 
also, a service constituted as such by the Government would. call for the sanction of a 
definite number of posts, a fixity of tenure and a definiteness about the emoluments 
-and other privileges. If the connotation of the ' expr ession“ civil service under the 
Union or the State ” carries with, it thé above implications, in fact, our attention has 
not been:drawn to any:servict that ‘could’ ‘be’so-éalled, which is nôt atténded by such 
features, it is not difficult to see that the Branch Postmaster or the extr a-departmental 
agent such as the petitioner cannot be regarded as-belonging to a'servicc. The: extra 
‘departmental ‘Branch Postmaster do: not constitute oy recognised: civil service. 2 


- We have found upon, the. records, placed before us. by the’ Department | that the 
setting up- of.a Branch Post Office. or its ‘withdrawal, is‘a matter which lies entirely 
within the discretion of the Departmental, Officers, chiefly the Superintendent of 
Post. ‘Offices of the area. It is significant also that ,the’ remuneration., or other 
allowance to be granted to a person placed in.charge-of such’ a, branch, Post. Office 
is also left entirely to the discretion of that Officer, except that certain maxima have 
been, prescribed, If the Department., finds.that the postal work in. that locality is 
not of sufficient volume. to justify the retention of the. Branch Post Office, the 
Department is at liberty, to - cease .the., postal; pperations connected,,therewith and” 
obviously the Branch Postmaster or the extra-departmental agent loses the allow- 
ance -which ‘he was being’ granted for the ‘discharge of duties: connetted with that 
Branch ‘Post ‘Office. : We do not ufiderstand the'petitioner to contend that in such 
an event he would be entitled-to demarid that he should be continued as the-Branch 
Postmaster of-another Branch Post Office. ‘In fact, onè -of'the ‘special qualifi- 
cations‘ of a person ir the position of the» petitioner is: that hé should'be a resident 
of the locality where this Branch Post Office'i is brome into existençe: : e A 


An even more deniteant Paturo which a: passing. pices was made ‘by 
the learned Advocate-General.in the course of, his arguments was ,this., It appears 
that these! Branch Postmasters or. extra-departmentalb agents are competent to avail 
themselves of leave after’ putting’ their’own nominees, ‘agénts or servants in charge 
of the Post Office. This „point has been, referred. to in Ch. ‘Venkataswamy y, Superinten- 
dent of Post Offices. This would be an extraordinary ‘feature if the post to which 
thé Branch Postmaster had*been appointed wasa civil post ‘or was' included i in any 
civil s service- tinder the’Government:' -In addition, angoran to ‘the miles poveruny 
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the appointment of such persons as the petitioner, it seems to be the overriding con- 
sideration that the persons appointed to these posts should have sources of income 
apart from the allowances granted for the postal work and should also be persons 
resident in the locality where their postal services are required. 


The Orissa decision that we have referred to above dealt with a similar case 
of extra-departmental Branch Postmaster. The learned Judges came to the conclu- 
sion that from the very nature of his employment and conditions of service, an extra- 
departmental Branch Postmaster cannot be held to be a Government servant much 
less as holding a civil post under the Union Government. The learned Judges 
considered the entire set of departmental rules dealing with Pranch Post Offices 
and the appointment of Branch Postmasters as extra-departmental agents and came 
to the above conclusion. We are m respectful agreement therewith. 


On behalf of the petitioner, Brojo Gopal Sarkar v. Commissioner of Police and othesedpamme 


was relied on. ‘That was a case where a Special Constable was appointed under 
section 12 of the Calcutta Suburban Police Act. A Policeman so appointed was not 
entitled to any remuneration and had in fact to pay for his own uniform. But it 
was nevertheless held that he was the holder of a civil post within the meaning of 
Article 311 of the Constitution. We are not able to see how this decision helps the 
petitioner. The feature that was relied upon in that case centered upon section 13 
of the Calcutta Suburban Police Act which laid down: 

“ Every Special Police Officer so appointed shall have the same powers, privileges and protection 

and shall be liable to perform the same duties and shall be amenable to the same penalties and be 
subordinate to the same authorities as the ordinary officers of Police.” : 
Notwithstanding that no remuneration was attached to that post, the confer- 
ment of the same powers, privileges and protection which are available to the 
ordinary police officer obviously brought him within the scope of Article 311 of the 
Constitution. 


* Karuppa Udayar v. State of Madras*, dealt with the case of a Village Karnam 
which post was held to be a civil post under the State of Madras within the meaning 
of Article 311 (1). The matter was not discussed, but the Court took the view that 
a Village Officer such as the Village Karnam, whether he is a hereditary officer or 
a non-hereditary officer, is a civil servant who holds the post under the State. It is 
obvious that in the case of a Karnam, there is a regular post of the office of Karnam 
attached to practically every village and when a person is appointed to such a post, 
it should not require much argument to conclude that he is the holder of a civil 

ost. The present case we are concerned with is however easily distinguishable 

om that decision because it is not the case of the petitioner that he was appointed 
åo a post which was in existence. In fact, it was his selection to perform certain 
postal duties that brought the post, if it can be so called, into existence. 


In Deenabandhu Sahu v. Fadumoni Mangaraj and others’, the question arose whether 
the assistance of an extra-departmental agent in a Branch Post Office taken by a 
candidate in canvassing for him in an election amounted to a corrupt practice within 
the meaning of the Representation of the People Act. The point for decision of the 
Supreme Court was whether these persons were in the service of the Government 
and belonged to any of the classes set out in section 123 of the Representation of the 
People Act. Though the judgment of the Supreme Court does not set out the details 
the conclusion reached was expressed in these terms : 

** With reference to the last of the findin 3 it is posible to urge with some force that extra- 


departmental agents and presidents of Chowkidari Unions are not, having regard to their functions, 
government servants and that accordingly there was no contravention of section 123 (8).” 


This authority is clearly against the petitioner’s contentions. 


The petitioner is not entitled to the protection guaranteed by Article 311 of the 
Gonstitution to civil servants. He was not a member of a civil service. Nor did 
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he hold any civil post. He was not a civil servant. In fact, he was not a servant 
at all, The relationship between the Government and the petitioner was not that 
of an employer and an employee. Even the petitioner’s time was not at the disposal 
of the Government. The relations between the Postal Department of the Govern- 
ment and the petitioner were wholly contractual. He was only an agent for the 
discharge of specified functions of the Postal Department. That contract was 
terminated. Whether that termination was wrongful does not really arise for 
consideration in these proceedings. Article 311 cannot apply to termination of 
such contracts. It is true that the petitioner was not given a full opportunity to 
show cause Against the termination of the contract of agency. But, in dealing with 
the case of an alleged breach of contract, there is no scope for invoking any principle 
of natural justice. Ifthe rules framed by the Department are viewed as embodying 
the conditions of the contract, that is, as embodying some of the terms of the con- 


weaiast of agency, the position was that the agency could be terminated in such cases 


as the petitioner’s without any need to give an opportunity to show cause against 
such termination. In any case, as we have said, there is no scope for attacking the 
validity of the termination of the contract on the ground it was opposed to principles 
of natural justice. 


We hold that the petitioner is not entitled to the constitutional protection of 


Article 311. Nor is he otherwise entitled to challenge the validity of the order. 
The rule nisi is discharged and the petition is dismissed. No order as to costs. 


K.L.B. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
gas (Appellate Jurisdiction.) 


PRESENT :—MR. Justice RAJAGOPALAN AND MR. JUSTICE SRINIVASAN. 


The State of Madras by the Secretary, Revenue Department, 
Madras and another .. Appellants* 
0. 
The Urumu Seshachalam Chettiar Charities, Tiruchirapalli, by 
its Board of Trustees and others .. Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 3, 6 (4) and 6 (14)— 
Applicability—T est of exclusiveness. 

It has been held in Ramanasramam v. The Commissioner for Hindu Religious and Charitable Endowments 
Madras, (1960) 2 M.L.J. 121 : L.L.R. (1960) Mad. 922, a religious institution like a temple would not 
be a Hindu religious institution or a Hindu religious endowment, unless it was exclusively Hindu in 
character. The same principle is also applicable to a charitable endowment. 


The very definition of charitable endowment in section 6 (4) of the Madras Hindu Religious ane 
Charitable Endowment Act (XIX of 1951) postulates the test of exclusiveness. Unless the benefit 
of the endowment is confined wholly to Hindus, it would not be a charitable endowment as defined 
in that section. ' The prefix ‘‘ Hindu ” to expression “‘ public charitable endowmwnt”’ in section 3 
emphasizes this feature. Section 3 cannot be invoked unless the endowment is exclusively Hindu 
in character. 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated 3rd March, 1959 and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 1034 
of 1957, presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records in G.O. Ms. No. 3705, dated 20th September, 
1957, on the file of the State of Madras (Revenue Department) and to quash the 
order therein. i 

The Advocate-General: (V. K. Thiruvenkatachari) and the Additional Govern- 
ment Pleader (M. M. Ismail), for Appellants. 


A. V. Narayanaswami Iyer, R. Venkatachalam, S. Mohankumaramangalam and 
S. Ramaswami, for Respondents. : 
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“ The Otder“of. the Court was made by " 24/5 ” eee ee 


es _ Rajagopalan, J. —_This is ‘an appeal ‘preferred iby the State azant i judgment, 
of our learned brother Balakrishna Ayyar, J., in which ‘he held that the charitaple 
trusts founded by Urumu. Seshachlam Chettiar did not constitute Hindu Public 
Charitable Endowments within the scope of the’ Madras Hindu. Religious and, 
Charitable Endowments Act (XIX of 1951)., The learned Judge directed the issue, 
of, a writ, of certiorari to set aside the ‘Notification, dated 2oth S tember, 195791 issued. 
by the Government under section 3 of that Act, extending. the provisions of that. 
Act to these charities. That Act has since been repealed and, has oneni by 
the Hindu Religious, and Charitable Endowments Act (XXII: “of 1959), There has 
been no change in the relevant statutory provisions. we have to consider in this appeal., 

We shall refer to.the statutory provisions of Act XIX of 1951, and we, shall refer to 
it as the Act i in the rest of this-judgment. .; | , 


' , ë 


tet Paragraph 4 of the Trust deed, dated rath Novèmber, 1952; executed iby Urumu 
Seshachalam Chettiar provided : 


Ta The main objects of the Trust are :— 
(a) To run Educational and Industrial Institutions. 
E) To provide facilities for poor, helpless, and deserving Hindu boys and Agtt to gee themselves 


equipped physically, mentally and morally for leading a good | life and be of service to themselves and 
to socitty. 


fi yt ’ ` 


-» 1+ (e) To train young people for the service of the country. ees 
‘(d) To imbibe our ancient culture ¢ a d fo inculcate, the same into the minds of our young boys 
and girls; and ee ota 


+ 


(s) To do such other ‘dings as may in the discretidn: of-thé trustees be good and beneficial Sf ° 
the social and educational advancement of the boys and girls.” f 


The provision in paragraph 7 (4). of, the Trust deed was : 
The. trustees may, for the purpose of carrying on the trust :— i P 


acquire the Urumu Dhanalakshmi Vidyalayam and the Urumu Seshachalam Chetty Hindu 
Orphanage and similar other institutions, conduct those institutions and a all aa ae additions 
alterations and i improvements for the all round expansion of the trus trust.” ' 


Balakrishna Ayyar, ie pointed out that the Vidyalayam ai EE to in ay 
7 (a) of the Trust deed was not a ‘wholly Hindu institution, but it was open : to. 
members of other communities as well. The learned Judge. referred in particular 
to. clauses (a), (c) wand (e) of paragraph 4 of the- Trust deed, and his finding was': 

“Tt ig tear that the settlor intended to bene fit communities other than Hindus alone.” 


: Fhe "correctness of--the finding ‘ of the learned Judge, that the benefits’ of. he 


charities founded ‘by Seshachala under the Trust, déed were not confined, exchisively 
to, Hindus, could not be assailed, and, we did not understand the learned Advocate-: 
General, who appeared for the State - ‘(appellant), to-challenge the: correctness’ of 
that finding. oes 

j ‘After “pointing out that thè Act applied, to (i), ‘Hindu Religious Institutions 
and Endowments, and” (2) Hindu-Pablic Charitable aunoa and | Endowments 
the learned Judge observed : oy : go ee eur oe nN 


<t" The word ‘Hindu’, must'be given the same-connotation wheter i it is readin contection with 
religious institutions and endowments, or whether, it is read,in connection. with charitable, institutions 
and endowments. Now, we can have a Hindu religious ; institution or a Christian religious institution 
or a Muslim religious mstitution. But I do not see how we can have a religious institution which 
is-at one and the same time partly Hinduand partly Christian or partly Muslin, Me ER 


The learned Judge observed further’! 95 =t -ia -+ Core Po onu 


F) 


‘*"There‘can be no doubt whatever that so fà? as religious’ institutions are concerned, ‘the Act 
i& intended to apply only to pcan institutions and endowments: which-are e cxelosively. Hindu in 
character,’’---~.- - ~e -~ ~~ aara a n Seta nanna a 


With reference to the endowments created by Seshachala the final conclusion òf 
the’ learned Judge“was thus expressed : 
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fre “After, having. read. the entire document and exammed the-various considerations urged! by 'the 
learned, counsel for the Respondents, I am clear in my mind thatit,wquld not be-right to say that the 
institution or endowment setup by the deed of trust is ¢xclusively Hindu in, character.. ‘That, means 


that section 3 of the Hindu” ‘Religious and Charitable Endovinients Act canot be invoked i in, relatioir 
to this aed i 


We aie. respectful agreement’ EN Balakrishna ‘ Ayyar, Ta Tei he, stated 
that the word. “ Hindu” should ‘be accorded the same significance in relation. to 
both religious and charitable ‘endowments in , construing the scope of the Act and 
its provisions. ‘The principle laid down by the learned Judge, that a religious 
institution like'a ` temple would not bea Hindu, religious institution ora Hindu 
religious ‘endowment unless it’ was exclusively’ Hindu i in character, was approved of 
by a Division Bench with reference to, a temple i in Sri Ramanasramam v. a mmisstoner 
for Hindu Religious and Charitable Endowments, Madras}. Ramaswami, J., expressed his 
—aeigement with the test of. exclusivencss. at pages 370-371 of the report and, 
ntanaraydnan, J., expressed his agreement with the test. formulated by 
Balakrishna Ayyar, J., at page 378 of the report. That decision of a Division Bench 
is authority binding on us. Even had we been convinced that the test of exclusiveness, 
formulated by Balakrishna Ayyar, J., with reference to both Hindu | charitable, 
endowments and Hindu religious endowments was not correct, we could only 
have referred the question for determination by a Full Bench, as the determination 
of that question necessarily involves an examination of the correctness of the decision 
of thé Division Bench in Ramanasramam v: Commissioner for Hindu Religious and Ghari- 
table Endowments, Madras, which accepted that test as correct.. We are not convinced. 
that that decision requires reconsideration by a Full Bench. Normally that 
should have sufficed to reject this appeal.’ We shall; ‘however, examine’ the question 
tissue, as if-it were res, integra. ` Was the ‘test of exclusiveness formulated and 
applied by Balakrishna Ayyar, J., correct? ' To constitute a' Hindu public chari- 
table endowment within the scope of Act XIX. of-1951is it'necéssary that the bene- 
fits of the endowment should be confined exclusively , to Hindus ? eS R 


cn “The Act did not define what a Hindu public charitable dadlowmshty was. Nor 
did it define a Hindu religious endowment.. ‘The Act, however, defined a charitable 


endowment in’ section-6 9. and a religious. endowment i ‘in: section,’ 6 (14). Section: 
6.(4) runs: PEA A oe eee oad ; 

“ “Charitable endowment’ means all property given or endowed for the benefit of, or used as of 
right by, the Hindu or the Jain community or any‘section thereof, forthe support or maintenance of 
objects of utility to the said. community or section, such as rest: shouses, choultries;: patasalas, schools 
and colleges, houses for feeding the poor andrinstitutions for the advancement of education, medical 
relief and public health or other objects of: a like nature’ ‘and includes the institution concerned.” ` ‘ 


Section 6-(14)'is : anna 


“< Religious endowment ” or beg cents ‘means all property bélonging to or given or endowed 
for the support of maths or-temples, or given or endowed for the performance of any service or charity 
of a public nature connected therewith or of.any other religious charity ; and includes the unstitution 
concerned and also the premises thereof, but does not include gifts of property made as personal gifts 
to the archaka, service-holder or other employee of a religious institution. i 


Terhple, which. itself is a religious endowment as defined: by. section 6," (4), was, 
définėd iri section 6 (EPEE a a Sat , 


? 


a 


ot “ temple’ means-a: place by whatever designatioñ adie used as a ‘lace of publié religious 
worship, and dedicated to, or for the benefit .of or used, as of. right, oe the. Hindu community or any 
séction thereof, as a place of public religious worship.’ , ; 

The lanen ‘Advocate-General contended that such concepts: as Hindu: chart 

table endowments and. Hindu Religious Endowments were well-known before’ these’ 
expressions were employed in Act XIX of .1951.. They had been used in Madras 
Act.II, of 1927, which was repealed and. replaced by Act XIX of 195r.. .These'ex- 
pressions were used when the Limitation Act was-amended in 1929 and when Articles 
134-A and. 134-B were, introduced. . Articles,.134-A and, 134-B referred to Hindy, 
Muhammadan, or Buddhist religious.. or charitable endowments: ‘The, Limitation 


cee eee 
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Act did not define either what a Hindu or Muhammadan charitable endowment 
was. But, the learned Advocate-General contended, the concept was clear enough. 
The further submission of the learned Advocate-General was, that the factors to. 
be taken into account in deciding what constituted a Hindu charitable endowment 
were: (1) was the endowment founded by a Hindu, that is, by a person who was 
governed by the personal law applicable to Hindus ; (2) was the trust er endowment 
valid tested by the personal law, the Hindu Law, applicable to the founder ; and 
(3) were the management and the devolution of the right to manage the trust 
regulated by the Hindu Law. The learned Advocate-General contended that to 
constitute a Hindu charitable endowment, or for the matter of that $ Hindu reli- 
gious endowment, it was not necessary that the benefits should be confined exclu- 
sively to Hindus. Even if the question, who the beneficiaries were, came into the 
picture at all in deciding whether a given endowment was a Hindu charitable 
endowment, it was enough if it was shown that the Hindus benefited by that eado 
ment, even if it be that they shared those benefits with members of other communities. 
The learned Advocate-General referred to the passage at page 52 of Mukherjea’s 
Hindu Law of Religious and Charitable Trust where the learned author set out the 
essentials of a valid religious or charitable trust that could be founded by a 
Hindu. The learned Advocate-General also referred to the passages in Chapter 
XI of Mulla’s Hindu Law, reth cdition, which explained the factors necessary to 
establish the validity of a trust, that is, a public charitable endowment founded by 
a Hindu. THe observations of Mukherji, J., in Manohar Mukherji v. Bhubendranath 
Mukherji+, were also referred to. 


We do not propose to express any concluded opinion of ours on the question, 
what constitutes a Hindu charitable endowment or a Hindu religious endowment, 
within the meaning of Article 134-A or Article 134-B. Nor is it necessary for us 
to decide what the common law concept or the Hindu Law concept of a Hindu public 
charitable endowment should be. We have to address ourselves to the question 
before us, what constitute a Hindu public charitable endowment within the meaning 
of section 3 of the Act, Act XIX of 1951. As we have pointed out, that expression 
was not defined by the Act. Obviously it has to be a charitable endowment, before 
it can be a Hindu public charitable endowment within the scope of section 3. 
Charitable endowment was defined by section 6 (4) of the Act. We shall leave out 
of account the reference to the Jain community in section 6 (4) and confine 
ourselves to the Hindu community. If we split up section 6 (4) into some of its com- 
ponent parts the resultant position is: (1) charitable endowment means all pro- 
perty given or endowed for the benefit of the Hindu community or any section there- 
of; (2) charitable endowment means all property given or endowed for the support 
or maintenance of objects of the utility tothe Hindu community or any section there- 
of; and (3) charitable endowment means all property used as of right by the Hindu 
community or any section thereof. ‘The institutions themselves in each of these 
cases are included in the statutory expression ‘‘ charitable endowment.” Of 
course the word “‘ exclusively ” is not to be found in the definition. If that word 
can be read with this clause, that has to be read with reference to each of the three 
clauses we have mentioned above, that is, the endowment should be for the exclusive 
benefit of the Hindu community, or it should be used as of right exclusively by the 
Hindu community, or it should be for the support or maintenance of the objects of 
utility exclusively to the Hindu community. The use of the prefix ‘‘ Hindu ” should 
have the same significance with reference to charitable and religious endowments 
for the purposes of the Act. We have already pointed out that a temple is a religious 
endowment. Temple has been defined in section 6 (17) of the Act: 

“< temple ’ means a place by whatever designation known, used as a place of public religious 
worship, and dedication to, or for the benefit of or used as of right by, the Hindu community or any 
section thereof, as a place of public religious worship ”. 

Fy seems clear to us that the very definition of temple in section 6 (17) of the Act pos- 
tulates the test of exclusiveness. It will not be a temple at all as defined in section 





1. (1992) LL.R. 60 Cal. 452 at 473 (F.B.). 
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6 (17) of the Act, if it is not dedicated for the benefit exclusively of the Hindu com- 
munity or if it is not used as of right exclusively by the Hindu community. A place 
‘of public worship used ‘as of right by members of all communities including the 
Hindus cannot be a temple as defined by:section 6 (17) ; much less can it be viewed _ 
as a Hindu temple or a Hindu religious endowment. The expressions “for the 
benefit of ? and “ used as of right by the Hindu community” should, in our opinion, 
have the same significance in relation to charitable endowments, as they have in 
elation to temples which"are religious endowments. They should have the same 
meaning in |, construing either section 6 (4) or section 6(17). In our opinion, even 
-apart from? the prefix “Hindu ” in'relation to public charitable endowments in, 
‘section 3, the very definition ‘of charitable endowments in section 6 (4) postnlates 
the test of exclusiveness. . Unless, for example, the benefit of the endowment is 
confined wholly to Hindus it would not bea charitable endowment as defined by 

muamection 6 (4). The prefix “Hindu” to the expression “‘public charitable endowment” 
in section 3 tends, if anything, to emphasise that feature. When the benefit | of 
the endowments is made such a decisive feature of the statutory concept of a chari- 
table endowment by the definition in-section 6 (4) of the Act, we can see no scope 
for accepting the contention of the learned Advocate-General, that who the benefi- 
ciaries of the trust are is not determinative of the question, what constitutes a Hindu 
“public: charitable endowment. for purposes of section 3 of the Act. ` 


The learned Advocate-General submitted that anomalous results ane follow 
if the test of exclusiveness were adopted in determining what constitutes a Hindu 
public charitable endowment within the scope of section 3 of the Act. The learned 
Advocate-General pointed out that normally no Hindu would contemplate exclusion 
«~of members of other communities from the, benefit of the public charity familiarly 
known as a Water Pandal, if he were. founding such a public charity. That was 
given only as'an example: Establishment of a Water Panda! charity may be es- 
tablishment of a public charitable endowment. But it is not every public charitable; 
éndowment that‘is brought-within the scopé of Act XIX of 1951, Every public. 
charitable endowment founded by a’ Hindu does not become a Hindu charitable’ 
-endowment. ` The mere fact that the founder was,a Hindu is ot enough even . to 
make a trust or endowment a’ charitable endowment as defined by.section 6 (4) of the. 
Act. Certainly it is not enough’ to make it a Hindu public charitable endowment.: 
To bring a public charitable endowment within, the scope of section 3 of the Act it 
is necessary to establish first that it is a: Hindu charitable endowment. It will not, 
be a Hindu charitable endowment, if the benefit.of the endowment can be shared 
-as of right by members of the public, other than Hindus. ' 


We are in entire agreement with the conclusion of Balakrishna Revs J: 

O E +. Iam clear in my‘mind that it would not be right to say that the institution 
or endowment set up: by, the deed of trust (by Seshachala) is exclusively Hindu.in character, That 
means that section 3 of the Hindu Religious and Charitable Sedowments Act cannot be invoked in 

rrelation to this institution.” ` . 

The appeał fails and is dismissed with the costs of the first respondent. 
Counsel feé Rs. 250.’ eG 3 z 
K.L.B. eT PORS” Appeal dismissed. 
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wa, iN. THE HIGH. COURT,.OF OO RES. "MADRAS . rag 
oY a PRESENT Mr. Jusrice S ae cane 


Apa Chettiar . ' E A fee Amada en SE Appelt are 
et Os ee a E e 
Maya Naidu alias Natesa Naida © 6 1) ep ade Respondent; 


' Madras Indébied. Agricuiturists "Temporary Relief Act Wai iggs), “secon aa for recovery of 
land with mesne brofils-If " © Suit for recovery of debt” —Sectson 5-5 opti icab ilit. 


“The Proviso to section 3 of Madras Act, v of 1954 makes olear, that, evén if there i is 2 money, claim 
By way of mesne profits associated with asut for recovery of land, the existence of such claim, would 
not convert that suit into a suit for recovery of debt: ` It cannot be said that thé ‘Proviso refers’ only 
to suit by owner for recovery. of possession and not to a suit by a usufuictuaiy mortgagce seekmg to 
obtain possession of the mortgaged property. . .. 


‘The fact that at the time of filing the application the decrec-hólder did not advance the plea ieee 
he refrained from making the application. under the belief ‘‘,in good faith” that section 3 of the Act 
did apply to the application, but put forward only. when the objection was taken on the administrative 
side, suggests an after thought; which 1s hardly what'sectidn’3 implies by good faith. Hence the 
Pee cannot avail the protection accorded by section 5 of the Act. :* , 

‘Appeal agairist- the, Order of the Court of the ‘Subordinate’ Judge (Additional), 
" Ghiddaldre, dated 18th December, 1958 and made in A.S. No. 62 of 1958 preferred 
against the Order of the Court of the District Minsif, A A in Pi P. Ne: 745 
of-1957 in O.S. No. 594 of 1952. i von 


aoe G. Parthasarathy’ Ayyangur and P. Parthasarathy Ayyarigar, | for Appalast: 
Ne ‘Suryanarayana and V. K. Mahadeva Sastri, for, Respondent. ee ee 
. The Court: delivered the following © Certo togo | oe “ 


Juvonen: +—The appellant had obtàired: a ‘ dectee’ o péssession, òf imaoveable: 
property on gth Noveniber, 1953-, It would appear that the judgment-debtor had. 
executed ‘an’ usufructuary morigage in favour of the, appéllant but had failed . to, 
place him’in, possession of the property. “The suit was laid „by. the’ appellant for 
recovery of | possession’ on ; the footing of the usuffuctuary mortgage in his favour. 
A decree followed both for possession and for meshe profits. The exécution petition, 
which has led’ to the appeal,’ “was filed on” goth Nóvember, 1957. It was clearly 
beyond three years from’ the date of the decree, and ‘to the’ objection raised on the 
adrhinistrative side of the District Munsif’s ‘Court, an endorsement was made on,the 
execution petition, setting up Ordinance V of 1953, Act Vof 1954 ‘and Act I of 1955, 
as saving the bdr of limitation. The , question that arose, therefore, was ‘whether 
the bar of limitation was overcome by one or’ other or both the enactments. 


' The. learned District‘ Munsif held, and the lower appellate ‘Court’ agreed with. 
him that under Proviso 3.to section 3 oftAct V of. 1954, the.suit for possession of land 
should not be deemed to be à suit for recovery of debt. In answer to the further 
contention that’ the ‘period of time, during which the decreé-holder’ believing in 
good faith that section 3 of the Act applied to the execution a plication, should also 
be excluded under section 5 of the Act, both the Courts held. that the plea was far 
from convincing and could not avail the decree-holder. The execution, petition, was 
peter dismissed as barred by time., Hence this appeal. 


: "The short ‘question that arose is, therefore, clear. Itis whether the bar of suits 
and applications which is provided for in section 3 of Act V of 1954 would apply 
to the present decree which is a decree, for possession of land and for profits relating 
to the period during which the plaintiff was kept out of possession of the land. Sec- 
tion 3 states : 


“No suit for the recovery of a debt shall be instituted, no application for the execution of a decree- 
for payment of money passed in a suit for the recovery of a debt shall be made.” 


- The question that arises is, therefore, whether this is a suit which would come- 
within the scope of the expression “suit for the recovery of a debt”. Debt has. 
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been defined.in the Act to mean any sum of money which’ a person is liable to pay 
under a contract for consideration received and includes rent in cash or kind which 
a person is liable to pay or deliver in respect of the lawful use and occupation of land. 
On a plain reading of the section, read with the definition of the expression “ debt ”’, 
it would seem to follow that, where a suit is for recovery of possession of land, it would 
not be govérned by section 3 of the Act. The Proviso to the section removes, to 
my mind, all possible ambiguity. It states : l l 

“Provided that a suit for possession of land shall not be deemed to be a suit for recovery, of debt 
by reason megely of mesne profits being also prayed for.” 

This Proviso makes it clear that, even if there is a money claim by way of mesne 
profits associated with a suit for recovery of land, the existence of such claim would not 
convert that suit into a suit for recovery of a debt. 


==> [tis further argued by the learned counsel for the appellant that, in the suit i 


m 


which the decree was passed, it was not mesne profits that was claimed. He would 
have it that this proviso only refers to a suit where a person, entitled to the possessión 
of land as owner, sues for possession, and it would not apply to a case where an usu- 
fructuary mortgagee seeks to obtain possession of land, on the footing of the limited 
title in his favour. It seems to me that, on a careful consideration of the proviso, 
such a construction does not easily flow therefrom. The expression used “ʻa suit for 


“possession of land ” is couched in perfectly general terms, and to impose a limitation 


upon it in the manner suggested by the above argument, seems opposed to the ordi- 
nary rules of construction of statutes. J am, therefore, inclined to agree with the 
view taken on the interpretation of the proviso by the Courts below. 


w= The next argument is that, even assuming that section 3 is not applicable, sec- 


tion 5 gives the right of extended limitation to an applicant, who, believing in good 
faith that section 3 of the Ordinance or section 3 of the Act applied to such application 
refrained from making the application. Here again, I am faced with considerable 
‘difficulty. In all cases of execution petitions, which are on the face of it out of time, 
it is generally expected that the parties making applications should explain how the 
applications are in time. In this case, though the application was filed well over a 
year after three years’ period had expired, the petitioner did not at the time of filing 
the application specifically explain how the application was in time. The executing 
Court therefore returned this application and it was resubmitted with the following : 
(This is the endorsement made by the counsel for the petitioner.) 

“ The defendants are agriculturists and the Moratorium Acts apply to this E.P. The decree, 
holder also bona fide believed that be could not apply for execution because of Ordinance V of 1953- 
Act V of 1954 and Act I of 1955, and if the period of duration of the above Acts is excluded, this 
E.P. is in time.” ` R l 
The question that arises for consideration is whether the decree-holder refrained 
from making application under the belief, “ in good faith ” that section 3 of the Act 
did apply to the application. Apart from the counsel’s endorsement upon the execu- 
tion petition, no material is available, wherefrom I can gather that the decree-holder 
was under the honest, but mistaken impression about the legal position. The fact, 
that at the time of filing the application no such plea was advanced but was put for- 
ward only when the objection was taken on administrative side, suggests an after- 
thought, which is hardly what section 3 implies by good faith and refraining from 
making application on the basis of good faith. I have given the matter careful 
attention, and I find it difficult to sustain the contention that section 5 protects the 
a rage in any way. I accordingly find that the conclusion of the 
‘lower Courts is right. The appeal is dismissed with costs. Leave granted. 


K.L.B. ' Appeal dismissed. 
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„IN: THE HIGH: COURT. OE JUDICATURE: AT ‘MADRAS. 


DO ee o ar (Special Original Jurisdiction.) ` F : my oe 
aE a aa _ PRESENT :—MR. e Jomas, Rajnooransit xl : 

Valian- Aa a aana Af ee i At RT _Petidlongr* = 

© ie. FS ES E Pe Tae ch 

Mari Samban and others i Ai ws * Respondents 


‘Madras Proprietary Estates Village Sirie Act (IZ of 1894), sections 9 and i II ei Sape of: 


The normal rule of harmonious construction has to ,be adopted in construin; ng the scope of sections 
“g and 11 ‘(2) of the Madras Proprietary Estates Village Service, Act, 1894, e section 9 permits 
“the proprietor six weeks’ time within which to-appoint’a ‘person to a vacancy ‘and send notice of that 
appointment to the Revenue Divisional Officer within the prescribed time, section 11° (2) empowers 
e Revenue Divisional Officer to make the appointment himself if the notice of appointment Unde 
„section g-is not received by him within the'prescribed time.” Séction g` does not “prescribe, any time 
within which notice of appointment should reach the' Revenue Divisional -Officer. The’ six weeks 
pres rescribed, under section g do-not include within it the.date of receipt of the notice by the Revenue 
ivisional’ Officer. , The expression “‘if the notice of a appointment. is not received within the prescribed 
time ” in section 11 (2 ‘of the Act could only mean if, taking, the normal means of „communication 
‘available, notice of appointment is not received within’ a ‘reasonable time after the expiry” of the six 
weeks referred to in section g of the Act ”: S m foot te E 


Petition undér Article 226 of the Constitution of ‘India, ying that i in. the cir- 
*climstarices stated in’ the ‘affidavit ‘filed therewith the’ High | aia will be-pleased to 
‘issue a writ of certiorari calling for the records'i in D. Dis. No.. 14435 0f 1956 on the file 

of the ‘Collector of Tiruchirapalli; relating to the appointment. of last grade. village 
servant of Inam Kalpalayam village,” Lalgudi Taluk, and also the records from the 
_Revenue Divisional Officer,, Musiri,; in his L. Dis. No. 4631 of 1956-dated grtf* 
“April, 1956 and: quash, the order ofthe Collector -of Tineurapall dated! oh 
September, 1957 in his said D. Dis. No. 14435 of 1956. , Rs £ 


Aoa „Arunachalam and R. Venkatachalam, for Petitioner. * È Bre ites E i 


“E. B. Krishnan and The Additional. Government Pleader (M. M. Fimeit on 
behalo Respondiens i ae oy 


The, Court made; the. following - ae ; s 


«1, ORDER.—The- non-hereditary : pst of the Talajari of Kipala village! i in 
Lalgudi. Taluk, : Tiruchirapalli- ee -fell vacant ‘when its‘permanent incumbent 
died on ‘19th December! 1955. The sentient to that post was governed by the 
provisions of the Proprietary Estates Village Service Act II of 1894.. - 


~o Seétion-8 of Act IL of 1894, which I shall heréafter refer td. as an Act; required, 
the proprietor ofthe village or estate to inform the Revénué Divisional Officer of 
the vacancy within 30 days after its occurrence, The right. to fill up the vacancy 


‘was: given to the proprietor of the village by section 9 of: ‘the ia oS relevant 
“portion of which ‘directed: - 


a The proprietor of the village ‘shall within six Weeks a E a person to such vacant t office ' ‘and 
‘send notice of the appointment in- mae to the Revenue 2 cer in charge of ne division i in which the 


„village issituated.” . i. 
-Section ‘10 | (1): (ii) set out me statutory dilgualiications. ‘The relevant nt portion 
-of section 11 (1): provided : `-7 -` > e 


‘T. "© Jf thè Revenue Officer tò whom notice of appointment is ‘sent aer section” 9. conisiders ‘the 
ipenona pointed to be disqualified under sub-section’ (1) of the. preceding section, ‘he may atany time 
e, months-from „the, date of, .the- receipt ;by -him. of „the. said; notice of appointment, 
Aa ‘after, giving notice, to the parties,concerned and making enquiry record his objections and: call 
upon’ the‘ proprietor to appoint ; another person and the proprictor, “shall ‘thereupon ç do so and, send 
notice ofsuch new appointment to'the said Revenue Officer within'six weeks of such reqiiisition.” 
Section, LI, (2), directed : ape 
“ Ifthe notice of appointment referred to in section g or the notice of the new appointment referred 
tå in sub-section (1) is not received within the prescri time, or if the person newly appointed under 
sub-section (1) is also considered by the said Revenue Officer, after giving notice and making inquiry 
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as aforesaid, to be disqualified as aforesaid, such officer may make the appointment himself by 
selecting a person duly qualified under section 10.” 


Section 11 (3) provided for an appeal and it ran: 


“Whenever an appointment is disallowed under this section, an appeal shall lie to the District 
Collector within one month.” 


The vacancy arose on 19th December, 1955. The proprietor appointed the 
first respondent, Mari Samban. The nomination of Mari Samban was dated 2gth 
January, 1956, which was within the period of six weeks for which section 9 provided. 
The nominafion, however, reached the Revenue Divisional Officer on 31st January, 
1946, which was one day beyond the period of six weeks. 


The procedure adopted thereafter by the Revenue Officers was certainly not in 
accordance with the provisions of the Act,-the relevant portions of which I have re- 
mesf?red to above. If the notice of appointment dated egth January, 1956 and received 
on 31st January, 1956, by the Revenue Divisional Officer was a valid notice of appoint- 
ment, the Revenue Divisional Officer could have disallowed it only in the circumstances 
set out under section 11 (1) of the Act. . If, however, it was not a valid notice of ap- 
pointment, in the sense that it was not sent wtihin the statutory period for which 
section 9 pou: the Revenue Divisional Officer could exercise his power of appoint- 
ment under section 11 (2). What the Revenue Divisional Officer, did on receipt of 
the notice of appointment dated 29th January, 1956, was to forward the papers to the 
Tahsildar. The Tahsildar purported to appoint the first respondent. The Tahsil- 
‘dar had certainly no jurisdiction to order any appointment. Against that order the 
petitioner purported to prefer an appeal to the Revenue Divisional Officer. There 
~ Ķgas no statutory provision for any appeal against the order of a Tahsildar. Nor 
could the Revenue Divisional Officer claim any appellate jurisdiction. The Revenue 
Divisional Officer however allowed the appeal of the petitioner on grd April, 1956, 
and in purported exercise of that appellate jurisdiction he appointed the petitioyer. 
Mari Samban, the first respondent, and the proprietor, who has been anled as 
the second respondent in these proceedings, preferred appeals to the Collector against 
the order of the Revenue Divisional Officer dated 'grd April, 1956. Section 11 (3) 
of the Act, it should be remembered, was limited in its scope. It provided for an 
appeal only against the disallowance ofan appointment. There was no disallowance 
as such by the competent authority in this case under section 11 (1) of the Act. 
Though the scope of section 11 (3) of the Act was limited, section 3 (3) of Madras 
Regulation VII of 1828 gave certain controlling powers to the Collector if the statu- 
‘tory conditions were satisfied. But it was not thise powers the Collector purported to 
exercise. He held that the notice of appo aa sent by the proprietor was not 
within the time allowed by the Act, but the Collector purported to condone the delay 
of one day. ~The Collector allowed the appeal, set aside the order of the Revenue 
Divisional Officer and directed the appointment of the first respondent. It should 
be needless to point out that the Act did not empower the Collector to condone any 
delay, or to treat as valid a notice of appointment that did not conform to the 
statutory requirements of section 9 and section 11 (2). 


The petitioner applied under Article 226 of the Constitution for the issue of a 
writ of certlorari to set aside the order of the Collector dated 6th September, 1957. 
‘In purporting to condone’ the delay the Collector acted without jurisdiction.“ 


Since the question was debated at length I shall record my opinion on the scope 
of section g and section 11 (2) of the Act. Section 9 permits the proprietor six weeks 
within which to appoint a person to the vacancy and send the notice of that appoint- 

"ment to the’ Revenue Divisional’ Officer. Section ‘11 (2) empowers the Revenue 
_Divisiona}. Officer to make the appointment himself, if the notice of appéintment 
authorised by section g is not received within the prescribed time. While section 9 
prescribes six weeks for the appointment and the intimation thereof by the proprietor, 
section 11 (2) refers to the receipt of the notité of appointment “ withifi the prescrib- 
edtime”’. Neither section g nor any other provision of the Act prescribes any time 
within which the notice of appointment should reach; thé Revenue Divisional Officer. 
The normal rule of harmonious construction has to be adopted in construing the 
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scope of sections 9 and 11 (2) read together. -It should be remembered that the pro- 
prietor of the village has to send the notice to the Revenue Divisional Officer. Gonsi- 
dering the distances and the normal means of communication even at the time when 
the Act was passed, 1894, it should be fairly obvious that no considerable delay was 
anticipated between the despatch of the nomination by the proprietor and its receipt 
by the Revenue Divisional Officer. Whether the notice of appointment was sent 
‘by post or delivered by messenger within the comparatively small area of a revenue 
division, there would have been no considerable delay in the transmission of the 
notice of appointment. The six weeks specifically prescribed by section 9 of-the 
Act does not include within it the date of receipt by the Revenue Divifional Officer. 
Six weeks are allowed to the proprietor within which he has to appoint a person to the 
vacancy and send notice i that appointment to the Revenue Divisional Officer. 
The expression “if the notice of appointment is not received within the prescribed 
time ” in section 11 (2) of the Act could only mean “‘ if, taking the normal meansset=em: 
communication available, notice of appointment is not received within a reasonable 
time after the expiry of the six weeks,referred to in section g of the Act”. It is by 
that test that the validity of the notice of appointment dated 29th January, 1956, but 
received by the Revenue Divisional Officer on gist January, 1956, will have to be 
tested. Was it sent within the time allowed by section g and was it “ received within 
the prescribed time” referred to in section 11 (2). The Revenue Divisional Officer 
never addressed himself to that question. He left the appointment to be made by the 
“Tahsildar, and he himself purported to exercise an appellate jurisdiction. The Collec- 
tor se did not go into the question. He held that there was a delay but purported to 
condone it. 


Section 11 (3) which conferred appellate jurisdiction on the Collector is lim#et® S 

‘in its scope. An ap is allowed against the disallowance ofan appointment made 
-by the proprietor, the disallowance having been ordered by the Revenue Divisional 
‘Officer. tt was for the Collector to decide whether the order of the Revenue Diyi- 
sional Officer, dated grd April, 1956, against which an appeal was preferred, was an 
-order disallowing the appointment made by the proprietor. If that test was satisfied 
and the appeal was competent, it was for the Collector to decide whether the Revenue 
‘Divisional Officer was justified in disallowing the appointment of the first respondent. 
“The grounds on which a disallowance could be ordered have been specified in section 
11 (1) of the Act. Even if thé appeal fell outside the scope of section 11 (3) of the 
Act, whether the Collector had any controlling power or revisional jurisdiction to set 
aside an irregular order of the Revenue Divisional Officer may also arise for considera- 
‘tion. None of these factors was taken into account by the Collector. As I said, the 
‘procedure adopted all’ through, by the Tahsildar, by the Revenue Divisional Officer 
“and by the Collector was one not sanctioned by the provisions of the Act. 


The order of the Collector will be set aside by the issue of a writ of certiorari, 
which in effect means the Collector will have to dispose of the ‘‘appeals” preferred 
to him afresh and in accordance with law. I have refrained from deciding the vali- 
dity or otherwise of the order of the Revenue Divisional Officer dated grd April,1956. 
‘The petitioner had the benefit of it, and he did not seek that order being set aside 
in these proceedings. Besides it is for the Collector to decide in the first instance 
whether the,order dated 3rd April, 1956, should be set aside at all either in the exer- 
cise of any appellate or revisional jurisdiction. That was why I refrained from 
pronouncing on the validity or otherwise of the order of the Revenue Divisional 
‘Officer dated 3rd April, 1956. 


The rule nisi is made absolute and the petition is allowed. ` No order as to costs. 
RM. a : Petition allowed. 
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will in respect of properties situate in 
Malaya according to the law of that 
country appointing his sons as executors 
and trustees with a direction to pay ‘M 
a sum of money out of the assets—Vali- 
dity of the will—If assessment could be 
made on the footing of undivided family 
—If money paid to ‘M’ could be exclud- 
ed from assessment—Section 41 of the 
Act—Applicability .. 577 
Taxable income — Income and 
capital receipt — Lump sum amount re- 


(1960) 2 MLJ—E 


INCOME-TAK ACT (1922)l-(Contd.). 


ceived by an assessee as compensation 
for termination of an agency agreement— 
eo or capital receipt—Tests to de- 
cide ES i 


~S. 4 (1)! (b) (iii)—Applicability— 
Remittance of foreign ‘pron Recaipt 
of money in the taxable territory—What 
amounts to — Asséssee purchasing motor 
car and radio outside India out of foreign 
profits—Subsequent bringing over of the 
motor car or radio to India—Effect—If 
remittance of foreign profits . 558 


——Ss. 4 (3) (wii), 6 (v) and 19—Re- 
quisitioning business premises by Gov- 
ernment — Payment of compensation to 
the assessee—Capital receipt or reyenue 
receipt—If exempt from tax on the basis 
of casual and non-recurring nature. 282 


Ss. 6 (iv)! and 10—Voluntary pay- 
ment to an employee under an agreement 
—Whether amounts to a testimonial gift 
or a remuneration for past services. 276 


—5Ss. 10, 33, 41 and Rule 28 under 
section 5-A (8) — Appeal by Assessee— 
Receivers against assessment made under 
section 41 to the Tribunal—No appeal by 
the Department — Tribunal has no power 
to change the mode of assessment to one 
under S. 10—Scope of the Appellate 
power and remand—Section 66 (6)—Re- 
turn of. the institution fee—Direction by 
the High Court to the Tribunal 16 

















an acquired by 


tence wae - 24l 
(as amended in (1939), S. 13, Pro- 
viso—Applicability — Fictitious cash cre- 
dits in the accounts of assessee in names 
of relations—Explanation of assessee not 
accepted—Rejection of account-book re- 
sults—Right of department and Tribunal 
to estimate income on other basis. 16 


———Ss. 15-A and 17 (1)—Construction 
~—Non-resident assessee — Average rate 
of tax—Calculation of — Earned income 
relief — If reducible from total world 
income .. 560 


S. 34 (1) and section 23-A—Period 
of limitation of four years—Must be com- 
puted with reference to the assessment 
year of the assessee—Shareholder — S. 
23-A is only a procedural section. 259 


S. 54—Scope of — Certified copies 
of Income-tax returns required by con- 
testing heirs of a deceased assessee— 
When could be granted ils 96 


INDUSTRIAL DISPUTES ACT (XIV 
OF 1947)Tribunal under—Powers of— 
If governed by principles of res judicata 
Lf could direct the introduction of a 
Provident Fund Scheme — Employees 
Provident Fund Act (XIX of 1952)—If 


e, 
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INDUSTRIAL DISPUTES ACT (1947) 
—(Contd.). 


a bar 


to creation of other provident 
funds : bis 22 


S. 10 (1) — Reference under— 
Powers of Government to amend or add 
to—Extent of—-Amendment not merely 
adding to but superseding original refer- 
ence Competency — Jurisdiction of 
Tribunal to entertain or proceed upon — 
Validity of award—Constitution of India 
(1950)} Art. 226—Question of fact if can 
be gone into or urged .. 503 
—§Ss. 33-C (2)l and 25-F and Madras 
Co-operative Societies Act (VI of 1932), 
S. 51—Retrenchment of employee by the 
Society — Jurisdiction of Labour Court 
to take cognizance of dispute between 
Society and its seryants—Dispute ‘touch- 
ing the business’—What is = 573 


INTERPRETATION OF DEEDS— 
Legal maxim—‘Expressio unis est exclu- 
sio  alterius’—Applicability — Advance— 
If loan : a see 13 
INTERPRETATION OF STATU- 
TES — Directory and mandatory provi- 








sions—Test to distinguish — Rules of 
construction «. 392 
Retrospective operation — Tests. 

= sa 332 

—~—Statutory fiction — Duty of Court 
in giving effect to—Principles .. 116 


LAND ACQUISITION ACT (I OF 
1894), Ss. 12 (2) and 18, Proviso (b)— 
Scope — Award when becomes final— 
Starting point of limitation for claimant’s 
application asking Collector to make 
reference -. 266 
Ss. 18 and 54—Order on reference 
under section 18—When appealable under 
section 54 se 217 








S. 48—Scope — Withdrawal of 
@cquisition proceedings — Compensation 
payable to the owner — Principles in 
fixing - 2. 533 


LEGAL. MAXIMS Expressio unis 
est exclusio alterius—Applicability. 13 
LIMITATION ACT (IX OF 1908), Ss. 
9 and 13—Scope of—Mode of computing 
the period of Limitation .. 379 





S. 21 (2)'-Scope of : 43 
———-Ss. 29 (2) and 14—Scope. 511 
Arts. 36 and 149—Applicability— 





Statutory body constituted by Govern- 
ment to take over certain functions of 
Government with independent powers 
and duties and the right of swng 
and being sued in own name—Suit by, 
for act of misfeasance—Period of limita- 
ton .. 245 
Arts. 60 and 120—Applicability — 
Deposit repayable on demand — Refusal 
to receive the notiçe of demand—Right i 


pue accrue 





LIMITATION ACT (1908)—(Coatd.). ° 
Art. 181—When the right toe apply 
accrues’ — Interpretation. -. 484 


MADRAS ACT (XII OF 1949), S. 6— 
Validating certain awards—Ultra vires as 
it offends Article 14 of the Constitution. 





22 


MADRAS AGRICULTURAL IN- 
COME-TAX ACT (V OF 1955} S. 5 
(e) and (k)—Applicability -- Permissible 
deduction—Interest paid on money bor- 
rowed for acquiring land—If permissible 
deduction 178 


S. 5 (e)—Payment of bonus to 





= 
employee—Expenditure wholly and excfi- 


sively laid out for the purpose of land or 
plantation—Is a permissible deduction—S. 
5 (f) and R. 4 (3), Proviso of the Rules 
—Pulper used in coffee plantation for the 


seasonal six months—Depreciation allow- | 


ance—Whole of the allowance—If a per- 
missble deduction .. 211 


Ss. 5 (e) and 5 (1)—Construction 
and scope—Bonus paid to employees other 
than workers, that is, to persons designat- 
ed as manager, superintendent, etc. — 





Payment satisfying condition laid — 


in S. 5 (e)—Deduction of—Permissib 
Interpretation of statutes—General and 
special provision—Rule of ieee 


MADRAS AGRICULTURISTS' RE- 
LIEF ACT (IV OF 1938)! (as amended 
by Madras Act XXIV of 1950), S. 9-A, 
(9) (a) (1)/-Construction and scope of— 
Usufructuary mortgage and lease back — 
Rents paid by mortgagor under lease — 
Appropriation—Right to re-appropriate to 
wards principal—S. 8, Explanation I— 
Applicability—Right ‘of mortgagor—S. 19 
-~—Court which passed the decree’—Mean- 
ing of—Decree confirmed or modified on 
appeal—Application® under S. 19—Juris- 
diction of Court of first instance. 116 
——S. 9A and Madras Estates Land 
(Abolition and Conyersion into Ryotwari) 
Act (XXVI of 1948)}-Applicability of 
scaling down provisions of the former Act 
to compensation amount deposited with 
the tribunal under the later Act. 495 


——and Amending Act (XXIII of 
1948), S. 16 (ii) and (iti)—Applicability— 
Decree of original Court before Act—De- 
posit of amounts directed by decree be~ 
fore Act—Appeal by some parties against 
part of decree—Appeal decided after Act 
Application by party not appealing and 
not interested in appeal for relief under 
S. 19 (2) of main Act-—Competency— 
‘Become final’—‘Satisfied in full’—Mean- 
ing of—Civil Procedure Code (V of 1908), 
Order 41, rule 1—Applicability and shoe 


———S. 19-A—Applicability — Mortgage 
debt not ripened into decree—Scaling 


a 
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MAD: AGRIC, RELIEF ACT (1938)— 
(Contd. Y. 
down at instance of one of several mort- 
gagors—Mortgage executed by agricul- 
turist and non-agriculturists—Right of 
agriculturist mortgagee—Extent of—Right 
to redeem entife mortgage—Usufructuary 
mortgage—Provision for enjoyment of 
usufruct in lieu of interest—Absence of 
provision for interest on principal amount 
—Applicabilit of Explanation III to S. 8 
—Ss. 9-A (3)! (11) and 10 aa 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 
719), S. 3—Order allotting a house to 
Government servant already in possession 
of a residence—If invalid—Notice of re- 
quisition—Form of 314 
S. 3 (5)—Scope of—Rent agreed 
upon—If parties could apply for fixation 
of fair rent .. 384 
S. 7 (3) (a) (iii)-Owner’s require- 
ment of his premises for business—Owner 
Originally carrying on business in partner- 
ship—Partnership dissolved and the busi- 
ness premises handed over to the other 








artners—Rent receipt, however, stand- 
aie in the name of the retired partner—If 


would disentitle him from applying for 
possession of his own premises 7 


S. 7-A—Order under—If ex parte 
order which could be set aside under R. 
9 (3) of the Rules under the Act. 68 
S. 7 (3)! (ii)—For purpose of a 
business which he is carrying on—Carry- 
ing on business—What is .. 382 

S. 7-A (4)—Procedure to be 
followed .. 38l 
Ss. 9 and 12-B—Execution of order 
of eviction—Removal of obstruction pro- 
ceedings—Nature of—Finality of order— 
Suit to set aside summary order—Main- 
tainability—Applicability of the provisions 
of C. P. Code (V of 1908), to execution 
proceedings under Rent Control Act 

















318 
S. 13—Exemption under—Validity 
of order ». 271 





S. 13—Power of exemption under— 
Scope of .. 191 
MADRAS CINEMAS (REGULATION) 
ACT (IX OF 1955}, S. 5—Grant of no- 
objection certificate to locate touring 
cinema—Simultaeous application by dif- 
ferent persons — Principle of selection — 
Necessity to apply—Existence of several 
factors—Board attaching more weight to 
one factor—Order of the Board—If liable 
to be set right under Article 226 of the 
Constitution -. 213 
MADRAS CINEMAS REGULATION 
RULES (1957), R. 13—Lawful posses- 
jon of the site, building and equipment— 

at amounts to—Tenant holding over 
against the desire of the landlord—li in 


MAD. CINEMAS REGLN. 
(1957)—(Contd.). 


lawful possession—Decision of licensing 
authority—When could be questioned in 
Civil Court 50 


MADRAS CITY TENANT'S PROTEC- 
TION ACT (III OF 1922), Ss. 3 and 9 
—Tenant erecting superstructure in con- 
traventtion of the ‘specific prohibition in 
the lease—If entitled to the benefits of 
protection and compensation under the 
Act .. 328 
and Madras Cultivating Tenants’ 
Protection Act (XXV of 1955)—Respec- 
tive secpe—If could simultaneously in 
respect of the same subject-matter. 360 


MADRAS CO-OPERATIVE SOCIE- 
TIES ACT (VI OF 1932), S. 51—Dis- 
pute touching the business of a registered 
society’ — Meaning of — Question as to 
validity of nomination of candidate for 
election to Board of Directors—Jurisdic- 
tion of Registrar to decide 392 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 
12 and 18—Decision on ee 
o 
527 
S. 87 (2)—Proceedings before col- 
lector or Land Acquisition Officer under 
Ss. 9 and 11 of the Land Acquisition Act 
for determining compensation commenc- 
ing earlier to the new Court-fes Act — 
Reference to court under S. 18 of the 
Land Acquisition Act subsequent ‘to the 
new Court-fees Act—Court-fees on 


RULES 





could be reviewed—Scope and extent 
power i 





ap- 
peals—If governed by the old or the 
new Court-fees Act k 207 


MADRAS CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955) 
—Rules framed under—R. 8—Scope otf — 
Applicability of the provisions of C. P. 
Code (V of 1908), to proceedings undeg 
the Act .. 325 
(as amended by Act XIV of 1956), 
Ss. 2 (a) and (b) and 4-B—Applicability 
—Agriculture—Lessee of usufruct of 
cashewnut plantation — If cultivating ten- 
ant—Right to benefit of S. 4-B. 475 


S. 2 (a) and (ee)‘Cultivating ten- 
ant’—Land demised for storing ground- 
nut husk—Conversion by the lessee into 
cultivable land—Tenant if a cultivating 
tenant as defined 145 


S. 3-Jurisdiction of Revenue Court 
under—Warrant for possession for failure 
to pay the rent as agreed upon in a com- 
promise in prior procendinge- Lekti 
S. 3 (3) (a)—Revenue Divisional 
Officer acting under—If could grant an 
injunction pending proceedings initiated 
under the Act—-Cvil Procedure Code (V 
of 1908), Order 39—Applicakility. 555 
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MADRAS DISTRICT MUNICIPALI- 
TIES ACT (V OF 1920), Ss. 78 to 80— 
Rules in Schdule IV (made applicable to 
Courtallam Township Act (1954)—Levy of 
property tax—Retrospective levy is il- 
legal—Section 83 (a)—-Place set apart for 
public worship—Nandavanam exclusive- 
ly for the temple—Exemption from pro- 
perty tax 332 


MADRAS ESTATES (ABOLITION 
AND CONVERSION INTO RYOT- 
WARI) ACT (XXVI OF 1948)! and 
Madras Estates (Reduction of Rent) Act 
(XXX of 1947) — Tribunals functioning 
under—Power of review—Equitable estop- 
pel—Parties inviting Court to re-hear ap- 
peal and to give fresh decision—Right to 
challenge re-hearing and revise decision— 
Decision of Estates Abolition Tribunal 
that village was ‘estate’ under Madras 
Estates Land Act—Suit in Civil Court to 
challenge—Maintainability — Madras Act 
XXIX of 1956 and Madras Act XXX of 
1956—Scope and effect of .. 150 


S. 13 (b)! (iii)—Applicability and 
scope—Tank-bed — Cultivation by inam- 
dar long prior to Ist July, 1945, owing to 
inclusion of lands in ayacut of Cauvery- 
Mettur Project — Absence of order of 
District - Collector under section 20-A, 
Estates Land Act as amended in 1935— 
Effect—Right of inamdar to ryotwari 
pafta—Madras Estates Land Act (I of 
1908), S. 3 (16)! (a)—Scope of : 182 
———S. 18—Applicability to building 
sites in estates vested in the pore 

ve 40 
S. 18 (4)—‘Buildiing’ — What con- 
stitutes — Private market in an estate— 
Nature of — If a building” attracting the 











provisions of sub-S. (4) of section 
18 .. 248 

S. 45—Scope and effect of—Dis- 
tribution of compensation money—Mode 


of—Share taken by shares—If taken as 
divided property or joint family asset— 
Death of one of sharers — Devolution of 
shares of deceased — Law governing — 
Right of son born after notification of 
estate and of illegitimate sons of deceased 
-Principal landholder having three sons 
and two wives and two illegitimate sons 
at time of notification — Subsequent birth 
of legitimate sons—Death of principal 
Jandholder — Devolution of share of de- 
ceased—Right of former three sons to 
succeed—Shares undivided sons, illegiti- 
mate sons and widows—Hindu Women’s 
Rights to Property Act (XVIII of 1937)! 
S. 3 (2)—Construction and scope—llle- 
gitimate sons—If disinherited — Hindu 
«Law—Succession .. 102 
S. 45 (4)—Impartible estate notifi- 
ed and taken over by Government—llle- 
gitimate son of the holder—Right to a 
share in compensation on the basis of 





MAD. EST. (ABOL. & CONV. INTO 
RYOT. ACT (1948)!~(Contd.). 

right to maintenance—Maintenance not a 

right -under the gentral law but may be 


under custom—Custom — Where proof 
not necessary—Essential pf a custom. 
219 


MADRAS ESTATES LAND ACT (I 
OF 1908)—If applicable to areas former- 
ly outside the limits of the City of 
Madras but subsequently itluded in city 
limits—Rights of Zamindar over beds of 
abandoned tanks and channels 140 
S. 3 (2)! (d)—'Estate’ — Original 
grant not an inam—Confirmation of 
the grant only—Not an estate 

MADRAS ESTATES (REDUCTION 
OF RENT) ACT (XXX OF 1947), S. 
3 (2)—Applicability — Inam grant of 





whole village —- Power of Government 
to issue notification — Village consisting 
of private lands — If exempt .. 148 


MADRAS ESTATES (SUPPLEMEN- 
TARY) ACT (XXX OF 1956), S. 7 
and Limitation Act (IX of 1908), Ss. 29 
(2) and 14—Scope and applicability — 
Jurisdiction of the Special Appellate Tri- 
bunal to excuse delay on the ground 
pursuing other remedies boni fide. ™ 


S. 7 (4Scope of — Person ag- 
grieved and not a party to the proceed- 
ings before the Tribunal—Right of appeal 
—Ss. 3 and &—Proceedings of a judicial 
nature— Non-ryotwari area—Whether an 
estate or not—Burden of proof on the 
State .. 363 
MADRAS GENERAL SALES TAX 
ACT (IX OF 1939), and Constitution of 
India, 1950, Art. 286 (2)—Sale by the 
assessee of motor cars to sub-dealers re- 
sident outside the State for sale outside 
the State—Delivery within the State— 
Purchase price should be included in the 
turnover and liable to tax—S. 8-B of Act 
(IV of 1939)-Amounts collected by way 
of sales tax from the consumer by the 
registered dealer — Should be included 
in the assessable turnover i 226 
Ss. 2 (b) and 18—Dealer — Port 
of Madras supplying water to ships call- 
ing at the Port at stipulated rates—If a 
dealer within the meaning of the Act and 
if liable to the sales-tax on the sale of 











a 


a 


water—Bar of suit under section 18— 
When applicable i 86 
S. 2 (b)—‘Sale’ — Conversion of- 


scrap metal entrusted to the petitioner in- 
to sheets and rings for customers—Whe- 
ther such entrustment amounted to a 
purchase by the petitioner and whether 
the subsequent delivery of sheets and 
rings to customers amounted to a sale— 
If so liability to tax a.. 257 
S. 3 (1), Proviso, and Amending 
Act (XV of 1956), S. 17—Scope—Article 
of food and drink sold in a hotel—Refund 





2 


\ 


- saw hides and skins by registered tanner 


. after dissolution for the tax 
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MAD. GENL. SALES TAX ACT 
(1939)—(Contd.). 


of tax paid back to the assessee as a 1c~ 
sult of the enhanced rate being declared 
void by the High Court — Subsequent 
amendment giving retrospective effect— 
‘Demand for return of amount refunded— 
Validity Ae 2 
S. 3 (2) (viti)—Electrical goods— 
Lathes—If electrical goods—Test. 155 
S. 5 (vi) — Madras General Sales 
Tax (Turnover and Assessment) Rules, 
R. 16 (2)—-Applicability — Purchase of 








and tanned in tanneries not belonging 
to the assessee — Liability to tax on such 
purchase—S. 12-B (k)—New plea in re- 
vision—Permissibility .. 147 
S. 5 (vi) —Madras General Sales 
Tax (Turnover ‘and Assessment) Rules 





(1939), R. 16 (2) and (4)/-Applicability 
—Hides and Skins purchased by tanner 
and tanned outside the State in tanney not 
owned by him — Export of tanned goods 
to foreign countries — Liability to tax— 
—Right to exemption under rule 4 
ed 
S. 6 (1) — Notification exempting 
vegetables —- Amendment of 1956 with- 
drawing exemption from ‘yam’ — ‘Yam’ 
Meaning of—Sales of senai sembu; siru- 
kizhangu and Karunai — Exemption — 
Right to — Interpretation of Statutes— 
Meaning of words — ‘Sale’ — ‘Dealer’— 
Sale of vegetables packed in gunny bags 
—Price of bags included in purchase and 
sale price—Assessee not dealing in gunny 
bags—Turnover of gunny bags — Taxa- 
bility . 487 
S. 9—Assessment of turnover of a 
dissolved firm—Liability 








of the partners 
.. 169 
S. 15 (2) (a) and Madras General 
Sales Tax ( ‘urnover 
Rules (1939), R. 11—Applicability —Oil- 
monger having country chekku and also 
purchasing oil from others and trading 
thereon—Failure to submit return—Offen- 
ce—Government Notification, dated 6th 
May, 1953—Scope of .. 474 


S. 19 (4) and Turnover and Assess- 
ment Rules, 1939, R. 16 and Madras 
General Clauses Act (I of 1891), section 
7—Rules framed under Act IV of 1939—~ 
Non-compliance with the rule as to pre- 
vious publication of the rules—vValidation 
effected by section 7 (e) General Clauses 
Act—Scope and extent of Act I of 1957, 
S. 9 — Validation of assessments under— 
Extends only to assessments of 1955-56— 
Interpretation of Statutes — Meaning to 
be given to every word used—Repetition 
and superfluity in language—When to be 
imputed . 416 
MADRAS GENERAL SALES TAX 
RULES (1939), R. 5 (1) (g)—Assess- 





and Assessment) 





MAD. GENL. SALES TAX RULES 
(1939)—(Contd. )!. 


ment including the value of packing 
materials in a works contract—When per- 
missible 





R. 13 (1)+-Assessment of turnover 
exceeding Rs. 20,000—Order by Deputy 
Commercial Tax Officer under R. 17 (1) 
of the Rules—Appeal to Commercial Tax 
Officer — Maintainability — ‘Original’ or- 
der of assessment—Ss. 2 (a) (2) and 11, 
Madras General Sales Tax Act (IX of 
1939) A 66 





Rr. 17 (1) (a) and 17 (3) (a)— 
Applicability and scope of — Assessment 
by Deputy Commercial Tax Officer— 
Appeal disposed of by Commercial Tax 
Offcer—Escaped turnover — Jurisdiction 
to assess—Duty of Deputy Commercial 
Tax Officer 143 


MADRAS GENERAL SALES TAX 
(TURNOVER AND ASSESSMENT) 
RULES, 1939, R. 16 as amended in 1955 
—If invalid as opposed to Art. 304 of the 
Constitution of India .. 542 


MADRAS HIGH COURT ORIGINAL 
SIDE RULES, O. 17, R. 15—‘Tnaccu- 
racy’ — Meaning of—If includes super- 
vening inaccuracy .. 550 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE. ENDOWMENTS ACT 
(XIX OF 1951) Ss.” 3, 6 (4) and 6 (14) 
—Applicability — Test of ee ar x 


S. 6 (17)—Temple — Essentials — 
Mathrubutheswarar shrine adjunct to the 
Ramanasramam — Not a temple within 
the purview of the Act ve 121 


Ss. 58 and 62 (1)—Framing a 
scheme for the institution—Deputy Com- 
missioners not satisfied that a scheme 
should be framed — Order dropping the 
proceedings—Suit to set aside the order— 
Court has no power to direct a scheme to ` 
be framed .. 205- 


Ss. 29 (1) and 93—Scope—Juris- 
diction of Commissioner — Jurisdiction of 
Civil Court to decide—Validity of a 


————S. 100 (2)! (m) and Rr. 1, 9 and 
10—Scope — Rule 9 is directory—Failure 
to get the sanction—Leave becomes void- 
able—Rule 10—Power of veto—To be ex- 
ercised within the prescribed period. 187 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XXII OF 1959), S. 65—Notice under 
containing a draft scheme for the Math 
without provision for consultation—Com- 
missioners duty to consult trustee—Whe- 
ther consultation is nullified by the addi- 
tion of a draft scheme to the®ngtice. 510 











8 GENERAL INDEX. 


MADRAS INDEBTED AGRICUL- 
TURISTS TEMPORARY RELIEF 
ACT (V OF 1954), S. 3--Scope—Suit 
for recovery of land with mesne profits— 
If ‘Suit for recovery of debt’—Section 5— 
Applicability 596 
MADRAS INDEBTED AGRICUL- 
TURISTS (REPAYMENT OF 
DEBTS) ACT (I OF 1955), Ss. 4 and 
7—Effect is to make decree an instalment 
decree—Limitation for execution. 67 


MADRAS PLANTATIONS AGRICUL- 
TURAL INCOME-TAX ACT (V OF 
1955X. See MADRAS AGRICUL- 
T INCOME-TAX ACT (V OF 


MADRAS PROHIBITION ACT (X 
OF 1937), Ss. 4 and 41-A—Offence of 
consfming prohibited alcohol—How csta- 
blished—Evidence of doctor not authorised 
under section 41-A—If inadmissible 
-. 449 

S. 4 (1) (3)—Charge of consuming 
prohibited alcohol—Proof and onus 
448 


MADRAS PROPRIETARY ESTATES 
VILLAGE SERVICE ACT (II OF 
1894), Ss. 9 and 11 (2)—Scope of. 598 


MADRAS SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1A; Ss. 
Al and 51—Scope of 452 


S. 41 CÍ) -Seope Termination of 
services for misconduct—Enquiry by em- 
- ployer and evidence essential—Non-com- 
pliance with the Fri ge of 
the appellate authority 165 


S. 41 (2)—Jurisdiction of appellate 
authority under 254 


MADRAS TENANTS AND RYOTS 
PROTECTION ACT (XXIV OF 1%9), 
S. 4—Stay of suits under—When could 
bt invoked and by whom—-Suit against a 
tenant whose tenancy has expired—If 
could apply for stay—Tenant denying 
title of landlord—Suit if could be stayed 

173 


MADRAS VILLAGE PANCHAYATS 
ACT (X OF 1950), Ss. 4 (3), 10 (2), 20 
21 and 25 (3)—Rules relating to Election 
of President of Panchayat — Rule 2 (2) 
(1)' (a) and (3) (a)—Scope and effect— 














Temporary Pesident — Powers of. 
S. 16 ISE under— 
When incurred : 583 


MOHAMEDAN LAW — Gift — Vali- 
dity — Conditions — Delivery of posses- 
sion — Proof — Doctrine of musha— 
Applicability and scope — Mohamedan 
widow holding definite share in estate— 
Deed of settlement gifting same—Recital 
that she has divested herself of all inte- 
rest and rights in property gifted anl 
that doneesewould be entitled to work out 
s¢ttlor’s rights in property gifted 


MOHAMEDAN LAW—(Contd.).. 


appropriate proceedings — Effect of— 
Validity of disposition — Pardanashin— 
—Deed by — Essentials 
dependent advice — Wheg necessary— 
Question of delivery of possession—Plea 
by stranger — Sustainability 110 


MOTOR VEHICLES ACT (IV OF 
1939), S. 96—Liability éo Insurance 
Company — Owner of car parting with 
it to another—Policy if lapses—Accident 
occurring after parting with the vehicle 
but before transfer of ownership to an- 
other—Liability of Insurance ~ 
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ture incurred in maintaining immature 
coffee plants in a plantation—If of a re- 
venue nature a 62 


MADRAS AGRICULTURISTS’ RE- 
LIEF ACT (IV OF 1938), S. 4 (e)— 
Liability due to any corporation, etc., 
formed in pursuance of any special In- 
dian ‘law’ — Meaning of—Debts due tp 
Banks—If exempt ` x -5 
S. 9-A and Madras Estates Land 
(Abolition and Conversion into Ryotwart) 





<. MAD. AGRIC. RELIEF ACT— 


(Contd.). 


Act (KXVI of 1948)! — Applicability of 
scaling down provisions of the former Act 
to compensation amount deposited with 
the tribunal under the latter Act. 18 
S. 13—Scaling down of debts under 
—Re-opening of transaction — Scope of 
we 45 
S. 13-Scaling down under — 
Scope of — Debt contracted after the Act 
—Stipulation to pay interest ata rate 
higher than the limit prescribed under the 
Act—Scope of relief aA 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 
1949), S. 3 (5)—Scope of—Rent agreed 
upon if parties could apply for fixation of 
fair rent i 32 
——S. 7 (2)--Order of eviction passed 
under for default in payment of rent— 
Sale of property subsequently — Tenant 
attorning to the purchaser — Whether 
constitutes fresh tenancy so as to render 
original order of eviction inexecutable 
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S. 7 (3) (iii)—For purpose of a 
business which he is carrying on-—Carry- 
ing on business—What is is 2 
S, 7-A (4)—Procedure to be ao 
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_—-S,, 13 — Exemption order 
Scope of 

__-—-S. 13 — Exemption under — va 


dity of Order F 
MADRAS CINEMAS (REGULA- 


TION) ACT (IX_ OF 1955), and Rules 
Rule 52 (1) and S. 5 (2) (a)—Com- 
pliance with — What constitutes. 7 
and Rules framed thereunder—R. 
101 (1)—Space all round—Scope of re- 
quirement a 29 
= Ss. 5, 5-A and Rule 14 (2)—Grant 
of ‘no objection certificate—Rule as to— 
Granting of no objection certificate in res- 
pect of two sites within half a mile of 
each other—Legality sa 59 
MADRAS CITY MUNICIPALITIES 
ACT (IV OF 1919), Schedule IV, rule 
21 (2)—Distraint is impracticable—What 
amounts to diss 34 
MADRAS CITY TENANTS PRO- 
TECTION ACT (III OF 1922), Ss 3 
and 9 — Tenants erecting superstructure 
in contravention of the specific prohibi- 
tion in the lease—If entitled to the bene- 
fits of protection and compensation under 
the Act 11 
MADRAS COURT-FEES AND SUITS 
YALUATION ACT (XIV OF 1955), Ss. 
t2 and 18—Decision on Court-fee— When 


under— 
zi 50 








could be reviewed—Scope and extent of 
power oa 17 
S. 72 (xiiij—Person in dares 
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MADRAS CULTIVATING TEN- 
ANTS (PAYMENT OF FAIR RENT) 
ACT (XXIV OF 1956), S. 14 (2)— 
Scope of = 5 


MADRAS CULTIVATING TEN- 
ANTS' PROTECTION AGT (XXV OF 
1955), S. 3-Jurisdiction of Revenue 
Court under — Warrant for possession 
for failure to pay the rent as agreed up- 
on in a compromise in prior proceedings 
—Legality (9.C.)}.. 3? 
S. 3 (3) (a)—Revenue Divisional 
Officer acting under — If could grant au 
injunction pending proceedings initiated 
under the Act is 26 
—— and Rules, rule 8—Scope of — 
Applicability of the provisions of Civil 
ages Code to proceedings under the 

ct ga 11 


MADRAS DISTRICT MUNICIPALI- 
TIES ACT (V OF 1920), — Election 
tules—Power of Election Officer to req 
count and re-scrutinise votes 45 
Rules under — Rules for the Deci- 
sion of Election Disputes — Rules 10 (c), 
27, 27-A and 28—Effect of—Power of 
Election Officer to recount votes—Scope 
and extent of © «0 
S. 99 (4) and rule 32 (1), Schedule 
[V—'Carriage’ if includes a cart—Illegal 
seizure of animal by Municipality—M uni- 
cipality — If entitled to feeding charges 
during detention of such animal 56 


MADRAS ESTATES (ABOLITION 
AND CONVERSION INTO RYOT- 
WARI) ACT (XXVI OF 1948)—-Charge 
created on private lands in an estate for 
unpaid purchase-money — Effect on after 
notification under the Act 46 
Object and scope of—Effect on pre- 
existing rights of ryots and zamindars— 
Rival claims to the title of the landholder 
—Jurisdiction of civil Court 55 
Rules under section 3 and rule 10— 
Suit for an injunction against the Gov- 
ernment from applying the provisions of 
the Land Encroachment Act arbitrarily— 
If maintainable os 62 
S. 18—Building — What constitu- 
tes — Private market in an estate— 
Nature of—If a building .attracting the 
provisions of sub-section (4) of section 
18 i 10 
MADRAS ESTATES 
TARY -ACT (XXX OF 1956), S. 7 and 
Limitation Act (IX of 1908), sections 
29 (2)! and , 14—Scope and applicability— 
Jurisdiction of the Special Appellate Tri- 
bunal to excuse delay on the ground of 
pursuing other remedies bona fide. 9 

S. 10—Bar of jurisdiction of ivi 
Courts under — Scope of 3 48 


MADRAS GENERAL SALES TAX 
ACT (IX OF 1939), Ss. 3 and 5, clause 
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Mab: GENL. $. T. ACT—(Contd.). 
(vi)—Rule 16 (5) of the Turnover and 


Assessment Rules, 1939—Art. 14 of th 
Constitution — Unlicensed dealer 
(S.C.) 19 

S. 18-B — Bar of suit under— 





Scope of—Suif to recover sales-tax paid 
under mistake of law—If maintainable 
(See now Madras Act I of 1959). 57 
MADRAS HINDU RELIGIOUS AND 
CHARITABRE ENDOWMENTS ACT 
(XIX OF 1951), Ss. 29 (1) and 93— 
Jurisdiction of Commissioner — Juris- 
diction, of Civil Court to decide—Validity 
of order = 30 

S. 87—Scope of — Certificate un- 
der—When could be issued ee 16 
MADRAS INDEBTED AGRICUL- 
TURISTS (REPAYMENT QF 
DEBTS) ACT (I OF 1955), S. 2 (b)— 
‘Debt’—Meaning of - os 50 
MADRAS PROPRIETARY ESTATES 
VILLAGE SERVICES ACT (II OF 
1894), Ss. 9 and 11 (2)—Scope o 





MADRAS SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1947), S. 2 
(3); Commercial establishment — What 
%s— Clerical staff of the State Electricity 
Board—If within the Act ; 12 


——S. 2 (3) and (b)—Shop—What E 
S. 4 


position y 


MADRAS VILLAGE PANCHAYATS 
ACT (X OF 1950), S. 16 (1)—Disquali- 
fication under—When incurred .. 33 
MARWAR TENANCY ACT (XXXIX 
OF 1949), S. 85—Rajasthan Revenue 
Courts .(Procedure and Jurisdiction)! Act, 
I of 1951—Notification under section 85 
of the Marwar Tenancy Act—lIts vires 
challenged — Temporary _ legislation 

(S.C.) .. 41 





1) (a)—Persons employed in 
management — Who ar 


MASTER AND SERVANT — No bind- 
ing contract as to remuneration — Rela- 
tionship of employer and employee proved 
—Reasonable remuneration if could be 
awarded ee 3 
MINES AND MINERALS REGULA- 
TION AND DEVELOPMENT ACT 
(LIII OF 1948), S. 3 (d)—Mineral Con- 
cession Rules as amended in 1954—‘Min- 
ing lease’ — If includes sub-lease 
(S.C) 22 
MOTOR VEHICLES ACT (IV OF 
1939) and RULES, S. 48 (2) and Rule 
267—Fixing the bus stops—Scope of 
powers — Variation of stopping places 
once fixed—If amounts to variation of 
conditions of permit oe 15 
—— S. 64—Power of State Transport 
Appellate Tribunal to remand — Scop 
of oe 


(1960) 2 MLJ—G 
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| MOTOR VEHICLES ACT—(Cantd.). 


————Chap. IV-A, S. 68-C—Vires an 
validity of (S.C.) .. a 
S. 96—Liability to Insurance Com- 
pany — Owner of car parting with it to 
another Policy if lapses—Accident 
occurring after parting with the vehicle 
but before transfer of ownership to an- 
other—Liability of Insurance Company 
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MYSORE RENT CONTROL ORDER, 
1945 AND 1948, Ss. 8 (1), 9 (1), (2) 
and 46—Waiver and estoppel — Sections 
47, 144, and 151, C. P. Code Y of 1908) 

(S.C.) .. 27 
PARTNERSHIP — Suit for dissolution 
and accounts — Evidentiary value of ac- 
count books kept by partnership. 
PARTNERSHIP ACT (IX OF 
S. 4—Person — Meaning i 
- Ss. 9 and 12 (d) —Suit for dissolu- 
tion of partnership and for accounts— 
Value of account books kept by the part- 
nership 17 
PENAL CODE (XLV OF 1860), S. 
165-A—Scope — Civil Pocedure Code (V 
of 1908), Ss. 75 and 151 and Order 26— 
Commissioner appointed by Court with- 
out power — Not a ‘public servant’ — 
Abetment of — Not offence under section 
165-A, Indian Penal Code (S.C.) 39 
S. 500—Sanction for the proseçu- 
tion—Sections 198 and 198-B — Scope 


1932), 
46 








(S.C.)] -42 
POLICE ACT (V OF 1861), S. 15— 
Constitution of India, 1950, Art. 15— 
Scope (S.C.) .. 20 
PRACTICE — Suit for dissolution of 
partnership and for accounts — Eviden- 
tiary value of the account books kept by 
the partnership os 17 
PRESIDENCY SMALL CAUSES 


COURTS ACT (XV OF 1882), Ss. 41, 
43 and 48—Suit in ejectment — Decree 
directing delivery of possession by a spe- 
cified date — If could be executed after 
the expiry of the date fixed 58 
PREVENTION OF FOOD ADULTE- 
RATION ACT (XXXVII OF 1954), S. 
16 (1) (g) (1)—Butter as defined in the 
Rules—If includes butter obtained from 
goats milk sie 26 
PROVINCIAL SMALL CAUSE 
COURTS ACT (IX OF 1887), S. 25— 
Powers of revision under — Scope K 
PUNJAB FORWARD CONTRACTS 
TAX ACT OF 1951—Void and uncon- 
stitutional — Gambling — Test — Entry 
62 of the State List (S.C.) 28 
PUNJAB TRADE EMPLOYEES ACT, 
1940, 5 7—Valid — Art. 19 (1) (g) of 
Constitution 1950} 


of | India 
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the 


REGISTRATION ACT (XVI OF 1908) 


S. 49 (a) and (c)/-Scope of—Unregis- 
tered partition , deed — If admissible to 
prove the joint family properties. 


REPRESENTATION OF PEOPLE 
ACT (XLIII OF 1951), S. 7—Criminal 
Procedure Code (V of 1898), S. 401—Re- 
mission of sentence (S.C. .. 43 


S. 7-A—Member of a joint Hindu 
family having contract with Government 
if disqualified — Double constituency— 
Effect of declaration of oes as void 





C.) ae 54 


STAMP ACT (II OE 1899) (as amend- 
ed in Madras)—Art. 30 (c) of Schedule 
T-A—Lease ‘stipulating for premiums or 
advance in addition to rent — Duty char- 
geable (F.B.) .. 61 


SUCCESSION ACT (XXXIX OF 
1925), S. 388 (1} and (2)—Appeal against 
an order of the District Munsif acting un- 
der-——Forum vee 6l 


SUPPRESSION OF IMMORAL 
TRAFFIC IN WOMEN AND GIRLS 
ACT (CIV OF 1956), Ss. 2 a] 3 (1){ and 
7 (1)L-Applicability — el’—Keep- 
ing a brothel or vee premises to be 
used as a brothel — Proof — Prostitution 
in or near public place—Offence. 33 


SUPREME COURT RULES, O. 21, 
R’ 5—Constitution of India (1950), Arts. 
142, 145 and 161 — Criminal Procedure 


.’ 


SUPREME COURT RULES—(Contd.)}! 
Code (V of 1898), Ss. 401 and 426— 
Power of Governor to suspend sentence— 
Limits (S.C.) 24 


TRANSFER OF PROPERTY ACT 
(IV OF 1882)! S. 54—Registration Act 
(XVI of 1908), Ss. 17 and 40~—Right of 
pre-emption (S.C.) .. 20 


Ss. 106 and 111 (g)—Notice to quit 
and forfeiture of lease—Requisites of a 
valid notice—Denial of lessor’s title— 
When operates as forfeiture of Oh eee 





U. P. INDUSTRIAL DISPUTES 
ACT, S. 3—Bonus for past years—A 


directive of the Government—‘Arts. 14 
and 19 of the Constitution 
(S.C... 51 


U. P. RICE AND DAL CONTROL 
ORDER — Pure Food Act—U. P. Pan- 
chayat Raj Act—District outs power 
to regulate trade (S.C.) .. 42 


WORDS AND PHRASES — al pur~ 
suance’ — Meaning of ` 5 


‘Or — When could be rai as 
‘and’ PEE S 


‘Things done’ —- Notification by 
the Chief Controler of Imports and Ex- 
ports, Pondicherry — Interpretation of 
words ‘things done’ — Includes conse- 
quences flowing therefrom (S.C.) 21 
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Present :—B. P. Sinna, Chief Justice, S. J. Imam, J. L. Kapur, K. N. 
.WancHoo anp K. C. Das Gupta, JJ. 


Hamdard Dawakhana and others .. Petitloners* 
v. 

The Union of India and others -© Respondents: 

India Unani Tibbi Conference (In Petition No. 81 of 1959) ..  Intervener. 


Drugs and Magic Remedies (Objectionable Advertisement) Act (XXI of 1954)—Scope—Constitutionality— 
If violates fundamental rights under Article 19 (1) (a), (£) and (g) of the Constitution of India (1950)—Section 
3 (d) and section 8—Ultra vires—Articles 21 and 31 of the Constitu tion of India (1950)—Effect. 


When an enactment is impugned on the ground that it is ultra vires and unconstitutional what 
has to be ascertained is the true character of the legislation and for that purpose regard must be had 
to the enactment as a whole, to its objects, purpose and true intention and to the scope and effect of 
its provisions or what they are directed against and what they aim at. Thus examined it cannot be 
aid that the object of the Drugs and Magic Remedies (Objectionable Advertisement) Act (XXI of 
1954) was merely to put a curb on advertisements which offend against decency or morality buthe 
obiect truly and properly understood is to prevent self-medication or treatment by prohibiting instru- 
ments which may be used to advocate the same or which tend to spread the evil. No doubt in section 3 
of the Act diseases are expressly mentioned which have relation to sex and disorders peculiar to women 
but taken as a whole it cannot be said that the object of the Act was to deal only with matters which 
relate to indecency or immorality. 


It cannot be said that every advertisement is a matter dealing with freedom of speech nor can it 
be said that it is an expression of ideas. In every case one has to see what is the nature of the advertise- 
ment and what activity falling under Article 19 (1) it seeks to further. The advertisements in the 
instant case relate to commerce or trade and not propagating of ideas ; and advertising of prohibi- 
ted or commodities of which the sale is not in the interest of the general public cannot be speech 
within the meaning of freedom of speech and would not fall under Article 19 (1) (a). The main p 
and true intent and aim, object and scope of the impugned Act is to prevent self-medication or self 
treatment and for that purpose advertisements commending certain drugs and medicines have been 

rohibited. This cannot be said to be an abridgement of the petitioners’ right of free speech. It cannot 
e said that the restrictions are either excessive or disproportionate or are not in the interest of the 
general public, 


The words “ or any other disease or condition which may be specified in the Rules made under 
this Act? in clause (d) of section g of the Act are delegated legislation and do not lay down any certain 
criterion or proper standards, and surrender unguided and uncanalised power to the executive to id 
to diseases in the Schedule. This must be held to be going beyond permissible boundaries of valid 





* Petitions Nos. 81, 62, 63 and g of 1959. 18th December, 1959. 
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delegatton. As a consequence the Schedule in the Rules must be struck down. But that “would 
not affect such conditions and diseases which properly fall within the four clauses of section 3 
excluding the portion of clause (d) which has been declared to be unconstitutional. 


The first part of section 8 of the Act dealing with seizure and detention of any document or article 
which in the opinion of the person authorised to seize contains any advertisement contravening 
any of the provisions of the Act, goes far beyond the purpose for which the Act was gnacted and the 
absence of the safeguards which the Legislature has thought it necessary and expedient in other statutes, 
e.g., the Indian Drugs Act, is an unreasonable restriction on the fundamental rights of the petitioners 
and therefore the first portion of the section, i.e., “any person authorised by any of the provisions of 
this Act” is unconstitutional. Ifthe portion is excised from the section the remaining portion is 
not even intelligible and cannot be upheld. The whole section must therefore be stryck down. 


As the provisions declared unconstitutional are severable from the rest of the Act the operation 
of the remaining portion of the Act remains unimpaired. 

Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

Dr. K. M. Munshi and N. C. Chatterjee, Senior Advocates (L. R. Das Gupta, 
G. K. Munshi, D. N. Mukherjee and R. Gopalakrishnan, Advocates, with them), for 
petitioners. 

C. K. Daphtary, Solicitor-General of India and H. N. Sanyal, Additional Solicitor- 
General of India (B. R. L. Iyengar, R. H. Dhebar and T. M. Sen, Advocates, with 
them) for Respondents Nos. 1 to 10. 


G. N. Dikshit and C. P. Lal, Advocates for Respondent No. 11. 
R. Gopalakrishnan, Advocate, for the Intervener. 


The Judgment of the Court was delivered by 


Kapur, 7.—These petitions under Article 32 of the Constitution raise the ques- 
tion of the constitutionality of the Drug and Magic Remedies (Objectionable 
Advertisement) Act (Act XXI of 1954) hereinafter referred to as the Act. As the 

itions raise 2 common question of law they may conveniently be disposed of 
one judgment. 

The allegation of the petitioners was that various actions had been taken against 
them by the respondents which violated their fundamental rights under Article 19 
(1) (a) and 19 (1) (f) and (g). They also challenged the Act because it contra- 
vened the provisions of Article 14 and Articles 21 and 31, 


The Act passed on April 30,1954, came into force on April, 1, 1955, along 
with the Rules made thereunder. As provided in its Preamble it was 


“ An Act to control the advertisement of drugs in certain cases, to prohibit the advertisement for 
certain one? of remedies alleged to possess magic qualities and to provide for matters connected 
therewith ”. 


The petitioners in Writ Petition No. 81 of 1959, the Hamdard Dawakhana (wakf) 
and another, alleged that soon after the Act came into force they experienced 
difficulty in the matter of publicity for their products and various objections were 
raised by the authorities in regard fo their advertisements. On December 4, 1958, 
the Drugs Controller, Delhi, intimated to the petitioners that the provisions of section 
3 of thé Act had been contravened by them and called upon them to recall their 
products sent to Bombay and other States. As a result of this, correspondence 
ensued between the petitioners and the authorities. On December 4, 1958, the 
Drugs Controller, Delhi State, stopped the sale of forty of their products set out in 
the petition. Subsequently objection was taken by the Drugs Controller to the 
advertisement in regard to other drugs. Similarly objections were taken by the 
Drugs Controllers of other States to various advertisements in regard to medicines 
add drugs prepared by the petitioners. They submitted that the various advertise- 
ments which had been objected to were prepared in accordance with the Unani 
system and the drugs bore Unant nomenclature which had been recognised in the 
whole world for several centuries past. The Act is assailed on the ground 
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of discrimination under Article 14, excessive delegation and infringement pf the 
right of free speech under Article 19 (1) (a) and their right to carry on trade and 
business under Article 19 (1) (f) and (g). Objection is also taken under Articles 
21 and 31. The petitioners therefore prayed for a declaration that the Act and 
the Rules made thereunder were ulira vires and void as violative of Part III of 
the Constitution and for the issuing of a writ of mandamus and prohibition and for 
quashing the proceedings and the notices issued by the various authorities—the 
respondents, 


In theig counter-affidavit the respondents submitted that the method and 
manner of advertisement of drugs by the petitioners and others clearly indicated 
the mecessity of having an Act like the impugned Act and its rigorous enforcement. 
The allegations in regard to discrimination and impairment of fundamental rights 
under Article 19 (1) (a) (f) and (g) and any infringement of Articles 21 and 31 
were denied and it was stated :— 

“ The restriction is about the advertisement to the people in general. I say that the main object 
and p e of the Act is to prevent people from wclemedicating with regard to various serious di 5 
Self-medication in oy 908 of diseases of serious nature mentioned in the Act and the Rules has a dele- 
terious effect on the health of the community and is likely to affect the well-being of the people. 
Having thus found that some medicines have tendency to induce people to resort to self-medication 
by reason of elated advertisements, it was thought necessary in the interest of public health that the 
puffing up of the advertisements is put to a complete check and that the manufacturers are com- 
pelled to route their products through recognised sources so that the products of these manufacturers 
could.be put to valid and proper test and consideration by expert agencies.” 
It was also pleaded that the advertisements were of an objectionable character 
and taking into consideration the mode and method of advertising conducted by 
“the petitioners the implementation of the provisions of the impugned Act was 
justified. Along with their counter-affidavit the respondents have placed on 
record Exhibit-A, which is a copy of the literature which accompanied one of the 
various medicines put on sale by the petitioners and/or was stated on the cartons 
in which the medicine was contained. In their affidavit in rejoinder the petitio- 
ners reiterated that Unani and Ayurvedic systems had been discriminated against ; 
that self-medication had no deleterious effect on the health of the community ; 
on the contrary it 

“tis likely to affect the well-being of the people, in the context of effective household and domes- , 

tic remedies based on local herbs popularly known to them in rural areas. Self-medication has its e 
permission (?) limits even in America and Canada where unlicensed itinerant vendors serve the 
people effectively ”, ù 


For the petitioners in all the petitions Mr. Munshi raised four points : 


(1) Advertisement is a vehicle by means of which freedom of speech guaran- 
teed under Article r9 (1) (a) is exercised and the restrictions which are impoSed 
by the Act are such that they are not covered by clause (2) of Article 19 ; 


(2) That Act, the Rules made thereunder and the Schedule in the Rules 
impose artbitrary and excessive restrictions on the rights guaranteed to the peti- 
tioners by Article 19 (1) (f) and (g) ; 


(3) Section 3 of the Act surrenders unguided and uncanalised power to the 
executive to add to the diseases enumerated in section 3 ; 


(4) Power of confiscation under section 8 of the Act is violative of the rights 
under Articles 21 and 31 of the Constitution. 


In Petitions Nos. 62 and 63 of 1959 which relate to two branches of Sadhana 
Ausadhalaya at Poona and Allahabad respectively Mr. N. C. Chatterjee, after giving 
the peculiar facts of those petitions and the fact that the petitioners’ Poona branch 
was raided without a warrant, a number of medicines had been seized, and a com- 
plaint filed against the petitioners in that petition, submitted that section 3 éb) 
of the Act was meant to strike down abnormal sexual activities, that advertisements 
in that case merely mentioned the names of the diseases and suggested the drug 
for the treatment of those diseases, that the prohibition of such advertisements was 


Ce EEE 
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an urreasonable restriction on their fundamental right ; that there was nothing 
indecent in saying that their medicine was a cure for a particular disease and that 
the Act was an undue interference with cure and treatment of diseases. 


We now proceed to consider the vitality of the arguments raised on behalf 
of the petitioners. Firstly it was submitted that the restriction on aslvertisements 
was direct abridgement of the right of free speech and advertisements could not 
be brought out of the guaranteed freedom under Article 19 (1) (a) because no divi- 
ding line could be drawn and freedom of speech could not be curtailed by making it 
subject to any other activity. The learned Solicitor-General, on thesother hand, 
contended that it was necessary to examine the pith and substance of the impugned 
Act and if it was properlyjconsidered it could not be said to have in any way cur- 
tailed, abridged or impaired the rights guaranteed to the petitioners under Article 
19 (1) (a). He also contended that the prohibited advertisements did not fall 
within the connotation of “freedom of speech”. The doctrine of pith and sub- 
stance, submitted Mr. Munshi, was created for the purpose of determining the 
legislative competence of a Legisleture to enact a law and he sought to get support 
from the following observation of Venkatarama Aiyar, J., in A. S. Krishna v. State of 
Madras) :— : 

ea eeenacak and the Privy Council had time and again to pass on the constitutionality of 
laws made by the Dominion and Provincial Legislatures. It was in this situation that the Privy Council 
evolved the doctrine, that for deciding whether an impugned legislation was intra vires regard 
must be had to its pith and substance ”. "i 


Though the doctrine of ‘pith and substance’ was evolved to determine the con- 
stitutionality of an enactment in reference to the legislative competence of a Legis- 
lature particularly under a Federal Constitution with a distributive system of powers 
it has been used in other contexts in some cases, s.g., in connection with the deter- 
mination of the constitutionality of statutes restricting the rights to carry on certain 
actjvities and the consequent infringement of Article 19 (1) (g): by Mahajan, C.J., 
in Cooverjee B. Bharucha v. The Excise Commissioner and the Chief Commissioner of Ajmer*, 
in the case of Excise Regulation (I of 1915) regulating the import, export, transport, 
manufacture, sale and possession of intoxicating drugs and liquor and imposing 
duties thereon ; by Das, C.J., in State of Bombay v. R. M. D. Chamarbaughwala® in 

‘connection with a statute which was held not to be interference with trade, com- 
merce or intercourse as such but to save it from anti-social activities. 


It is unnecessary to decide in the present case whether in its scope it extends to 
the determination of the constitutionality of an enactment with reference to the 
various sub-clauses of clause (1) of Article 19. A more appropriate approach to the 
question is, in our opinion, contained in the dictum of Mahajan, J. (as he then was) 
in Messrs. Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh*. There he held 
that 

“in order to decide whether a particular legislative measure contravenes any of the provisions 
of Part III of the Constitution it is necessary to examine with some strictness the substance of the 
legislation in order to decide what the Legislature has really done. Of course the Legislature cannot 
bypass such constitutional prohibition by employing indirect methods and therefore the Court has to 
look behind the form and appearance to discover the true character and nature of the legislation ”. 


Therefore when the constitutionality of an enactment is challenged on the 
ground of violation of any of the Articles in Part III ofthe Constitution, the ascertain- 
ment of its true nature and character becomes necessary, t.e. its subject-matter, the 
area in which it is intended to operate, its purport and intent have to be determined. 
In order to do so it is legitimate to take into consideration all the factors such as 
history of the legislation, the purpose thereof, the surrounding circumstances and 
conditions, the mischief which it intended to suppress, the remedy for the disease 





3. (1957) 1 M.LJ. (S.C.) 59 : (1957) 1 An. W.R. (S.C.) 87: (1957) M-LJ. (Crh) 558: 
W.R. (C4 79 : (1957) M.L.J. (Grl.) 88 : (1957) (1957) S.C.J. 607 : (1957) S.C.R. 874. 
S.C.J. 216 : (1957) S.C.R. 399, 406, 410. 


(1954) 1 M.L.J. 355: (1954) S.C.P 
683. 


-3 4 
2. (1954) S.C.J. 246 : 1954 S.C.R. 873, 877. 175: (1954) S.C.R. 674, 
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which the Legislature resolved to cure and the true reason for the remedy # Bengal 
Immunity Company Lid. v. The State of Bihart; R. M. D. Chamarbaughwala v. The 
Union of India? ; Mahant Moti Das v. S. P. Sahi?. 


_ Another principle which has to be borne in mind in examining the consti- 
tutionality of a statute is that it must be assumed that the Legislature understands 
and appreciates the need of the people and the laws it enacts are directed, to pro- 
blems which are made manifest by experience and that the elected representatives 
assembled in a Legislature enact laws which they consider to be reasonable for the 
purpose for*which they are enacted. Presumption is, therefore, in favour of the 
constitutionality of an enactment. Charanjit Lal Chowdhuri v. The Union of India*; 
The State of Bombay v. F. N. Balsara®; Mahant Moti Das v. S. P. Saki’. 


What then was the history behind the impugned legislation and what was 
pe material before the Parliament upon which it set out to enact the impugned 
ct. 


_ (1) In 1927 a resolution was adopted by the then Council of States recom- 
mending to the Central and Provincial Governments to take immediate measures 
to control the indiscriminate use of medical drugs and for standardisation of the 
preparation and for the sale of such drugs. In August, 1930, in response to the public 
opinion on the subject and in pursuance of that resolution the Government of India 
appointed the Drugs Enquiry Committee with Sir R. N. Chopra as its Chairman to 
enquire into the extent of the quality and strength of drugs imported, manufactured 
or sold in India and to recommend steps for controlling such imports, manufacture 

eand sale in the interest of the public. This Committee made a report pointing out 
the necessity of exercising control over import, manufacture and sale of patent and 
proprietary medicines in the interst of the safety of the public and public health. 
The report pointed out in paragraphs 256-259 how in other countries control was 
exercised and restrictive laws to achieve that end had been enacted. In the Appendix 
to this Report was given a list of a number of samples of advertisements of patent 
and proprietary medicines dealing with cures of all kinds of diseases. 


; (2) As a result of the Chopra Committee Report the Drugs Act was passed 
in 1940. 


(3) In 1948 The Pharmacy Act was passed to regulate the provisions of 


pharmacy. As a result of these two enactments the State Governments were given 
the responsibility of controlling the manufacture of drugs and pharmaceuticals 
and their sales through qualified personnel and the Central Government was given 
the control on quality of drugs and pharmaceuticals imported into the country. e 


(4) The Chopra Committee Report dealt with the popularity of the patent 
and proprietary medicines in the following words : 


“ The pride of place must be accorded to ingenious propaganda clever and attractive dissemi- 
nation of their supposed virtues and wide and alluring advertisements. The credulity and gull- 
bility of the masses, especially when ‘ certain cures’ are assured in utterly hopeless cases, can well 
be imagined. Perusal of the advertisements of ‘ cures’? produces a great effect on patients who have 
tried treatment by medical men without success. Such patients resort to any and every drug that 
comes in their way. In an infinitesimal small number of cases spontaneous cures are also effected. 
Widest publicity is given to these and the preparations become invested with miraculoys virtues. 
The reassurances of cure, the force of argument advanced to guarantee it and the certificates of 
persons said to have been cured which are all set out in advertisements make a deep impression, cs- 
pecially on those with weak nerves, The love of mystery and secrecy inherent in human nature, the 
natural disinclination and shyness to disclose details of one’s illness especially those involving moral 
turpitude, the pecuhar temperament of the people who, high and low, rich and poor, demand 
t something in a bottle’ for the treatment of every ailment and poverty of the people who cannot 
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1. (1955) 2 M.LJ. (S.C): 168 (1955) 3. (1959) S.G.J. 1144: ALR. 1959 SC. 
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afford p pay the doctor’s bills or the high prices current for dispensed medicines, have all been’ en- 
larged upon as tending to self-diagnosis and self-medication by patent and proprietary mediçines ”. 
(5) Evidence was ded before the Chopra Committee deprecating the increas- 
ing sale of proprietary medicines particularly. those with secret formulae as such 
drugs were positively harmful and were a serious and increasing menace. There 
were advertisements and pamphlets issued in connexion with these medicines 
which showed fraudulent practices and extravagant claims for these medicines. 


(6) The Chopra Committee Report had also made a recommendation for a 


strict measure of control over proprietary medicines. á 


The Bhatia Committee was set up in pursuance to a resolution No. CI-I 
(12)/52, dated 14th February, 1953 and between March, 1953 and end of that year 
it examined a large number of witnesses in different towns of India some of whom 
represented chemists and druggists, some were leading medical practitioners and 
some were State Ministers for Health. The Bhatia Committee issued a question- 
naire to various organisations and witnesses. It contained questions in regard to 
advertisement of drugs and therefore one of the objects of this Committee which 
was inaugurated by the Health Minister on 12th March, 1953, was amongst other 
things to look into the control to be exercised over objectionable and unethical 
advertisements. 


(8) There were a large number of objectionable advertisements in the press 
in regard to patent medicines which were after the Act came into force pointetl out 
by the Press Commission Report but it cannot be said that this fact was unknown 
to Parliament as this Committee also examined a number of witnesses. 


(9) The Indian Medical Association had suggested to this Press Committee 
which was presided over by the late Mr. Justice Rajadhyaksha the barring of adver- 
tisements of medicines which claim to cure or alleviate any of the following 
diesases : 


Cancer, Bright’s disease, Cataract, Diabetes, Epilepsy, Glaucoma, Locomotor ataxia, 
Paralysis, Tuberculosis. 


(10) In the United Kingdom, advertisements of drugs or treatment for 
these diseases are governed by the Cancer Act of 1939 and the Pharmacy and 
Medicines, Act of 1941. (Advertisements relating to the treatment of venereal 
diseases are governed by the Venereal Diseases Act of 1917). 


(11) Wyndham E. B. Lloyd in his book ‘ Hundred years óf medicine’ pub- 
lished in 1936 wrote about the outstanding evils which arise from the use of secret 
remedies and nostrums. It also drew attention to the dangers of advertisements 
in regard to them and what the British Medical Association had said about them. 


(12) The British Medical Association had in a book entitled ‘ Secret Remedies 
What they cost and contain’ exposed ruthlessly the harmful effects of such 
remedies. The council on Pharmacy and Chemistry of American Medical Asso- 
ciation had also given its opinion on the harmful effects of indiscriminate self- 
medication by the public and the grave danger which ensued from such misdirected 
and inadequate treatment, and the failure to recognise seriousness of the disease only 
when it was too late. 


It is not necessary to refer to the recommendations of the Bhatia Committee 
or the Press Enquiry Committee because they were published in June and July, 
1954, respectively. 

In England as far back as 1889 an Act called the Indecent Advertisements 
Act (52 and 53 Vict., Chapter 18) was passed to suppress indecent advertisements 
in which advertisements relating to syphilis, gonorrhoea, nervous debility or other 
cgmplaints or infirmity arising from intercourse was prohibited. In 1917 the 
Venereal Diseases Act (7 and 8 Geo. V Ch. 21) was passed in England, This placed 
restrictions on advertisements relating to treatment for venereal diseases. In 1941 
the Pharmacy and Medicine Act, 1941 (4 and 5 Geo. VI, Ch. 42) was passed which 
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corresponds in material particulars to the impugned Act. It cannot be sati that 
there*was no material before Parliament on the basis of which it proceeded to enact 
the impugned legislation. This material shows the history of the legislation, the 
ascertained evil intended to be cured and the circumstances in which the enactment 
was passed, in Shri Ram Krishna Dalmia v. Shri Justice S. R. Tendolkar!, Das, C.J., 
observed :— 

“ that in order to sustain the presumption of constitutionality the Court may take into consi- 

deration matters of common knowledge, the history of the times and may assume every state of facts 
which can be conceived existing at the time of legislation ; ”. 
Thus it is open to the Court for the purpose of determining the constitutionality 
of the Act to take all these facts into consideration and in the present case we find 
that there was the evil of self-medication, which both in this country and in other 
countries, the medical profession and those, who were conversant with its dangers, 
had brought to the notice of the people at large and the Government in particular. 
They had also warned against the dangers of self-medication and of the conse- 
quences of unethical advertisements relating to proprietary medicines parti- 
cularising those diseases which were more likely to be affected by the evil. There 
is reason, therefore, for us to assume that the state of facts existed at the time of the 
legislation which necessitated the Act. These facts we have already set out and 
it is not necessary to reiterate them. 

With this background in view we proceed to examine the provisions of the 
Act And ascertain the predominant purpose, true intent, scope and the object of 
the Act. The Preamble shows that the object of the Act was to control the adver- 
tisement of drugs in certain cases, i.e. diseases and to prohibit advertisements relating 

‘to Semedies pretending to have magic qualities and provide for other matters 
connected therewith. The title of the Act also shows that it is directed against 
objectionable advertisements. The definition section (section 2) in clause (a) 
defines advertisements and in clause (6) drugs which include (i) medicines for use of 
human beings and animals, (ii) substances for use of diagnosis, treatment or pre- 
vention of diseases in human beings and animals, (iii) articles other than food 
which affect the organic functions of the body of human beings or animals and 
(iv) articles intended for use as a component of any medicine, etc. Clause (c) defines 
magic remedies to include a talisman, mantra, kavacha and other charms and 
© relates to the publication of any advertisement and (¢) what a venereal disease is. 

ection 3 prohibits advertisements of drugs for treatment of diseases and disorders. 
Clause (a) of section 3 deals with procurement of miscarriage in women or preven- 
tion of conception ; clause (v) with maintenance or improvement of capacity of 
human beings for sexual pleasure ; clause (c) with diagnosis and cure of venereal 
and other diseases. Section 4 prohibits misleading advertisements relating to dregs. 
Section 5 similarly prohibits advertisements of magic remedies efficacious for pur- 
poses specified in section 3. Section 6 prohibits the import into and export from 
India of certain advertisement. Section 14 is a saving clause which excludes regis- 
tered practitioners, treatises or books, advertisements sent confidentially to medical 
practitioners, wholesale or retail chemists for distribution among registered medical 
practitioners or to hospitals or laboratories. It also excludes advertisements printed 
or published by Government or with the previous sanction of the Government. 
Section 15 gives the Government the power to grant exemptions from the application 
of sections 3, 4, 5 aud 6 in certain cases. i 

As already stated when an enactment is impugned on the ground that it is 
ultra vires and unconstitutional, what has to be ascertained is the true character of the 
legislation and for that purpose regard must be had to the enactment as a whole, 
to its objects, purpose and true intention and to the scope and effect ofits provisions 
or what they are directed against and what they aim at. A. S. Krishna v. State of 
Madras*, Thus examined it cannot be said that the object of the Act was merely 





*r. (1959) 1 M.L.J. (S.C.) 67 : (1959) 1 Af. 2. (1957) 1 M.L.J. (S.G.) 59 : (1957) r An, 
WR Gg , 67: PR S.J. 147: 1939 W.R. (S.C.) 59: (1957) S.G.J. 216 : (1957) M. 
S.G.R. 279, 297. L.J. (Grl.) 88 : (1957) 5.G.R. 399, 406, 410, 
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to put*a curb on advertisements which offend against decency or morality but the 
object truly and properly understood is to prevent self-medication or treatment 
by prohibiting instruments which may be used to advocate the same or which 
fod to spread the evil. No doubt in section 3 diseases are expressly mentioned 
which have relation to sex and disorders peculiar to women but taken as a whole 
it cannot be said that the object of the Act was to deal only with matters’ which relate 
to indecency or immorality. The name and the Preamble are indicative of the 
purpose being the control of all advertisements relating to drugs and the use of the 
word animals in clause (b) of the definition section negatives the object being merely 
to curb emphasis on sex and indecency. Section 4 further suggests th@t the Legis- 
lature was trying to stop misleading advertisements relating to drugs. Section 5 also 
tends to support the object being prohibition of advertisements suggesting remedies 
for all kinds of diseases. Section 6 also points in the same direction, z.e. to stop adver- 
tisements as to drugs. Sections 14 a 15 are a clearer indication that there should 
be no advertisements for drugs for certain diseases in order that the general public 
may not be misled into using them for ailments which they may imagine they are 
suffering from and which they might believe to be curable thereby. That this is so 
is shown by the fact that such advertisements can be sent to medical practitioners, 
hospitals and laboratories. The exclusion of Government advertisements and the 
power to give exemption all point to the objective being the stopping of advertise- 
ments of drugs for the object above mentioned and not merely to stop advertise- 
ments offending against morality and decency. ` 


Mr. Munshi’s argument was thatsection 3 was the key to the Act and that the object 
and direct effect of the Act was to stop advertisements and thereby impair the right 
of free speech by directly putting a prohibition on advertisement. Ifthe contention * 
of Mr. Munshi were accepted then the restriction to be valid must fall within clause 
(2) of Article 19 of the: Gonstitution. In other words it must have relationship 
with decency or morality because the other restrictions of that clause have no appli- 
cation. If on the other hand the submission of the learned Solicitor-General is 
accepted, then the matter would fall under sub-clauses (f) and (g) and the restric- 
tion under Article 19 (6). The object of the Act as shown by the scheme of the 
Act and as stated in the affidavit of Mr. Merchant is the prevention of self-medica- 
tion and self-treatment and a curb on such advertisements is a means to achieve 

* that end. Objection was taken that the Preamble in the Act does not indicate the 
object to be the prevention of treatment of diseases otherwise than by qualified 
medical practitioners as the English Venereal Diseases Act, 1917 does. In this Court 
in many cases affidavits were allowed to be given to show the reasons for the enact- 
ment of a law, the circumstances in which it was conceived and the evils it was to 
curè. This was done in the case of Shri Ram Krishna Dalmia v. Shri Justice S. R. Tendol- 
kar’, Similarly in Kathi Raning v. The State of Saurashtra? and in 
Kavalappara Kottarathil Kochunni v. The State of Madras? affidavits were allowed to be 
filed setting out in detail the circumstances which led to the passing of the res- 
pective enactments. 


In support of his argument that any limitation of his right to advertise his 
goods was an infringement of his freedom of speech because advertisement was a 
part of that freedom Mr. Munshi relied upon Alma Lovell v. City of Griffin. In 
that case the objection was taken to the validity of a Municipal Ordinance prohi- 
biting the distribution without a permit of circulars, handbooks, advertising or 
literature of any kind on the ground that such ordinance violated the First and the 
Fourteenth amendment by abridging the freedom of the Press and it was held 
that such prohibition was invalid at its face as infringing the constitutional 
freedom of the Press and constitutional guarantee of such freedom embraced 
pamphlets and leaflets. The actual violation which was complained of in that 
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case consisted of the distribution without the required permission of pamphlets 

and anagazines in the nature of religious tracts. Chief Justice Hughes said :— 

_ “The Ordinance in its broad sweep prohibits the distribution of ‘ circulars, handbooks, advertis- 

ing or literature of any kind.’ It manifestly applies to pamphlets, magazines and periodicals.” 

No doubt the word advertisement was used both in the Ordinance as well as in 

the opinion by the learned Chief Justice but the case actually related to the distri- 

bution of pamphlets and magazines. Mr. Munshi also relied on Express 

Newspapers (Private), Lid. v. The Union of India! where the cases dealing with 
om of speech were discussed by Bhagwati, J., but the question of advertise- 

ments as suth did not arise in that case. 


An advertisement is no doubt a form of speech but its true character is reflected 
by the object for the promotion of which it is employed. It assumes the attributes 
.and elements of the activity under Article 19 (1) which it seeks to aid by bringing 
it to the notice of the public. When it takes the form of a commercial advertisement 
which has an element of trade or commerce it no longer falls within the concept 
of freedom of speech for the object is not propagation of ideas—social, political 
or economic or furtherance of literature or human thought ; but as in the present 
case the commendation of the efficacy, value and importance in treatment of parti- 
cular diseases by certain drugs and medicines. In such a case, advertisement is a 
part of business even though as described by Mr. Munshi its creative part, and it 
was being used for the purpose of furthering the business of the petitioners and had 
no selationship with what may be called the essential concept of the freedom of 

It cannot be said that the right to publish and distribute commercial 
advertisements advertising an individual’s personal business is a part of freedom 
» ofespeech guaranteed by the Constitution. In Lewis J. Valentine v. F. F. Chrestensen?, 
it was held that the constitutional right of free speech is not infringed by prohibiting 
the distribution in city streets of handbills bearing on one side a protest against 
action taken by public officials and on the other advertising matter. The object 
of affixing of the protest to the advertising circular was the evasion of the prohibftion 
of a City Ordinance forbidding the distribution in the city streets of commercial and 
‘business advertising matter. Mr. Justice Roberts delivering the opinion of the 
‘Court said :— 

“This Court has unequivocally held that the streets are proper placés for the exercise of the 
freedom of communicating information and disseminating opinion and that, though the States ande 
Municipalities may appropriately regulate the privilege in the public interest, they may not unduly 
burden or proscribe its employment in these dio thoroughfares. We are equally clear that the 
‘Constitution imposes no such restraint on Government as respects purely commercial advertising 
essassssesesssssesoe If the ndent was attempting to use the streets of New York by distri- 
buting commercial advertising, thé prohibition of the Code provisions was lawfully invoked against 
such conduct.” - 

It cannot be said therefore that every advertisement is a matter dealing with 
‘freedom of speech nor can it be said that it is an expression of ideas. In every case 
‘one has to see what is the nature of the advertisement and what activity falling 
under Article 19 (1) it seeks to further. The advertisements in the instant case 
relate to commerce or trade and not to propagating of ideas ; and advertising of 
prohibited drugs or commodities of which the sale is not in the interest of the general 
public cannot be speech within the meaning of freedom of speech and would not 
fall within Article 19 (1) (a). The main purpose and true intent and aim, object 
and scope of the Act is to prevent self-medication or self-treatment and for that 
purpose advertisements commending certain drugs and medicines have been prohi- 
bited. Can it be said that this is an abridgement of the petitioners’ right of free 
speech? In our opinion it is not. Just as in Chamarbaughwalla’s case? it was said that 
activities undertaken and carried on with a view to earning Fries e.g., the business 
of betting and gambling will not be protected as falling within the guaranteed right 
of carrying on business or trade, so it cannot be said that an advertisement commend- 
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ing drufs and substances as appropriate cure for certain diseases is an exetcise 
of the right of freedom of speech. Das, G.J., in State of Bombay v. R. M. D. 
Chamarbaughwala’s case said at page 920 :— 

“ We have no doubt that there are certain activities which can under no circumstances be regarded 

as trade or business or commerce although the usual forms and instrucments are employed therein. To 
exclude those activities from the meaning of those words is not to cut down their meaning at all but 
to say only that they are not within the true meaning of those words ”. 
One has only to substitute for the words “ trade or business or commerce ” the 
phrase “ freedom of speech ” to see how it applies to the present case. Freedom of 
speech goes to the heart of the natural right of an organised freedom-laying society 
to “impart and acquire information about that common interest”. If any limi- 
tation is placed which results in the society being deprived of such right then no 
doubt it would fall within the guaranteed freedom under Article 19 (1) (a). But 
if all it does is that it deprives a trader from commending his wares it would not fall 
within that term. In John W. Rast v. Van Deman and Lewis Company,* Mr. Justice 
McKenna dealing with advertisements said :— 

“ Advertising is merely identification and description, apprising of quality and place, It has 
no other object than to draw attention to the article to be sold and the acquisition of thearticle to be 
sold constitutes the only inducement to its purchase ”. 

As we have said above advertisement takes the same attributes as the object. it 
seeks to promote or bring to the notice of the public to be used by it. Examples 
can be multiplied which would show that advertisement dealing with trade and 
business has relation with the item “ business or trade ” and not with “ freedom of 
speech ”. Thus advertisements sought to be banned do not fall under Article 19 

1) (a). 

0 was also contended that the prohibition against advertisements of the peti- , 
tioners was a direct abridgement of the right of freedom of speech and Alice Lee 
Grosjean v. American Press Co.8, was relied upon. That was a case in which a tax was 
levied based on gross receipts for the privilege of engaging in the business of public 
advertisements in newspapers, magazines, etc. having a specified circulation and 
it was there held that such a statute abridged the freedom of the press because 
its effect was not merely to reduce revenue but it had tendency to curtail circulation. 
This subject was discussed in Express Newspapers caset at pages 128 to 133 where 
the question was whether the Wage Board Act specifying the wages and conditions 
«f service of the working journalists and thus imposing certain financial burden on 
the press was an interference with the right of freedom of Press and Mr. Justice 
Bhagwati said at page 135 :— 

‘Unless these were the direct or or inevitable consequences of the measures enacted in the impugned 
Act, it would not be ible to strike down the legislation as having that effect and operation. A 
possible eventuality of this type would not necessarily be the consequence which could be in the 
pension of the Legislature while enacting a measure of this type for the benefit of the workmen 
concern . 

In considering the constitutionality of a statute the Court has regard to subs- 
tance and not to mere matters of form and the statute must be decided by its opera- 
tion and effect ; F. M. Near v. State of Minnesota’, 

In the present case therefore (1) the advertisements affected by the Act do 
not fall within the words freedom of speech within Article 19 (1) (a) ; (2) the scope 
and object of the Act its true nature and chraacter is not interference with the right 
of freedom of speech but it deals with trade or business ; and (3) there is no direct 
abridgement of the right of free speech and a mere incidental interference with such 
right would not alter the character of the law : Ram Singh v. The State of Delhi® ; 
Express Newspapers (Private) Lid. v. The Union of Indiat. 

It is not the form or incidental infringement that determines the constitu- 
tionality of a statute in reference to the rights guaranteed in Article rg (1), but the 
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reality and substance, The Act read as a whole does not merely prohibit adver- 
tiserhents relating to drugs and medicines connected with diseases expressly men- 
tioned in section 3 of the Act but they cover all advertisements which are objection- 
able or unethical and are used to promote self-medication or self-treatment. This 
is the content of the Act. Viewed in this way, it does not select any of the elements 
or attributes of freedom of speech falling within Article 19 (1) (a) of the Consti- 
tution. 


Tt was next argued that assuming that the matter was within clauses (f) and 
(g) of Artigle 19 (1) the restraint was disproportionate to the purpose of the Act, 
the object sought to be achieved and the evil sought to be remedied. It was further 
argued that it could not be said that the restrictions imposed by the Act were in, 
the interest of the general public. The basis of this argument was (1) the very wide 
definition of the word ‘ advertisement’ in section 2 (a) ; (2) the use of the word 
‘ suggest ’ in section 3 ; (3) the uncanalised delegated power to add diseases to the 
schedule ; (4) the existence of section 14 (c) read with rule 6 of the Rules and (5) 
the procedural part in sectilon 8 of the Act ; all of which, according to counsel, 
showed that it was beyond all allowable limits of restraint under clause (6) of 
Article 19. ; 

* Advertisement’ in the Act, it was argued, included not only advertisements 
in newspapers and periodicals and other forms of publication but also on cartons, 
bottles and instructions inside a carton. Without this latter kind of advertisement, 
it was submitted, the user would be unable to know what the ‘medicine was, what 
it was to be used for and how ? If the purpose of the Act is to prevent objectionable 
and unethical advertisements in order to discourage self-medication and self-treat 
ment it cannot be said that the definition is too wide keeping in view the object and 
the purpose of the Act which have been set out above. It is these evils which the 
Act seeks to cure and ifthe definition of the word ‘advertisement ° was not so broad. 
and inclusive it would defeat the very purpose for which the Act was brought 
into existence. 

The argument that the word ‘ suggest ’ is something subjective is, in our opi- 
nion, also not well-founded. ‘ Suggest’ has many shades of meaning and in the 
context it means commendatory publication. It connotes a direct approach and 
its use in section 3 does not support the contention that the restraint is dispropor-* 
tionate. In another part of the judgment we shall discuss the constitutionality 
of the power of delegation, and reasonableness of the range of diseases added: in 
the schedule and it is unnecessary to go over the same field here. 


Then we come to section 14 (c) and rule 6, i.¢., prohibited advertisement is tọ be 
sent confidentially by post to a registered medical practitioner or to a wholesale and. 
retail chemist or a hospital and laboratory and the following words have to be 
inscribed on the outside of every packet containing the advertisement, i.e., “for 
the use only of registered medical practitioners or a hospital or a laboratory ”. 
If the purpose is to discourage self-medication and encourage treatment by pro- 
perly qualified medical practitioners then such a regulatory provision-cannot be 
considered an excessive restraint. The mere fact that in the corresponding English 
Act certain persons are also mentioned and that such advertisements can be pub- 
lished in certain medical journals and scientific treatises is not a ground for ollie 
the restriction to be disproportionate. It is not a proper method of judging the 
reasonableness of the restrictions to compare every section of the Act with the corres- 
ponding English Act and then to hold it unreasonable merely because the corres- 
ponding sections of the two Acts are different. The evil may be the same but the 
circumstances and conditions in the two countries in regard to journals may be 
different and there are bound to be differences in the degree of restrictiveness in the 
operative portions of the two Acts, The pony behind the Act is that medication 
should be on the advice of qualified medical practitioners. Merely because the 
Legislature thought that it would not exclude advertisements in medical journals 
of the country would not be indicative of the disproportion of the restraint. 
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Objection was then taken to the procedural part in section 8 and it was submit- 
ted that the power of search, seizure and detention was unfettered and very Wide 
and there is no proper procedure laid down as in the Criminal Procedure Code or 
the Drugs Act and there are no rules and safeguards in regard to search warrants 
or entry into premises as there are in the Code of Criminal Procedure or the Drugs 
Act. In another part of the judgment we shall deal with this question and it is not 
necessary to do so here. 

It was next contended that the Act was not in the interest of the general public 
as it could not be said that the mention of the names of diseases or instyuctions as 
to the use of particular medicines for those diseases was not in the interest of the 
general public. Besides it would prevent the medicines being brought to the 
notice of the practising medical practitioners or distributing agencies. It would 
also prevent a properly worded advertisement suggesting cure of diseases to people 
who for the sake of prestige and other understandably valid reasons do not like to 
confide to any person the nature of their diseases and that it would prevent medical 
relief in a country where such relief is notoriously inadequate. We have already 
set out the purpose and scope of the Act, the conditions in which it was passed and 
evils it seeks to cure. If the object is to prevent self-medication or self-treatment, 
as it appears to be, then these are exactly the evils which such advertisements would 
subserve if a piece of legislation like the Act did not exist. It has not been shown 
that the restrictions laid down in the Act are in any manner disproportionate to the 
object sought to be attained by the Act nor has it been shown that the restrictions 
are outside the permissible limits. f 


Mr. Chatterjee in dealing with this point drew our attention to the test of 
reasonableness as laid down in Chintaman Rao v. The State of Madhya Pradesh!, where 
it was said by Mahajan, J. (as he then was) at pages 762 and 763 :— 

“ The question for decision is whether the statute under the guise of protecting public interests 

arbitrarily interferes with private business and imposes unreasonable and: unnecessarily restrictive 
tions upon lawful occupation ; in other words, whether the total prohibition of carrying on the 
business of manufacture of bidis within the agricultural season amounts to a reasonable restriction 
on the fundamental rights mentioned in Article 19 (1) (g) of the Constitution ”. 
It has not been shown in the present case that under the guise of protecting 
public interest the Act arbitrarily interferes with private business or imposes un- 
reasonable restrictions. If the true intention of the Act is, as indeed it is, to stop 
objectionable and unethical advertisements for the purpose of discouraging self- 
medication no question of unreasonable restrictions arises. Mr. Chatterjee also 
relied upon the observation of Bose, J. in Dwarka Das Srinivas of Bombay v. The Sholapur 
Spinning and Weaving Company, Limited*, where the learned Judge said that 

‘the provisions in the Constitution touching fundamental rights must be construed broadly 

and liberally in favour of those on whom the rights have been conferred ”, 
With this statement we are in accord. The interpretation should be such as to 
subserve the protection of the fundamental rights of the citizen but that is subject 
to limitations set out in Article 19 itself which are for the general welfare of all 
citizens taken as a whole and are therefore for the interest of the general public. 
Mr. Chatterjee further contended that the restraint was excessive because the prohi- 
bition of a mere mention of the name of a disease and the suggestion of a cure for 
that could not be.a reasonable restriction. As submitted by the learned Solicitor- 
‘General the objection is not to the names but to the advertisements commending 
certain medicines as a cure for the same and this is what the Act is endeavouring 
to eliminate. In our opinion it cannot be said that the restrictions are either exces- 
sive or disproportionate or are not in the interest of the general public. 


The third point raised by Mr. Munshi was that the words ‘ or any other disease 
or condition which may be specified in the rules made under this Act ’ in clause (d) 
of section 3 of the Act are delegated legislation and do not lay down any certain 
criteria or proper standards, and surrender unguided and uncanalised power to the 
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executive to add to diseases in the schedule. The learned Solicitor-General in 
reply supported the schedule as a case of conditional legislation and not the exercise 
of delegated legislative power and he further contended that even ifit was held to be 
the latter ıt was within the limits recognised by judicial decisions. The distinction 
between conditional legislation and delegated legislation is this that in the former 
the delegatt’s power is that of determining when a legislative declared rule of conduct 
shall become effective ; Hampton and Co. v. United States! and the latter involves 
delegation of rule-making power which constitutionally may be exercised by the 
administrative agent. This means that the Legislature having laid down the broad 
principles*of its policy in the legislation can then leave the details to be supplied 
by the administrative authority. In other words by delegated legislation the delegate 
completes the legislation by supplying details within the limits prescribed by the 
statute ‘and iti the case of conditional legislation the power of legislation is exercised 
by the Legislature conditionally leaving to the discretion of an external authority 
the time and manner of carrying its legislation into effect as also the determination 
of the area to which it is to extend: (The Queen v. Burah® ; Charles Russell v. The 
Queen? ; Emperor v. Benoarilal Sarma‘ ; Sardar Indar Singh v. State of Rajasthan’). 
Thus when the delegate is given the power of making rules and regulations in order 
to fill in the details to carry out and subserve the purposes of the legislation the 
manner in which the requirements of the statute are to be met and the rights therein 
created to be enjoyed it is an exercise of delegated legislation. But when the legis- 
latjon is complete in itself and the Legislature has itself made the law and the only 
function left to the delegate is to apply the law to an area or to determine the time 
and manner of carrying it into effect, itis conditional legislation. To put it in the 
language of another American case : 

“ To assert that a law is Jess than a law because it is made to depend upon a future event or act 
is to rob the Legislature of the power to act wisely for the public welfare whenever a law is 
relating to a state of affairs not yet developed, or the things future and impossible to fully know”. 
The proper distinction there pointed out was this : . 

“The Legislature cannot delegate its power to make a law, but it can make a law to delegate a 
power to determine some fact or state of things upon which the law makes or intends to make its 
own action depend. There are many things upon which wise and useful legsilation must depend which 
cannot be known to the law-making power, and, must therefore be subject of enquiry and determina~ 
tion outside the hall of Legislature”. In Loches Appeal® ; Field v. Clark". 

But the discretion should not be so wide that it is impossible to discern ib 
limits. There must instead be definite boundaries within which the powers of 
the administrative authority are exercisable. Delegation should not be so indefinite 
as to amount to an abdication of the legislative function. Schwartz : American 
Administrative Law, page 21. 


In an Australian case relied upon by the learned Solicitor-General the prohi- 
bition by proclamation of goods under section 52 of the Customs Act, 1901, was held 
to be conditional legislation: Baxter v. Ak Way®. According to that case the 
Legislature has to project its mind into the future and provide as far as possible for 
all contingencies likely to arise in the application of the law, but as it is not possible 
to provide for all contingencies specifically for all cases, the Legislature resorts to 
conditional legislation leaving it to some specified authority to determine in what 
circumstances the law should become operative or to what its operation should be 
extended, or the particular class of persons or goods to which it should be applied : 
Baxter’s case,? at pages 637 and 638. 


Broadly speaking these are the distinguishing features of the two forms of~ ~ 


delegation and these are their characteristics. The question is in which compart- 
ment does the power given in the Act fall. 


1. 276 U.S. 394. . (1957) S.C.J. 376 : (1957) S-G.R. 604. 
2. L.R. 3 A.C. 889. È 72 Pa, 491. ` 
3. L.R. 7 A.C. 829, 835. 7. 143 U.S. 649. ` : 

4 (1945) 1 MLL.J. 76: (1945) F.LJ. 1: 8. 8 Com. L.R. 626, 634, 637, 638 - 


1945) F.G.R. 161 : ÈR. 72 L.A. 57. . 


. 
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The power given to the authority under that provision (section 3) of the Aċti is 
contained in clause (d) in the following words :— 


“ Section 3.—Subject to the provisions of this Act, no person shall take any part in the publication 
of any advertisement referring to any drug in terms which suggest or are calculated to lead to the use 
of that drug for 


DO eer rem eee mere ween tere meme ree erenecernenesusenesesuvereseserseae 


(d) the diagnosis, cure, mitigation, treatment or prevention of any venereal disease or any 
other disease or condition which may be specified in rules made under this Act.” 


And power to make rules is laid down in section 16 which is as follows’ — 


Section 16. (1) “The Central Government may by notification in the official anette make 
rules for carrying out the purposes of this Act. 


(2) In particular and without prejudice to the generality of the foregoing power, such 1ules 
may— 
(a) specify any disease or condition to which the provisions of section 3 shall apply ; 


(b) prescribe the manner in which advertisement of articles or things referred to in clause 
(c) of abe onen (1) of section 14 may be sent confidentially ”. 


For the petitioner it was argued that section 3 (d) is delegated legislation and 
not conditional legislation as the power delegated therein is only to specify conditions 
and diseases in the Rules. 


The interdiction under the Act is applicable to conditions and diseases set out 
in the various clauses of section 3 and to those that may under the last part of clause 
(d) be specified in the Rules made under section 16. The first sub-section of section 
16 authorises the making of Rules to carry out the purposes of the Act and clause (A) 
of sub-section (2) of that section specifically authorises the specification of diseases 
or conditions to which the provisions of section 3 shall apply. It is the first sub. 
section of section 16 which confers the general rule-making power, łe, it delegates 
to the administrative authority the power to frame rules and regulations to subserve 
the objective and purpose of the Act. Clause (a) of the second sub-section is merely 
illustrative of the power given under the first sub-section : Emperor v. Stbnath Banner- 
jee. Therefore sub-section (2) (a) also has the sare object as sub-section (1), #.¢., 
to carry out the purposes of the Act. Consequently when the rule-making authority 
specifies conditions and diseases in the Schedule it exercises the same delegated 
‘authority as it does when it exercises powers under sub-section (1) and makes other 
rules and therefore it is delegated legislation. The question for decision then is, is the 
delegation constitutional in that the administrative authority has been supplied 
with proper guidance. In our view the words impugned are vague. Parliament 
has established no criteria, no standards and has not prescribed any principle on 
which a particular disease or condition is to be specified in the Schedule.. It is not 
stated what facts or circumsrances are to be taken into consideration to include 
a particular condition or disease. The power of specifying diseases and conditions 
as given in section 3 (d) must therefore be held to be going beyond permissible 
boundaries of valid delegation. As a consequence the Schedule in the Rules must 
be struck down. But that would not affect such conditions and diseases which 
properly fall within the four clauses of section 3 excluding the portion of clause (d) 
which has been declared to be unconstitutional. In the view we have taken it is 
unnecessary to consider the applicability of Baxter v. Ah Way?. 


We are of the opinion therefore that the words “ or any other disease or condi- 
tion which may be specified in the Rules made under this Act” confer uncanalised 
and uncontrolled power to the Executive and are therefore ulira vires. But their 
being taken out of clause (d) of section 3 does not affect the constitutionality of the 
rest of the clause or section as they are severable: R. M. D. Chamarbaughwala v. 
The Union of India®. 





n (1945) F.L J. 222 : (1945) F.C.R. 105: 3. (1957) S-C J. 593; (1957) 2 An.W.R. 
(1945), 2 Ping a gez: LR 72 LA. 241. (S.C.) 76: (1957) 2 M.L.J. (S C.) 76: 1957 
M.L.J. (Crl.) 547: (1957) S.C.R. 980, 936. 
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`The constitutionality of section 8 of the Act was challenged on the eground 
that*it violated the petitioners’ right under Articles 21 and gr. That section 
when quoted runs as follows : 


“Any pergon authgrised by the State Government in this behalf may, at any time, seize . . . - 
+ + > . . and detain any document, article or thing which such person has reason to believe, 
contains any advertisement which contravenes any of the provisions of this Act and the Court tying 
such contravention may direct that such document (including all copies thereof) article or thing shal 
be forfeited to the Government.” 


It was pointed out by Mr. Munshi that there was no limitation placed on, no 
rules and regulations made for and no safeguards provided in regard to the powers of 
a person authorised in that behalf by Government to seize and detain any document, 
article or anything which įn the opinion of such person contains any advertisement 
contravening any of the provisions of the Act. It was also submitted that in the 
corresponding English Act of 1939 in section 10 there are proper safeguards provided 
in regard to the exercise of the power of seizure, etc. The first part of section 8 of the 
Act dealing with seizure and detention received slender support from the Solicitor- 
General. It may be, he contended, that having regard to the purpose and object 
of the Act the Indian legislature did not think it necessary to provide any safe- 
guards and that the Legislature thought that nobody would be prejudiced by reason 
of the want of safeguard previous to. the seizure. In our opinion this portion of the 
section goes far beyond the purpose for which the Act was enacted and, the absence 
of the safeguards which the Legislature has thought it necessary and expedient 
in other statutes, e.g., the Indian Drugs Act, is an unreasonable restriction on the 
fundamental rights of the petitioners and therefore the first portion of the section, l.e., 
“any person authorised by any of the provisions of this Act” is unconstitutional. 
What then is the consequence of this unconstitutionality? If this portion is excised 
from the rest of the section the remaining portion is not even intelligible and cannot 
be upheld. The whole of the section must therefore be struck down. ‘ 


By a portion of clause (d) of section 3 and the whole of section 8 being declared 
unconstitutional the Act is not thereby affected as they are severable from the rest 
of the Act. As a consequence of excision of that portion and of section 8 from the 
Act the operation of the remaining portion of the Act remains unimpaired. R. M. D, 
Chamarbaughwala v. The Union of Indiat. As a result of section 8 being declared 
invalid, all the goods seized from the petitioners having been seized without the 
authority of law must be returned to the respective petitioners. It will be for 
the Government to take such action in regard to the proceedings taken or prose- 
cutions commenced as is in accordance with the law laid down in this judgment. 


We declare the portion of clause (d) of section 3 indicated above and section 8 
unconstitutional and direct therefore that a writ of mandamus shall issue directing 
the respondents to return the goods seized. As the petitioners’ challenge to the 
constitutionality of the Act is partially successful the proper order as to costs is 
that the parties do pay their own costs. 


Petition partly allowed. 


st ŮĖ—MMM 
* 3. (1957) S.C.J. 593: (1957) 2 An.W.R. M.LJ. (Gr) 547: (1957) S.C.R. 930, 936» 
(S.C.) 76 : (1957) 2 M.L.J. 82) 96: (1957) 
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° SUPREME COURT OF INDIA. . 
(Original Jurisdiction.) 
Present :—B. P. Smaa, Chief Justice, P. B. GAJENDRAGADKAR, K. SUBBA 
Rao, K. C. Das Gupta anp J. C. San, JJ. 


Mineral Development, Limited .. Petitioners* 
v. 
The State of Bihar and another .. Respondents. 


Bihar Mica Act (1947), section 25 (1) (c)—Vires—Cancellation of licence for some technical non- 
compliance of Rules and without giving reasonable opportunity to show cause against the action—Revenue Minister 
biased agains ipetitioner because of political rivalrp—Effect-——Cancellation not sustainable. 

Administrative action—Bias on part of Minister heading the department—Effect. 


The power given to the State Government under section 25 of the Bihar Mica Act is only to- 
achieve the objects of the Act, i.e. to enforce the said provisions which have been enacted in the interest ` 
of the public and that power is exercisable on the basis of objective tests and in accordance with 
principles of natural justice. 

A licence under the Bihar Mica Act affecting interests of great magnitude was cancelled by the 
State Government. The enquiry was held by the department headed by the Minister who was 
obviously biased against the licencee. Some technical non-compliance of the Rules, alleged to have 
been discovered during the inspection of certain godowns were given as an excuse to withdraw the 
licence ; no opportunity was given to the licensee to inspect its accounts (which had been taken away 
by the department at the inspection of the godowns) and explain the alleged defaults with referente to 
the accounts given. 


After the licencee gave his reply, a sense of false security was created in the licencee and after 
a period of two years the Government issued the notification cancelling the licence. The State siso 
filed a suit against the lessor for a declaration that the lease was benami and for other reliefs. The 
proceedings were started because of political rivalry between the lessor and the Revenue Minister 
who assumed that the licencee of lessors was benamidar and the order of cancellation was made by 
the Revenue Minister, who was behind the enquiry. In the circumstances : 

Held, under section 25 (1) (c) of the Bihar Mica Act Jailure to comply with any of the 
provisions of the Act is a necessary condition for the cancellation of a licence. ‘The result of one 
continuous inspection cannot be the basis for holding that the licensee was guilty of the “repeated 
failure” within the meaning of section 25 (i) (c). Accordingly the State has no power to take 
action under section 25 (1) (c) of the Act. Further the State Government has afforded no 
opportunity to the licencee wi the meaning of the second proviso to section 25 (1). 


° It is the duty of the Court to ascertain in each case having regard to the over-all picture 
before it, to come to a conclusion whether reasonable opportunity was given to a person ‘“‘ to show 
cause” within the meanmg of the second proviso to section 25 (1) of the Act. Tribunals or 
authorities who are entrusted with quasi-judicial functions are as much bound by the relevant prin- 
ciples governing the “‘ doctrine of bias ° as any other Tribunal. 

Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


N. C. Chatterjee, Senior Advocate (D. N. Mukherjee, Advocate, with him) for the 
Petitioners. 


Mahabir Prasad, Advocate-General for the State of Bihar (Bajrang Sahai and 
R. C. Prasad, Advocates, with him) for the Respondents. 


The Judgment of the Court was delivered by 


Subba Rao, 7.—This petition under Article 32 of the Constitution is filed by 
the Mineral Development, Limited, against the State of Bihar and another for the 
issue of writ of certiorari to quash the order of the Government of Bihar, dated 
September 7, 1955, cancelling the petitioner’s licence and for the issue of a writ 
of mandamus directing them to forbear from giving effect to the said order of 
cancellation. 

.One Raja Bahadur Kamakshya Narain Singh (hereinafter called the pro- 
pri€tor) was the proprietor of Ramgarh and Serampur estates in the district of 





t Petition No. 159 of 1956. 15th December, 1999. 
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Hazaribagh in the State of Bihar. On December 29, 1947, the said Proprietor 
executed ‘a mining lease in favour of the Mineral Development, Limited (herein- 
after called the Company) for all minerals in respect of 3026 villages for a period. 
of 999 years. On or about grd January, 1951, the Deputy Commissioner, Hazari- 
bagh, grantegl the Company a licence bearing No. H.L. 261-H in Form ‘B’ under 
section 6 of the Bihar Mica Act, 1947, hereinafter ca led the Act, for mining mica. 
The licence was renewed from year to year by the relevant authority and the last of 
the renewals expired on 31st December, 1954. The Secretary to the Government 
of Bihar in the Revenue Department issued a notice, dated March 7, 145}, to the 
Company ing it with violations of sections 10, 12 and 14 of the Act and calling 
upon it to show cause within 15 days of the receipt of the said notice why action 
should not be taken to cancel the licence issued in favour of the Company. By 
letter, dated 20th March, 1953, the Company requested the Secretary to the Govern- 
ment, Revenue Department, Bihar, to furnish the Company with particulars of 
the alleged violations of the provisions of the Act. After a reminder was sent, 
the Company was furnished by the Government with the particulars by its letter, 
dated May r, 1952. On or about May :7, 1953, the company sent a written 
representation to the Government denying the allegations made against it and. 
explaining how the Company complied with the provisions of the Act. After this 
letter, no further correspondence passed between the Government and the Company. 
But on September 7, 1955, 1.2., two years after the said representation, the Govern- 


ment issued a notification cancelling the Company’s licence No. 261-H of 1951. 


The result of this notification was that the Company was prevented from 
on the mining operations in large tracts of land it had taken on lease from the said 
* proprietor. 


The Company in its petition has stated that it had invested a large sum of 
about Rs. 16 lakhs to obtain the mining lease and spent a considerable sum in pros- 
pecting and developing the mines, that by the arbitrary act of the Government it 
could not work the mines, that a large number of labourers had been thrown out of 
employment and that in the result it was being put to heavy loss. It has filed the 
present petition for the reliefs mentioned already for the reasons, among others- 
that the Government acted illegally and with mala fides and infringed the funda, 


mental rights of the petitioner under Article 19 (1), sub-clauses (f) and (g), of the- 


Constitution. The first respondent to the petition is the State of Bihar and the 
second respondent is the Additional Secretary to the Government of Bihar in the 
Revenue Department. They filed a counter denying the allegations made against 
the Government and particularly stated that they had acted within their rights 
and cancelled the licence in strict compliance with the provisions of the Act. e 


The arguments of Mr. Chatterjee, learned counsel for the petitioner, may 
be broadly formulated under the following four heads : (i) The Bihar Mica Act, 
1947, as amended by the Bihar Mica (Amendment) Act, 1949, is ultra vires for 
want of constitutional competence ; (ii) the provisions of the Act are repugnant to 
the provisions of the Central Act LIII of 1948, and, therefore, to the extent of such 
repugnancy the former Act should yield to the latter Act, with the result that the 
licensing provisions under the Act ceased to have any legal effect ; (iii) the peti- 
tioner has the fundamental rights under Article 19 (1) (f) and (g) of the Consti- 
tution to acquire, hold and dispose of his property and to carry on any occupation, 
trade or business in respect thereof, and that the provisions of section 25 (1) (c) 
of the Act operate as an unreasonable restriction on the said rights, and are there- 
fore void ; and (iv) even if the said section did not infringe his fundamental rights, 
the order of the Government in cancelling the lease without affording him reason- 
able opportunity to show cause within the meaning of the second proviso to that 
section infringed his fundamental right. z 

. - The first two contentions need not detain us ; for, the petition may be disposed. 
i of on the basis of the last two contentions. 
5—3 
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‘The first question, therefore, is whether the provisions of section 25 of the Act 
infringe the fundamental rights of the petitioner under sub-clauses (f) and’ (g) of 
Article 19 of the Constitution. The said«provisions of the Constitution read : 


Article 19: (1) All citizens shall have the rights— 


(f) to acquire, hold and dispose of property ; and 
(g) to practise any profession, or to carry on any occupation, trade or business.” 


Under sub-clauses (f) and (g) of Article 19 (1), every citizen has ‘he right to 
acquire, hold and dispose of property, and to practise any profession, or to carry 
on any occupation, trade or business. But clauses (5) and (6) of Article 19 autho- 
rize the State to make a law imposing restrictions in the interest of the general public, 
but the restrictions so imposed must be reasonable. The concept of reasonableness 
has been clearly explained by Patanjali Sastri, C.J., in State of Madras v. V. G. 
Row as under : 

“ It is important in this context to bear m mind that the test of reasonableness, wherever pres- 

ciibed, should be applied to each individual statute impugned, and no abstract standard, or general 
pattern of reasonableness can be laid down as applicable to all cases. The nature of the right alleged 
to have been infringed, the underlying purpose of the restrictions imposed, the extent and urgency of 
the evil sought to be remedied thereby, the disproportion of the imposition, the prevailing conditions 
at the time, should all enter into the judicial verdict.” 
These observations, if we may say so with great respect, lay down the cérrect 
principle. It follows that it is the duty of this Court to decide, having regard to 
the aforesaid considerations and such others whether a particular statute satigfies 
the objective test of “ reasonableness.” While not disputing the general principle, 
the learned counsel for the petitioner strongly relied upon the decision of this Court 
in Thakur Raghubir Singh v. Court of Wards, Ajmer? in support of his contentions. 
The facts in that case were : section 112 of the Ajmer Tenancy and Land Records 
Act (XLII of 1950) provided that 

“if a landlord habitually infringes the rights of a tenant under this Act, he shall, notwith- 
standing anything in section 7 of the Ajmer Government Wards Regulation, 1888 (I of 1888) be 
deemed to be a ‘landlord who is disqualified to manage his own property within the meaning of 
section 6 of the said Regulation and his property shall be hable to be taken under the superinten- 

e dence of the Court of Wards.” 
The determination of the question whether a landlord had habitually infringed the 
rights of his tenants was left to the Court of Wards. The petitioner whose estate was 

` taken over by the Court of Wards questioned the validity of the power conferred on 
the Court of Wards. This Court held that the said section was void as being an 
unreasonable restriction on the n in property as the restriction made the 
enjoyment of that right depend upon the mere discretion of the executive. 
Mahajan, J., as he then was, observed : 

“ When a law deprives a person of possession of his property for an indefinite period of time 
merely on the subjective determination of an executive officer, such a law can, on no construction of 
the word “reasonable” be described as coming within that ression, because it completely nega- 
tives the fundamental ae by making its enjoyment depend on the mere pleasure and discretion of the 
anne the citizen affected having no right to have recourse for establishing the contrary in a civil 
In that case the combined operation of section 112 of Act XLII of 1950 and the 
provisions of Regulation I of 1888 was that the Court of Wards could in its own 
discretion and on its own subjective determination assume superintendence of the 
property of a landlord who habitually infringed the rights of his tenants. The 
Act also did not provide any machinery for determining the question whether a 
‘certain landlord was a person who habitually infringed the rights of his tenants. 
Even the condition precedent for the assumption of st pecinteddenice by the Court 
of Wards, viz., the previous sanction of the Chief Commissioner, was also a matter 
-eqtirely resting on his discretion. It will be seen that under that Act the entire 
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question was left to the unbridled discretion of the executive without providing for 
any machinery to ascertain the grounds for its action. That decision cannot apply 
to the facts of the present case as they differ in material respects from those consi- 
dered by this Court in that decision. 


The short question, therefore, is whether section 25 of the Act places unreason- 
able restrictions on the petitioner’s fundamental rights under Article 19 (1) (f) 
and (g) of the Constitution. It is conceded that the State can make a Jaw imposing 
restrictions, in the interest of the public, on citizens in respect of their enjoyment 
of mineral rights ; but the complaint is that the law which enables the State in its 
uncontrolled discretion to prevent the owner or the lessee of such a field from enjoying 
his land or leasehold interest or to carry on his mining operations permanently 
or for an indefinite period is unreasonable. So stated there is plausibility in the 


_ argument. But let us look at the law more closely to ascertain whether it suffers 
from such a vice. 


The Act was passed in the year 1947 and was amended from time to time. 
The declared object of the Act is “ to regulate the possession and transport of, and 
trading in, mica in the Province of Bihar”. It was necessitated, presumably, 
because of the scarcity of mica and its importance in the industrial field, and for 
that reason for regulating home consumption and foreign export. The learned 
counsel for the petitioner did not controvert the position, and indeed conceded 
that yeasonable restrictions can legitimately be imposed on the mining operations 
of the petitioner. Section 4 of the Act imposes a prohibition on the possession of, 
and trading in, mica without licence, proprietor’s certificate, or digger’s permit. 
„Sections 5 and 6 prescribe a machinery for granting proprietor’s certificate, and 
miner’s or dealer’s licence. Sections 10 to12 define the duties of licensees and 
registered proprietors in the matter of keeping accounts and producing them for 
inspection. Section 14 prohibits the removal of mica from one place to another 
without a pass. Sections 17, 19 and 21-A impose penalties for the infringement 
of the provisions of the Act and the Rules made thereunder. Sections 22 to 24 deal 
with miscellaneous matters, such as the power ofa police officer to arrest without 
warrant persons guilty of an offence under this Act, to search, seize and detain 
mica removed without a pass, etc. Then comes section 25. As the main argument 
of the learned counsel turns upon the provisions of section 25, it is necessary to 
read the entire section, which is as follows : 

Section 25: “‘ (1) The State Government may cancel the licence or pioprietor’s certificate of any 
licensee or registered proprietor who— 


(a) allows his license or proprietor’s certificate, as the case may be, to be used on behalf of any 
other person as authority to buy or have in his possession or sell mica extracted from a mica mine 
or from a mica dump, or -= 


(b) being a person to whom a miner’s license has been granted extracts mica from a mine 
the particulars of which are not endorsed on bis license, or 


(c) is guilty of repeated failure to comply with any of the other provisions of this Act or 
Rules made thereunder, or 


(d) is convicted of an offence under Chapter XVII of the Indian Penal Code committed in 
respect of mica ; 
Provided that a license or a proprietor’s certificate shall not be cancelled solely by reason of 
conviction from which the licensee or the registered proprietor has no right of appeal or revision : 


Provided further that a license or a proprietor’s certificate shall not be cancelled unless the 
licensee or the proprietor has been furnished with the grounds for such cancellation and has been, 
afforded reasonable opportunity to show cause why his license shall not be cancelled. 


(2) A fresh license or proprietor’s certificate shall not, without the previous sanction of the 
State Government, be Entet to any licensee or registered proprietor whose license or proprietor’s 
certificate has been cancelled under this section.” 

This section embodies the severest punishment that can be imposed under the 

Act on a licensee or a proprietor. It enables the State Government to cancel tħe 
licence. The power is entrusted to the highest executive in the State which ordi- 

narily can be relied upon to discharge its duties honestly, impartially and in the e= 
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interest of the public without any extraneous considerations. The section provides 
clearly ascertainablé standards for the State Government to apply to the facts of 
each case. Clauses (a), (b), (c) and (d) of section 25 (1) describe with sufficient 
particularity the nature of the defaults to be committed and the abuses to be guilty 
of by the licensee in order to attract the penal provisions. Clause (c) with whic 
we are directly concerned embodies the last step that can be resorted fo by the State 
Government to eliminate the recalcitrant operator from the field of mining industry 
if only he is guilty of repeated failures to comply with any of the provisions of the 
Act or the Rules made thereunder other than those mentioned in the other clauses 
of the section. The discretion of the State Government under clause*(c) of section 
25 (1) is hedged in by two important restrictions : viz., (i) the failure to comply 
with the provisions of the Act or the Rules made thereunder, should be a repeated 
failure and not a mere sporadic one i.e., the defaulter must be a recalcitrant one ; 
(ii) before cancelling the licence the State Government should afford reasonable « 
opportunity to the licensee to show cause why his licence should not be cancelled. 
That apart, the cancellation of the licence has not the effect of barring the licensee 
or the proprietor from applying for a fresh licence. The only condition imposed 
is that a fresh licence shall not be granted to him without the previous sanction of the 
State Government. In the foregoing circumstances, can it be said that the section 
imposes an unreasonable restriction on the petitioner’s fundamental rights ? The 
statutory conditions subject to which the licence is given are, obviously, reasonable 
and necessary for regulating the mining industry. The provisions of the Act, as we 
have already pointed out, were only designed to compel a licensee to keep accounts, 
produce them before the authorities when required, to prevent him from removing 
mica from the fields without passes and to impose penalties for contravening, the 
Rules. The only vice is said to lie in the power to cancel a licence conferred on’ the 
State Government under section 25 of the Act. The power given to the State 
Government is only to achieve the object of the Act t.¢., to enforce the said provi- 
signs, which have been enacted in the interest of the public ; and that power, as we 
have indicated, is exercisable on the basis of objective tests and in accordance with 
the principles of natural justice. We cannot, therefore, hold that section 25 (1) (c) 
of the Act imposes an unreasonable restriction on the petitioner’s fundamental rights 
under Article 19 (1) (f) and (g) of the Constitution. 


Before leaving this part of the case, we must make it clear that we do not intend 
to lay down as a proposition that whenever discretionary power is conferred on a 
State Government or the Union Government by Jaw, the said law must necessarily 
operate as a reasonable restriction on a fundamental right. Such a general pro- 
position negatives the concept of fundamental rights for the simple reason that 
fundamental rights are guaranteed against State action. Therefore, the confer- 
mé€nt of such a power on the State Government and not upon a subordinate officer 
is only one of the considerations that may enter into the judicial verdict on the 
reasonableness of a particular law and the reasonableness of that law falls to be 
decided only on the cumulative effect of the circumstances under which such power 
is conferred. 

The next question is, did the State Government comply with the provisions 
of section 25 (1) (c), read with the second proviso thereto, of the Act ? Under the 
said proviso the State Government can cancel a licence after affording reasonable 
opportunity to the licensce to show cause why his licence should not be cancelled. 
This proviso confers a quasi-judicial power on the State Government. The con- 
cept of “ reasonable opportunity ” is an elastic one and is not susceptible of easy 
and precise definition. ‘The decisions on cases under Article 311 of the Constitution 
afford illustrations of the applications of the said doctrine to varying situations. 
What is reasonable opportunity under one set of circumstances need not be reason- 
able under different circumstances. It is the duty of the Court to ascertain in each 
gase, having regard to the ovérall picture before it, to come to a conclusion whether 
reasonable opportunity is given to a person “ to show cause ” within the meaning 
of the second proviso to section 25 (1) of the Act. Tribunals or authorities who are 
entrusted with quasi-judicial functions are as much bound by the relevant principles 
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governing the “ doctrine of bias” as any other judicial tribunal. This Coert in 
a recefit decision in Gullapalli Nageswara Rao v. The State of Andhra Pradesh* 
observed : 

“ The principles governing the “ doctrine of bias” vis-a-vis judicial tribunals are well-settled 
and they are : (i) no man shall be a Judge in his own cause ; (ii) justice should not only be done but 
manifestly and u&doubtedly seem to be done. The two maxims yield the result that if a member 
of a judicial body is “ subject to a bias (whether financial or other) in favour of, or against, any party 
to a dispute, or is in such a position that a bias must be assumed to exist, he ought not take part in 
the decision or sit on the tribunal ”, and that “ any direct pecuniary interest, however small, in the 
subject-matter of inquiry will disqualify a Judge, and any interest, though not pecumary, will have , 
the same effect, éf it 1s sufficiently substantial to create a reasonable suspicion of bias”. The said prin- 

iples are equally applicable to authorities, though they are not Courts of justice or judicial tribunals, 

o have to act judicially in deciding the rights of others, i.e., authorities who are empowered to 

discharge quasi-judicial functions.” 
In view of the foregoing principles the first question to be considered is whether 
in the present case the authority functioning for the State Government—it is ad- 
mitted that the then Revenue Minister of the State made the impugned order— 
had personal bias against the petitioner. Secondly, we will have to scrutinize 
the record to ascertain whether reasonable opportunity was given to the peti- 
tioner to show cause or whether it was denied that right. Thirdly, we will have 
to ascertain whether the State Government found that the petitioner was gui 
of repeated failure to comply with any of the other provisions of the Act or the 
Rules made thereunder and cancelled the licence on the basis of that finding. It 
may be mentioned that the learned Advocate-General, who appeared before us 
on behalf of the State, submitted that the State Government exercised its power 
under section 25 (1) (c) of the Act. 

» The notice to show cause was issued by the State Government to the petitioner 
on 7th March, 1953. The licence granted in favour of the petitioner was cancelled 
by the State Government by its notification dated rst September, 1955. Admittedly, 
during this period Sri Krishna Ballav Sahay was the Revenue Minister of the Govern- 
ment of Bihar, and he was in charge of the department dealing with mines, There 
was political rivalry between the said Minister and Sri Raja Bahadur Kamakshya 
Narain Singh, the ex-landlord of Ramgarh and Serampur estates in the district of 
Hazaribagh, who leased the lands in question to the petitioner. The case of the 
State is that the said lease was benami only for the said proprietor and the case 
of the petitioner is that the wife of the proprietor, Rani Lalita Rajya Luxmi Devi, 
is the registered shareholder of the Company. The question whether the case is 
only benami for the proprietor or not is now in dispute in Title Suit No. 53 of 1954 
pending on the file of the Court of the Subordinate Judge, Hazaribagh. We shall, 
therefore, assume for the purpose of this case that there is a dispute on the question 
of title, the State Government asserting that the lease is only benami for the proprietor 
and the petitioner claiming to be the real lessee and the wife of the proprietor only a 
registered shareholder of the Company. Whichever version is true, the proprietor, 
directly or because of his wife, is very much interested in the Company, ár any rate, 
the Government’s case is that he is the owner. It is alleged in the petition that the 
said proprietor opposed the Revenue Minister in the general election held in 1952, 
to the Bihar Legislative Assembly in the constituency of Giridih and Barkagaon 
and defeated him. It is also stated that before the said election, the Revenue 
Minister filed a criminal case against the proprietor in the District Court of Hazari- 
bagh charging him under section 500 of the Indian Penal Code. The High Court 
in a judgment dated 15th April, 1952, delivered in the petition to transfer the said 
case to some other Court recorded the admitted fact that there was political rivalry 
between the Minister and the proprietor. Ultimately, this Court transferred the 
said criminal case from the State of Bihar to the file of a Magistrate’s Court in Delhi 
on the ground that there was political rivalry between the two persons. These facts 
are not denied in the counter-affidavit filed by the State. In the said counter- 
affidavit the following cryptic statement occurs : 3 

+t. Cvil Appeals Nos. 198 to 200 of 1959. (S.C.) 1g : (1960) 1 An.W.R. (8.C.) 13. 
Since seporied | (1960) S.C.J. 53 :(1960) x MLJ. 

e 


wg, 


22 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1960 


x in paragra b) of the petition about the alleged political rivalry 
haea S ee oe Nie Singh madd in ei Ballay Sahay, the he Minister, Revenue, 
has no bearing on the facts of this case so far as the orders of the Government are concerned and to 
that extent the allegations are denied.’’ 

It may, therefore, be taken that the allegations of personal bias of the Revenue 
Minister against the proprietor is not denied. It is also not disputed that the 
proceedings against the petitioner were started during the tenure of the said Revenue 
Minister and that the actual order of cancellation was made by him. We have 
no hesitation in holding that the Revenue Minister had personal bias against the 
proprietor and that he was also acting on the belief that the lease was only benami 
for the said proprietor. We, therefore, hold that the said Revenue Minister had 
personal bias within the meaning of the decisions and he should not have taken part 
in either initiating the enquiry or in cancelling the licence. 


On the basis that section 25 of the Act is constitutionally valid, the question is 
whether the provisions of that section have been complied with in the present case. 
If they were not complied with, the order of the State Government made in dero- 
gation of the said provisions would certainly infringe the fundamental rights of the 
petitioner. The main objection to the validity of the impugned oreder is that the 
State Government did not afford the petitioner reasonable opportunity to show 
cause why his licence should not be cancelled. The subject-matter of the mining 
leasehold interest is in respect of 3026 villages for a period of 999 years. It is alleged 
in the petition that a large amount of about Rs. 16 lakhs were spent by the petitioner 
to obtain the mining lease and in addition a considerable sum was spent in 
prospecting and developing the mines. On 7th March, 1953, the Government 
of Bihar through its Secretary in the Revenue Department issued a notice to „the, 
petitioner asking it to show cause within 15 days of the receipt of the said notice 
why action to cancel the miner’s licence No. 261-H under section 25 (1) (c) of the 
Act should not be taken by the Government. It is stated in the notice that the 
petitioner committed 

‘violations of sections 10, 12 and 14in respect of their mica godowns at Marhand and 
Sultana sections 10 and 12 in respect of the godowns at Simaria and section ro in respect of 
Kowabar godowns and have thus been guilty of repeated failures to comply with these provisions 
of the Bihar Mica Act, 1947”. 


On receipt of this notice the petitioner by its letter dated 20th March, 1953, asked 
*the Government to furnish it with particulars of the allegations contained in the 
said notice and on 27th March, 1953, renewed its request for the said particulars. 
On ist May, 1953, the Government sent a Memorandum No. A/MI-8022/53-R. to 
the petitioner Company giving the particulars of the violations of the provisions 
of the Act. The subject of the Memorandum is described as “ Repeated failure 
to tomply with the provisions of the Bihar Mica Act, 1947”. The particulars 
show that between 3rd December, 1952 and 11th December, 1952, the Inspector of 
Mica Accounts inspected different godowns of the petitioner and found contra- 
vention of the provisions of sections 10, 12 and 14 of the Act. What is important 
to notice is that the inspection, though spread over a few days, was really one ins- 
pection of different godowns and the particulars disclosed were comparatively 
trivial defaults in carrying out the provisions of the Act. It may also be noticed 
that one of the particulars related to an inspection alleged to have been made on 
6th March, 1952 ; and in respect of that inspection the petitioner was prosecuted 
and corivicted, but the licence was renewed for the next two years in spite of the 
said conviction. The result of that inspection is, therefore, not germane to the 
enquiry initiated by the notice dated 7th March, 1953. After giving the particulars 
the memorandum concludes “it is clear that the Company has been guilty of 
repeated failure to comply with the provisions of the Bihar Mica Act, 1947” and 
on these allegations the Company was directed to show cause why the licence 
should not be cancelled under section 25 (1) (b) of the Act. Section 25 (1) (b) says 
that the State Government may cancel the licence of any licensee who “ being a 
person to whom a miner’s licence has been ted extracts mica from a. mine 
the particulars of which are not endorsed on his license.” It is admitted by the 
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learhed Advocate-General that the Government did not take action under clauge (b) 
of section 25 (1) and that the mention of that clause in the memorandum was only a 
mistake for clause (c) of section 25 (1) ofthe Act. On 17th May, 1959, the petitioner 
submitted to the Government a detailed explanation in regard to the charges levelled 
against it. It premised its explanation with the statement that all the relevant 
books of accounts and stock books had been seized by the Inspector of Mica Accounts 
and had not been returned in spite of repeated requests and that therefore it reserved 
its right to make further submissions when the books were returned. It also pointed 
out that at the time of inspection it was not asked to explain the alleged irregularity 
in accordancg with the usual procedure in regard to such matters. It then pro- 
ceeded to answer every one of the allegations made against it. The explanation 
given by the Company appears to be plausible and the contraventions alleged, 
even if true, appear to be too trivial for the drastic-action taken by the State. In 
1954 the Government filed a suit against the said proprietor for a declaration that 
the various companies brought into existence by him were bogus ones and the 
various transactions entered into by him were all benami for him. After the explan- 
ation given by the petitioner, there was a lull for more than two years. The State 
Government neither returned the account books nor invited the petitioner to make 
further submissions by allowing it to look into the accounts seized by the authorities 
concerned. Suddenly, on 7th September, 1955, a notification was issued to the 
effect that the Governor of Bihar was pleased to cancel the petitioner’s licence. 
It was also directed to stop operating the mica mines forthwith and to produce the 
books* of account relating to the above mines in respect of their godowns on 12th 
September, 1955. 
.. .-From the foregoing narration of facts it is obvious that the licence affecting 
rights of great magnitude was cancelled, to say the least, for trivial reasons. The 
enquiry was held by the department headed by the Minister who was obviously 
biased against the petitioner. Some technical non-compliances of the Rules alleged 
to have been discovered during the inspection of certain godowns were given as an 
excuse to withdraw the licence ; no opportunity was given to the petitioner ‘to 
inspect its accounts and to explain the alleged defaults with reference to the accounts. 
After the petitioner gave its reply, a sense of false security was created in the peti- 
tioner and after a period of two years the Government issued the notification can- 
celling the licence. Meanwhile, as a second string to the bow, the State filed a suit 
ainst the proprietor for a declaration that the lease was benami and for other reliefs. 
The hidden hand of the Revenue Minister can be seen in this enquiry. The procee- 
dings were started because of political rivalry between the proprietor and the Revenue 
Minister. Though high stakes were involved, the enquiry was conducted in a 
manner which did not give any real opportunity to the petitioner to explain its 
conduct and to disprove the allegations made against it ; and the order of canecl- 
lation of the licence was made admittedly by the same Revenue Minister, who was 
behind the enquiry. In the circumstances, we must hold that no reasonable oppor- 
tunity was given to the petitioner within the meaning of the second proviso to 
section 25 (1) of the Act. 

That apart, the State Government did not find on the material that the peti- 
tioner was guilty of repeated failure to comply with any of the provisions of the Act. 
The particulars parched by the Government did not disclose any such repeated 
failure. Under section 25 (1) (c) of the Act, repeated failure to comply with any 
of the provisions of the Act is a necessary condition for the cancellation of a licence. 
Unless there is repeated failure within the meaning of that clause the State Govern- 
ment has no power to cancel the licence under the said clause. That apart, neither 
in the notice initiating the proceedings nor in the notification cancelling the licence 
issued by the Government it was stated that the petitioner was guilty of “ repeated 
failure ” within the meaning of the said clause. But in the particulars furnished, 
the State Government alleged that the petitioner had been guilty of repeated failure 
to comply with the provisions of the Act, but the particulars did not support that 
statement, for, apart from the default of March, 1952, the alleged contravention of 
Rules were discovered by the Inspector of Mica Accounts only during the inspection 
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SUPREME COURT OF INDIA. ° 
(Original Jurisdiction). 


Present :—B. P, SNEHA Chief Justice; S.J. Imam, A.K. SARKAR, K.N. Wananoo 
anp J. C. Smam, JJ 


Sahibzada Saiyed Muhammed Amirabbas Abbasi and others ..  Petitioners.* 


v. 
The State of Madhya Bharat (now Madhya Pradesh) and others .. Respondents. 

Constituidh of India (1950), Article 32—Scope of petition under and extent of powers to issus directions. 

The Supreme Court has power under Article 32 of the Constitution to issue directions, orders or 
writs, including writs in the nature of habeas corpus, mandamus, Prone ition, quo warranto and certiorari 
whichever may be appropriate for the enforcement of any of the fundamental rights. The relief 
claimed by the first petitioner in the instant case for assessing the lability of the respondents (the 
State Government) and Court guardian of minor petitioners 2 and g on the plea that they have either 
misappropriated the estate or by negligence caused loss to the estate of the minors, may be obtained 
in a properly constituted suit and not in a petition under Article 32 of the Constitution. The property 
to which the minors are or may be entitled may be ascertained in a proceeding under the Guardians 
and Wards Act or in a suit in the civil Court and not in a petition under Article 32 of the Constitution. 

Petition under Article 32 of the Constitution of India for enforcement of Funda- 
mental Rights. 
Pandit Nanak Chand, Advocate for Petitioners. 


*I. N. Shroff, Advocate for Respondent No. 1. 
The Judgment of the Court was delivered by 


°° Shah, 7.—This is a petition filed by Sahibzada Saiyed Muhammed Amirabbas 
Abbasi, who will hereinafter be referred to as the first petitioner on behalf of himself 
and as the natural guardian of his two minor children, Kamal Abbas and Jehanzeb 
Bano, petitioners Nos. 2 and 3 against the State of Madhya Bharat (now the State 
“of Madhya Pradesh) and three other respondents for an appropriate writ or writs of 
habeas corpus, mandamus, certiorari, prohibition and any other writ, direction or 
order directing the State of Madhya Bharat immediately to assume charge of the 
properties of the minor petitioners 2 and 3 and determining the amount of loss sus- 
tained by the minors and calling upon the State of Madhya Bharat and the other 
respondents to compensate the minors for the full value of the property lost due to” 
their negligence in the discharge of their respective duties in failing to protect the 
minors’ properties and calling upon the 4th respondent to produce the minors before 
this Court and directing that the minors be handed over to the custody of some rela- 
tion who is competent under the personal law to have their custody, and calling 
upon the Chief Secretary of the State of Madhya Bharat to furnish full Particulars of 
the trust property released in favour of the second respondent and directing the first 
respondent to produce in this Court the box of jewellery entrusted to it with full 
particulars regarding its custody from March 29, 1948, and ascertaining whether the 
‘contents have been misappropriated and further ascertaining the loss, if any, occasion- 
ed to the minor petitioners and its quantum and declaring liability of the respondents 
in that behalf and for further relief which the Court may award in the circumstances 
-of the case, as just and proper. 


- Prima facie, the reliefs claimed are not within the scope of a petition for a 
writ under Article 32 of the Constitution. This Court has power under that Article 
to issue directions, orders or writs, including „writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto and certiorari whichever may be appropriate 
for the enforcement of any of the fundamental rights ; but by this petition, the first 
petitioner claims on the plea that the respondents have misappropriated or mis- 
applied the property of petitioners 2 and 3, a writ or writs directing that loss sustained 
by the minors be ascertained and made good and also asks this Court to provide for 
the custody of the minors according to their personal law. < 
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The facts which give rise to the petition are these :— 


The first petitioner married in 1940 one Naiyar Jahan Begam and by her he - 
had two children—petitioners 2 and 3. Naiyar Jahan Begam died in the year 1943 
and petitioners 2 and 3 were thereafter looked after by Musharraf Jahan Begam, 
mother of Naiyar Jahan Begam. From her father Naiyar Jahan Begam had inherit- 
ed certain valuable -property and from her mother, Musharraf Jahan Begam, she had 
received a dowry of substantial value at the time of her marriage. Before she died 
on March 6, 1949, Musharraf Jehan Begam had made a trust in respect of certain 
property for the benefit of petitioners 2 and 3. The first petitioner had after the death 
of Naiyar Jehan Begam contracted a second marriage and of that marriage there 
were three children. During the life of Musharraf Jehan Begam the first petitioner 
took no interest in petitioners 2 and 3 and at sometime in the year 1948, he migrated 
to West Pakistan and took up residence in Rawalpindi. After the death of Musharraf 
Jehan Begam, the first petitioner applied to the Madhya Bharat High Court for a 
writ in the nature of habeas corpus for a direction to produce petitioners 2 and 3 be- 
fore the Court on the allegation that the latter were wrongfully detained. The High 
Court refused to give the direction and ordered that the first petitioner might, if so 
advised, apply under the Guardians and Wards Act for appropriate relief. The first 
‘petitioner then applied to the Court of the District Judge at Ratlam for an order that 
he be appointed a guardian of the person and property of petitioners 2 and 3. On 
November 23, 1949, the second respondent, Sultan Hamid Khan, cousin of Mushar- 
raf Jehan Begam applied that he be appointed guardian of the person and property 
of petitioners 2 and 3 and by order, dated December 5, 1949, the District Court ap- 
pointed him guardian and rejected the application filed by the first petitioner. 
Against the order passed by the District Court, Ratlam, Appeal No. 20 of 1950 Was 
filed in the High Court of Madhya Bharat. This appeal was dismissed on March 29, 
4954. An application for Special Leave to appeal to this Court under Article 136 
against that order of the High Court was rejected on November 12, 1956. 


The first petitioner had, in the meantime, applied to this Court under Article 32 
of the Constitution for the reliefs which have already been set out. To this petition, 
petitioners 2 and 3 were impleaded as party petitioners, the first petitioner alleging 
that he was their natural guardian and next friend. Evidently, the first petitioner 
could not claim to be the next friend of the minor petitioners 2 and 3, a guardian of 
their person and property having been appointed by the District Court, Ratlam, 
unless this Court for reasons to be recorded deemed it to be for the welfare of the 
minors that the first petitioner be permitted to act or be appointed as the case may 
be (vide Order 32, rule 4 of the Code of Civil Procedure). The first petitioner did not 
obtain any order of this Court permitting him to act as the next friend of petitioners 
2 and 3 notwithstanding the order passed by the District Court appointing respondent 
No. 2 as their guardian, 


The petition filed by the first petitioner is a somewhat prolix document. The 
first petitioner claimed that the interest of the second respondent who was appointed 
a guardian by the District Court was adverse to the interests of the minors, and that 
the latter was, in any event, unfit to be appointed a guardian of the minors, that the 
second respondent had misappropriated the property of the minors and that he was 
not looking after the minors and was acting contrary to their interests and that pro- 
ceedings in the District Court were vitiated on ‘account of partiality and collusion” 
and by reason of deliberate violation of the order passed by the High Court. The 
petitioner also claimed that the State of Madhya Bharat was bound to take steps 
to protect the entire property of the minor petitioners 2 and 3, but the first respon- 
dent had neglected to do so and had thereby rendered itself liable to make good 
the loss. 


- On these allegations, the first petitioner submitted that the minor petitioners 
were deprived of the equal protection of the laws in force including the Personal 
Law and were accordingly discriminated against and their property was, by reason 


œ of such discrimination in serious danger of being wasted or misappropriated. He 
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alsó submitted that he could not be denied his rights under the personal laws gover- 
ning the minors as their natural guardian, merely because he had acquired a 
foreign domicile. 

Exercising jurisdiction under Article 32 of the Constitution, this Court may 
grant relief for enforcement, only of the rights conferred by Part III of the Constitu- 
tion. The “alleged right of the first petitioner to guardianship of his minor children 
under the personal law is not one of the fundamental rights guaranteed to him by the 
Constitution ; nor by appointing respondent No. 2 as the guardian of the minors un- 
der the Guardians and Wards Act is discrimination practised against the minors. The 
second respondent was appointed guardian of the minors by order of a competent 
Court, and denial of equality before the law or the equal protection of the laws can be 
claimed against executive action or legislative process but not against the decision of 
a competent tribunal. The remedy of a person aggrieved by the decision of a com- 
petent judicial tribunal is to approach for redress a superior tribunal, if there be one. 
In the present case, against the order of the District Court appointing the second res- 
pondent the guardian of the person and property of the minors, an appeal was pre- 
ferred to the High Court and that appeal was dismissed. Even an application for 
Special Leave to appeal to this Court was rejected, and the order of the District 
Court became final. If, since the date on which the order appointing the guardian 
of the minors, events have transpired which necessitate a modification of that order 
the proper remedy of the first petitioner is to apply to the District Court for relief in 
thay behalf and not to approach this Court for a writ under Article 32 of the Consti- 
tution. This Court has rejected the application for Special Leave to appeal under 
Article 136; and that order cannot be circumvented by resorting to an application 
for a writ under Article 32. Relief under Article 32 for enforcement of a right con- 
ferred by Chapter III can be granted only on proof of that right and infringement 
thereof, and if, by the adjudication by a Court of competent jurisdiction the right 
claimed had been negatived, a petition to this Court under Article 32 of the Cons- 
titution for enforcement of that right, notwithstanding the adjudication of thacivil 
Court, cannot be entertained. 

The relief claimed by the first petitioner for assessing the liability of the respon- 
dents on the plea that they have either misappropriated the estate or by negligence 
caused loss to the estate of the minors, may be obtained in a properly constituted suit 
and not in a petition under Article 32 of the Constitution. The property to whick 
the minors are or may be entitled may be ascertained in a proceeding under the 
Guardians and Wards Act or in a suit in the civil Court and not in a petition under: 
Article 32 of the Constitution. 

In our judgment, the petition is wholly misconceived and must be dismissed 
with costs payable by the first petitioner personally. r 

— Petition dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 

Present:—B. P. SINHA, Chief Justice, S. J. Imam, A. K. SARKAR, K. N. Wanonoo 

anp J. C. Suan, JJ. 


Balwan Singh ..  Appellant* 


v. . 
Lakshmi Narain and others „Respondents. 
Representation of the People Aet (XLII of 1951), sitions 83 and 125 (5)-—Election petiton alg 
corrupt practice of “hiring or procuring vehicles by a candidate or his agent’’—Particulars—Sufficency—Practice 
—Dismissal of petrtion—Proprietp—Procedure. 
Constitution of India (1950), Article 136 (1)—Appeal by Special Leave—Scope. 
Shah, 7.—(delivering the majority judgment). Not the contract of hiring but the fact of hiring for 


conveying voters to and from the polling station is declared by section 123 (5) of the Representation 
of the People Act a corrupt practice. A petition which sets forth the particulars about the ‘use of a 
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vehicle fòr conveying voters to and from the polling station, with details as to the time and place 
coupled with as full a statement as possible in support of the plea that the vehicle was hired or procured 
by the candidate or his agent or another person substantially complies with the requirement of 
section 8g (1) (b) of the Act. The corrupt practice being the hiring or procuring of a vehicle for the 
conveyance of the electors, if full particu of conveying by a vehicle of electors to or from any polling 
station are given, section 89 is duly complied with, even if particulars of the contract of hiring, as 
distinguished fiom the fact of hiring are not given. Failure to set out particulars of the contract of 
hiring or arrangement of procuring will not render the petition defective. 

The practice to be followed in cases where insufficient particulars of a corrupt practice are set 
forth in an election petition is this. An election petition is not liable to be dismissed in limine merely 
because full particulars of a ‘corrupt practice all in the petition, are not set out. Where an objec- 
tion is raised by the respondent that a petition is defective because full particulars of an afleged corrupt 
practice are not set out, the Tribunal is bound to decide whether the objection is well founded. If 
the Tribunal upholds the objection, it should give an opportunity to the petitioner to apply for leave 
to amend or amplify the particulars of the corrupt practice alleged ; and in the event of non-com- 
pliance with that order the Tribunal may strike out the charges which remain vague. Insistence 
upon full particulars of corrupt practices is undoubtedly of paramount importance in the trial of an 

lection petition, but if the parties go to trial despite the absence of full particulars of the corrupt 
practice alleged, and evidence of the contesting parties is led on the plea raised by the petition, the 
petition cannot thereafter be dismissed for want of Peres because the defect is one of procedure 
and not one of grisdiction of the Tribunal to adjudicate upon the plea in the absence of i š 
The appellate Court may be justified in setting aside the judgment of the Tribunal if it is satisfied 
that by reason of the absence of full particulars, material prejudice has resulted ; and in considering - 
whether material prejudice has resulted failure to raise and press the objection about the absence of 
particulars before going to trial must be given due weight. 

Merely because an appeal has been admitted by Special Leave, the entire case is not at large, 
and the appellant is not free to contest the findings of fact of the subordinate tribunals. Only those 
points on which Special Leave may initially be granted, can be urged at the final hearing ; and 
normally, Special Leave will not be granted by the Supreme Court under Article 196 (1) of the Constitu- 
tion on a plea of error committed by the Courts below in the appreciation of evidence. . 

Per Sarkar, 7.—'‘‘ It is of the essence of this corrupt practice that the vehicle must have been 
hired, that is to say, a contract for the hiring of the vehicle must have been made. A vehicle cannot 
be hired without a contract. Therefore particulars of that contract should be given.” There is no 
corrupt practice unless the contract of hire is established. 


Appeal by Special Leave from the Judgment and Order, dated the 9th January, 
1959, of the Allahabad High Court in First Appeal No. 448/A of 1958. 


L. K. Jha, Senior Advocate, (P. Ram Reddy, R. K. Garg and R. Patnaik, 
Advocates, with him), for Appellant. 


< G.S. Pathak, Senior Advocate, (G. N. Dikshit, Udai Pratap Singh, J. P. 
Goyal, M. S. Gupta and P. C. Aggarwala, Advocates, with him), for Respondent No. 1. 
The Court delivered the following Judgments. 


Shah, J. (for the majority)..-Three candidates, Balwan Singh (hereinafter 
referfed to as the appellant), Ram Dulari and Gaya Prasad, contested the 
election to the U.P. Legislative Assembly from the Akbarpur Rural Assembly 
Constituency No. 6, at the last general elections held in 1957. The polling 
of votes took place on February 28, 1957, and the result of the election was 
declared on March 2, 1957. The appellant secured the highest number of votes and 
was declared duly elected. A voter named Lakshmi Narain—who will hereinafter 
be referred to as the first respondent—submitted an application to the Election 
Commission of India to declare the election of the appellant Balwan Singh void 
on the ground inter alia that the appellant 


“and/or his election agent and/or other persons with his consent, had committed corrupt 
practices, and the result bf the election was materially affected by such corrupt practices commit- 
ted in his interest’’. 

In clause (f) of paragraph g of the petition, which is material for this appeal, it 
was averred by the first respondent, that in villages set out in Annexure D, 
the appellant, his agents and workers with the consent of the appellant, hired 
and procured bullock carts and tractors for conveying women electors to and from 
the polling station. In Schedule D, was set out a list of 30 villages. This election 

petition was referred for trial to the District Judge, Kanpur, who was constituted: 
S “the Election Tribunal for trying the petition. The appellant by his written 
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statement contended that the averments made in clause (f) of paragrapheg were 
untfue ; that neither he nor his agents or workers had ever hired or procured bul- 
lock carts or trucks to convey women voters from the villages set out in Annexure D 
or any other village to the polling station. He also submitted that the first respon- 
dent had not disclosed the names ofthe voters nor the particulars of the conveyances 
and that thé latter could not in view of the defective pleading be permitted to challenge 
the election of the appellant on that charge. On July 15, 1957, the first respondent 
applied for leave to amplify the particulars set out in the various clauses of paragraph 
9 including the particulars set out in clause (f) and prayed for leave to amplify the 
recitals in® that clause by incorporating Annexure D-1 in the petition. In 
Annexure D-1, the first respondent set out the naure of the vehicles used, the 
names of the owners of the vehicles, the names of the villages from which women 
voters were conveyed at the expense of the appellant to the polling station and back, 
the hire paid, and the description of the families to which the women voters who 
were conveyed belonged. The appellant submitted in rejoinder that by his appli- 
cation, the first respondent in substance sought not to amplify the particulars given 
by him, but to make allegations about fresh corrupt practices, and prayed that 
several clauses including clause ( f) of paragraph g be deleted. On July 29, 1957, 
a Election Tribunal rejected the application ofthe first respondent. He observed 
that :— 

“ Merely saying that the corrupt practice was followed in the villages whose list was given in 
Annexure ‘ D’ does not amount to giving particulars as were required to be furnished by the aforesaid 
section 83 (1) (6) of the Representation of the People Act” 
and directed that certain paragraphs including clause (f) of paragraph g and 
Annexure be struck off. 


Relying upon a judgment of the Allahabad High Court delivered on Septembe™ 
9, 1957, Mubarak Mazdoor v. K. K. Banerji and another}, in which, the practice to be 
followed m dealing with allegations of corrupt practices, made in an election peti- 
tion, on the ground of vagueness, was enunciated the first respondent applied for 
review of that order. The Election Tribunal, by its order, dated September 13, 
1957, accepted the plea of the first respondent for review of the order, and directed 
that the order dated July 29, 1957, be set aside. 

The appellant applied under Article 227 of the Constitution, to the High Court 
of Judicature at Allahabad, challenging the correctness and propriety of the order 
of the Election Tribunal reviewing its order, dated July 29, 1957. By its order, dated 
March 6, 1958, the High Court substantially confirmed the order passed by the Tribu- 
nal, The High Court observed that the Tribunal had jurisdiction to review its 
earlier order, and that in the circumstances of the case it was unnecessary to decide 
whether the order, dated September 13, 1957, was properly passed, because the 
order, dated July 29, 1957, was “ unjust and improper’, and the matter having 
been brought before it in a proceeding under Article 227 of the Constitution, the 
High Court could rectify the error by setting aside the earlier order. Pursuant to 
the order passed by the High Court, the averments made in clause (f) of paragraph 
9 were restored, and Annexure D-1 was incorporated in the petition. 


By its order, dated August 16, 1958, the Tribunal dismissed the petition hold- 
ing thatt he first respondent failed to establish the corrupt practices on which the 
petition was founded. Dealing with the corrupt practice set out in clause (f) of 
paragraph 9, the Tribunal observed that the corrupt practice described in section 
123 (5) of the Representation of the People Act, lies in the act of hiring or procuring 
vehicles by a candidate or his agent, and that this corrupt practice is not committed ° 
merely by cenveying the voters, and as the particulars of hiring and procuring of the 
vehicles were not furnished in the petition, and the evidence adduced by the first 
respondent to support his case of hiring or procuring vehicles was unsatisfactory 
the case of the first respondent about the commission of a corrupt practice by , the 
appellant stood unsubstantiated. * 
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Inan appeal under section 116-A of the Representation of the People Act, 
against the order of the Election Tribunal the High Court of Judicature at Allahabad 
set aside the order and declared the election of the appellant void. The High Court 
held that the petition was defective in that it omitted to set out the date and place of 
the hiring of the tractor, which was proved to have been used for conveyjng voters to 
the polling station, but no prejudice was caused to the appellant as a result of that 
omission. In the view of the High Court the testimony of A.P. Malik, the Presiding 
Officer at Naholi polling station, corroborated by exhibit 22, a petition submitted on 
the date of the polling by one Raghuraj Singh, agent of Ram Dulari, a contesting 
candidate, and further supported by the evidence of witness Kalika Prasad and 
another witness Raghuraj Singh, established that voters were conveyed in a trailer 
attached to a tractor, at the instance of the appellant to the Naholi polling station 
and that the evidence of one Hanuman Singh established the contract of hiring the 
tractor used for conveying voters to the polling station. The High Court accordingly 
held that the appellant had committed the corrupt practice of hiring a vehicle for 
conveying voters to the polling station. Against the order passed by the High Court, 
declaring the election of the appellant void, this appeal has by Special Leave been 
filed. ‘ 


Section 83 (1) (b) of the Representation of the People Act, as amended provides 

t an election petition shall set forth full particulars of any corrupt practice the 

petitioner alleges, including as full a statement as possible of the names of parties 

alleged to have committed such corrupt practice and the date and place of the com- 

mission of each such practice. Section 123 sets out what shall be deemed to be corrupt 

practices for the purposes of the Act, and by clause (5) thereof, as it stood at he 
material date, it was in so far as it is relevant, provided : 


“ The hiring or procuring, whether on payment or otherwise, of any vehicle or vessel by a candi- 
date or his agent or by any other person for the conveyance of any elector (other than the candidate 
himself, the members of his family or his agent) to or from any poling station provided under section 25 
or a place fixed under sub-section (1) of section 29 for the poll.” 


Neither in the petition as originally filed nor as amended, the date and place of 
hiring the tractor which was alleged to have been used for conveying the voters, and 
the names of the persons between whom the contract of hiring was settled, were set 
out, The question which then falls to be determined is : Whether the election peti- 
tion was liable to be rejected because it did not set forth particulars of the date and 
place of hiring the vehicle alleged to have been used in conveying voters? In the 
opinion of the High Court the corrupt practice described in section 123 (5) being the 
hiring er procuring of a vehicle for conveying voters to the polling station, in the 
absence of a detailed statement as to the time and place of the hiring, the petition was 
defective. In so opining, the High Court relied upon an earlier decision of that 
Court, Madan Lal v. Syed Zargham Haider and others. In that case, Bhargava, J., 
delivering the judgment of the Court, observed : 


viwis under section 123 (5) of the Representation of the People Act, a corrupt practice 
consists in the act of hiring or procuring certain types of vehicles by a candidate or his agent or by 
any other person for the conveyance of any elector to or from any fling station. A corrupt practice 
is, therefore, committed not by conveying the voter but by the act hiring or procuring the conveyance. 
In clause (b) of section 83 (1), an election petitioner is required to set forth full particulars of the 
corrupt practice includmg as full a statement as possible of the names of the parties alleged to have 
committed such corrupt practice and the date and place of the commission of each such practice. The 
language used in this provision of law requires the setting forth of the full particulars of the corrupt 
practice and specially mentions at least three particulars which must be given. These are the names 
of the parties alleged to have committed the corrupt practice, the date when the corrupt practice 
was committed and the place of the commission of the corrupt practice.” 


Not the contract of hiring but the fact of hiring for conveying voters to and from the 
polling station is declared by section 123 (5) a corrupt practice. A petition which sets 
forth the particulars about the use of a vehicle for conveying voters to and from the 
polfing station, with details as to the time and place coupled with as full a statement 
as possible in support of the plea that the vehicle was hired or procured by the, 


e 
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candidate or his agent or another person substantially complies with the requigement 
of settion 83 (1) (b). In considering whether a corrupt practice described in section 
123 (5) is committed, conveying of electors cannot be dissociated from the hiring of a 
vehicle. The corrupt practice being the hiring or procuring of a vehicle for the 
conveyance of the electors, if full particulars of conveying by a vehicle of electors to 

or from anfolling station are given, section 83 is duly complied with, even if they 
particulars of the contract of hiring, as distinguished from the fact of hiring are not 
given. Normally, the arrangement for hiring or procuring a vehicle, is within the 
special knowledge of the parties to that agreement and it is difficult to assume that 
it was inten¢led to require the petitioner in an election dispute to set out the particulars 
of facts within the special knowledge of the other party, and expose the petition to a 
penalty of dismissal if those particulars could not be given. If particulars in support 
of the plea of the vehicle being hired or procured by the candidate or his agent or by 
another person was used for conveying voters to or from the polling station are set 
out, failure toset out particulars of the contract of hiring or arrangement of procuring 
will not render the petition defective. 


By the Representation of the People Act, 1951, as amended by Act XXVII of 19563 
a penalty of dismissal of a petition or the striking out of the plea of a corrupt practice 
merely because particulars in that behalf are not set out is not imposed. By section 
go, clause (5) of the Act, the Tribunal is authorised to allow particulars of any corrupt 
practice alleged in the petition, to be amended or amplified in such manner as may, 
in its opinion, be necessary for ensuring a fair and effective trial of the petition. By 
section go (1) of the Act every election petition is, subject to the provisions of the Act 
and Rules made thereunder to be tried as nearly as may be in accordance with the 
procedure applicable under the Civil Procedure Code to the trial of suits : and for 
failure to furnish particulars after being so ordered but not before the Tribunal may 
strike out a defective plea. The practice to be followed in cases where insufficient 
particulars of a corrupt practice are set forth in an election petition is this. An 
election petition is not liable to be dismissed in imine merely because full particulars 
of a corrupt practice alleged in the petition, are not set out. Where an objection is 
raised by the respondent that a petition is defective because full particulars of an 
alleged corrupt practice are not set out, the Tribunal is bound to decide whether the 
objection is well founded. If the Tribunal upholds the objection, it should give an 
opportunity to the petitioner to apply for leave to amend or amplify the particulars 
of the corrupt practice alleged; and in the event of non-compliance with that order 
the Tribunal may strike out the charges which remain vague. Insistence upon full 
particulars of corrupt practices is undoubtedly of paramount importance in the trial 
of an election petition, but if the parties go to trial despite the absence of full particu- 
lars of the corrupt practice alleged, and evidence of the contesting parties is [ed on 
the plea raised by the petition, the petition cannot thereafter be dismissed for want of 
particulars, because the defect is one of procedure and not one of jurisdiction of the 
Tribunal to adjudicate upon the plea in the absence of particulars. The appellate 
Court may be justified in setting aside the judgment of the Tribunal if it is satisfied 
that by reason of the absence of full particulars, material prejudice has resulted ; and 
in considering whether material prejudice has resulted failure to raise and press the 
objection about the absence of particulars before going to trial must be given due 
weight. 


Assuming that in the case before us, the petition was defective because particulars ` 


as to the persons between whom the contract of hiring was entered into, and the date, 


and place thereof have not been set out, the High Court was right in holding that no 
material prejudice was occasioned thereby. In the written statement to the petition 
as originally filed it was not expressly contended that because of the absence of 
particulars as to the names of the persons between whom the contract of hiring took 
place and the date and place of the contract, the appellant was unable to meef the 
charges made against him. Even after the petition was amended no such obje¢tion 
+ was raised by the appellant. Before the Tribunal at the hearing of the argument, a 
plea that the petition was defective because of lack of particulars relating to thg 
e 
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names ef the persons who entered into the contract of hiring and the time and place 
thereof was apparently raised. But all the evidence relating to the hiring and the 
‘time and place thereof, was without objection admitted on the record. It is not 
even suggested that because of the absence of the particulars the appellant was 
embarrassed in making his defence or that he could not lead evidence relevant 
to the plea of corrupt »ractice set up by the first respondent. We are therefore 
unable to hold that any material prejudice was ocasioned because of the absence of 
those particulars in the petition. 

The order of the Tribunal rejecting the application of the first respondent for. 
amplification of the particulars of the corrupt practice alleged in the election petition 
was for reasons already set out erroneous; and in that view the question whether the 
High Court misdirected itself in holding itself bound, at the hearing of the appeal by 
its earlier judgment delivered on the writ petition, does not fall to be determined. 


Counsel for the appellant urged that in any event the High Court was not justifi- 
ed in disagreeing with the considered judgment of the Tribunal on questions purely 
of appreciation of evidence. But this appeal has been filed with Special Leave grant- 
ed under Article 136 of the Constitution. It is the settled practice of this Court to 
grant leave to appeal under Article 136 only if exceptional and special circumstances 
exist, or that substantial and grave injustice has been done and the case presents 
features of sufficient gravity to warrant a review of the decision appealed against. 
Merely because the appeal has been admitted by Special Leave the entire case is not 
at large and the appellant is not free to contest the findings of fact of the subordinate 
tribunals. Only those points on which Special Leave may initially be granted, can 
be urged at the final hearing ; and normally Special Leave will not be granted ky 
this Court under Article 136 (1) of the Constitution ona plea oferror committed by 
the Courts below in the appreciation of evidence. 


This would be sufficient to justify us in refusing to entertain the argument 
advanced by the counsel for the appellant. We may, however, observe that even 
on a review of the evidence we are satisfied that the High Court was right in its 
conclusion. There was before the Tribunal the evidence of Mr. A. P. Malik the 
Presiding Officer at the Naholi polling station who testified that he had seen on the 
day of polling a tractor at a distance of 100 to 150 yards from the polling booth. 
The witness stated that he did not remember having seen any flag or poster on the 
tractor. The witness, however, had made a note in his diary about an application 
tubmitted to him by Raghuraj Singh P.W. 30. A copy of that application has been 
produced and it is recited in that application that a tractor had come to the polling 
booth and was parked near “the line of voters ” ; that some persons a majority of 
whom were women were sitting on the tractor; that a red flag was hoisted and posters 
of thé Socialist Party were pasted on the tractor ; and that some men and women 
who came on the tractor were placed in the queue of voters. There was also the 
evidence of Raghuraj Singh, P.W. 38, a voter in the constituency. He stated that he 
had seen the tractor belonging to Chandra Bahadur Pandey of village Chaparagatha 
near the polling ctation ; that a red flag was hoisted and posters were pasted over 
the tractor with the symbol of a banyan tree which was the emblem of the party of the 
appellant. He further stated that one Kalika Prasad and some female members of 
his family had come on the trailer and Radhey Shyam, an agent of the appellant, 
had taken all these voters and had given them slips of paper. Kalika Prasad was also 
examined and he stated that he and his wife and several other villagers had gone 


a to the Naholi polling station to exercise their franchise on the trailer attached to the 


tractor ; that a red flag was hoisted and posters were pasted on the trailer ; and 
that there was on the posters the legend that votes be cast in favour of the appellant, 
It is established by-unimpeachable evidence that a tractor was brought to Nahole 
Polling Station on the date of the polling. The Tribunl accepted the evidence of 
Mr, Malik but rejected the testimony of other witnesses on somewhat fanciful 
the6ries. The Tribunal observed that at the material time no tractor was brought 
near the polling booth and if one was brought the owner of the tractor may possibly- 
dhave given a free lift to the voters to the polling station and back. The Tribunal 
A @ 
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also suggested that the tractor may have been brought without the consent ef the 
appeHant or his agents. But the fact that a tractor was brought to the polling 
station, is clearly established by the evidence of Mr. Malik. That on the tractor 
was carried a red flag of the party of the appellant is established by the evidence 
of the two witnesses Raghuraj Singh, P.W. 30 and Raghuraj Singh P.W. 38 and 
also by the evidence of Kalika Prasad. It is also established on the evidence that 
on the tractor were displayed posters bearing the symbol of a banyan tree which 
was the election emblem of the party of the appellant at the election. There was 
no sufficient reason for discarding this testimony. Witness Hanuman Singh P.W. 
56 deposed that he was present at the time of the settlement of the bargain of hiring 
the tractor belonging to Chandra Bahadur for conveying voters. The High Court 
accepted that evidence and we do not think judged in the context of the other 
evidence that the High Court was in error in so doing. 


The appeal therefore fails and is dismissed with costs. 
Sarkar, 7.—-I agree that this appeal fails. 


The appellant had been declared elected at an election. The first respon- 
dent filed an election petition under the Representation of the People Act, 1951, 
to have the appellant’s election declared void. Among other things it was said that 
the appellant had committed a corrupt practice which was described in the petition 
substantially in these words : In villages mentioned in Annexure D the appellant 
ae a tractor for conveying women electors from their houses to places of the polling 
and back. 


+ © The appellant applied to have this allegation struck out as it did not contain 
sufficient particulars of the corrupt practice alleged. The respondent in his turn 
sought permission to give particulars of this corrupt practice by amending his 
petition by the substitution of a new Annexure to this petition marked D-1 in the 
place of the existing Annexure D. The Election Tribunal first made an order 
refusing the amendment and striking out the allegation as desired by the appellant. 
Later it made another order reviewing its earlier order and thereby cancelled that 
order. By this order it directed the restoration of the allegation struck out and 
the substitution of Annexure D by Annexure D-1. 


The appellant moved the High Court at Allahabad under Articles 226 and* 
227 of the Constitution against the latter order of the Tribunal. The High Court 
held that the Tribunal had the power to review any order made by it and that the 
order made on review allowing the amendment was correct. It also held that if 
the Tribunal had no power of review, the High Court being itself seized of the 
matter would be deemed to have set aside the first order of the Tribunal and made 
an order allowing the amendment. The appellant did not appeal from this order 
of the High Court. > 


The parties then went to trial before the Tribunal. The appellant led his 
evidence without any objection as to the petition being defective for want of any 
particulars. The Tribunal took” the view that the corrupt practice alleged had 
not been proved and dismissed the petition. On appeal the High Court held that 
the corrupt practice had been proved and set aside the election of the appellant. 
Hence this appeal. i 


It is said that the election petition should have been dismissed because sufficient 
particulars of the corrupt practice alleged had not been given in the petition. The ° 
corrupt practicé alleged is of the kind mentioned in section 123 (5) of the Act 
which is in these words : 

“ The hiring or procuring, whether on payment or otherwise, of any vehicle or vessel bya 


candidate... .... cc. ccc apa e cee eee for the conveyance of any elector................ to or from 
any polling station.” % 


It is contended that the hiring of the vehicle is an essential element of the 


corrupt practice mentioned in this section. I am leaving out of consideration the e 
e z oe 
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procuting of a vehicle because that is not the case here. It is said that the petition 
must, therefore, state the particulars of the date and place of the contract of hiring 


and the parties to it. Reference is made to section 83 of the Act where it is provided 
that : 


** An election petition............ shall set forth full particulars of any corrupt practice that 
the petitioner alleges, including as full a statement as ible of the names of the parties alleged to 
have committed-such corrupt practice and the date and place of the commission of each such corrupt 
practice.” 

The question thus arises whether the particulars of the parties to the contract 
of hiring and the date when and the place where it had been made should have 
been given. 


The respondent does not deny that the particulars of the contract of hiring 
had not been stated in the petition. According to him the corrupt practice men- 
tioned in section 123 (5) is not committed by the contract of hiring but by the con- 
veyance of the electors in a hired vehicle Hence, he says that no question as to 
these particulars arises. 


In my view the appellant’s contention is well-founded. Under the section 
the hiring of the vehicle for the conveyance of electors is the corrupt practice. It 
is of the essence of this corrupt practice that the vehicle must have been hired, that 
is to say, a contract for the hiring of the vehicle must have been made. I am unable 
to imagine how a vehicle can be hired without a contract. Therefore it seexhs to 
me that particulars of that contract should be given. 


I am also unable to appreciate the respondent’s contention. It seems tome. 
that to say that the corrupt practice is committed by the conyeyance of electors in a 
hired vehicle is the same thing as saying that electors had been conveyed by a 
vehicle which had been hired, that is, a vehicle in respect of which a contract of 
hiring had been made. Simple conveyance of electors in a vehicle is not enough. 
The vehicle must be a hired vehicle. Hence there is no corrupt practice unless 
the hiring of the vehicle, that is, the contract of hire in respect of it is established. 


Whether a simple contract of the hiring of a vehicle for the conveyance of 
electors without actual conveyance of them would amount to a corrupt practice or 
enot, is a question that does not arise in this case. But it seems to me that whatever 
view is taken of that question, that would not make the contract of hiring any the 
less an essential element of the corrupt practice described in section 123 (5). 


In my view therefore the appellant was entitled to the particulars the want of 
which he now complains. The question then is what is the effect of the failure to 
supply these particulars? I am unable to agree that the petition was thereupon 
liable to be dismissed. It has not been shown to us that the Act provides for such 
dismissal. Section 83 does not say that on failure to furnish the prescribed parti- 
culars the petition shall be dismissed. On the other hand, section go (3) of the Act 
provides that, 


“The Tribunal shall dismiss an election petition which does not comply with the provisions of 
‘section 81, section 82 or section 117.” 


This section does not include section 83. It therefore seems to me that the 
appellant was not entitled to a dismissal of the petition for want of the particulars. 


The appellant was certainly entitled to apply for the particulars. I conceive he 
would have such a right under section 83 and also section go (1) of the Act which 
made the provisions of the Code of Civil Procedure applicable to a trial before an 
Election Tribunal, in the view that I have taken, that the contract of hiring is 
an essential element of the corrupt practice mentioned insection 123 (5) of the Act. 
The appellant however made no such application. Instead he went to trial and 
led evidence without making any grievance that he was hampered in his defence 
for want of the particulars. He cannot at a later stage complain about the absence 


œ of the particulars. It is unnecessary to consider what would have happened if 
e sa 


. 


1 RABARI GHELA JADAV 2. STATE OF BOMBAY (Imam, 7.). 35 
upon, the appellant’s application the respondent had been directed to furnifh the 
particulars and had failed to do so, for no such order had been made. 


It only remains for me to say that it is not open for the appellant to contend 
now that the Tribunal was wrong in reviewing its order. The High Court rejected 
that contention in the order made on the application under Articles 226 and 227. 
of the Constitution. For greater safety it also made an order allowing the eae 
ment sought by the respondent. The High Court’s decision not having been 
questioned by the appellant by an appeal, is binding on him. He must therefore 
accept the Ppa that the amendment of the petition was proper. I may also 
state that if the amendment had not been properly allowed that would not have 
made any difference. The only result would have been that some more particulars 
of the corrupt practice alleged would have been wanting. For the reasons earlier 
stated this would not have entailed a dismissal of the election petition. 


The only other point that was argued at the Bar was a question of fact, 
namely, whether the corrupt practice alleged had been proved. On that point I 
am in perfect agreement with the view expressed by my learned brothers and have 
nothing to add. 


Appeal dismissed, 
SUPREME COURT OF INDIA. 
. (Criminal Appellate Jurisdiction.) 
Present :—B. P. Sna, Chief Justice, S. J. Inam ann J. C. Smam, JJ. 
Rabari Ghela Jadav .. Appellant* 
v. ; . 
The State of Bombay .- Respondent. 


Criminal Procedure Code (V of 1898), sections 421 and 422—Scope—High Court if can admit appeal on 
‘question of sentence WO al dees feeds Geena: 

While an Appellate Court has power to dismiss an appeal summarily, if it considers that therg 
is no sufficient ground for interfering, it has no power to direct, as in the instant case, that the appeal 
shall be heard only on the point of sentence. Such an order is not an order of summary dismissal 
under section 421 of the Criminal Procedure Code and neither is it an order under section 422 of the 
Code. When an appeal is filed it is an appeal against conviction and sentence and it is not issible 
for an Appellate Court to direct that it shall be heard only on the question of sentence. e power 


under section 429 to reduce sentence can be exercised only after the requirement of section 423 have 
been complied with. The Appellate Court, after hearing the appeal, certainly has the power in 
finally disposing of the appeal to reduce the sentence but that does not entitle it to direct that an 
appeal is admitted only on the question of sentence. 


Appeal by Special Leave from the Judgment and Order, dated the 19th 
November, 1957, of the Bombay High Court at Rajkot in Criminal Appeal No. 
137 of 1957 arising out of the Judgment and Order, dated the 31st August, 1957, of 
the Sessions Judge, Sorath Division, Junagadh, in Sessions Case No. 26 of 1957. 


P. K. Chattejee, Advocate (At State expense), for Appellant. 
H. J. Umrigar and R. H. Dhebar, Advocates, for Respondent, 
The Judgment of the Court was delivered by 


Imam, 7.—This appeal is by Special Leave. The appellant was convicted 
under section 304, Part I of the Indian Penal Code and sentenced to imprisonment 
for life. He appealed to the Bombay High Court. According to the judgment 
of the High Court the appeal was admitted only on the point of sentence. The High 
Court reduced the sentence from imprisonment for life to 10 years’ rigorous impri- 
sonment. 








-x 


* Criminal Appeal No. 14 of 1959. 26th February, 1960. og S 


36 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1960 


It was submitted on behalf of the appellant that the High Court could not, 
in law, admit an appeal only on the point of sentence and the appellant was efititled 
to have his appeal heard on the merits of his conviction as well. The evidence upon 
which the appellant was convicted was unsatisfactory and he was entitled to be 
acquitted. 


P , 

Shortly stated, the case of the prosecution was that the appellant had caused 
the death of Zina Hira on 6th April, 1957, when the deceased was returning from an 
adjoining village to the village of his residence. The appellant met him on the 
way and accused him of having committed theft in the appellant’s hoyse which the 
deceased denied. Upon this the appellant attacked him with a stick which had 
iron rings round it. A number of blows were given by the appellant with this 
stick in consequence of which Zina Hira fell down. Although a doctor was called 
for from Keshod, 8 miles away, ultimately the deceased was taken to Junagadh for 
better medical treatment but died on the way in the early hours of the morning 
of 7th April. : 


__ According to the case of the appellant he was not present at the scene of the 
crime and pleaded not guilty to the charge. 


According to the judgment of the High Court the appeal of the appellant 
before it was admitted only on the point of sentence. It was urged that this pro- 
cedure adopted by the High Court was not in conformity with the provisions of 
sections 421 and 422 of the Code of Criminal Procedure. Reliance was placed upon 
the decisions of the Calcutta High Court and Patna High Court in the cases of 
Nafar Sheikh v. Emperor!, Gaya Singh v. King Emperor®, Sudhir Kumar Neogi and another 
v. Emperor? and Shiekh Rijhu and others v. Emperor’ and of the Privy Council in "the 
case of The King Emperor v. Dahu Raut’. Reference was also made to the decision 
of the Patna High Court in the case of Kuldip Das v. King Emperor® and the decision 
of the Bombay High Court in the case of Bat Dhankor v. Emperor’. 


* In order to appreciate the submission made on behalf of the appellant reference 
to certain provisions of the Code of Criminal Procedure in Chapter XXXI concern- 
ing Appeals will be necessary. 1 Under section 418 (1) an appeal may lie on a 
matter of fact as well as a matter of law, except where the trial was by jury, in which— 
case the appeal shall lie on a matter of law only. It is unnecessary to refer to sub- 
section (2) of this section for the purposes of this appeal. Under section 419 every 
appeal shall be made in the form of a petition in writing presented by the appel- 
lant or his pleader and every such petition shall (unless the Court to which it is 
presented otherwise directs) be accompanied by a copy of the judgment or 
order appealed against, and, in cases tried bya jury,a copy of the heads of the 
change recorded under section 367. As to what should follow on the presentation 
of such a petition it will be necessary to quote the provisions of sections 421 and 
422 of the Code. Section 421 reads : 


“421 (1) On receiving the ee and copy under section 419 or section 420, the Appellate 
Court shall peruse the same, and, if it considers that there is no sufficient ground for interfering, it 
may dismiss the appeal summarily : 


Provided that no appeal presented under section 419 shall be dismissed unless the appellant or his 
pleader has had a reasonable opportunity of being heard in support of the same. 


(2) Before dismissing an appeal under this section, the Court may call for the record of th? 
case, but shall not be bound to do so.” 


Section 422 reads : 


“ 429, If the Appellate Court does not dismiss the appeal summarily, it shall cause notice to be 
given to the appellant or his pleader, and to such officer as the State Government may appoint in this 
behalf, of the time and place at which such appeal will be heard, and shall, on the application of such 
officer, furnish him with a copy of the grounds of appeal ; 


a. hee I.L.R. 41 Cal. 606, 5. (1935) L.R. 62 LA. 129 : 68 M.L.J. 653 
2. (1925) LL.R. 4 Pat. 254. G). 

3. ATR 1942 Pat. 46. 6. (1932) LL.R. 11 Pat. 697. : 
4 A. 


I.R. 1981r Pat. 351. 7. LL.R. (1937) Bom. 365. 
e 
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and, in cases of a under section 411-A, sub-section (2), or section 417, the A t 
shall cause a like aioe i given to the Asad.” (a) e eee 
It is clear from these provisions that on receiving the petition and a copy under 
section 419, the Appellate Court shall peruse the same and if it considers that there is 
no sufficient ground for interfering it wil] dismiss the appeal summarily, and that 
if the Appellfte Court does not dismiss the appeal summarily, it shall cause notice 
to be given to the appellant or his pleader, and to such officer as the State Govern- 
ment may appoint in this behalf, of the time and place at which such appeal will 
be heard. ‘The recording of an order that the appeal is admitted, when it is not 
summarily dgsmissed, is not a happily chosen expression as was pointed out by the 
Privy Council in the case of The King Emperor v. Dahu Raut*. Section 421 gives 
ample power to the Appellate Court to dismiss an appeal summarily if it considers 
that there is no sufficient ground for interfering. On the other hand, if it does not 
dismiss the appeal summarily then it is obligatory upon it to cause notice of the 
appeal to be given to the appellant and to such officer as the State Government may 
appoint in this behalf of the time and place at which such appeal will be heard. 
These provisions do not contemplate a partial summary dismissal of an appeal as 
was pointed out by the Privy Council in the above-mentioned case where it was 
stated by Lord Thankerton : 

“The terms of the section equally exclude the possibility of partial summary dismissal, eg., 

in so far as the conviction is appealed against, Failing summary dismissal, the provisions of sections 
422 and 423 apply and, in their Lordships’ opinion, the provisions as to notices in section 422 and the 
provisions as to sending for the record in section 423 are clearly peremptory and there can be no 
room for revision at that stage.” 
It was, however, submitted on behalf of the State of Bombay that the facts in the 
‘case before the Privy Council can be ere Soman from the facts of the present case 
because in the case before the Privy Council no notices were issued under section 422 
and the record was not sent for in accordance with section 423. In the 
present case notices were issued under section 422 and the record was sent for in 
accordance with section 423 of the Code. Particular reliance was placed upon the 
concluding portion of the Privy Council judgment to the following effect :— 

“ Accordingly, their Lordships will humbly advise His Majesty that the appeals should be allowed, 
and that it should be declared that, upon the true construction of the Criminal Procedure Code, the 
Appellate Court is entitled to dismiss an appeal summarily in terms of section 421 unless the Court is 
satisfied that there is no sufficient ground for interfering in accordance with the relief sought in the» 
appeal, and that where the app l is not dismissed summarily, the Court is bound, in order to the 
disposal of the appeal, to comply with the provisions of section 422 as to notice, and with the provisions 
of section 423 as to the sending of the record, if such record is not already in Gourt . . . . 2. 

It seems to us, however, having regard to the provisions of the Code, that while 
an Appellate Court has power to dismiss an appeal summarily, if it considers that 
there is no sufficient ground for interfering, it has no power to direct, as in°the 
case before us, that the appeal shall be heard only on the point of sentence. Such 
an order is not an order of summary dismissal under section 421 and neither is it an 
order in terms of section 422 of the Code. When an appeal is filed it is an appeal 
against conviction and sentence and it is not permissible for an Appellate Court to 
direct that it shall be heard only on the question of sentence. Our interpretation 
of sections 421 and 422 is in keeping with the interpretation of these sections by the 
Privy Council in Dahu Raut’s caset. The decisions of the Calcutta High Court and 
the Patna High Court in Nafar Sheikh v. Emperor®, Sudhir Kumar Neogi and another v. 
Emperor? and Gaya Singh v. King Emperor‘, referred to above appear to us to be cor- 
rect, In these circumstances reference need not be made to the view expressed by 
the Patna High Court in Kuldip Das v. King Emperor®, which was a judgment before 
the decision of the Privy Council in Dahu Raut’s case. The decision of the Bombay 
High Court in Bat Dhankor v. Emperor®, endeavoured to find a way in which the 





1. (1935) L.R. 62 I.A. 129: 68 M.L.J. 653 3. ALR. 1942 Pat. 46. j 
-C.). 4 EA LL.R. 4 Pat. 254. ® 
1. (1935) L.R. 62 I.A. 129 : 68 M.L.J. 653 A (1992 LL.R. 11 Pat. 697. 
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difficylty could be resolved where the Appellate Court was of the opinion that énly 
the question of sentence was involved. For the purposes of this appeal it js un- 
necessary for us to say anything about this decision because what was stated 
there does not arise for consideration, as, in the present case, according to the 
judgment of the High Court, the appeal was admitted only on the point of sentence. 
It was also urged by Mr. Umrigar that under section 423 an Appellate Court had 
the power to reduce the sentence. That is so, but that power can only be exercised 
after the requirements of section 422 have been complied with. The Appellate 
Court, after hearing the appeal, certainly has the power in finally disposing of the 
appeal to reduce the sentence but that does not entitle it to direct that an appeal 
is admitted only on the question of sentence. We make it clear, however, that in 
dealing with Mr. Umrigar’s submission on this point we are concerned with the 
powers of an Appellate Court and not with the power of a High Court in the exercise 
of its revisional jurisdiction which does not arise for consideration in this appeal. 
In our opinion, the form of the order admitting the appeal in the present case was 
invalid and the appellant could have insisted that since the appeal had not been 
summarily dismissed, the High Court should have heard his appeal on the merits 
as well. 


As the appeal was not heard on the merits, we considered whether the appeal 
should be sent back to the High Court for rehearing on the merits. We have, 
however, thought it fit to hear the appeal on the merits for ourselves. 


We, accordingly, heard the learned advocate for the appellant on thee evi- 
dence. It is clear to us from a perusal of the evidence that the case has been amply 
proved against the appellant. There was an eye-witness who saw the appellant 
assaulting the deceased with a stick. He was in some way related to the deceased,” 
which he attempted to deny, otherwise there is nothing in his evidence to induce a 
Court to distrust his testimony. This eye-witness, Bava Tapu, immediately after 
the assault, went to the Police Patel of Simroli, one Keshav, and told him that 
the deceased had been assaulted by the appellant. Keshav corroborated Bava Tapu 
in this respect. Keshav’s evidence in this respect is also corroborated by Na 
Jiwa who stated that Bava Tapu came and informed Keshav that Zina Hira 
had been severely assaulted and injured by the appellant. Bogha Jiwa also corro- 
borated Keshav in this respect. None of these witnesses have any real motive to 
«depose against the appellant. In addition to this evidence there was the dying 
declaration of the deceased as to who his assailant was. Furthermore, there was 
the recovery of a stick buried underground at the instance of the appellant which 
was found to be stained with human blood according to the report of the Serologist. 
The other circumstantial evidence need not be referred to. 


eIt was urged on behalf of the appellant that the reason for the appellant assaul- 
ting the deceased could not be true as no reference was made to it in the First Infor- 
mation lodged by Keshav. Reference also was made to the evidence of the Police 
Officer Priyakant that no information of the theft had been lodged by the appellant 
at the thana. The appellant in his statement denied that the deceased had com- 
mitted any theft in his house and the witness Karsan, brother of the appellant, 
had stated in cross-examination that there had been no theft in their house. This 
witness was examined by the prosecution but was declared hostile and permission 
was granted by the Court to cross-examine him. It seems to us, however, that 
even if the story about the accusation of theft against the deceased made by the 
appellant was not stated in the First Information the omission is of little conse- 
uence because even Keshav stated in the First Information that he had enquired 
fon Bava Tapu as to how the quarrel had started. Merely because there 
was no information lodged about the theft at the Police Station, it does not necessarily 
follow that the appellant could not have been suspecting the deceased. The denial 
of the appellant and of his brother cannot assume much importance as it would be 
natural for them to deny any such thing. Apart from this even if the real cause for 
the assault may be obscure, if the evidence is clear that the appellant assaulted the 
A deceased, it matters very little if the Court has not before it a very ear motive for 
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the assault. As we have already said, apart from Bava Tapu hesitating to admit 
that he was somewhat related to the deceased, there was no apparent motive 
for him to depose against the appellant in such a serious case as this. His conduct 
would show that he had, in fact, witnessed the assault because immediately after 
the assault he went to the Police Patel Keshav and informed him that the appel- 
lant had assaulted the deceased with a stick. There is no reason to doubt the 
genuineness of the dying declaration. There is no good reason for supposing that 
the deceased would have accused the appellant falsely as there was no previous 
enmity established. It is also unlikely that he would let go his real assailant and 
accuse the appellant falsely. The dying declaration is corroborated by the evidence 
of the eye-witness Bava Tapu. It further receives corroboration from the recovery 
of the stick stained with human blood at the instance of the appellant which had 
been identified by Bava Tapu as belonging to the appellant. 

It is clear, therefore, that the evidence in the case, which we have carefully 
exezmined and see no good reason to distrust, established ‘beyond doubt that the 
appellant had struck the deceased several blows with a stick and thus caused 
his death. He was, therefore, guilty at least under section 304 of the Indian Penal 
Code as found by the trial Court. The reduced sentence imposed by the High 
Court does not appear to be unduly severe. 

The appeal is, accordingly, dismissed. 

—— Appeal dismissed. 
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The State of Madras .. Respondent. 

The Union of India ..  Tnteroener. 


Criminal Procedure Code (V of 1898), section 422-—-Requirements—Appeal against acquittal—Advocates 
entering appearance for the accused respondent and requesting not to issue summons to him—Notice of appeal given 
to Advocates—Suffciency. 


Constitution of India (1950), Article 20 (3)—Applicability—Essentials, 


Penal Code (XLV of 1860), section 165-A—Atempt to corrupt public seroant—Six months’ 
rigorous imprisonment and fine of Rs. 1,000-——If severe. 

Section 422 of the Criminal Procedure Code does not speak of notice of the appeal being served 
on the accused. It states that notice is to be given to the accused. If, as in the circumstances of the 
present case, the High Court is intimated that the accused has entered appearance and has notice of 
the a filed against him and the Court is requested not to issue any summons to him, it can hardly 
be said that notice of the appeal had not been given to the accused. In any event notice issued under 
section 422 to the Advocate who had entered appearance for the accused is sufficient. 


Where the person accused was asked to produce the money in his pocket (which he was alleged 
to have attempted to offer to the Police Officer who asked him to produce the same for marking for 
identification) it was within the power of the accused to refuse to comply with the Police Officer’s 
request. If he produced that money when asked to do so, it cannot be said that he was compelled to 
produce the currency notes. In the instant case, the Police Officer concerned was not investigatin 
the case and had not even accused the person of having committed any offence. The facts es blished 
do not attract the provisons of Article 20 (3) of the Constitution of India. . 


In an appeal against acquittal where the grounds given by the trial Court for distributing the 
evidence of the prosecution witness were perverse, the appellate Court is justified in acting upon such 
evidence and setting aside the order of acquittal made by the trial Court. 


A sentence of six months’ rigorous imprisonment and a fine of Rs. 1,000 could not be said to be 
severe ina case where there had been an attempt to corrupt a responsible public servant. 


Appeal from the Judgment and Order dated the au October, 1956, of the 
Madras High Court in Criminal Appeal No. 20 of 1956. . 
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&. B. Aggarwala, Senior Acvocate (S. N. Andley, J. B. Dadachanji, Rameshwar 
Nath and P.L. Vohra, Advocates of M/s. Rajinder Narain@ Co., with him) for App@llant. 


R. Ganapathy Iyer and T. M. Sen, Advocates, for Respondent. 


C. K. Daphtary, Solicitor-General of India (H. J. Umrigar and T. M. Sen, Advo- 
cates within him), for Intervener. e 


The Judgment of the Court was delivered by 
Imam, J.—This is an appeal on a certificate granted by the High Court of Madras. 


The appellant was tried by the Special Judge of Tiruchirappalli @nder section 
165-A of the Indian Penal Code for attempting to bribe Mr. Kaliyappan, Deputy 
Superintendent of Police of Ramanathapuram. The Special Judge came to the 
conclusion that the charge framed against the accused had not been established. 
He, accordingly, acquitted the appellant. Against the order of acquittal the State 
of Madras appealed to the High Court of Madras under section 417 of the Code 
of Criminal Procedure. The High Court came to the conclusion that the evidence 
established that the appellant had attempted to bribe the aforesaid Deputy 
Superintendent of Police. It accordingly convicted the appellant under section 
165-A, Indian Penal Code and sentenced him to 6 months’ rigorous imprisonment 
and a fine of Rs. 1,000 in default, to undergo further rigorous imprisonment for 6 
months. 


According to the prosecution case, the appellant attempted to bribe Mr. 
Kaliyappan, the Deputy Superintendent of Police, by offering him a sum of money 
contained in an envelope at his bungalow in the morning of June 14, 1954. In 
order to appreciate the circumstances in which the bribe was offered, referefice* 
to certain events which led to the incident on June 14 at the bungalow of the 
Deputy Superintendent of Police becomes necessary. In village Irwadi there are 
two factions one headed by the appellant and his brother and the other headed by 
the village munsif. On June 3, 1954, two complaints reached the Keelakarai Police 
Station, one by the appellant against the village munsif and the other by the village 
munsif against the appellant. According to the appellant on June 3, 1954, after 
prayers in the mosque the village munsif had abused him and had attempted to 
murder him with a knife. Some persons intervened but he managed to escape 
«but was chased by the village munsif to his house. The version of the village munsif 
was that he was busy that day preparing the receipt for the release of the appellant’s 
impounded cattle when the latter abused him, beat him with his shoe and kicked 
him in the stomach causing minor injuries. On June 5, 1954, the appellant met 
Mr. Kaliyappan at the Central Bus stand at Madurai and handed over to him a 
petigion, Exhibit P-r in which he complained against the village munsif. Mr. 
Kalyappan made an endorsement on this petition directing the Inspector of 
Ramanathapuram Circle to send for both the parties and warn them against doing 
acts which would create a breach of the peace in the village and that this petition 
was not to be sent to the Sub-Inspector (P.W. 8) as it was alleged that he was siding 
against the appellant. On June 12, 1954, Mr. Kaliyappan sent a memo. (Exhibit 
P.-2) to the Inspector of Ramanathapuram Circle directing him to take steps to 
see that peace was preserved in the village. This Police Officer was also asked to 
take action against the offenders with respect to whom there was evidence in 
connection with the occurrence of June 3, 1954. Mr. Kaliyappan also, in view of 
the situation, had directed this Police Officer to see whether steps should not be 
taken to seize the revolver of the appellant’s brother Rashid for which he had a 
licence. The Inspector of Ramanathapuram Circle thereafter prepared a detailed 
report (Exhibit P-7) of the result of his enquiry and handed it over to Mr. Kaliyappan 
on June 13, 1954. On the night of June 13, 1954, at about 10 p.m. the appellant 
went to the bungalow of Mr. Kaliyappan, the Deputy Superintendent of Police, 
at Ramanathapuram and complained against the Inspector of Police of Ramanatha- 
puram Circle and the Sub-Inspector requesting the Deputy Superintendent of Police 
to look into the matter personally and not to leave the investigation exclusively in the 


e hands of the Inspector. Mr. Kaliyappan told the appellant that he knew nothing 
a s 
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about the case and could not say or do anything off-hand and that the appellant 
shoufd see him about a week later by which time he would have perused the record and 
would be in a position to look ino his grievances. According to the appellant, however, 
the Deputy Superintendent of Police had asked him to come to him next morning. 


On June 14, 1954, according to the prosecution, the appellant went to Mr. 
Kaliyappan’s bungalow at about 7-15 A.M. who was at that time looking into cer- 
tain papers. He was informed that a visitor had come to see him. The appellant 
accordingly entered his office room when he again complained to the Deputy 
pele a of Police against the village munsif. At the same time he presented 
to this Police Officer a closed envelope. Mr. Kaliyappan thought that the envelope 
contained a petition but on opening it he found that it contained currency notes. 
He was annoyed at the conduct of the appellant. He threw the envelope at the 
appellant’s face, but the envelope fell down on the floor and the appellant picked it 
up. The Deputy Superintendent of Police called his office orderly but as there was 
mo response he went out of the office room and told his milk-maid to get the camp 
clerk. By that time the orderly turned up. The appellant had in the meantime 
remained in the office room and on the appearance of the orderly Mr. Kaliyappan 
asked the appellant to produce the envelope which he had thrown down and which 
the appellant had picked up, The appellant after taking out of his pocket some 
currency notes placed them on the table without the envelope. Subsequently, 
during the police investigation, torn bits of paper were collected from near the office 
‘wirttow and it is alleged that those torn bits of paper were the pieces of the envelope 
in which the currency notes were presented to Mr. Kaliyappan. Thereafter, Mr. 
Kaliyappan asked his orderly to put office rubber stamp date seal on the notes 
and the same was done. By that time the camp clerk P.W. 2 had arrived 
Mr. Kaliyappan asked the camp clerk to note down the number of the currency 
motes which he did. The list so prepared is Exhibit P-4. Mr. Kaliyappan then 
dictated the memo. Exhibit P-5 to the local Sub-Magistrate informing the latter 
that the appellant had offered him Rs. 500 in currency notes requesting hint to 
“‘drop action ” registered against the appellant at Keelakari Police Station, Mr. 
Kaliyappan informed the Magistrate in this connection that he had seized the 
currency notes and his office rubber stamp seal had been placed on them and that 
he would be grateful to the Magistrate if he would come to his office and record the 
statement of the appellant whom he had detained in his office. . 


The case of the appellant, as would appear from his statement to the Special 
Judge, was that he had been to Mr. Kaliyappan, the Deputy Supeintendent of 
Police in the night of June 13, 1954, and in the morning at 7-15 a.m. on June 14, 
1954. He had gone to Mr. Kaliyappan’s bungalow in the morning of June 14 as 
he had been requested to do so. He had told the Deputy Superintendent of Police 


` that he had been humiliated by his Police Officers who had arrested him and had 


searched his house and that Mr. Kaliyappan should redress his grievances. Mr. 
Kaliyappan showed him scant courtesy and insulted him upon which the appellant 
told Mr. Kaliyappan not to insult him and that he should tell the appellant whether 
he would redress the grievances of the appellant or not and that if he was not pre- 
pared to redress the grievances, the appellant would take the matter to the higher 
authorities. On this, Mr. Kaliyappan got up from his chair and enquired of the 
appellant what could he do by going to the higher authorities and threatened to 
beat the appellant. The appellant also got up and said something to him upon 
which Mr. Kaliyappan called out for his orderly. The orderly came and was told 


‘by Mr. Kaliyappan that he was going to be beaten by the appellant and therefore ° 


‘be should catch hold of the appellant which the orderly did. Then Mr. 
Kaliyappan told the orderly that there was money in the appellant’s pocket and that 
‘he should remove it. The orderly accordingly removed the money from the ap- 
pellant’s pocket and gave it to Mr, Kaliyappan. The money in his pocket was 
Rs, 500. Mr. Kaliyappan then directed his orderly to put his seal on the notes. 


. The Special Judge gave various reasons for not accepting the uncorroborated 
testimony of Mr. Kaliyappam and held that the presumption of the innocence of 
S—6 7 Or g 
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the aecused had not been displaced by his solitary testimony. The High Court 
did not consider the grounds given by the Special Judge for discarding the eesti- 
mony of Mr. Kaliyappan as at all justified and was of the opinion that the Special 
Judge had taken a perverse view of his evidence and of the other evidence in the 


case. 


e 

In the main three points were urged in support of the plea that the conviction 
of the appellant should be set aside. The first point ufged was that the provisions 
of section 422 of the Code of Criminal Procedure had not been complied with. Ac- 
cordingly the High Court judgment setting aside the aċquittal of the appellant 
was vitiated. The second point urged was that there had been violatiof of the pro- 
visions of Article 20(3) of the Constitution which vitiated the conviction. The 
third point urged was that the appellant having been acquitted by the Special Judge 
the High Court should not have set aside the acquittal unless there were compelling 
reasons, The several grounds stated by the Special Judge in distrusting the 
evidence of Mr. Kaliyappan had not been specifically considered by the High Court 
and without those grounds being displaced the High Court erred in setting aside the 
order of acquittal passed by the Special Judge. Lastly, it was urged that in the cir- 
cumstances of the present case the sentence passed by the High Court was severe. 
The circumstances relied upon in this connection will be stated in due course. 


Regarding the first point a few facts have to be stated. The State’s appea 
against the acquittal of the appellant was admitted by the High Court on Febryary 
22, 1956. Appearance on behalf of the appellant was filed on February 24, 1956. 
The Advocates for the appellant were M/s, V. L. Ethiraj and S. M. Cassim. One 
Mr. R. Santanam, an Advocate who worked in the office of the partnership of Mjs. 
V. L. Ethiraj and V. T. Rangaswami Ayyangar, wrote to the High Court Office on 
February 27, 1956, requesting that summons need not be issued and compliance 
with rule 240-A, Criminal Rules of Practice, might be dispensed with, in view of 
the appearance for the appellant having been filed on February 24, 1956. As 
appearance had been entered on behalf of he appellant even before the issue of 
notice to him, notice under section 422 of the Code of Criminal Procedure was issued 
by the Court on March 5, 1956, to M/s. Ethiraj and Cassim, Advocates for the appel- 
lant on the records of the High Court. After the appeal was ready for hearing the 
usual intimation under rule 240-A was also sent on September 4, 1956, to the Special 
Judge, Tiruchirappalli, for being communicated to the appellant as it was the 
practice of the High Court not to dispense with altogether the issue of such intimation 
under any circumstance. Mr. Ethiraj appeared for the appellant at the hearing 
of the appeal and made submissions on questions of fact as well as on questions of 
law before the learned Judge of the High Court who heard the appeal. It was con- 
tended for the appellant that the latter part of section 422 of the Code had not been. 
complied with inasmuch as the High Court did not cause a notice of the appeal to ` 
be given to the appellant. Reliance was placed on certain decisions of this Court 
and some of the High Courts in support of the argument that the provisions of sec- 
tion 422 of the Code were mandatory and non-compliance thereof vitiated the 
judgment of the High Court. In Nanumal v. The State of Madhya Pradesh! decided 
on the 1gth of November, 1952, this Court set aside the order of the High Court 
converting the acquittal of the accused into one of conviction without serving a 
notice on him as provided by section 422 of the Code of Criminal Procedure. 
This Court held that although a notice had been issued it was not served on the 

„accused. The accused must be accorded an opportunity to contest an appeal 
preferred by the State Government in the High Court. The procedure adopted 
in the High Court was bad. The case was accordingly remanded to the High 
Court for rehearing of the appeal in accordance with law. This decision is of 
little assistance because the accused had not been given in that case any opportu- 
nity to contest the appeal filed by the State Government in the High Court. 

R ce was also placed on the decision of this Court in Dwaraka Prasad v. The 





~ 
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State” decided on the 6th of October, 1950. In that case with reference to 
sectioh 422 of the Code of Criminal Procedure this. Court observed that: 


“The provision of the section, as its language shows, is’ mandatory and a compliance with it 

an essential preliminary to the hearing of the appeal. The arrest of the accused under a non-bailable 
warrant cannot be the substitute of a notice of appeal as is required under law.” 
In that case, however, the lawyer who appeared before the High Court had! 
made it clear that his appearance was on the instruction of the father of the accused 
and not on the instruction of the accused himself. There are certain observations 
in the judgment of this Court which indicate that if the lawyer concerned had told 
the High Cdiirt that he was appearing on the instruction of the accused perhaps this. 
Court would not have interfered with the judgment of the High on this ground alone. 
It would be useful to quote what this Court had said in that case. It said : 

“There is, however, no power or authority given by the accused Dwarkaprasad to the learned 
Advocate and the Advocate himself does not say in his avit that he received any instructions from 
the accused. He was instructed, he says, to appear in the case by Ram Lal, the father of the accused, 
and on the materials before us we are not in a position to say that it was the accused who really in-- 
structed the Advocate through his father;it may be that the father having got information of the appeal 
from some other source thought it proper to engage an Advocate for the defence of his son. As the 
position is extremely obscure,we cannot but feel that there has been a material defect in the procedure 
relating to the hearing of the appeal by reason of non-compliance with a mandatory provision of the 
Code and this has led to a miscarriage of justice. It is a case where the appeal was against an order 
of acquittal and the a te Court having set aside the judgment of acquittal has convicted the 
ap t of murder and sentenced him todeath. In such circumstances we must be satisfied that there 
was nôt even the possibility of the accused being deprived of his legal right of presenting his case- 
properly before the Ap te Tribunal.” 
In fhe case before us it is perfectly clear that the High Court was intimated in 
“the clearest terms that appearance had been entered on behalf of the appellant and 
two Advocates of the High Court were representing him, one of them an eminent 
Advocate of the Court. Indeed, the High Court was requested not to issue any sum- 
mons to the appellant because appearance had already been entered on his behalf.. 
In spite of that the High Court issued notice under section 422 to Mr. Ethiraj and 
Mr. Cassim. Even thereafter, the High Court took the precaution to intimate 
the Special Judge of Tiruchirappalli to inform the accused about the appeal filed 

inst him. In these circumstances it can hardly be said that notice of ihe appeal 
had not been given to the appellant. Section 422 does not speak of the notice being 
served on the appellant. It states that notice is to be given to the accused. If, as in® 
the circumstances of the present case, the High Court is intimated that the accused 
has entered appearance and has notice of the appeal filed against him and the Court 
is requested not to issue any summons to him, it can hardly he said that notice of the- 
appeal had not been given to the accused. The High Court found on the facts. 
that the appellant was fully apprised of the time and place at which the appeal 
would be heard. It was, however, urged that Mr. Ethiraj and Mr. Casim had 
been engaged by the brother-in-law of the appellant and not on his instructions and 
that that brother-in-law had kept the appellant in the dark. It is impossible to believe 
this. The appellant had been acquitted and an appeal had been filed against his 
acquittal. It is impossible to accept the suggestion that the brother-in-law of the 
appellant kept the appellant in the dark. However much the appellant’s brother- 
in-law may have been looking after the affairs of the appellant in India, he could not, 
have failed to inform the appellant of the app filed by the State against his. 
acquittal because if the acquittal was set aside and the appellant was sentenced: 
serious consequences would arise. 


As to the second submission, Article 20 (3) of the Constitution states : 
“No person accused of any offence shall be compelled to be a witness against himself”, 


Before this provision of the Constitution comes into play two facts have to be 
established: (1) that the individual concerned was a person accused of an offence 
and (2) that he was compelled to be a witness against himself, If only one of these 
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factəand not the other is established, the requirements of Article 20 (3) will not be 
fulfilled. It was, however, urged that on the facts the appellant must be regarded 
as a person who was accused of an offence at the time that Mr. Kaliyappan asked 
him to produce the money. The circumstances also showed that the appellant 
did so on compulsion. He was at the time within the power of the age Superin- 
tendent of Police and was compelled to comply with his direction. . Kaliyappan 
being of the rank of a Deputy Superintendent of Police could himself make the 
investigation. The offence had been committed in his presence and the appellant 
was in the situation of an arrested person. Reliance was placed upon the decision 
-of this Court in M. P. Sharma v. Satish Chandra and others1, in suppogt of the pro- 
position that a compelled production of incriminating document by a person during 
police investigation is testimonial compulsion within the meaning of Article 20 (3) 
-of the Constitution. In that case, this Court had observed at page 1088 : 


“Indeed, every positive volitional act which furnishes evidence is testimony, and testimonial 
-compulsion connotes coercion which procures the positive volitional evidentiary acts of the person, 
as opposed to the negative attitude of silence or submission on his part. Nor is there any reason to 
think that the protection ın respect of the evidence so procured 1s confined to what transpires at the 
trial in the Court-room. The phrase used in Article 20 (g) is “ to be a witness ” and not to “ appear 
-as a witness’’. It follows that the protection afforded to,an accused in so far as it is related to the 
phrase “ to be a witness ” is not merely in respect of testimonial compulsion in the Court-room but 
-may well extend to compelled testimony previously obtained from him. It is available therefore 
to a person agamst whom a formal accusation relating to the commission of an offence has been levelled 
-which in the normal course may result in prosecution. Whether it is available to other pergons in 
-other situations does not call for decision in this case. 

Considered in this light, the gurantee under Article 20 (3) would be available in the present 
-cases to these petitioners against whom a First Information Report has been recorded as acqused 
therein. It would extend to any compulsory process for production of evidentiary documents whick 
are reasonably likely to support a prosecution against them.” 


"These observations were unnecessary in Sharma’s case1, having regard to the 
fact that this Court held that the seizure of documents on a search warrant was not 
unconstutitional as that would not amount to a compulsory production of incri- 
-minating evidence. In the present case, even on what was stated in Shkarma’s case! 
there was no formal accusation against the appellant relating to the commission 
-of an offence. Mr. Kaliyappan had clearly stated that he was not doing any inves- 
.tigation. It does not appear from his evidence that he had even accused the appel- 
lant of having committed any offence. Even if it were to be assumed that the ap- 
-pellant was a person accused of an offence the circumstances do not establish that 
‘he was compelled to produce the money which he had on his person. No doubt he 
-was asked do so. It was, however, within his power to refuse to comply with Mr. 
“Kaliyappan’s request. In our opinion, the facts established in the present case 
-sho® that the appellant was not compelled to produce the currency notes and there- 
fore do not attract the provisions of Article 20 (3) of the Constitution. 


As to the third point, we have read the evidence in the case, the judgments of 
the Special Judge, and of the High Court and have no hesitation in saying that the 
High Court’s view that the judgment of the Special Judge was perverse is correct. 
‘This is an appeal on a certificate and the findings on questions of fact are not con- 
current. Accordingly, we can form our own conclusion irrespective of the grounds 
given by the High Court for believing that the grounds given by the Special Judge 
for distrusting Kaliyappan’s evidence were perverse. ‘Those grounds have, how- 
«ever, been placed before us and after a careful examination of them we have come 
sto the conclusion that the grounds given by the Special Judge for distrusting Mr. 
“Kaliyappan’s evidence are perverse. It was suggested that the documentary evi- 
dence and the manner in which Mr. Kaliyappan gave his evidence indicated that 
in the quarrel between the village munsif and the appellant he was siding with the 
‘village munsif. Assuming that to be so, though we make it quite clear that we do 
‘fot hold it to be so, it is impossible to believe that Mr. Kaliyappan would have con- 
.cocted a false case of an attempt made by the appellant to bribe him if he had not 





1. (1954) 1 MLL.J. 680 : (1954) S.C.J. 428 : 1954 S.C.R. 1077. 
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done so. He could have quiet easily told the appellant to leave his bungalow without 
concocting a false case against him. If he was siding with the village munsif he 
could have as easily got his subordinate Police Officers to report that the village 
munsif s’story was true and that the appellant should be prosecuted. There seems 
to be no occasion for him to have made an elaborate story of an attempt on the part 
of the appellant to bribe him when, in fact, the appellant had done nothing 
of the kind. A great deal of emphasis was laid on the fact that in the infor- 
mation which Mr. Kaliyappan sent to the Magistrate he had made no mention 
of money being offered to him in an envelope and that the torn bits of paper found 
outside the Window of Mr. Kaliyappan’s office were not proved to be part of the 
envelope in which the bribe had been offered and that it was also not at all clear 
that the Rs. 500 found on the person of the appellant were actually the currency 
notes offered to Mr. Kaliyappan as bribe. It seems to us, however, that too much 
emphasis has been laid on all this. Mr. Kaliyappan had certainly alleged in hie 
information to the Magistrate that the appellant had offered him a bribe of Rs. 500. 
Whether that was the sum in the envelope or whether it had been offered in an 
envelope was beside the point. The important question for consideration was 
whether Mr. Kaliyappan had been offered a bribe by the appellant. For that pur- 
pose it was a relevant circumstance that in fact on his person the appellant had a 
sum of Rs 500 and that if Mr. Kaliyappan’s story was true that it was offered in 
an envelope, no envelope was produced with the currency notes of Rs. 500 which 
wereeplaced on the table. On the other hand, torn bits of paper which could form 
an envelope were found outside the window of the room where the bribe had been 
offered. It seems to us on a careful reading of Mr. Kaliyappan’s evidence that he 
dad substantially told the truth and that there was no real reason for him to concoct 
a false case against the appellant. Having regard to the circumstances in which 
the bribe was offered, corroboration of his evidence in that respect could hardly 
be expected. His conduct, however, throughout showed that he had acted in a 
bona fide manner, After a careful consideration of his evidence and of the circum- 
stances established in the case we entirely agree with the High Court that there was 
no real ground upon which his evidence could be disbelieved. In the circum- 
stances, the High Court was entirely justified in acting upon it and setting aside the 
order of acquittal made by the Special Judge. 


Lastly, on the question of sentence, it may be mentioned at once that on the. 
second day of the hearing of this appeal, learned advocate for the appellant stated. 
that his client threw himselfat the mercy of the Court and apologized for what had 
happened. The learned advocate further urged that the appellant, though an Indian 
citizen, was carrying on business in Burma and had a visa from the Burmese Govern- 
ment for permanent residence and that unless he returned to Burma by the 2nd of 
March he would lose the benefit of the visa and would no longer be allowed-to reside 
in Burma as a permanent resident. Consequently, he would lose his entire business 
and property in that country which would be a severe penalty if his sentence of im- 
prisonment was upheld. It is also pointed out that on two occasions this Court on 
this very ground, on the appellant furnishing security and giving an undertaking to. 
return to this country, had allowed him to go to Burma in order that he might not 
contravene the conditions of his visa. It was further pointed out that the incident. 
took place in June, 1954, some 5 years and eight months ago. Even a substantial fine 
in lieu of the sentence of imprisonment would be sufficient punishment and a deterrent. 
to the appellant. We have given the matter of sentence our anxious consideration. 
It seems, prima facie, that a sentence of 6 months’ imprisonment and a fine of Rs. 
1,000 could not be said to be severe for an offence of the kind established against 
the appellant. The circumstances mentioned above, if correct, in plea of mitiga- 
tion of sentence may attract attention but so far as a Court of law is concerned, judi- 
cially, it is impossible to say that the sentence imposed by the High Court is severe in 
a case where there had been an attempt to corrupt a responsible public servant.._ 


. The appeal is accordingly dismissed. 
Appeal dismissed. e 
. . 
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3 SUPREME COURT OF INDIA. , 
(Civil Appellate Jurisdiction). 
Present :—S. K. Das, K. N. WancHoo anp J. C. Saag, JJ. 
Mjs. Alopi Parshad and Sons, Limited .. Afpellants* 
v. 
The Union of India .. Respondent. 


Arbiiration—Award—Jurisdiction of Court to set aside on ground of error—Extent. 

Contract-—--Liability under—TIf can be absolved on account of uncontemplated turn of events? 

The award of an arbitrator may be set aside on the ground of an error on the face thereof only 
when in the award or in any document incorporated with it, as for instance, a note appended by the 
arbitrators, stating the reasons for his decision, there is found some legal proposition which is the 
basis of the award and which is erroneous. If, however, a specific question of law is submitted to the 
arbitrator and he answers it, the fact that the answer involves an erroneous decision in point of law, 
does not make the award bad on its face so as to permit of its being set aside. If the reference is of a 
specie question of law, even if the award is erroncous, the decision being of arbitrators selected by 

¢ parties to adjudicate upon those questions, the award will bind the parties. Where however the 
reference made was a general reference and not a specific reference on any question of law, the award 
may be set aside if it be demonstrated to be erroneous on the face of it. : 


The Indian Contract Act does not enable a party to a contract to ignore the express covenants 
thereof and to claim payment of consideration for performance of the contract at rates different from 
the stipulated rates, on some vague plea of equity. There is no general liberty reserved to the Courts 
to absolve a party from liability to perform his part of the contract, merely because on account of an 
uncontemplated turn of event (namely, heavy increase in prices of the commodity contracted for 
on account of the outbreak of war) the performance of the contract may become onerous. In India, 
in the codified law of contracts, there is nothing which justifies the view that a change of cirtums 
stances, “‘ completely outside the contemplation of parties ” at the time when the contract was entered 
into will justify a Court, while holding the parties bound by the contract, in departing from the 
terms thereof. 

The arbitrators in the instant case were not justified in ignoring the express terms of the contract 
prescribing remuneration payable to the agents, and in proceeding upon the basis of quantum meruit. 

e claim of the agents is not one for indemnity. For work done or services rendered pursuant to the 
terms of a contract, compensation quantum meruit cannot be awarded where the contract provides for 
the conaderation payable in that behalf. Qwyantum meruit is but reasonable compensation awarded 
on implication of a contract to remunerate, and an express stipulation governing the relations between 
the parties under a contract, cannot be displaced by assuming that the stipulation is not reasonable. 


° Appeal from the Judgment and Order, dated the 25th May, 1956, of the 
Punjab High Court in F.A. O. No. 89/D of 1955. 


N. C. Chatterjee, Senior Advocate (S. K. Kapur, N. H. Hingorani and Ganpat 
Rai, Advocates, with him), for Appellants. 


+ H. J. Umrigar and T. M. Sen, Advocates, for Respondent. 
The Judgment of the Court was delivered by 


Shak, F7.—On May 3, 1937, Messrs. Alopi Parshad and Sons Ltd., who will herein- 
after be referred to as the Agents, were, under an agreement in writing, appointed 
by the Governor-General for India in Council, as from October 1, 1937, agents for 

urchasing ghee required for the use of the Army personnel. The Government of 

ndia, by clause 12 of the agreement, undertook to pay to the Agents the actual 
expenses incurred for purchasing ghee, cost of empty tins, expenses incurred on clear- 

- ance of Government tins from the railway, export land-customs duty levied on ghee 
purchased and exported from markets situated in Indian States, octroi duty terminal 

+ tax or other local rates on ghee, and certain other charges incurred by the Agents. 
‘The Government also agreed to pay to the Agents at rates specified in the agreement : 


(1) the financing and overhead (mandi) charges incurred in the buying markets, 


(2) the cost of establishments and contingencies provided by the Agents on 
the Government’s account for carrying out the purchase and supply of ghee, and 
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(3) the buying remuneration. 


e 
In consideration of the Government paying to the Agents a sum of rupee one and 
anna one only per one hundred pounds nett weight of finally accepted ghee, as com- 
bined financing and overhead (mandi) charges, the Agents by clause 13 undertook to 
provide the working capital and also to bear the costs, charges and expenses, includ- 
-tng financing and overhead charges incurred by them in buying ghee in the market. 


The Agents also undertook, by clause 14, to bear the establishment and con- 
tingency charges for the due performance by them of the terms of the agreement, 
and the Gqernment agreed to pay in consideration thereof annas 14 and pies 6 
per every hundred pounds of ghee accepted. The Government also agreed to pay 
to the Agents remuneration for services rendered in purchasing ghee, at the rate of one 
rupee per one hundred pounds nett weight of accepted ghee. 


Pursuant to the agreement, the Agents supplied from time to time ghee to 
the Government of India, as required. In September, 1939, the World War II 
broke out, and there was an enormous increase in the demand by the Government of 
ghee. On June 20, 1942, the original agreement was, by mutual consent, revised, 
and in respect of the establishment and contingencies, the uniform rate of annas 14 
and 6 pies per hundred pounds of accepted ghee, was substituted by a graded scale ; 
for the first 5 thousand tons, the Agents were to be paid at the rate of Re. 0-14-6 per 
hundred pounds, for the next five thousand tons, at the rate of annas 8 per hundred 
pounds, and at the rate of annas 4 per hundred pounds, for supplies exceeding ten 
thousand tons. Even in respect of remuneration for services, a graded scale was 
substituted for the first five thousand tons, remuneration was to be paid at the rate 
of Re. 1 per hundred pounds, at the rate of annas 8 per hundred pounds, for the 
next five thousand, and annas 4 per hundred pounds, for supplies exceeding ten 
thousand tons, This modification in the rates became effective from September 11, 
1940. 

By their communication, dated December 6, 1943, the Agents demanded that 
the remuneration, establishment and contingencies, and mandi and financing charges, 
be enhanced. In respect of the buying remuneration, they proposed a 25 per cent. 
increase; in respect of establishment and contingencies, they proposed an increase of 
20 per cent., and in respect of mandi and financing charges, an increase of 112 per 
cent. This revision of the rates was claimed on the plea that the existing rates, fixed 
in peace time, were “entirely superseded by the totally altered conditions obtain- 
ing in war time.” To this letter, no immediate reply was given by the Government 
of India, and the Agents continued to supply ghee till May, 1945. On May 17, 1945, 
the Government of India, purporting to excercise their option under clause 9 of the 
agreement, served the Agents with a notice of termination of the agreement? On 
May 22, 1945, the Chief Director of Purchases, on behalf of the Government of India 
replied to the letter, dated December 6, 1943, and informed the Agents that normally 
no claim for revision of rates could be entertained during the currency of the agree- 
ment and especially with retrospective effect, but a claim for ex-gratia compensation 
to meet any actual loss suffered by an agent, might be entertained, if the Agents 
established circumstances justifying such aclaim. The Chief Director of Purchases 
called upon the Agents to submit the report of their auditors on the agency accounts, 
for the ghee supplied, as also a statement in detail, showing the actual expenditure 
incurred, 


The notice, dated May 17, 1945, was waived by mutual consent, and under an ° 
arrangement, dated May 16, 1946, the Agents agreed to supply five thousand tons 
of ghee by October 31, 1946, on which date, the agreement, dated May 3, 1937, was 
to come to an end. 


By their letter, dated July 1, 1946, the Agents claimed that a dispute had arjsen 
- under the contract, and appointed one Nigam to be arbitrator on their behalf to 
adjudicate upon the dispute, pursuant to clause 20 of the terms of the agreement, dated 


` 
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May 3, 1937, and called upon the Government of India to appoint their arbittator. 
The A oen if India, by their letter, dated July 10, 1946, nominated one Rangi 
Lal to be arbitrator on their behalf. Before the arbitrators, the agents made their 
claim under four heads: : 


(1) The Agents claimed that the agreement, dated June 29, 1942, was nowsbinding upon 
them, and they were entitled to Rs. 23,08,372-8-0 being the difference between the buying remunc- 
ration, establishment and contingency charges due under the agreement dated May 3, 1937; and 
the amcunt actually received. The details of this claim were set out in Schedule A, 


(2) In the event of the arbitrators’ holding the agreement, dated June 20, 1942, was binding, 
a revision of the rates for establishment and contingencies and an addition#l amount of 
Rs. 6,91,600-4-0 at such revised rates as set out in Schedule B. 


(3) Revision of the rates fixed under the agreement, dated June 20, 1942, of the mandi charges, 
and an additional amount of Rs. 14,47,204-6-3, at the revised rates as set out in Schedule C. 


(4) Damages for wrongful termination of the agreement in the month of October, 1946, 
amounting to Rs. 2,41,295 as set out in Schedule D. 


The arbitrators did not arrive at any agreed decision, and the dispute was 
referred to Lala Achru Ram who was nominated an umpire. The umpire was of 
the view that the agreement, dated June 20, 1942, was valid, and the claim as set 
out in Schedule A was untenable ; that the claims set out in Schedule B and 
Schedule C, did not arise out of the agreement, and he had no jurisdiction to 
adjudicate upon the same ; and that as the claim set out in Schedule D was outside 
the scope of the Reference, he was incompetent to give any finding on that claim. 


This Award was filed in the Court of the Subordinate Judge, First Class, Delhi. , 
The Agents applied to set aside the Award on the grounds that the umpire was guilty 
of misconduct in that he failed to give, an adequate opportunity to the Agents to 
present and substantiate their case before him, and that in holding that the claims 
as described in Schedules B, C, and D, either did not arise out of the agreement 
or were outside the scope of the Reference, the umpire erred. The learned Sub- 
ordinate Judge held that the umpire was in error in leaving undertermined claims 
described in Schedule B and Schedule D, which were within the scope of the 
Reference, and that the claim described in Schedule C was properly left undecided 
as it was outside the scope of the Reference. He also held that the Award was 
vitiated on account of judicial misconduct, because the Agents were not allowed 
by the umpire sufficient opportunity to place their case. The learned Subordinate 
Judge, in that view, proceeded to set aside the Award, but he declined to super- 
sede the Reference, and left it to the parties to “ appoint other arbitrators in view 
of clause 20 of the agreement, for settling the dispute ”. 


Against the order of the Subordinate Judge, the Union of India appealed to 
the High Court of East Punjab. Khosla, J., who heard the appeal, confirmed the 
order passed by the Court of first instance. The learned Judge agreed with the view 
of the Subordinate Judge that the umpire had been guilty of judicial misconduct. 
The learned Judge observed in his judgment that the claim of the Agents, as des- 
cribed in Schedules B and C, was not beyond the arbitration agreement, In so 
observing, presumably, the learned Judge committed some error. The Subordinate 
Judge had come to the conclusion that the claim described in Schedule C, was 
beyond the arbitration agreement, and no reasons were given by Khosla, J., for 
disagreeing with that view. 

j Appeal No. 31 of 1953 under the Letters Patent, against the judgment of Khosla, 
J., was dismissed by a Division Bench of the High Court of East Punjab, observing 
that the claim detailed in Schedule B arose out of the contract, but that it was un- 
necessary to decide whether the claim described in Schedule C, for an increase in 
the financing and overhead mandi charges, was properly ruled out by the umpire. 


"In the meantime, by letter, dated August 2, 1952, the Agents called upon the ° 
Government of India to appoint their arbitrator under clause 20 of the agreement, 


s 
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dated May 3, 1937, for a fresh adjudication of the dispute, and intimated that they- 
had ‘again appointed Nigam to be their arbitrator. The Government of India in-- 
formed thé -Agents by their letter, dated August 14, 1952, that they had filed an appeal 
against the judgment of the Subordinate Judge, Delhi, and in the circumstances, 
the question of appointing an arbitrator, did not arise until the final disposal of the 
appeal. The Government, however, without prejudice to their rights, including: 
right to prosecute the appeal, again appointed Rangi Lal to be arbitrator on 
their behalf. 


After te Appeal under the Letters Patent was decided by the East Punjab 
High Court on December 16, 1953, the arbitrators entered upon the reference.. 
On March 1, 1954, the Agents submitted their claim, contending that the supple~ 
mentary agreement dated June 20, 1942, was void and not binding upon them, and 
that in any event on the representations made on December 6, 1943, and from time 
to time thereafter, they were assured by the Chief Director of Purchases that the 
claim made by them would be favourably considered by the Government of India,, 
and relying on these assurances, they continued to supply ghee in quantities demanded 
by the Government after incurring “ heavy extra expenditure”. They also claimed. 
that they were constantly demanding an‘increase in the mandi and financing chargées,. 
but the Chief Director of Purchases, who was duly authorized in that behalf by the 
Government, gave repeated verbal assurances that their demands would be satis-- 
fied, and requested them to continue supplies for the successful prosecution of the 
war. Contending that the Government of India was estopped from repudiating. 
their claim set out in Schedules B and C, in view of all the facts and circumstances. 
stated in the petition, the Agents prayed for a declaration that the supplementary 
agreement dated June 20, 1942, was void and not binding upon them, and for a 
decree for payment of Rs. 27,48,515 with interest at the rate of 6 per cent. per annum. 
from March 1, 1954, and in the alternative, for a decree for Rs. 25,63,037-7-3, with 
interest at the rate of 6 per cent. per annum from March 1, 1954, till recovery. This 
claim of the Agents was resisted by the Government of India. Inter alia, it was- 
deniedthat any assurances were given by the Director of Purchases, or that the Agents- 
continued to supply ghee relying upon such alleged assurances. It was asserted. 
that the Agents continued to supply ghee without insisting upon any modification. 
of the agreement, because they found, and it must be presumed that they found it 
profitable to do so under the terms fixed under the supplementary contract, dated 
June 20, 1942. The claims made for the additional buying remuneration, for- 
mandi charges and for establishment and contingency charges, were denied. It 
was urged that, in any event, the claim for additional buying remuneration and 
for mandi charges and for reimbursement of establishment and contingencies,. 
was not covered by clause 20 of the agreement, under which the submissi8n to 
arbitration was made, and the arbitrators had no jurisdiction to adjudicate upon 
those claims. : 


On the claim made by the Agents, and the denial thereof, the arbitrators in~- 
corporated the points of contest in the form of certain issues. On May 2, 1954, 
the arbitrators made an award rejecting the primary claim on the view that the 
supplementary agreement, dated June 20, 1942, was for consideration and the same 
was valid and binding upon the Agents. On the alternative claim, they awarded, 
under the head of establishment and contingencies, Rs. 80,994-12-6, being the actual 
loss which, in their view, the Agents had suffered, and Rs. 11,27,965-11-3, in addition 
to the amount received by the Agents from the Government for mandi and financing 
charges. The arbitrators accordingly awarded an amount of Rs. 13,03,676-12-6 
with future interest from November 15, 1949, till the date of realization, and costs. 


The award was filed in the Court of the Commercial Subordinate Judge, Delhi, 
on June 2, 1954. The Government of India applied under sections 30 and 33 ‘of 
the Indian Arbitration Act, to set aside the award on the grounds that it was in- 
valid, that it had been improperly procured, and that it was vitiated on accounte 
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-of judicial misconduct of the arbitrators. The Commercial Subordinate Judge 
held that the arbitrators had committed an error apparent on the face of the award 
in ordering the Union to pay to the Agents additional remuneration ard financing 
and overhead charges, but, in his view, specific questions having been expressly 
referred for adjudication to the arbitrators, the award was binding upg the parties 
.and could not be set aside on the ground of an error apparent on the face thereof. 
The learned Judge, accordingly, rejected the application for setting aside the award. 


Against the order made by the Subordinate Judge, an appeal was preferred 
‘by the Union of India to the High Court of East Punjab at Chandiggh. At the 
hearing of the appeal, counsel for the Agents sought to support the award on the 
plea that certain questions had been specifically referred to the arbitrators, and it 
was open to the arbitrators to make the award which they made, on the basis of 
«quantum meruit. The High Court held that there was no specific reference of any 
-questions of law to the arbitrators, and the decision of the arbitrators was not con- 
clusive and was open to challenge, because it was vitiated by errors apparent on 
ithe face of the award. The High Court reversed the order passed by the Sub- 
-ordinate Judge, and set aside the award of the arbitrators, holding that there was no 
“< legal basis for awarding any compensation ” to the Agents for any loss which they 
-might have sustained. This appeal has been filed with leave of the High Court 
under Clause 133 (1) (a) of the Constitution. 


The extent of the jurisdiction of the Court to set aside an award on the ground 
-~f an error in making the award is well-defined. The award of an arbitrator 
‚may be set aside on the ground of an error on the face thereof only when in the 
-award or in any document incorporated with it, as for instance, a note appended by 
the arbitrators, stating the reasons for his decision, there is found some legal pro- 
position which is the basis of the award and which is erroneous—Champsey Bhara and 
Company v. Jivaraj Ballo Spinning and Weaving Company Limited’. If, however, a 
«specific question is submitted to the arbitrator and he answers it, the fact that the 
answer involves an erroneous decision in point of law, does not make the award bad on 
its face so as to permit of its being set aside—Jn the matter of an arbitration between King 
-and Duveen and others*, and Government of Kelantan v. Duff Development Company Lid.® 


Was the reference made by the parties to the arbitrators a specific reference, 
that is, a reference inviting the arbitrators to decide certain questions of law sube 
mitted to them ? If the reference is of a specific question of law, even if the award 
vis erroneous, the decision being of arbitrators selected by the parties to adjudicate 
upon those questions, the award will bind the parties. In the reference originally 
mad@ to the arbitrators by the letter of the Agents on July 1, 1946 and the reply 
of the Government dated July 10, 1946, a general reference of the dispute was made 
sin terms of clause 20 of the agreement. Even though the award made on that re- 
ference, was set aside by the Subordinate Judge, the arbitration was not superseded, 
and the reference was expressly kept alive, reserving an opportunity to the parties 
to appoint fresh arbitrators pursuant to the agreement, for settling the dispute ; and 
by letters respectively, dated August 2, 1952, and August 14, 1952, a general re- 
ference was again made to the arbitrators. Paragraph 14 of the letter written by 
the Agent on August 2, 1952, evidences an intention to serve the notice under clause 
.20 of thé agreement. Issues were undoubtedly raised by the arbitrators, but that 
‘was presumably to focus the attention of the parties on the points arising for adjudi- 


"cation, The Agents had made their claim before the arbitrators, and the claim 


and the jurisdiction of the arbitrators to adjudicate upon the claim, were denied, 
The arbitrators were by the terms of reference only authorized to adjudicate upon 
*the disputes raised. There is no foundation for the view that a specific reference, 
submitting a question of law for the adjudication of the arbitrators was made. 


Gs a ee 
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0578 : 44 ML. 706 EGS 3. L.R. 1923 A.C. 395. 
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` We agree, therefore, with the view of the High Court that the reference made, 
was a general reference and not a specific reference on any question of law. The 
ats may, therefore, be set aside if it be demonstrated to be erroneous on the face 
of it. 


The osiginal agreement, dated May 3, 1937, was modified by the supplementary 
agreement, dated June 20, 1942, and the arbitrators have held that the modified 
agreement was binding upon the Agents. By the agreement as modified, a graded 
scale was fixed for the establishment and the contingencies to be paid to the Agents, 
and also for the mandi charges and overhead expenses. The arbitrators still 
proceeded to award an additional amount for establishment and contingencies and 
an additional amount for mandi charges. By clause 14 (a), read with clause r2 (b) 
(2) of the agreement, the rate at which establishment and contingency charges were 
to be paid, was expressly stipulated and there is no dispute that the Government 
of India have paid to the Agents those charges at the stipulated rate for ghee actually 
purchased, The award of the arbitrators shows that the amount actually received 
from the Government, totalled Rs. 6,04,700-9-0, whereas, according to the accounts 
maintained by the Agents, they had spent Rs. 6,77,542-0-3. Granting that the Agents 
had incurred this additional expenditure under the head ‘ establishment and con- 
tingencies,’ when the contract expressly stipulated for payment of charges at rates 
specified therein, we fail to appreciate, on what ground, the arbitrators could ignore 
the express covenants between the parties, and award to the Agents amounts which 
thfe Union of India had not agreed to pay to the Agents. The award of the arbi- 
trators, awarding additional expenses under the head of establishment and 
contingencies, together with interest thereon, is on the face of it erroneous. 


Before the arbitrators, a number of arhatias, who supplied ghee to the Agents, 
appeared and produced extracts from their books, showing the amounts actually due 
to them from the latter. Detailed charts, showing the total amount due under each 
head of expenditure to each arhatia, were produced. The arbitrators were satisfied 
that the statements produced, reflected a general rise in prices and cost of labour. 
‘Taking into consideration the fact that the other persons were buying ghee at rates 
considerably in excess of the stipulated rates, the arbitrators held that the Agents 
were entitled to be reimbursed to the extent of Rs. 11,27,965-11-3. But the terms 
of the contract, stipulating the rate at which the financing and overhead charges 
were to be paid under clause 13 (a) read with clause 12 (b), remained binding so 
long as the contract was not abandoned or altered by mutual agreement, and the 
arbitrators had no authority to award any amount in excess of the amount expressly 
stipulated to be paid. Mr. Chatterjee, on behalf of the Agents, submitted that the 
circumstances existing at the time when the terms of the contract, were settled, were 
“ entirely displaced’ by reason of the commencement of hostilities in the Second 
World War, and the terms of the contract agreed upon in the light of circumstances 
existing in May, 1937, could not in view of the turn of events which were never im 
the contemplation of the parties, remain binding upon the Agents. This argument 
is untrue in fact and unsupportable in law. The contract was modified on June 20 
1942, by mutual consent, and the modification was made nearly three years after 
the commencement of the hostilities. The Agents were fully aware of the altered 
circumstances at the date when the modified schedule for payment of overhead 
charges, continugencies and buying remuneration, was agreed upon. , Again, a 
contract is not frustrated merely because the circumstances in which the contract ` 
‘was made, are altered. 


Section 56 of the Indian Contract Act provides that : 


“A contract to do an act which, after the contract is made, becomes impossible, or, by reason of 
some event which the promisor could not prevent, unlawful, becomes void when the act becomes 
impossible or unlawful ”. 

Performance of the contract had not become impossible or unlawful; the ton- 
+ tract was in fact performed by the Agents, and they have received remuneration 
expressly stipulated to be paid therein. The Indian Contract Act does not enable 
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a party to a contract to ignore the express covenants thereof, and to claim pay- 
ment of consideration for performance of the contract at rates different from ‘the 
stipulated rates, on some vague plea of equity. 
“The pasties to an executory contract are often faced, in the course of carrying it out, with a 
turn of events which they did not at all anticipate—a wholly abnormal rise or fall in prices, a sudden 
reciation of currency, an unexpected obstacle to execution, or the like. Yet this dots not in itself 
ect the in they have made. If, on the other hand, a consideration of the terms of the contract, 
in the light of the circumstances existing when it was made, shows that they never agreed to be bound 
in a fundamentally different situation which has now unexpectedly emerged, the contract ceases to 
bind at that point—not because the Court in its discretion thinks it just and reasonable to qualify the 
terms of the contract, but because on its true construction it does not apply in that situation. When 
it is said that in such circumstances the Court reaches a conclusion which is ‘ just and reasonable’ 
(Tord Wright in Constantine’s case?) or one ‘ which justice demands’ (Lord Sumner in Hirj Mulji v. 
heong Yue Steamship Co., Ltd. *), this result is arrived at by putting a just construction upon the contract 
in accordance with an ‘implication. . . . . from the presumed common intention of the parties’ ” 
speech of Lord Simon in British Movistonews Ltd. v. London and District Cinemas Lid.*. 


‘There is no general liberty reserved to the Courts to absolve a party from liabi- 
lity to perform his part of the contract, merely because on account of an uncontem- 
plated turn of events, the performance of the contract may become onerous. That 
is the law both in India and in England, and there is, in our opinion, no general rule 
to which recourse may be had, as contended by Mr. Chatterjee, relying upon which 
a party may ignore the express covenants on account of an uncontemplated turn 
of events since the date of the contract. Mr. Chatterjee strenuously contended that 
in England, a rule has in recent years been evolved which did not attach to con- 
tracts the same sanctity which the earlier decisions had attached, and in support 
of his contention, he relied upon the observations made in British Movtetonews Lid. 
v. London and District Cinemas Lid.4 In that case, Denning, L.J., is reported to havé 
observed : 


“o, . . . . no matter that a contract is framed in words which taken literally or abso- 
lutely, cover what has happened, nevertheless, if the ensuing turn of events was so completely outside 
the coptemplation of the parties that the Court is satisfied that the parties, as reasonable people, cannot 
have intended that the contract should apply to the new situation, then the Court will ay the words 
of the contract in a qualified sense ; it will restrict them to the circumstances contemplated by the 
parties 3 it a not apply them to the uncontemplated turn of events, but will do therein what is just 
and reasenable ” 


But the observations made by Denning, L.J., upon which reliance has been placed, 
proceeded substantially upon misapprehension of what was decided in Parkinson & 
Co. Lid. v. Commissioner of Works®, on which the learned Lord Justice placed 
considerable reliance. The view taken by him was negatived in appeal to the House 
of Lords in the British Movietonews case*, already referred to. In India, in the codi- 
fied law of contracts, there is nothing which justifies the view that a change of cir- 
cumstances, “ completely outside the contemplation of parties ” at the time when 
the contract was aiad into, will justify a Court while holding the parties bound 
by the contract, in departing from the express terms thereof. Parkinson and Co. Ltd. 
v. Commissioners of Works®, was a case in which on the true interpretation of a con- 
tract, it was held, though it was not so expressly provided, that the profits of a private 
contractor, who had entered into a contract with the Commissioners of Works to 
make certain building constructions and such other additional constructions as may 
be demanded by the latter, were restricted to a fixed amount only if the additional 
quantity of work did not substantially exceed in value a specified sum. The Court. 
in that case held that a term must be implied in the contract that the Commissioners. 
should not be entitled to require work materially in excess of the specified sum. In 
that case, the Court did not proceed upon any such general principle as was assumed’ 
by Denning, L.J., in the British Movietonews Lid v. London and District Cinemas Ltd.*. 


We are, therefore, unable to agree with the contention of Mr. Chatterjee that. 
the arbitrators were justified in ignoring the express terms of the contract prescribing. 





1.9 LR (1942) A.C. 154, 186. 4. L.R. (1951) 1 K.B.D. 190, gor. 
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ae L.R. 1952 A.C. 166 at 185, 186. 
= e 


IT] ALOPI PARSHAD AND SONS v. UNION OF INDIA (Shap, 7:). 53 


remuneration payable to the Agents, and in proceeding upon the basis of guantum 
mertat. 


Relying upon section 222 of the Indian Contract Act, by which duty to indem- 
nify the agent against the consequences of all lawful acts done in excercise of the 
authority cenferred, is imposed upon the employer, the arbitrators could not award 
compensation to the Agents in excess of the expressly stipulated congideration. The 
claim made by the Agents was not for indemnity for consequences of acts lawfully 
done by them on behalf of the Government of India ; it was a claim for charges in- 
curred by them in excess of those stipulated. Such a claim was not a claim for 
indernnity$ but a claim for enhancement of the rate of the agreed consideration. 
Assuming that the Agents relied upon assurances alleged to be given by the 
Director in charge of Purchases, in the absence of an express covenant 
modifying the contract which governed the relations of the Agents with the 
Government of India, vague assurances could not modify contract. Ghee having 
been supplied by the Agents under the terms of the contract, the right 
of the Agents was to receive remuneration under the terms of that contract. 
It is difficult to appreciate the argument advanced by Mr. Chatterjee that 
the Agents were entitled to claim remuneration at rates substantially different 
from the terms stipulated, on the basis of quantum meruit, Compensation 
quantum merutt is awarded for work done or services rendered when the price thereof 
is not fixed by a contract. For work done or services rendered pursuant to the terms 
of*a contract, compensation quantum meruit cannot be awarded where the contract 
provides for the consideration payable in that behalf. Quantum meruit is but rea- 
sonable compensation awarded on implication of a contract to remunerate, and 
an express stipulation governing the relations between the parties under a contract, 
cannot be displaced by assuming that the stipulation is not reasonable, It is, there- 
fore, unnecessary to consider the argument advanced by Mr. Chatterjee that a claim 
for compensation on the basis of quantum meruit, is one which arises out of the agree- 
ment within the meaning of clause 20. Granting that a claim for compensation 
on the basis of quantum meruit, may be adjudicated upon by the arbitrators in a 
reference made under clause 20 of the agreement, in the circumstances of the 
case before us, compensation on that basis could not be claimed. 


The plea that there was a bar of res judicata by reason ofthe decision in the Letters 
Patent Appeal No, 31 of 1953, has, in our judgment, no force. The Subordinate 
Judge set aside the award on the ground that there had been judicial misconduct 
committed by the umpire and also on the view that the claims made, as described 
in Schedules B and D, were not outside the competence of the arbitrators, The 
High Court in appeal under the Letters Patent, did confirm the order, setting aside 
the award ; but there was no binding decision between the parties that th® claim 
described in Schedule B, that is, the claim for establishment and contingency charges 
was within the competence of the arbitrators in reference unde rclause 20. It may 
be observed that according to the High Court of East Punjab in the Appeal No. 31 
of 1953, under the Letters Patent, it was not necessary to express any opinion whether 
the claim in Schedule C was within the competence of the arbitrators, and the claims 
described in Schedule D does not appear to have been agitated in the second arbi- 


tration proceeding. 
We, accordingly, agree with the view of the High Court that the Award of the 


arbitrators was liable to be set aside because of an error apparent on the face of the 
award. In this view, the appeal fails and is dismissed with costs. s 


Appeal dismissed, 
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° SUPREME COURT OF INDIA. ; 
(Civil Appellate Jurisdiction). 
Present :—J. L. Kapur, A. K. Sarkar anD M. HDAYATULLAN, JJ. 
The Bihar State Co-operative Bank, Ltd. .. Appellant" 
v. 
The Commissioner of Income-tax .. Respondent. 


Income-tax Act (XI of 192a) ee on fixed deposits earned by Co-operative Bank—Ig its business 
profits exempt from tax B.R. Notification No. 35 of 20th October, 1934 and No. 33 of 18th st, 1945- 
It is a normal mode of carrying on banking business to invest moneys in a manner that they are 
readsly available and that is just as much a part of the mode of conducting a Bank's business as 
receiving deposits or lending moneys or discounting hundies or issuing demand drafts. That is how 
the circulating capital is employed and that is the normal course of business of a bank. The moneys 
laid out in the form of deposits (as in the instant case by a Co-operative Bank) would not cease to be 
a part of the circulating capital of such Bank nor would they cease to form part ofits banking business. 
c returns flowing from them would form of its profits from its business. As interest derived 
from such deposits arise from the business of the Bank it is income exempted under C.B.R. Notifi- 
cations, No. 35 of zoth October, 1934 and No. 33 of 18th April, 1945. 


Appeals from the Judgment and Decree, dated the 2nd July, 1957, of the Patna 
High Court in Misc. Judicial Case No. 640 of 1955. 
N. A Palkhivala, Thakur Prasad and R. C. Prasad, Advocates, for Appellant’ 


C. K. Daphtary, Solicitor-General of India (R. Ganapathy Iyer and D. Gupta, 
Advocates, with him), for Respondent. . 


The Judgment of the Gourt was delivered by 

Kapur, 7.—The appellant is a Bank registered under the Co-operative Societies 
Act, 1912 (Act II of 1912) and is deemed to be registered under the Bihar and Orissa 
Co-operative Societies Act, 1935 (Bihar Act VI of 1935) which in Bihar has replaced 
the Co-operative Societies Act of 1912. It was carrying on banking business in the 
State of Bihar. One of the objects of the Bank is to carry on general business 
of banking not repugnant to the provisions of the Bihar Act and Rules framed there- 
under for the time being in force (Bye-Law 3 (a) (vi)). In the calendar years 1945, 
1946 and 1947, the appellant Bank received by way of interest on deposits with the 
Imperial Bank of India the sums of Rs. 7,192, Rs. 20,250 and Rs. 22,600 respectively. 
It is these sums which are the subject-matter of dispute in these three appeals 
which relate to the respective assessment years 1946-1947, 1947-1948 and 1948- 
1949. These sums were not assessed when assessment was made under section 23 (3) 
of the Income-tax Act, but subsequently under section 34 they were assessed as 
being ‘ income’ under the head ‘ other sources’. This order was upheld by the 
Appellate Assistant Commissioner and by the Income-tax Appellate Tribunal. A 
case was then stated to the High Court under section 66 (1) of the Act, but was 
decided against the appellant. The appellant brought three appeals in this Court 
in regard to the three assessment years. In each one of them the respondent is the 
Commissioner of Income-tax, Bihar and Orissa. As the appeals involve a common 
question of law they were consolidated and can conveniently be disposed of by one 
judgment. 7 

In its return the appellant showed these various sums as ‘ other sources’, but 
pothing turns on the manner in which the appellant chose to show this income in its 
return. The Income-tax Officer, however, assessed the interest for these 
years under section 12 of the Income-tax Act, as income from ‘ other sources’. 
The appellant took an appeal to the Appellate Assistant Commissioner where it was 
contended that as the business of the appellant Bank consisted of lending money 
and the deposits had been made not for the purpose of investment but for that business 
and thereby fulfilling the purpose for which the Co-operative Bank was] constituted 
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these various sums of interest were not subject to income-tax because of the <Noti- 
ficatién issued by the Central Government under section 60 of the Income-Tax Act. 
The relevant portion of that Notification, C.B.R. Notification No. 35, dated October- 
20, 1934, and No 33, dated August 18, 1945, was :— 


“ The following classes of income shall be exempt from the tax payable under the said Act, but 
shall be taken into account in dete: mining the total income of an assessee for the purpose of the said 
Act...eaee . 

(2) The profits of any Co-operative Society other than the Sanikatta Salt Owners’ Society in 
the Bombay Presidency for the time being registered under the Co-operative Societies Act, 1912 
(Act II of 191g), the Bombay Co-operative Societies Act, 1925 (Bombay Act VII of 1925), or the 
Madras Co-optrative Societies Act, 1932 (Madras Act VI of 1992), or the dividends or other pay- 
ments received by the members of any such Society out of such profits. 


Explanation : For this purpose the profits of a Co-operative Society shall not be deemed to include 
any income, profits or gains from :— 


(1) Investments in (a) securities of the nature referred to in section 8 of the Indian Income~ 
tax Act ; or (b) property of the nature referred to in section g of that Act ; 
2) dividends, or 
(2) the ‘ other sources ’ referred to in section 12 of the Indian Income Tax Act ”. 
The Appellate Assistant Commissioner, however, repelled the contention of 
the appellant. He held that the business of the appellant consisted of ‘ lending 
money, and selling agricultural and other products to its-constituents ’ which could 
be planned ahead and required no provision for extraordinary claims. He remarked 
that it appeared from the balance-sheets that in the accounting year 1945 the Bank 
invested Rs. 13,50,000 as fixed deposits, which, in the following year was raised to 
-Rs: 15,00,000 and it was only in the accounting year 1947 that the fixed deposits ‘were 
realised on maturity with interest’. He was also of the opinion that the length of the 
iod during which this money ‘was kept locked in this way’ showed clearly that 
not the exigencies of pressing necessities, but the motives of investment of surplus 
fund had actuated the deposits’. He, therefore, held that the fixed deposits with the 
Imperial Bank were held as an investment quite apart from the business of the appel- 
lant and the interest from these deposits was not exempt from income-tax. He further 
held that the exemption as to the profit of.a Co-operative Society extended to its 
sphere of co-operative activities and therefore interest from investments was no part 
of the appellant’s business profits exempt from taxation. Against this order an appeal, 
was taken to the Income-tax Appellate Tribunal and it was there contended that the 
Bank did not make the deposits as investments, but in order that cash might be 
available to the appellant ‘continuously’ for the carrying on of the purposes of its 
business, and that the deposits were intimately connected with the business of the 
appellant and therefore the interest should have been held to be profits arising from 
the business activities of the Bank, and that the finding that the short-term deffosits 
in the Imperial Bank were separate from the appeliant’s banking business was 
erroneous. The Income-tax Appellate Tribunal, by its order dated April 11, 19555 
held :— 


“ (1) That the interest was an income rightly to be included under the head of ‘ other sources.’ 


ee ee ee ry 


(2) The profits of a Co-operative Society indicates the profit derived from the business which 
can be truly called the business of the Co-operative Society. Investments by the society either in 
securities or in shares or in bank fixed deposits are made out of surplus funds. The interest or divi- 
dend derived from such investment cannot be regarded as part of the profits of the business (sic) gua 
such bank and therefore, it is not exempt from income-tax (Vide Hoshiarpur Ceniral Co-operative Bank 
v. Commissioner of Income-taa*,’’) 


ainst this order a case was stated at the instance of the appellant under section 66 
(1) of the Act, and the following two questions of law were referred for the opinion of 
the High Court : 


“ (1) Whether, in the facts and circumstances of this case, the receipt of interest on fixed. 
deposits was an income under the head of ‘ other sources ’; and s 
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{2) Whether in the facts and circumstances of this case, the receipt of interest from the fixed 
deposits was an income not exempt from taxation under the C.B.R. Notification No. 35, dated goth 
October, 1934 and No. 33, dated the 18th August, 1945.” 

In the High Court.the appellant’s contention was that the fixed deposits were 
made with the Imperial Bank of India not with the idea of making investments, 
“but for the reason that cash should be available to the appellant as ang when it was 
needed for the purposes of its business. It was also contended that the deposits were 
short-term deposits and that the Bank could not carry on its business without such 
short-term deposits. In other words, the contention was that making deposits with 
the Imperial Bank was intimately connected with the business activities of the appel- 
Jant bank and that the interest received on the deposits was profit attributable to. 
its business activities. But the High Court did not accept this contention. It held that 
if the income derived by a Co-operative Society was from the business of the Go- 
operative Society as such, it fell within the exemption, but if it arose out of the business 
with third parties as in the case of investment of surplus assets, the exemption was 
inapplicable because the investment of fluid assets was not a part of the business of 
the Co-operative Bank and the reason for the Notification was to exempt profits 
accruing to a Co-operative Society from “carrying on business of a mutual 
-co-operative society and upon the ground that a man cannot make profit or loss out 
-of himself”. 

The ground of mutuality was not relied upon before us by the learned Solicitor- 
‘General who appeared for the respondent. So the sole question for determination is 
whether the investment by a Co-operative Bank ofits assets in fixed deposits in the: 
‘manner that the appellant Bank had deposited its moneys falls within the term ‘busi- 
ness’ and is therefore assessable under section 10 of the Income-tax Act, or it isan 
investment the interest from which would fall under the term ‘other sources’ and 
therefore within section 12 of the Income-tax Act. It was contended by the learned 
Solicitor-General that the finding of the Appellate Tribunal as to the nature of these 
deposits was one of fact. This contention is not sustainable. It has not been treated 
as a finding of fact either by the Appellate Tribunal or by the High Court. They 
have both treated it as a question of law and it is on that basis that the reference was 
made. The decision of the question depends on what is comprised within the ordi- 
nary business of a bank and whether the business of the appellant bank is in any way 


<lifferent. 

Relying upon the decision of the Privy Council in The Punjab Co-operative Bank Lid. 
v. The Commissioner of Income-tax, Punjab+, counsel for the apellant submitted that the 
business of a bank is one of dealing in money and credit and that laying out moneys 
in deposit with other banks is just as much a mode of conducting business as lending 
moneys to borrowers whether members of the society or to other co-operative societies 
and is therefore a part of the appellant’s business. Therefore, where out of moneys in 
deposit with a bank a portion is put away or laid out in securities or in deposits with 
another banker, two objects are served : (1) the moneys which are not immediately 
required do not remain idle but earn interest ; and (2) if and when money is required 
to meet any demand, the investment, i.¢., the deposits as well as the securities provide 
a source from which these requirements can easily be met. Thus the credit of the 
bank remains unimpaired and its moneys continue to earn interest. 


Counsel for the respondents argued that where moneys are so laid out they cannot 
be termed ‘carrying on business of the bank’ and therefore any sums coming in from 
such investments cannot be termed profits arising from business, but they are income 
from ‘other sources’. In support of this argument reliance was placed by counsel 
on The Madras Central Urban Bank Lid. v. Commissioner of Income-tax® ; The Madras 
Provincial Co-operative Bank Lid., Madras v. Commissioner of Income-tax, Madras? ; 
Commissioner of Income-tax, Burma v. Bengalee Urban Co-operative Credit Society Ltd.* ; 





. (1940) L.R. 67 I.A. 464 : 8 LTR. 635 : 3- (1933) 64 M.L.J. 640; I.L.R. 56 Mad. 
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Commissioner of Income-tax; Madras w. Madras Provincial Co-operative Bank Lid. ; Hoshiars 
„bur Central Co-operative Bank.Lid. v. Commissioner of: Income-tax, Simla? ; Cochin Cottage 
Industries Co-operative Marketing Soctety Lid. v..Commissioner of Income-tax, Mysore, etc, 
But none of these cases supports the argument raised on behalf of the respondent. In the 
Madras Central Urban Bank case*, the society was required to. invest 40 per cent. of its 
total liability under call deposits:in a liquid or fluid form and the-society invested it in 
‘Government securities which produced interest. -It was held that interest from securi- 
ties was not part of the profits of the business of the society-as it-was not obliged. to 
invest in such securities, ‘Similarly in the Madras Provincial Co-operative Bank Case® 
-also the ingome which was the subject-matter of dispute was interest received by the 
‘bank from*its investment in ‘Government securities and it was held. that it was not 
part of the income derived from its--business. ‘The-Rangoon- case; Commisstoner of 
ncome-tax, Burma v. Bengalee Urban Co-operative Credit Society®, was also a case relating 
to income derived from uinterest:on capital invested in Government securities. At 
page 128, Page, C.J., said: °°. - ome shoe eos ; 


TE D rasie ee „and prima facie therefore neither. interest from securities nor 
income derived froin property are “profits’ within the meaning of that term as’ used in the notifi- 
eation...... Poorer sees e.. e.. :It may be that investment of capital in properties or- securi- 


, (As the matter‘has not been considered from this point, of view, the case was sent back for doing 
BOVE Oe an B ohn) © FL. st : be eS ` g 
These cases before the amendment of the Notification show that the income which was 
-exempted was profit from business and, not income from sources which fell under sec- 
tlons 8 and 9 of the Income-tax-Act. The Commissioner of Income-tax, Madras v. 
The Madars Provincial Co-operative.Bank Ltd.,”7 was a case-where moneys had been in- 
vested in debentures, and for. reasons similar to the ones given in the cases above- 
mentioned, it was held that interest derived therefrom was not profits of the busiiess. 


Counsel’ for the respondent relied on a judgment of the Punjab-High Court in 
-Hoshiarpir’ Central Co-operative: Bank v. Commisstoner'‘of Income-tax, Simla®. ` In that case 
the Government’authorised the Bank to deal in sugar, oil and standard cloth and it 
made profit therefrom. ' Those activities were neither its business under the bye- 
laws nor ‘within its objects. The question'was whether this profit was exempt-from 
income-tax ‘on account of its being profits of a co-operative society and it was hetd 
that the décided casés showed that'whereincome was derived by a co-operative society, 
the profits were within the-exemption, but'not if the’ business was of the nature not 
covered by the objects of the society: This'line of reasoning has not formed part of 
the respondent’s‘argument.in this ‘Court ‘and the case therefore’ has no application to 
the facts-of ‘the present ‘case. The’ decision ‘in Cochin Cottage Industries Co-qgerative 
Marketing’ Society Lid. v. Commissioner of Income-tax, Mysore, etc.,® proceeded on ‘the 
same ground.’ ~In:that casé the profit which-was held nòt to be exempt under the 
Notification- was ’thé-apportionéd profit of the society from its dealings with’ non- 
members: , oye Seno Va RS A Age ee : 

' "In the Sirat Peoples’ Co-operatige Bank Ltd. v. The Commissionar of Income-tax, Akmeda- 
bad®, the profit atose during the course of banking business out of the sale of Govern- 
thent securities which formed part of the stock-in-trade and as it was a co-opérative 
‘bank the profits made from’such sales were held to þe exempt from taxation under the 
Notification. . i A aes 

‘In the-instant case the co-operative society (the appellant) is a Bank.‘ One‘of its, 

-objects‘is to carry on the general business of banking. “Like other banks money is its 
stock-in-trade or'circulating capital and its normal business is to’ deal in money and 
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credit. „ It cannot be said that the business of such a Bank consists only in receiving 
deposits and lending money to its members or such other societies as are mentioned 
in the objects and that when it lays out its moneys so that they may be readily availa- 
ble to meet the demand of its depositors if and when they arise, it is not a legitimate 
mode of carrying on of its banking business. The Privy Council in The Punjab Co- 
operative Bank Lid. v. The Commissioner of Income-tax, Lahore, where the Profits arose 
from the sale of Government securities pointed out at page 645 that in the ordinary 
cases the business of a Bank essentially consists of dealing with money and credit. 
Depositors put their money in the Bank at a small rate of interest and in order to 
meet their demands if and when they arise the Bank has, always to keep sufficient 
cash or easily realisable securities. That is a normal step in the D on of the 
banking business. In other words ‘that is an act done in what is truly the carrying 
on or carrying out of a business.’ It may be added that another mode of conducting 
business of a Bank is to place its funds in deposit with other banks and that also is to 
meet demands which may be made on it. It was, however, argued that in the instant 
case the moneys had been deposited with the Imperial Bank on long term deposits 
inasmuch as they were deposited for one year and were renewed from time to time also 
for a year ; but as is shown by the accounts these deposits fell due at short intervals 
and would have been available to the appellant had any need arisen. 


Stress was laid on the use of the word ‘surplus’ both by the Tribunal as well as 
by the High Court and it was also contended before us that in the bye-laws under the 
heading ‘business of the bank’ it was provided that the bank could ‘invest’ surplus 
funds when not required for the business of the bank in one or more ways specified in 
section 19 of the Bihar Act (Clause 4 III (i) of the Bye-Laws). Whether funds in- 
vested as provided in section 19 of the Bihar Act would be surplus or not does not 
arise for decision in this case, but it has not been shown that the moneys which were 
in deposit with other banks were ‘surplus’ within that bye-law so as to take it out 
of banking business. As we have pointed out above, it is a normal mode of carrying 
on banking business to invest money in a manner that they are readily available and 
that is just as much a part of the mode of conducting a Bank’s business as receiving 
deposits or lending moneys or discounting hundies or issuing demand drafts. That is 
how the circulating capital is employed and that is the normal course of business of a 
bank. The moneys laid out in the form of deposits as in the instant case would not 
cease to be a part of the circulating capital of the appellant nor would they cease to 
form part of its banking business. The returns flowing from them would form part of 
its profits from its business. In a commercial sense the directors of the company owe 
it to the bank to make investments which earn them interest instead of letting moneys 
lie idle. It cannot be said that the funds of the Bank which were not lent to borrowers 
but were laid out in the form of deposits in another bank to add to the profit instead of 
lying Mle necessarily ceased to be a part of the stock in trade of the bank, or that the 
interest arising therefrom did not form part of its business profits. Under the bye- 
laws one of the objects of the appellant bank is to carry on the general business of 
banking and therefore subject to the Co-operative Societies Act, it has to carry on its 
business in the manner that ordinary banks do. It may be added that the various 
heads under section 6 of the Income-tax Act and the provisions of that Act applicable 
to these various heads are mutually exclusive. Section 12 is aresiduary section and 
does not come into operation until the preceding heads are excluded. Commissioner 
of Income-tax v. Basant Rat Takht Singh?. 


In our opinion, the High Court was in error in treating interest derived from 

* deposits as not arising from the business of the Bank and therefore not falling within the 

income exempted under the Notification. The appeal must therefore be allowed and 

the judgment and order of the High Court set aside. The appellant will have its 
costs in this Court and in the Court below. 


r —— Appeal allowed. 


e 
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SUPREME COURT OF INDIA. e 
(Criminal Appellate Jurisdiction). , 


Present :—K. C. Das Gupta ann J. C. Suan, JJ. 
Pramatha Math Mukherjee -. Appellant* 
a 


The State of West Bengal .. Respondent. 


Criminal Procedure Cods (V of 1898), section 251-4—Order of discharge for offence triable as warrant case— 
If Magistrate fon still to try the accused for another offence disclosed by the police report and triable as a 
Summons case. 

A Magistrate after making an order of discharge under section 251-A (2), Criminal Procedure 
Code, in respect of a charge for an offence triable as a warrant case can still proceed to try the accused 
for another offence disclosed by the police report and triable as a summons case. The Magistrate 
‘when he took cognizance under section 190 (1) (b), Criminal Procedure Code, of the offence under 
section 332, Indian Penal Code, cannot but have taken cognizance also of the minor offence under 
section 323, Indian Penal Code. Consequently even after the order of discharge was made in res- 

ect of the offence under section 332, Indian Penal Code, the minor offence under section 323 of whick 
had also taken cognizance remained for trial for which the procedure under Chapter XX of the 
Criminal Procedure Code, can be followed. 


Appeal from the Judgment and Order, dated the 28th February, 1957, of the 
Calcutta High Court in Criminal Revision No. 1158 of 1956, arising out of the Judg- 
ment and Order, dated the 26th June, 1956, of the Additional Chief Presidency 
Magistrate, Calcutta, in G.R. Case No. 284 of 1956. 


» K. R. Chaudhury, Advocate for Appellant. 


B. Sen, Senior Advocate (P. K. Ghosh, Advocate for P. K. Bose, Advocate, with 
him) for Respondent. 


The Judgment of the Court was delivered by 


Das Gupta, #—TVhe question raised in this appeal is whether a Magistrate 
after making an order of discharge under section 251-A (2), Criminal Procedure Code, 
in respect of a charge for an offence triable as a warrant case can still proceed to try 
the accused for another offence disclosed by the police report and triable as?a sum- 
mons case. The case against the appellant was instituted on a police report which 
charged him with an offence under section 332 of the Indian Penal Code for 

“voluntarily causing hurt by means of a piece of wood to the complainant, Sisir Kumar Bose, 
iliff of Calcutta Corporation and Chandra Sekhar Bhattacharjee, an empoyee of Calcutta 
Corporation, with the intent to prevent or deter those persons from discharging their duties as 
public servants”, ‘ 


The Magistrate after satisfying himself that the documents referred to in‘section 
173, Criminal Procedure Code, had been furnished to the accused examined 
the documents and was of opinion after hearing counsel of both parties that the 
charge under section 332, Indian Penal Code, could not be sustained. He was, 
however, of opinion that there was evidence to, establish a prima facie case under 
section 323, Indian Penal Code. He accordingly charged the accused under 
section 323, Indian Penal Code, examined him and when he pleaded not guilty and 
claimed to be tried posted the case for the examination of prosecution witnesses, 
On the next hearing date a submission was made on behalf ofthe accused that in 
view of the provisions of section 251-A (2), Criminal Procedure Code, the accused 
should have been acquitted altogther and no trial for the offence under section. 
323, Indian Penal Code, could be proceeded with. The Magistrate rejected this 
contention and directed that the trial of the accused for an offence under section 323, 
Indian Penal Code, would proceed under Chapter XX. That procedure was follow- 
ed and ultimately the accused was convicted under section 323, Indian Penal Code, 
and sentenced to pay a fine of rupees fifty only and in default to undergo rigorous 
imprisonment for one month. The appellant’s application under section 439, Crimi- 





* Crl. A. No. 116 of 1958. rith March, 1960. ® 
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a g 
nal Procedure Code, for revision ofthis order was rejected by the High Court. The 
aa Judge was of opinion that _ . 

“if the Magistrate finds on the materials before him that a summons case offence has been 
committed by the accused, he has, the right and duty to proceed in accordance with the provisions of 
Chapter XX of the: Criminal Procedure Code. The word “discharge” used in sub-section (2) of 
section 251-A, Criminal Procedure Code, must be read as having reference to a discharge in relation 
to the specific offence ‘upon which the accused has been charge-sheeted. It does not necessarily 
mean that the accused cannot be proceeded against for some other offence, say a summons case offence 
under Chapter XX, Criminal Procedure e” : 


in spite of the discharge under section 251-A (2). The present appeal is filed on the 
strength of a certificate. granted by the High Court under Article 134 ( (c) of the 
‘Constitution. 


The relevant provisions-of sections 251 and 251-A of the Code. of Criminal 


Procedure are in these words ` 
“ Séction 251.—In the-trial of warrant-cases by Magistrates, the Magistrates shall— 
(a) in any case instituted on a Police Report, follow the procedure specified in section 251-A ; 


and tad 
' ' (b) in any other case, follow the procedure specified in the other provisions of this Chapter. 
Section 251-Å. (oaeen inasnan a na a E bene na r aa E iaaa aae aen 
(2) if, upon considerations of all the documents referred to in section 173 and making such 
examination, if any, of the accused as the Magistrate thinks necessary and after giving the prosecution 
and the'accused an opportunity of being heard, the Magistrate considers the charge against the accused 
to be groundless, he shall discharge’ him a ea i F 
(3) If, upon such documents being considered, such examination; if any, being made-and the . 
prosecution and the accused being piven an opportunity of being heard, the istrate is of opinjon 
that there is ground for presuming- that the has committed an offence’ triable under this Chap- 
ter, which such Magistrate is competent to try, and which, in his opinion, could be adequately punished 
by him, he shall frame in writing a charge against the accused.” : 


tis = clear that in deciding whether action shall be taken by him under sub- 
2 


r 


section (2) or sub-section (3) of section 251-A the Magistrate has to form an opinion 
whether there is any ground for presuming that an accused has committed an offence 
triable under Chapter XXI or there is no such ground. When his opinion is that there 
is ground for a presumption that the accused has committed an offence punishable 
under Chapter XXI which the, Magistrate is competent to try and which could be 
adequately punished by him he shall proceed with the trial. But when he forms the 
opinion that there’is no ground for: presuming that an offence punishable under 
Chapter'XXI has been committed by the accused his duty is to discharge the accused. 
The real quéstion is, when an order of discharge is made by the Magistrate in exer- 
cise ofthe powers under sub-section (2) of section 251-A, is the discharge in respect of 
all the offences which the facts mentioned in the Police Report’would make out ? The 
answer must be in the negative.: When the Magistrate makes an ordér under sec- 
tion:251-A (2)-he does so as, after having considered whether the charge made in the 
Police Report of the offences triable under Chapter XXI is'groundless he is of opinion 
that the charge. in respect of such offence is groundless ; but the order of discharge 
has.-referencé only: to such’offences mentioned in the charge-sheet as are triable under 
Chapter XXI. --It very -often happens ‘that the facts mentioned in ‘the charge-sheet 
constitute one-or more offences triable under Chapter XXI-as warrant cases and also 
one'or more other offences triable under Chapter XX. - The order of discharge being 
only in-respect of the offences tridble under. Chapter XXI does not affect in any way 
«the ‘position that charges of offences triable under Chapter XX‘also‘are' contained in 
the Police Report..”: - i a i st 

~ But, says the learned counsel for the appellant, the Magistrate cannot proceed 
with the trial of these other offences triable under Chapter XX because no.cognizances 
has been taken of such other offences. He contends that only afiera fresh complaint 
hasbeen made ‘in respect of these offences triable under Chapter XX that the Magis- 
trate Can take cognizance and then proceed to try them after following the procedure + 
prescribed by law. This argument ignores the fact that when a Magistrate- takes 
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cognizance of offences unser section 190‘(1) (b), Chimifial Proéedure Code, hë takes 
cognizance of all offences constituted by the facts reported by the Police Officer and. 
not only of some of such offences: For example, if the facts mentioned. in the Police 
Report constitute an offence under section 379, Indian Penal Code, as'also one under 
section 426,,[ndian Penal Code, the Magistrate can take cognizance not only of the 
offence under section 379 but also of the offerice under section 426. In the present 
case the Police Report stated facts which constituted an offence under section 332, 
Indian Penal Code, but these facts necessarily constitute-also'a minor offence under 
section 323, Indian Penal Code. The Magistrate when he took cognizance under 
section 1909 (1) ©); Criminal Procedure Code, of the'offence under: section 332, 
Indian Penal’ e cannot but have taken cognizance also of the minor offence under 
section 323, Indian Penal Code. Consequently, even after the.order of discharge 
was made in respect.of the offence under section 332, Indian Penal Code, the minor 
offence under section 323 of which he had also taken cognizance remained for trial 
as there was no indication to the contrary. ‘That being an offence triable under 
Chapter XX, Criminal Procedure: eee the ae See rightly | followed the 
procedure under Chapter XX. a, 


The appeal is accordingly ER as i D 
: i peat dionice: 


SUPREME COURT OF INDIA. -` re 
; (Civil Appellate Jurisdiction). E 
PRESENT J. L. Kapur, P. B. GAJENDRAGADKAR AND K. C., Das GUPTA, J 
Nanduri Yogananda Lakshminarasimhachari and others‘ — . Depa t 
D. ae ™ 3 : á R ; a 
de Aeae cenaa mo aiD a PAR Cte, E e TE 


Grant—Inam—Specific endowment’ to ii or personal grant ‘burdened ‘with service—Tast—Sunplus icome 
——Cy-pres—Applicability. ` 


“To be confirmed to the party so plone as he continues the performance of the services w i ‘the 
Inam Register is a personal grant but!“ to"be confirmed sò long as the service is performed ” is not. 
In the instant’case on the evidence and entries in the Inam ' Registers the’ roperty was held’ to be 
in the nature ofa trust (a specific endowment for Kalyanothsavam of the deity and not a personal grant. 


Where a grant is to a deity and the income is earmarked for the services for which the specific 
endowment is created, if there is a surplus which cannot be spent on these services, it would be a 
case for the application of the Cy-pres doctrine. ' ; , 


Appeal from the Judgment and Decree, dated the re Avast. 1952, ‘Of the 
‘Madras High Court in A.S. No, 809 of 1947, arising out of the Judgment-and Decree, 
dated the 31st October, 1947, ‘of the Sub Judge, Tenali, in O.S. No. 64 of 1944. 


K. R. Chaudhuri, T. S. Venkataraman and K. R. Sarma, Advocates, for Appellants. ; 
N. Subramanyam and T, Satyanarayana, Advocates, for Respondents. . 


The Judgment of the Court was delivered by 


Kapur, 7.—This is an appeal against the judgment and decree of the High Court 
of Madras varying the decree of the trial Court. -The appellants: were the defendants 
in the trial Court and the respondent was the plaintiff who. was represented by the 
sole trustee appointed by the Hindu Religious Endowment Board. 


“ 


The suit was brought by the deity through the soletrustee for recovery of Rs. 3,480 
towards the arrears of income of the property in „trustee for the years 1942-44 and 
for a direction for future payment at the rate of.160 bags of paddy per year or its 
equivalent ie., Rs. 1,680. The plaintiff alleged that the property in dispute constttu- 
ted a specific endowment for Kalyanotsavam of the deity and that the defendants BS 


AS 
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were trustees had committed default in carrying out the purpose of the trust. The 
prayer was for a decree for the recovery of expenses of Kalyanotsavam and of the feeding 
charges. The defence raised was that the inam was a personal grant for driving 
the car of the deity on the festival days and that it was not a specific trust or an endow- 
ment for the benefit of the idol. Inother words it was a grant of the ingm burdened 
with service to the god. There were‘ other pleas raised in regard “to jurisdic- 
tion, res judicata and adverse possession. The trial Court held that the grant was 
a specific endowment for the Kalyanotsavam of the deity but the appellants. were not 
bound to spend the whole income of the lands for the purpose. It decreed a sum 
of Rs. 200 per year as adequate provision for the performance of th service of 
Kalyanotsavam. ‘The other pleas raised were decided against the appellants. 


In the High Court the only point argued was regarding the nature of the grant 
and as in the opinion of that Court a general trustee could not call upon a specific 
trustee to pay any money except on the ground of expending that amount and there 
was no proof of this expenditure the prayer as contained in the plaint was not granted 
and the High Court was also of-the opinion that as all the facts had been pleaded 
and there were no new facts to be alleged and the parties were alive to the real nature 
of the dispute and had even the issues framed, on that very question, it allowed the 
plaint to be amended by the addition of the prayer for a declaration that the pro- 
perties in the schedule and theincomethereof formed a specific endowment for the 
due performance of the services of Kalyanotsavam of the deity and feeding charges and 
other expenses incidental thereto and the appellants were therefore liable to pay’ the 
entire income. It was also of the opinion that all the available evidence had been 
adduced by both the parties that the prayer for declaration was only a formal relief 
which flowed from the allegations in the plaint. It neither involved a change ‘of 
the cause of action nor did it require a fresh trial and therefore the petition for amend- 
ment was allowed by the addition of the prayer stated above. 


„In this appeal counsel for the appellant has raised three points: (1) that the 
suit was not maintainable ; (2) that the amendment should not have been allowed 
and (3) the grant was a personal grant to the appellants burdened with the provi- 
sion for service and it was not a specific endowment. As far as the first question 
is concerned it has not been shown as to how the suit was not maintainable. The 
question of amendment, in our opinion, was rightly decided by the High Court. 
As held by that Court all the necessary allegations had been made in the plaint and 
the requisite pleas had been raised by the appellants ; an issue was framed on the 
question and the parties were fully cognizant of the points in controversy and the 
necessary evidence was led by the parties. In this view of the matter the High 
Court was right in allowing the amendment by the addition of a prayer in the 
prayer clause. 


We then come to the anason of the nature of grant which on a consideration 
of the documentary evidence andother evidence has been found by both the Courts 
below to be a specific endowment for Kalyanotsavam, Thisfinding was challenged by 
the appellant. For that purpose it is necessary to consider the inam papers which 
form the main and basic documentary evidence of the appellant. Inam Registers 
have always been treated as evidence of the utmost importance. The first document 
to be considered is of the year 1859-60 which is a copy of the inam statement made 
by N. Bychayya, the ancestor of the present appellants. Column 1 of this document 
ponte the names of the inamdars and the enjoyers to be “N. Buchayya the present 

ent is towards the Kalyanotsavam” of the deity. Columns 4 and 5 give the 
resi ence and name of the original inamdars. In Column 5 are given the parti- 
culars of the family of the then enjoyers and the entry is for the deity’s Kalyanotsavam. 
In Column 6 is given the name of the grantor who gave the land to the grantee and 
“with the income therefrom he has been performing Sri Swami .Varu’s 
Kalyanotsavam from that time”. Columns 7-9 give the extent of the land! In 
Celumn 11 particulars relating to the present enjoyment are to be given and 
the entry was Sri Swami Varu’s Kalyanotsavam. In Column 12 it was shown that 
dhe grant was revenue-free and the land was under the cultivation of Buchayy 


/ 
iY] LAKSHMINARASIMHACHARI V. AGASTHESWARASWAMIVARY (Kapur, 7.). 63 


thé income of which was Rs. 11 per annum. The entries show that the inam was 
granted as a specific endowment for the Kalyanotsavam of the deity and the amount 
was spent in the services of the deity. 


The next document to be considered is a copy of the inam fair register of May 
16, 1860. *The High Court finding that some of the entries in that document were 
not clear sent for the. original Register from the Collector’s Office and it was found that 
some of the entries were not in the original at all, In Column 8 the words ‘ driving 
the car’ were not to be found and the remarks in Column 12 to the effect that ‘the 
purpose Gallant the inam was granted is not stated ’ were not in the original regis- 
ter. In Column 2 of this document the general class to which the inam belonged 
is shown as religious endowment. Column 8 relates to the description of the inam 
and the entry is ‘For service in the pagoda.........The service is performed °. 
Columns 9-11 relate to tenure. Column 12 has already been discussed. In Column 
9 it is shown as free of tax. In Column 13 the name of the original grantee is shown 
to be the ancestor of the appellants. In Column 15 the entry is ‘In fasli 1223 
Viresalingam o-8-8—In fasli 1236 Nanduri Vissanna Buchayya for service during 
the festival of the pagoda o-8-0.’? In Column 21 the entry contains the following: 
‘to be confirmed and continued so long as the service is performed. In fasli 1216 the 
inamadar is entered as village servant but it is ascertained and is entered in fasli 
1256 (?) that service is performed from a long time in the pagoda’. In Column 22 
itis stated ‘ confirmed ° and below that is given the number of the title deed to be 
T. D. 243. From these documents and from the fact that neitner the sanad nor the 
inam title deed was produced and taking into consideration some admissions of the 
predecessors of the appellants where it was admitted that they were dharmakartas 
of the Kalyanotsavam and had been performing that service the High Court came to 
the conclusion that the inam lands in dispute were endowed for Kalyanotsavam and 
other purposes incidental thereto and constituted a specific trust and the appellants 
were trustees thereof. 

It was urged by counsel for the appellants that the words in the Inam Register 
that the grant was to continue as long as the service is performed were indicative 
of the fact that the grant was not to the deity but to them individually with the 
added obligation of spending from out of the income on the particular service to the 
deity. A combined reading of the two documents, i.¢,, statement ofthe ancestor of 
the appellants and the Inam Register shows that the grant was a specific endowment 
and that the lands, were endowed for the purpose of Kalyanotsavam and for other 
purposes incidental thereto and constituted a specific trust. The Courts below have 
found this to be the nature of the trust arid even if two inferences were possible from 
the reading of these two documents there is no reason why the view taken, by the 
Courts below should be interfered with particularly when there are admissions by 
the predecessors of the appellants which support the view of the Courts below. 
Besides those words do not necessarily mean that the grant was to the individual 
with the added obligation to spend on the performance of service. In the present 
case it is not stated inthe Inam Fair Register that the grant was to be confirmed in 
favour of Buchayya and continue so long as the service was performed. This kind 
of language used in Inam Registers has been discussed in some decided cases in the 
Madras High Court, e.g., Hindu Religious Endowments, Madras v. Thadikonda Koteswara 


Rao1, where this distinction was prominently brought out between the words “to be . 


confirmed so long as the service is performed ” and to be confirmed to the party so 
dong as he continues the performance of the services”. The latter was held to be 
a personal grant and the former was not so held. We are therefore of the opinion 
that the finding of the High Court that the grant was a specific endowment for 
Kalyanotsavam ot the deity and therefore a specific trust and not a grant to the 
appellant with the added obligation of spending on the service must be accepted 
‘to be correct. e 


1. (1937) 2 M.L.J. 413 : A.LR. 1937 Mad. 852. 
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* The next question for.decision is asto what portion of the income of the i inam 
lands i is to. be expended on the service to the deity. ‘The Courts below are not in. 
accord on this point. The trial Court held that Rs. 200 out of the income should be 
adequate for the purpose and the High Court: applied Gy-pres doctrine and. 
held the whole income to be for the deity even though it'exceeded the expenditure 
for the particular service, One of the facts wnich:emerges from tae Inam Register- 
is that when the grant was made the specific charitable payments exhausted the- 
income of the property and it is a fair inference’ to draw therefrom that the intention. 
was to devote the whole income to charity and any, subsequent’increase in the value- 
of the property accrues-to the charity; Hindu Religious ‘Endowments, Madras v.<Uhadikonda’ 
Koteswararao1, Tudor on Charities, 5 Ed., p.' t04 ; Laws of England, Vol. 4 (para.) 
624, p. 303: The High Court was therefore justified in holding that the whole- 
of the income was to go to deity, thus varying the'judgment of the trial Court that 
only a portion of it was to'be so employed. ‘The High Court applied Cy-pres. 
doctrine relying on: N.Sankaranarayana Pillayan: and others v.- Board of 
Commissioners for H. R. E., Madras*. It was there held that where the grant is 
to the deity and the income is earmarked for -the services for which’ the specific 
endowment is created, if there is a surplus which cannot be spent on these services, 
it would be a case for the application of the’Cy-pres_ doctrine. ' Taking into con-- 
sideration ‘that originally the inam income was only Rs, 11 the whole of which was 
to be and was expended on the service of the deity, i.e., Kalyanotsavam and considering: 
the nature ofthe grant-the High Court has Tightly applied Cy-pres doctrine. =, 


". We are therefore of the å opinion that the Judgment of the High Court was right 
and we dismiss this appeal with costs. ` 


Boe i ae ` Appeal dismissed, 
SUPREME COURT OF INDIA. j 
(Civil Appellate Jurisdiction.) 
Pees. K. Das, A. K. SARKAR, anD‘ M. HAmayatruunay, JJ. 
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Sri Subramaniaswami Devastana Tiruchendur and others .. Respondents. 
Hindu Law—Inhiritance—Lamacy—If should be congenital to disentitle an heir to succeed. 


Under the Hindu Law, lunacy was not required to be congenital to disentitle a person to succeed’ 
to his father (who died on 10th December, 1927 in the present case). It may be noted that when 
the Legislature passed the Hindu Inheritance (Removal of Disabilities) Act (XII of 1928) making- 
the change to madness from birth as a ground of exclusion, the law was not made aiii thus 
recognising the correctness of the judicial exposition of the original texts: |; 


Appeal from the Judgment and’ Decree, dated the goth January, 1947, of the- 
Madras High Court in A.S. No. 392'of. 1943, arising out of the Judgment and Decree- 
dated'the goth March, 1943, of the Sub-Judge, ‘Tuticorin in O.S. No. 34 of 1939. 

S. V. Venugopalachariar and’ M.S. K. Aiyangars Advocates, for Appellant No 2. 

A. V. Viswanatha, Sastrl, Senior Advocate, (R. Ganapathy Iyer; Advocate and G. 
Gopalakrishnan, Advocate of M/s..Gagrat &'Co., with him) for Respondent’ No. 1. 


The: Judgment of the Court was delivered by 


Hidayatullah, 7—This appeal has been filed’on leave granted’ by the High Court 
of Madras against its ‘judgment and decree, dated January. 20,. 1947, by which the: 
decree of the Subordinate Judge, Tuticorin, dated March 30; 1943;.was substantially 
modified. 


Before the. application for leave to appeal to the Judicial Committee could be- 
filed,the first defendant (Ramasami Pillai) died, and the application for leave was 
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filed’by his widow, R. Muthammal, who was the fourth defendant in the suit. 
R. Muthammal also died soon afterwards, and her place was taken by Parameswari 
Thayammal (her daughter born of Ramasami Pillai), who was the fifth defendant 
in this case. Along with these three defendants, the other members of Ramasami 
Pillai’s family were also joined as defendants. The suit was filed by Sri 
Subramaniagwami Devasthanam, Tiruchendur (hereinafter called for brevity, the 
Devasthanam,) and the Devasthanam isthe only contesting respondent in this Court. 


One Poosa Pichai Pillai had five sons and three daughters, of whom Meenakshi- 
sundaram Pillai died on May 21, 191g. Before his death, Meenakshisundaram 
Pillai execut#d a registered will on May 20, 1919, and a registered codicil on May 21, 
1919. By these documents, he left his entire property to his only son, M. Picha Pillai, 
with the condition that should he die without issue, the property was to go to the 
Devas thanam. 


M. Picha Pillai died a bachelor on December 10, 1927. Three claimants 
claimed the property after his death. The first naturally was the Devasthanam 
claiming under the gift over to it. The other two were the heirs of M. Picha Pillai, 
who asserted that the gift over was void, and Meenakshisundaram’s wife’s brother 
and sister, Arunachala Irungol Pillai and N.S. Muthammal (third defendant), res- 
pectively, who claimed under an alleged will of M. Picha Pillai. The heirs of M. 
Picha Pillai were defendants 7, 8, 10, 13 and 14, the father of defendant 9, and the 
first*defendant. These claimants denied the claim of the Devasthanam and con- 
tended that the will and the codicil above-mentioned gave an absolute estate to 
M. Picha Pillai, and that the gift-over to the Devasthanam was, therefore, void. 

° The Devasthanam filed O.S. No. 57 of 1932 for declaration and possession of the 
properties covered by the will, together with other reliefs. During the pendency of 
the suit, the heirs of M. Picha Pillai and the present defendants 15 and 16 (two of the 
three sons of Arunachala Irungol Pillai) assigned their interest in favour of the Devas- 
thanam, The result of the suit, therefore, was that a decree in favour of the Devas- 
thanam was passed in regard to the interest of the assignors, but it was dismissed as 
regards the interest of N.S. Muthammal (third defendant) and Pothiadia Irungok 
Pillai (second defendant) who had not entered into the compromise. It may be 
mentioned here that by Exhibit D-22, a registered agreement, dated May 20, 1928, the 
heirs had already agreed to give to Arunachala Irungol Pillai and N. S. Muthammai 
one-eighth share each respectively in the properties of M. Picha Pillai. Thus, by 
this compromise the Devasthanam received 5/6th share of the properties of M. Picha 
Pillai, the remaining 1/6th, going to Pothiadia Irungol Pillai (1/24th) and N. S. 
Muthammal (1/8th). The Devasthanam filed an appeal in the High Court against. 
the dismissal of the suit in respect of this 1/6th share and failed. An appegl was 
then taken to the Judicial Committee, which also failed. The judgment of the 
Privy Council is reported in Sri Subramaniaswami Temple v. Ramaswamia Pillai*. 


Without waiting, however, for the result of the appeal in so far as the 1/6th 
share was concerned, the Devasthanam filed the present suit joining the two sets of 
claimants for declaration, ejectment and possession by partition of the properties to 
which it claimed title and for mense profits. The properties were shown in various 
schedules annexed to the plaint ; but itis unnecessary to refer to those schedules 
except where the needs of the judgment so require. One of the contentions raised by 
the plaintiff-Devasthanam in this suit was that the first defendant, Ramaswami 
Pillai, was not entitled to a share in the properties as an heir of M. Picha Pillai, 
being a lunatic when succession to these properties opened. On behalf of the first 
defendant, Ramasami Pillai, who contested the suit through his wife and guardian, 
R. Muthammal, it was contended that he was not a lunatic (buddhi swadeenam 
illadavar) but only a person of weak intellect (buddhi deechanya matra) and thus, he 
was not excluded from inheritance. This point was the main argument in this 
appeal, because the two Courts below reached opposite conclusions. According 
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to thg Subordinate Judge of Tuticorin, Ramasami Pillai’s plea was correct and 
proved. The High Court, on the other hand, held that the mental defèct in 
Ramaswami Pillai amounted to lunacy, and that it disentitled him to a share, 


Connected with this above matter is the second contention raised by Ramasami 
Pillai that he was entitled to a 1/9 share by virtue of an alleged agreement stated on 
affidavit in Exhibit D-7 by Doraiappa Pillai on April 1, 1931. We shall give the 
‘details of this contention hereafter. The third contention raised in this appeal and 
also before the High Court was that the properties described in plaint schedule 4-A 
were the subject-matter of a decree, dated September 19, 1927, in favour of M. Picha 
Pillai in O.S. No. 35 of 1924 filed by him against his cousins. Accordiffg to Rama- 
sami Pillai (first defendant) the decree was not executed for a period of 12 years 
and the claim thereto was, therefore, barred under section 48 of the Code of Civil 
Procedure, and thus the Devasthanam was not entitled in this suit to claim posses- 
sion of those properties. 


We shall begin with the question whether Ramasami Pillai was excluded from 
inheritance by reason of his mental condition on December 10, 1927. The argument 
of the appellant is two-fold. The first is on the fact whether Ramasami Pillai was a 
lunatic within the Hindu law texts. The second is a question of law whether this 
lunacy was not required to be proved to have been congenital to disentitle Rama- 
sami Pillai to succeed to his father. We shall deal with these two questions separately, 


In view of the fact that the two Courts below had reached opposite conclusions 
on the fact of lunacy, we have looked into the evidence in the case, and have heard 
arguments for the appellant. We are satisfied that the opinion of the High Court is 
correct in all the circumstances of this case. The argument on behalf of the appel-* 
lant was that in judging this issue we should see the evidence regarding the mental 
condition of Ramasami Pillai antecedent and subsequent to December 10, 1927, and 
the conduct of his father, relatives and the other claimants of the property. It was 
contended that Ramasami Pillai was attending school, though nothing was shown to us 
from which we could infer that he had profited by the attempts to educate him. The 
appellant, however, set great store by two documents, Exhibits D-1 and D-2, executed 
by his father, Perumal Pillai, in January and April, 1924. By the first, Prumal Pillai 
released his claim to certain properties in favour of his four sons, mentioning therein 
Ramasami Pillai without adverting to the fact that he was a lunatic and without men- 
tioning a guardian. By the second, which was a will, Perumal Pillai gave equal shares 
in his properties to his sons including Ramasami Pillai, and once again without a 
mention of his mental condition. It was contended that Perumal Pillai was a Sub- 
Registrar who would know the importance of such a fact and also the law that a 
lunatic was not entitled to succeed, The fact that the father in these two documents 
mad@no mention of the mental condition of his son does not bear upon the present 
case for two reasons. The first is that the case of Ramasami Pillai in this suit was that 
he was quite sane till 1924 and that his mental condition deteriorated only after that 
year. The second is that the omission by the father to mention this fact might be 
groundéd on love and affection in which the claim-of a mentally defective child might 
not have been viewed by him in the same manner as the law does. 


It was next contended that the other heirs recognised the poy of Ramasami 
Pillai in April, 1928 and agreed to give him a 1/gth share, as has been already 
stated above. That, too, would not prove that Ramasami Pillai was entitled, in 
law, to a share. The compromise (which is also contested) might have been 
out of motives of charity but might not have been due to the fact that Ramasami 
Pillai’s right to a share was legally entertainable. 


The evidence, however, of Ramasami Pillai’s mental incapacity is really volu- 
minous. Between June, 1924 and till his death, numerous suits were filed by different 
members of the family, including his wife, his cousins, uncle and aunt, in which 
Ramasami Pillai was always shown as a lunatic requiring the appointment of a next 
friend or a guardian, ad litem. In one case only where Ramasami Pillai was the 
gins defendant, an appearance was entered on his behalf by a vakil, who contend- 
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ed that Ramasami Pillai was sane and ought to be represented in person. The Court 
on that occasion, appointed the Head Clerk of the Court as his guardian, and asked 
him to report about the condition of Ramasami Pillai, Ramasami Pillai was also 
asked to appear in Court in person, so that the Court might form its own opinion by 
questioning him. The Head Clerk visited Ramasami Pillai and submitted his 
report, Exhibit P-8, in which he described his observations. It appears that Rama- 
sami Pillai did not even give his name when questioned, and appeared to be moody 
and silent. The relatives felt that he was hungry and fed-him ; but even after this, 
Ramasami Pillai did not give any answers to the questions put to him in the presence 
of his wife and others. The Head Clerk, therefore, reported that the appearance of 
Ramasami Pillai as a gloomy and sickly person with a vacant look and that his inabi- 
lity to answer even simple question about his name, clearly showed that he was 
insane. This report was presented to the Court in the presence of the vakil, who 
had filed the vakalatnama, and on September 20, 1924, an order (O.S. No. 35 of 
1924) was recorded by the Subordinate Judge (Exhibit P-9). It was mentioned 
therein that the report was not objected to by the vakil for Ramasami Pillai, and that 
Ramasami Pillai was treated as a lunatic. Ramasami Pillai himself did not appear. 


It was contended that this enquiry as well as the fact that in numerous litigations 
Ramasami Pillai had a guardian or next friend to look after his interests did not prove 
that he was insane within the meaning of the Hindu law texts ; it only proved that 
he was a person incapable of looking after his interests and for the purposes of the 
conduct of the suits a guardian or next friend, as the case might be, was necessary. 
In our opinion, the long and continued course of conduct on the part of the various 
relatives clearly shows that Ramasami Pillai was, in fact, a lunatic, and the report of 
the Head Clerk given in a case long before the present one was ever contemplated, 
shows only too clearly that he was, for all intents and purposes, not only a person who 
was slightly mentally deranged but one who was regarded and found to be a lunatic. 
There being this evidence, the distinction now sought to be made and which appealed 
to the Subordinate Judge of Tuticorin, is not borne out by the evidence in the case. 
Such a long and continuous course of conduct clearly proves the contention that 
Ramasami Pillai, was, in fact, mad. Further, in Exhibit D-22, dated May 20, 1928, 
Ramasami Pillai was not considered as a claimant, and his claims could not have been 
overlooked by all his relatives simply because they were to get an additional 1/7and 
share each in the property by reason of his exclusion. Some one of hisrelatives would 
have felt the need for asserting the claim on his behalf, if he himself did not do so. 
In view of the fact that the preponderance of probabilities is in favour of the decision 
of the High Court, we do not think that the appellant has succeeded in establishing 
the distinction, which was made in the case, between a lunatic and a person of weak 
intellect on the evidence, such as it is. 


w 

This brings us to the next contention which is oneof law. It may be pointed out 
here that before the Subordinate Judge, Ramasami Pillai did not raise the conten- 
tion that as a matter of law insanity must be congenital before a person would be 
excluded from inheritance. Learned counsel for the appellant explained that it was 
futile to raise this contention in view of the decision of the Madras High Court 
in Muthusami v. Meenammal!, in which it was ruled that insanity need not be 
congenital to create the disability, and that insanity at the time succession opened 
was enough. ‘The point, however, appears to have been raised in the High Court, 
but it was decided against Ramasami Pillai. The soundness of this view i$ question- - 
ed in this appeal. 7 


The argument shortly is this : The text of Manu (ix, 201) mentions many causes 
of exclusion from inheritance, some of which like blindness, muteness, idiocy and 
lameness, it is settled, must be congenital to exclude a person from inheritance, 
It is argued that the collocation of the words in the text suggests that insanity like 

these other disabilities must also be congenital. No doubt, the word “‘ unmatha’? 


t 
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comes, between the words “ jatyandhabadhirau ” and “ jadamukascha ” but the ao 
have uniformly held that for madness, the test, that it Should be congenital, does D 
apply. The argument now raised has the support of the opinion expressed by Dr. 
Sarvadhikari in his Principles of Hindu Law of Inheritance (2nd Edn.), p. 846, 
where the author expounded the text according to rules of grammar, though he was 
doubtful if according to medical science, madness as opposed to idiocy is ever 
congenital. The translations of the same text by Setlur, Gharpure and Dr. Ghose do 
not admit this interpretation. In Muthusami v. Meenammal', it was pointed out also 
ok “ unmatha’’? was not qualified by the word “jati ”. Seshagiri Ayyar, J., observed 
that 

according to Mimamsa rules of interpretation, and adjective qualifying one clause should 
not by Pcie qualify a different clause” i 3 i . gs 
The counsel on that occasion agreed that this was the correct approach, but relied 
upon the opinion of Dr. Sarvadhikari which was not accepted. 


Learned counsel for the appellant also referred to the opinion of Colebrooke in his 
Digest, Vol. II, p. 432. Colebrooke’s translation is based upon the commentary of 
Jagannatha Tarkapanchanana, and it is Jagannatha who made no difference bet- 
ween the various disabilities, and opined that madness like blindness or muteness 
must be also congenital. No doubt, much weight must be attached to the opinion 
of Jagannatha who was “‘one of the much learned pandits that Bengal had ever 
produced”. But this translation of Colebrooke has not been universally accepted, 
and is not borne out by the original texts and commentaries on the Mitakshara. 
Dr. Ghose in his Hindu Law, VoL I, p. 224, has expressed his doubts. The texts of 
Narada XIII, 21, 22, Yajnavalkya aif 140-141 and others do not show that the 
defect of madness must also be congenital. In Saraswati Vilasa 148, the emphasis 
of congential disability is placed on blindness and deafness. Similarly, in Smriti 
Chandrika, Chap. V, 4, persons born blind and deaf are mentioned apart from 
madmen and idiots. "That idiots must be congenitally so, is ruled by the Courts. 


"The cases that have come before the Courts have all been uniform, except 
Murarji Gokuldas v. Paroatibai?, where the observation is obiter and Sanku v. Puttamma®, 
which was dissented from in later cases, On the other hand, Wooma Pershad Roy v. 
Grish Chunder Prochundo*, Deo Kishen v. Budh Prakash’, and other decisions have clearly 
held the contrary. In two cases before the Privy Council it was assumed that mad- 
ness need not be congenital. It may also be noted that when the Legislature passed 
the Hindu Inheritance (Removal of Disabilities) Act XII of 1928 making the change 
to madness from birth as a ground of exclusion, the law was not made retrospective. 
thus recognising the correctness of the judicial exposition of the original texts. In this. 
view of the matter, wedo not think that we should unsettle the Jaw on the 
subject; nor hasit been made to appear to us that any different view isopen. We 
accordingly do not accept the contention. 


The result is that Ramasami Pillai was not entitled to succeed to M. Picha 
Pillai. We now come to the next contention. It is that even if this be the position, 
Ramasami Pillai was entitled to 1/gth share on the basis of an alleged arrangement 
evidenced by Exhibit D-7, dated April 1, 1931. This document is an affidavit 
which was filed by Doriappa Pillai (Defendant 8) in asuit (O.S. No. 25 of 1930) filed 
by him for possession after partition of his 1/8th share on the basis of Exhibit D-22. 
_ In that quit, Ramasami Pillai was the second defendant. Exhibit P-5 is the 

written statement filed on his behalf in which he repudiated that he was excluded 
from inheritance by reason of hisinsanity. This suit was withdrawn on April 2, 
1931, with the leave of the Court, with liberty to bring a fresh suit (Exhibit D-6). 
In ng affidavit which was filed, it was stated as follows : 
Defendant 9, myself and almost all the Defendants a to give to Defendant x 
an sae share fae others and thus come to some amicable arrangert Geren 
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* 6. In. view of the ninth Defendant’s contentions in the suit and in view of the fact that I have not 
prayed in this suitfora declaration of my title to the properties as againsthim, Iam advised that I 
Tosd withdraw the present suit for partition with liberty to institute a fresh suit as I may be advised. 


7. It is therpfore just and necessary that I may be ermittgd to withdraw this suit with libe 
to bring a fresh suit properly framed. ybep ie a 
“The Subordinate Judge held o on this- and the EER E D W. 2 that this mui 
arrangement was duly proved, and. that Defendant. ro who. was present in Court 
-when the above statement was made, did not choose to deny,it., > 


The High Court rightly pointed out that the affidavit did not show the compro- 
mise as a completed fact, and also did not accept the word of D.W.2. The claimants, 
who are stated to have given.a share to Ramasami Pillai, have not been examined. 
The High Court also noticed that no application for transfer of the pattas was made. 
In view of these circumstances which are all correct, the. appellant cannot be said to 
have successfully established the family arrangement, ‘and, we do not, ‘consider’ it 
necesssary to examine the oral evidence in the case. 


This brings us to the last point that Ramasami Pillai was entitled toa ari in- the 
‘properties comprised i in Schedule- 4-A. - M; Picha Pillai had filed O.S. No. 35 of 
1924 against his cousins for possession of these properties.!'. The suit was decreed.on 
September 19, 1 927. ‘On October 30,'1927, P. Picha Pillai.\(Defendant 7) and Serin- 
‘dia Pillai sent a notice, Exhibit:P-3, informing-M.-Picha: Pillai that-he could take 
possession of the properties covered by the decree. -This notice was refused and 
retuned to the senders. - M. Picha-Pillai died soon afterwards -on December 10, 
1927. -It-is contended that-the’ properties: thus remained ‘in possession of the 
judgment-debtors, and'-the decree ‘not: having ‘been ‘executed; the present suit 

* filed on October 18, 1939,: is barred'in so-far as those Pop are eee and 
the Devasthanam cannot get possession of them. - 


‘Both the Courts below have concurred in holding that M. Picha Pillai must have 
Bot possession otherwise than by exédution of the decree, because even D.W. 2.not 
very friendly to the ‘Devasthanam admitted that M.Picha Pillai was at the time of his 
death in possession of all the suit properties. The two Courts below also adverted 
to the fact that ‘for the years, -Faslis 1338 and’ 1339 the roth’ defendant’ paid the 
taxes, arid this would not happen if the heirs of M. Picha Pillai Were not in enjoyment. 
The fact that the patta stood in the names of the original judgment-debtors would’ not 
indicate anything, because mutations sométimes Jag behind change of possession: 
In view of the fact that the two Courts below have agreed’ on ‘the TE and’ there 
is eyidence to support it, we see no reason to interfere: a 


. The question of mesne profits was riot pressed, and no ther point avian’ been 
argued, -we hold that the appeal has no merits. . It wal aocor OE be eee 
with costs. et 

I Se Appeal dismissed 
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The State of Assam uh ate ae ge eee gy yt se gi . Respondent 
Criminal Procedure Code (V of 1898), section 479-4 (1). and (5)—Soope and POEN, Of section. 
The combined effect of sub-sections (1) and (5) of section 479-A of the Code of Criminal Pro- 

cedure is to require the Court intending to make a complaint, to record a finding that in its ‘opinion 

a person appearing as a witness has intentionally given false evidence and that for the eradication of 

the evils of perjury and in the interest of justice, it is expedient that such witness should be prosepu- 


ted for the offence and to give the witness proposed to be proceeded against, an opportunity of 
being heard as to whether a complaint should be made or not. 
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The finding required by section 479-A (1) is only of a prima facie nature ; it cannot be a fihding 
which would have any force at the trial upon the complaint made pursuant to that finding, The 
notion of avoiding prejudice at the trial upon the complaint would not justify a clear breach of the 


terms of the section requiring a prima facis finding. 
appa by Special Leave from the Judgment and Order, dated the 19th March, 
1959, of the Assam High Court in Criminal Misc. Case No. 2 of 1958, 


H. J. Umrigar and D. N. Mukherjee, Advocates, for Appellant. 
Naunit Lal, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Sarkar, 7.—The appellant is a medical doctor and at the materig] time, he 
was the Civil Surgeon of Dibrugarh. He was a witness in a criminal case being 
G. P. Case No. 654 of 1954 in which three persons were charged inter alia under sec- 
tion 376 of the Indian Penal Code with the offence of rape. The case was tried 
with the aid of a jury and resulted in a verdict of acquittal in respect of that charge. 
There was an appeal to the High Court of Assam against the acquittal which was 
allowed and two of the accused persons were convicted. 

The offence was said to have been committed on a minor girl named Roheswari 
Chetia sometime in the afternoon of March 19, 1954. The same day at 6 p.m. she 
was examined by Dr. Dhanbir Pait, the doctor in charge of Moran Dispensary, 
near which the offence was alleged to have been committed. It appears that the 
police produced her for another medical examination at the District town of 
Dibrugarh the next day and she was then examined by Dr. Mahibulla who was an 
assistant to the appellant, the Civil Surgeon. Thereafter, the police on March 21, 
1954, produced the girl before the appellant for a further medical examination and 
she was examined by him on that date. With the reasons for these repeated medical 
examinations we are not concerned in this case. 

Doctor Pait was called as prosecution witness at the hearing of the case while 
the appellant and Dr. Mahibulla were called by the accused as defence witnesses. 
Dr: Pait in his evidence was clear that the girl had been raped. He said that he 
found two circular teeth marks on her cheeks and a reddish circular mark on her 
left breast. He also said that he found the hymen ruptured and gave other details 
in support of his opinion that the girl had been ravished. In his opinion, the hymen 
appeared to have been ruptured the same day that he examined the girl. Dr Mahi- 
bulla’s evidence was that the hymen was ruptured but the rupture had taken place 
nine or ten days before the incident and was nota recent one, The appellant in 
his evidence stated that the marks on the cheeks of the girl appeared to be insect- 
bite and that the hymen was not ruptured. He found no ba ae of rape on her 

on. There was thus direct contradiction between the evidence of the doctor 
called by the prosecution and the doctors called by the defence, on the question 
of the rupture of the hymen. 

As we have earlier stated, the High Court allowed the appeal against acquittal 
in the view that the commission of the offence of rape had been established by the 
evidence of the doctor called by the prosecution and other evidence led by it. It is. 
not necessary to refer for the purposes of this appeal to the other evidence produced. 
The appeal to the High Court was heard by Sarjoo Prosad, C.J., and Deka, J. After 
allowing the appeal and convicting the two accused, these learned Judges on the 
same day, passed an order in the terms set out below, directing the issue of a notice 
to the appellant. 

“grst July, 1958. Issue notice on Dr. B.K. Pal ee (D.W. 2), Retired Civil Surgeon, 
Dibrugarh, to show cause why he should not be prosecuted under section 193, Indian Penal Code 
for giving false evidence in connection with G.P. Case No. 654 of 1954 (Lakhimpur Case No. 72 0 
1955)— The State v. Mahendra Nath Barua and others.” - 

The notice was, thereafter, duly issued and served on the appellant. Purusant tœ 
the notice the appellant showed cause, but this time the matter was heard by Deka 
ayt Mehrotra, JJ. These learned Judges came to the conclusion that it was a fit case 
in which a complaint should be made against the appellant for an offence punishable 
under section 193 of the Indian Penal Code and directed the Registrar of the High 
a court to lodge the complaint in the Court of the Deputy Commissioner, Lakhimpur. 


J 
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It is against this order directing the making of the complaint, that the present appeal 
was fed. 


Sections 476 to 479-A of the Code of Criminal Procedure deal with complaints t° 
be made for the offence of giving false evidence as defined by section 193 of the India? 
Penal Code and for other offences mentioned therein. Section 479-A was introduced 
into the Code of Criminal Procedure by the Code of Criminal Procedure (Amend- 
ment) Act, 1955. Sub-section (6) of this section is in these terms : 

“ Section 479-A (6)—No proceedings shall be taken under sections 476 to 479 inclusive for the 
prosecution of a person for giving or fabricating false evidence, if in respect of such a person proceed- 
ings may be taken under this section.” 

Now, the present case was one in which the proceedings were directed to be 
taken for giving false evidence and the learned Advocates, appearing for the parties 
to this appeal, agreed that sub-section (6) of section 479-A makes sections 476 to 479 
inapplicable to it. In that view of the matter, we think it unnecessary to consider 
these sections. 


Section 479-A (1) so far as it is material to the present case, is in these terms: 

“When any. . . . . . Criminal Court is of opinion that any person appearing before it 
as a witness has intentionally given false evidence in any stage of the judicial proceedings. . . . . > 
and that, for the eradication of the evils of perjury. . . . . . and in the interests of justice, 
it is expedient that such witness should be prosecuted for the offence which appears to have been 
committed by him, the Court shall, at the time of the delivery of the judgment or final order disposing 
of such proceeding, record a finding to that effect stating its reason therefor and may, if it so thinks 
fit, ater giving the witness an opportunity of being heard, make a complaint thereof.” 
Sub-section (5) of this section runs as follows : 


“ In any case, where an appeal has been preferred from any decision of a Civil, Revenue or 


, Criminal Court but n 


o complaint has been made under sub-section (1), the power conferred on such. 
Civil, Revenue or Criminal inal Court under the said sub-section may be exercised by the Appellate 
Court ; and where the Appellate Court makes such complaint, the provisions of sub-section (1) shalt 
apply accordingly, but no such order shall be made, without giving the person affected thereby am 
opportunity of being heard.” 

The appellant’s contention is that the terms of this section were not complied. 
with. We think that this contention is justified. The present case is governed by 
sub-section (5) of section 479-A for here the complaint was not made by the trial 
Court but by the Appellate Court. Therefore the terms of both sub-sections (1) and 
(5) have to be complied with. The combined effect of these sub-sections is to require 
the Court intending to make a complaint, to record a finding that in its opinion a persof:. 
appearing as a witness has intentionally given false evidence and that for the eradica- 
tion of the evils of perjury and in the interests of justice, it is expedient that such wit- 
ness should be prosecuted for the offence and to give the witness proposed to be pro- 
ceeded against, an opportunity of being heard as to whether a complaint should be 
made or not. š 

It seems to us that none of these conditions of the section was observed by the 
High Court when it directed the complaint to be made. First, there was no finding 
recorded by it that the appellant had intentionally given any false evidence or that 
it was expedient to proceed against him for the eradication of the evils of perjury and 
in the interests of justice. The order which directed the notice to issue—and that 
seems to be the only order in connection with the matter—does not record any 
such finding. Nor do we find in the judgment in the main appeal heard by the 
High Court in the case in which the appellant gave evidence, any such finding. 

Secondly it does not seem to us that the High Court gave the appellant a pro~ 
per hearing to which he was clearly entitled under the terms of sub-section (5) of 
section 479-A. Deka, J., in the judgment that he delivered directing the complaint * 
to be made, contented himself by saying that the procedure laid down by section. 
479-A of the Criminal Procedure Code had been substantially followed except 
that in order to avoid prejudice to the appellant at the trial to follow the complaint, 
the reasons forsupposing the witness to have perjured had not been elaborately or 
specifically dealt with. It does not seem to us that this is a satisfactory way “pf 
dealing with the question raised. 
` What Mehrotra, J., said, however, is, in our view, clearly erroneous. It ap 
to have been contended by the learned Advocate for the appellant in the High Court , 
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that because, the High Court had preferred to accept the testimony. of the other 
‘doctors, it could not necessarily be said that the evidence of the appellant wa? false 
-or that he intentionally gave false evidence and it wasopen to the Court on hearing 
‘the appellant’to come to a different conclusion on these matters. Meee Je 
-dealing with these contentions: said 

“That these are matters which may be taken into consideration by the Court trying the case but, 
~cannot be considered by this Court at this stage. Any observation by this Court on merits is likely 
sto prejudice the trial of the case.” É 
-He observed that section 479-A was inserted with the object of avoiding further in- 
quiry which inquiry was required by section 476. There are two further observations 
made by this learned Judge which are of girat iaa f in .the present appeal 
and we set them out below: i 

a The witness is in effect challenging the correctness of the findings of the Bench hearing an 
„appeal that he intentionally made a false evidence. Itis not open to this Bench to upset this finding”. 

“ To my mind it is not open to the other Bench to record a finding different from the Bench 
fhearing the appeal on the question of the witness intentionally giving a false evidence.” 

It is obvious from these observations of Mehrotra, J., that he considered him- 
‘self bound by the findings of the Bench hearing the appeal that the appellant had 
intentionally given false evidence. We have-earlier, stated that the Bench hearing 
the appeal expressed no such finding. However that may be, it seems clear to us 
that the statute by: providing in sub-section -(5) of section 479-A, which is the provi- 
sion governing this case, that no order directing a complaint shall be lodged without 
‘giving the person affected thereby an opportunity of being heard, intended that after 
giving that hearing it would be open to the Court to decide not to make a complaint. 
Otherwise there would be no sense in directing that a hearing should be given. Now 
the Court may, after giving that hearing, decide not, to make a complaint either ° 
for the reason that the Court was satisfied that.no false evidence was`given by the 
witness concerned or that such evidénce was not intentionally false, or lastly, that 
‘it was not expedient in the interests of justice or.to eradicate the evils of perjury, to 
-make the complaint. By stating that it was not open to him “to upset ” the finding 
of the Bench hearing the appeal that false evidence had been intentionally given, 
Mehrotra, J., really did not give any hearing to the appellant as the sub-section re- 
‘quired him to do. He thonght that the course adopted by hiñ would be in the best 
interests of the appellant as it-would prevent his ‘case from being prejudiced at the 
trial upon the complaint. We consider that the ground of prejudice is more fancied’ 
‘than real. The finding required to be made by section 479-A (1) is only of a’ prima facie 
nature ; it cannot be a finding which would have any forcé at the trial upon the 
complaint made pursuant to that finding. ” Further, this notion of avoiding prejudice 
would not justify a clear breach of the terms of- the section. 

he order of the High Court cannot be supported even if it is assumed that 
Deka, J., took a correct view of the matter, for, the other learned Judge clearly took 
a wrong view and it cannot be’said what the decision would have been if he had: 
approached the matter from the correct, point of- view. We are therefore satisfied 
-that the order appealed against had been’ made'in breach of the express’ provisions 
of sub-sections (1) and (ayo of section A7g-A, and -cannot be allowed to stand. - 

It was suggested by the learned Adyocate for'the respondent, the State of Assam, 
that we might go into the evidence and make a complaint. ourselves, We do not 
-consider it fit to take this course even if it be open to us, as to which we say’ nothing, 
for we find it impossible to do so yathour going into ‘the'entire -case and all. the 
evidence led, and these are not before'us. ‘ 


` It was then said that wé should remand ‘the case back to the High Gourt for 
„giving proper; hearing to thé appellant, but we do not think that we should make 
that order either. All that has happened is that the High Court-has made the order 
in breach of the séction and what we are called upon to do’ is to set aside that order. 
What further action can be taken in accordance with law i is for the High Court to | 
-decide. 
The result, therefore, is that this order of the High Court is set aside’ and the 
appeal i is consequently: allowed. : 
Pi oa —— - - Appeal allowed, 


- 
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“yo td ae» SUPREME, COURT OF'ENDIA. oona ooa 
Post tees 4 (Civil Appellate Jurisdiction). ` ek ae a 
Present :—N. H. Bracwat, B. P. Smua AND J. L. Kapur, Ji 
The Commissioner of Income-tax, Hyderabad te Appellant* 
De ' vy ‘i $ . i E t + 
Vazir Sultan and Sons © e - > : L Boag. ee 


Income-tax Act (XI o 1922) Resi ‘of compensation’ for loss of agency ees or 
revenus receiptg-Test—Liability to tax. , 

The High Court of Hyderabad on a reference under section 66 of the poora Act (XI of 1 1922) 
answered the question of law‘ ‘whether the receipt of Rs. 2,19,343' (O:S.) (by-way_.of compensation for 
the loss oftagency. business by restricting. it: to eee State) by the respondent assessee company 
is liable to-be ' taxed under the Act,’ in favour of oe assessee. The Revenuë appealed therefrom to 
the Supreme Court. i 


+ eS 


Held (by Majority, Kapur, F f ih ae definition of income in aie Shaw Wallace Case 
(1932) L.R. 59 I.A. 206 : ARRS nee ij as periodical return coming or ed to come 
with some sort of regularity from’ definite CCA (excluding one in- the! nature of windfall) was 
not approved in Kamakshya ‘Narain’s tase, Y L.R: 70 -LA. 180: (1949) 2 M. L. J. +410, and 


in Raghuvamshi Mils? Case, (1959) S. QR, ie 4s) D $,.C.J.-660 : (1953):1 M.L.‘J. 11g, it was held 
that the definition has to be with reference to the particular facts of that case. That definition 

may have to be revised. But in the present case the head of income under which the respondent 
was assessed is ‘ business ’ and therefore Whether, thei income is of a iin or’ one nature 
do&,not enter into the picture. À 


The question for consideration is whether aerea of. ‘agency in question for. the cancellation 
of which the payment was received by the assessee was a capital asset of his business, constituted its 
profit-making appartus and was in the nature of its fixed capital or was a trading asset or a circulating 
capital or stock-in-trade of his business. If the- ‘fornier, the payment received would undoubtedly be a 
capital receipt; if, however, the same was entered into by the assessee in the ordinary course of business 
and for the purpose of vest a on that business'‘it would fall into the latter category and the com- 

pensation or payment received for its cancellation would constitute a trading or a revenue ae and, 
not a capital receipt. 


Whether there was an enforceable agreement as between the assessee and his iiaa supporting 
a legal claim for compensation or damages is not decisive. One has really got to look to the nature 
of the receipt in'the'hands of the assessee irrespective of such a consideration. 


_ itis also immaterial whether the asset (agency) was of an enduring character or termainable at will, 


In the instant case, the agreements of agency, in fact, formed:the fixed capital assets-of the (res- : 
pondent) assessee’s’ business, worked and ‘exploited by it: by entering into contracts for the sale of’ 
“Charminar ’ cigarettes to the various customers and dealers in the respective territories. The agree- 
ments did not constitute the business of the assessee but was the means by which the assessee entered 
into ‘the business transactions by way of distribution of the cigarettes ; they really formed the profit- 
making Apparatus “of the said: business of distribution. Hence any payment received as compensation 
for oes or cancelling them would only'be a capital receipt and not a revenue receipt z 


| It would'not make an ' difference’ for this.purpose if either one or both of the agreements were 
EAE or cancelled. The position would be the same in any event. 


Per Kapur, J.: <The agency in question was one terminable at will and any compensation for it 
would prima facie be a revenue receipt. i i 


Compensation for the loss of an agency would be for ‘the loss of a capital asset if the termination 
of an agency was a damage “to the recipients’ business structure, such ‘as to destroy or materially 
cripple the whole structure involving serious dislocation of the conimercial Organisation ; “butif it was 
merely compensation for the loss of trading profit G e. ch in oy of commaissions that would have been 
earned if the agency continued: that it is revenue. : 


In the instant case, thé agreement of agency eee was fermiinable at t will the amount tof 
profits made by the assessee working the agency contract in Hyderabad State was much more than, 
Sie aaúni he received for.the termination of, their agency outside that State, showing, that the termi- 
nation did not affect the trading activities. Therefore the termination of the contract viewed. against 
the background of the assessees’ business organisation and profit-making structure the ' compensation 
paid appears tp. be no more than compensation. for. the loss of future profits and commission ; the 
compensation therefore was in the nature of surtogation ‘and i in ‘this view it is'a revenue receipt ‘and 
a rapia and the appeal is to be allowed. 


Appeal from the Judgment’ and Order, dated the 2gth November 19845" of 
-the Hyderabad Teel Court in Reference No. 234/5 of 1953-54- 






‘Matas utu: ja 


* ' Civil Appeal No. 340 of 1957: : n E A Nao aui eee March, tozo. de 
S—r10 
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K. N. Rajagopala Sastri, R..H. Dhébar:and D. Gupta, Advocates, for the Appellant. 


A, V. Viswanatha Sasiri, Senior Advocate (P. Rama Reddy and R. Mahalinga Iyer 
Advocates, with him) for Respondents. , non de veers 
The Court delivered “the following Judgments. . ute eet oe 
Bhagwati, J. (for Majority) —This appéal with a certificate from the Fligh Court” 
of Judicature at Hyderabad raises the question whether the sum of Rs. 2,19,343, 
` received by the assessee in the year of account relevant for the assessment’ year ~ 
1951-52 was a revenue receipt or- a capital receipt. .  ; 


The facts leading up to this appeal may be shortly stated ° ` -. 


. ‘The assessee is a registered firm consisting of five brothers and, the wife, of a 
deceased brother having equal shares in the profit and loss of the partnership: . The 
firm was appointed the sole selling agents and sole distributors for the Hyderabad. ` 
State for the cigarettes manufactured by Vazir Sultan Tobacco Co., Ltd., ‘under the 
terms of at resolution of the Board of Directors, dated January, 6, 1931. 

` “Mr. Baker reported that gn arrangement had been come to for the:time being whereby the 
firm of Vazir Sultan & Sons, were given the distributorship of, ‘‘ Charminar °, Cigarettes within the. 
H. E. H. the Nizam’s Dominions and that they were allowed a disconunt of 2 per cent. on the gross 
selling price.” © mae pr Us 

No written agreement.was entered into between the Company and the assessee 
in respect of the above-mentioned arrangement nor was there any correspondente’ 
exchanged between them in this.behalf. In 1939.another arrangement was arrived 
at between the assessee and the-Company whereby the assessee was given a discount 
of 2 per cent. not only on the goods soldin'the Hyderabad State buton all the goods 
sold in the Hyderabad State and outside Hyderabad State. It does not appear 
that the Board of Directors passed’any resolution in support of this new arrang- 
ement nor was any agreement drawn up between the parties incorporating the said. 
new arrangement. 8 


< On June 16, 1950, the Board of Directors passed the . following resolutior 
reverting to the old arrangement embodied in the resolution, dated January 6, 1931 : 


- ' ©The Chairman, having referred to resolution’ No. 24 passed at the board’ meeting held on 6th Jan- 

uary, 1931 and having reported that Vazir Sultan & Sons had agreed to revert to the arrangement 

outlined in that resolution with effect from 1st Juné, 1950, it was on the proposition of Mr. S. N. 

Bilgrami,:seconded by Mr. N, B. Chenoy resolved that payment of the sum of O.S. Rs. 2,26,263 be 

made to Vazir Sultan & Sons by way of compensation, Vazir Sultan & Sons, to pay D. B. Akki & Co., 

out of that amount the sum of O.S. Rs. 6,920 also by way of compensation. _Mr. Mohd. Sultan & Mr. 

Hameed Sultan stated that, as partners in the firm of Vazir Sultan & Sons, they did not take part” 
in this resolution, although they had accepted on behalf of Vazir Sultan & Sons, the.terms thereof,” 

as i ve orien 
z.s r The sum of Rs. 2,19,343 was accordingly received by the assessee in the year 
of account 1359-F. ' are eG y orei 


`- The Income-tax Officer included this'sum'in the assessee’s total income and. 
taxed it as a revenue receipt. On appeal the Appellate Assistant Commissioner 
held that the sum of Rs. 2,19,343’ was not a revenue receipt but’ a capital receipt 
being compensation for the loss of the agency and as such not liable to tax. The’ 
Income-tax: Officer (G Ward), Hyderabad, thereupon preferred an appeal to` the, 
_ Income-tax Appellate Tribunal, Bombay, which held that the said sum received 
by. the assessee, was a revenue receipt and liable.to tax. The, assessee then applied 
to the Appellate Tribunal for a reference to the High Court under:section 66 (1) 
of the Income-tax Act and the Tribunal accordingly referred the following question 

of law to the High Goprt:— . 7 g, o be hn gt Baie 
_« Whether the sum of O,S. Rs. 2,19,349% received by the assessee Firm from Vazir Sultan Tobacco 
Co., Ltd., is a revenue receipt or a capital receipt ?” , oe : : j ANAT v 
Joe The High Court answered the.,question; in fayour,of the assessçe stating the 
question in a different form, Bizec. ao ooo.. tet g L TLT odpe 
S «Whether the sunt Of O.S. RS. 119543 FECEIVEA by the assewee firir fom Vazir Sultan Tobacco 

© Co, Itd diś liable & be taxed under the Tadian Income-tax Act PAAGI tee aed Pecar oe 


t 


ee ae 


i 
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" The appellant thereafter applied to the High Court for a certificate of fitness 
which was granted by the High Court on February 21, 1955, and hence this appeal. 
- The question that falls to be determined is whether the sum which was in 
express terms of the resolution mentioned by way of “ compensation ” for the loss 
of the agency was a revenue receipt (trading receipt or an income receipt) as 
contended ‘by the Revenue or a capital receipt as contended by the assessee. 


It was urged on behalf of the appellant that the sole selling agency which was 
granted by the Company to the assessee in the year 1931 was merely expanded as 
regards territory in 1939 and what was done in 1951 was to revert to the old arrange- 
ment, andgthe structure or the profit-making apparatus of the assessee’s business was 
not affected thereby. The expansion as well as the restriction of the assessee’s 
territory were in the ordinary course of the assessee’s business and were mere ac- 
cidents of the business which the assessee ‘carried on and the sum of Rs. 2,19,343 
received by the assessee as and by way of compensation for the restriction of the 
territory was a trading or an income receipt and was therefore liable to tax. 

It was, on the other hand, contended on behalf of the assessee that it did not 
carry on business of acquiring and working agencies, that the agency acquired in 
1931 was a capital asset of the assessee’s business of distributing Charminar 
cigarettes in the Hyderabad State, that the expansion of territory outside the 
Hyderabad State in 1939 was an accretion to the capital asset already acquired by 
the assessee, that the resolution of 1950 was in substance a termination or cancellation 
oftthe agency qua territory outside the Hyderabad State and resulted in the sterili- 
sation of the capital asset qua that territory, that the sum of Rs. 2,19,343 received 
by the assessee in the year of account was by way of compensation for the termina- 
ñon or cancellation of the agency outside Hyderabad State and being therefore 
compensation for the sterilisation pro tanto ofa capital asset of the assessee’s business 
was a capital receipt and was therefore not liable to tax. 


The question whether a particular receipt is a revenue receipt or a capital re- 
ceipt or a particular expenditure is a capital expenditure or a revenue expenditure 
is beset with considerable difficulty and one finds the Revenue and the assessee ranged 
on different sides taking up alternative contentions as it suits their purposes. As was 
observed by Lord Macmillan in Van Den Berghs, Ltd. v, Clark? :— 


“ The reported cases fall into two categories, those in which the subject is found claiming that*’an 
item of receipt ought not to be included in computing his profits and those in which the subject is 
found claining that an item of disbursement ought to be included among the admissible deductions in 
computing his profits. In the former case the Crown is found maintaining that the item is an item of 
income ; in the latter, that it 18a capital item. Consequently the argumentative position alternates 
according as it is an item of receipt or an item of disbursement that is in question, and the taxpayer 
and the Crown are found alternately arguing for the restriction or the expansion of the conception 
of income ”. 3 


The question has, therefore, to be dealt with irrespective of the one stand or the 


other which is taken by the Revenue or the assessee and the Court has got to deter- 
mine what is the true character of the receipt or the expenditure. : 


In the case of the Commissioner of Income-tax and Excess Profits Tax, Madras v. 
The South Indid Pictures Lid., Karaikudi*, this Court endorsed the following statement 
of Lord Macmillan in Ven Den Berghs, Lid. v. Clark? : 


“ That though in general the distinction between an income and a capital receipt was well recog- 

nized and easily applied, cases did arise where the item lay on the border-line and the problem had 

to be solved on the particular facts of each case. No infallible criterion or test can be or has been 

laid down and the decided cases are only helpful in that they indicate the kind of consideration which 
may relevantly be borne in mind in approaching the problem. The character of the payment received 

may vary according to the circumstances. Thus the amount received as consideration for the sale 

of a plot of land may ordinarily be a capital receipt but if the business of the recipient is to buy and 

sell fands, it may well be his income.’ 


While considering the case-law it is necessary to bear in mind that the Indian 
Income-tax Act is not in pari materia with the British Income-tax statutes, it is lesg 
t > > 7 ‘i à mem Ht, 

1. (1935) 19 T.C. 390, 429. : 1956 S.C.R. 223, 228. ‘a 
2. ee 2 M.L.J. 21 :-(1956) S.C-J. 479 : a 
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elaborate in many ways, subject to fewer refinements and in arrangement and 
language it differs greatly from the provisions with which the Courts in England have 
had to deal. Little help can therefore be gained by attempting to construe the 
Indian Income-tax Act in the light of decisions bearing upon the meaning: of the 
Income-tax legislation in England. But on analogous provisions, fundamental con- 
cepts and general principles unaffected by the specialities of the English Tacome-tax 
statutes, English authorities may be useful guides. (Vide the observations of the 
Privy Council in the Commissioner of Income-tax v. Shaw Wallace & Co.1, Gopal Saran 
Narain Singh v. Commissioner of Income-tax*, Commissioner of Income-tax, Bombay Presidency 
and Aden v. Chunnilal B. Mehta’, and Raja Bahadur Kamakshya Narain Singh g Ramgarh 
v. C. I. T., Bihar and Orissa‘. 


Before embarking upon a discussion of the principles emerging from the various 
decisions bearing upon this question, it is necessary to advert to an argument which 
was addressed to us by the learned counsel for the appellant in connection with the 
Privy Council decision in the Commtsstoner of Income-tax v. Shaw Wallace & Co.1. 
‘That case was relied upon by the Appellate Assistant Commissioner and the High 
Court as determinative of the question in favour of the assessee and it was strenuously 
urged before us on behalf of the Revenue that the authority of that decision was 
considerably shaken not only be the later Privy Council decision in Raja Bahadur 
Kamakshya Narain Singh v. G. I. T.,.Bihar and Orissa*, but also by a decision of this 
Court in Raghuvansi Mills, Lid. v. Commissioner of Income-tax, Bombay City. 


It may be remembered that the term “‘ income ” was understood by their Lord- 
ships of the Privy Council in Shaw Wallace’s case’, to connote a periodical monetary 
return coming in with some sort of regularity or expected regularity from definite 
sources. The source may not necessarily be one which is expected to be continu- 
ously productive, but it must be one whose object is the production of a definite 
return excluding anything in the nature of a mere windfall. Income was thus likened 
pictorially to the fruit of a tree or the crop of a field (Jbid., page. 212). This concept 
of “income” was adopted and in substance repeated by the Privy Council in Gopal 
Saran Narain Singh’s case?, at page 213, though Lord Russell of Killowen pronouncing 
the opinion of the Privy Council pithily remarked that anything which can properly 
be described. as income is taxable under the Act unless propery exempted. The case 
of Raja Bahadur Kamakshya Narain Singh*, struck a discordant note and Lord Wright 
delivering the opinion of the Board observed at page 192 that it was not in the their 
Lordships’ opinion correct to regard as an essential element in any of these or like 
definitions a reference to the analogy of fruit or increase or sowing or reaping or 
periodical harvests and that such picturesque similes cannot be used to limit the 
true character of income in general. Lord Wright further observed at page 194 :— 


“ Its applicability may in particular cases differ because the circumstances, though similar in 
some respects, may be different in others. Thus the profit realised on a sale of shares may be capital 
if the seller is an ordinary investor changing his securities, but in some instances, at any rate, it may 
be income if the seller of the shares is an investment or an insurance company. Income is not neces- 
sarily the recurrent return from a definite source, though it is generally of that character. Income, 
again, may consist of a series of separate receipts, as it generally does in the case of professional earnings. 
The multiplicity of forms which “ income ” may assume is beyond enumeration. Generally, however, 
the mere fact that the income flows from some capital assets, of which the simplest illustration is the 
purchase of an annuity for a lump sum, does not prevent it from being income, though in some analo- 
gous cascs the true view may be that the payments, though spread. over a period, are not income, but 
instalments ‘payable at specified future dates of a purchase price.” (Vide Secretary of State for India v. 
Scobls®. : : 

e 
This Court in Raghuvans! Mulls case®, also observed that the definition of income 
in Shaw Wallace's caset, as a periodical monetary return coming in with some sort 
of regularity or expected regularity from definite sources must be read with reference 
to the particular facts of that case. 





f. (1932) 63 M:L.J. 124 : L.R. 59 L.A. 206, 4 (1943) 2 M.L.J. 410: L.R. 70 I.A. 180 

212 (P.C.). H - 188 (P.G.). MA : 
2. (7985) 6g M.L.J. 190: L.R. 62 I.A..207, 5. (1953) 1 M.L.J. 119: (1952) S.G.J. 

B14 (P.C.). 660 : 1953 S.C.R. 177. 

+ 3, (1938) Re 65 I.A. 3323, 349 fp.c,). 6. LR: (1903) A.C. 299. 
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It was therefore urged on behalf of the Revenue that periodicity or rgowrring 
ndture of the receipt was not a necessary ingredient of “income” nor the 
existence of a material external source ae of producing a recurrent return 
necessary before a receipt could be treated as income chargeable to tax. 


We age not unmindful of this criticism of the definition of “ income ” adopted. 
by the Privy Council in Shaw Wallace & Co’s case1, and the concept of income may 
have to be thus revised. But even granting the proposition that is contended for 
by the Revenue the result is no different in the present case because the head of 
income under which the assessee before us has been assessed to Income-tax is 
““businesy’ a definite source from which the incomein question sought to be assessed 
is alleged to have been derived and whether it is of a recurring or non-recurring 
nature therefore does not enter into the picture. The exemption from liability 
in regard to that income is claimed by the assessce, not on the ground of the 
applicability of section 4 (3) (vii) of the Income-tax Act but on the ground that it 
is not a revenue receipt but a capital receipt, being compensation paid by the Gom- 
pany to the assessee for the termination or cancellation of the agency qua territory 
outside Hyderabad State, a capital asset of the assessee’s business. 


What then are the considerations which have to be borne in mind in 
determining these vexed questions? The distinction between a capital expenditure 
and a revenue expenditure came up for consideration before this Court in Assam- 
Bengal Cement Co. Ltd. v. The Commissioner of Income-tax, West Bengal*, and this Court 
laid down certain criteria for the determination as to whether a particular expenditure 
incurred by the assessee was a capital expenditure or a revenue expenditure. 
-We need. not therefore discuss that problem any further. 


As to whether a particular receipt in the hands of an assessee is a capital receipt 
or a revenue receipt, we had occasion to consider the same in the Commissioner of 
Inocome-tax and Excess Profits Tax, Madras v. The South India Pictures, Ltd., Karaikudt*. 
The assessee there carried on the business of distribution of films. In some 
instances the assesee used to produce or purchase films and then distribute the 
same for exhibition in different cinema halls and in other cases used to advance 
monies to producers of films produced with the help of monies so advanced. In the 
course of such business it advanced monies to the Jupiter Pictures for the production 
of these films and acquired the rights of distribution of the three films under three 
agreements in writing, dated September 1941, July, 1942 and May, 1943. In the 
accounting year ending March 31, 1946, and in the previous years the assessee had 
exploited its rights of distribution of the three pictures. On October 31, 1945, the 
assessee and the Jupiter Pictures entered into an agreement cancelling the three 
agreements relating to the distribution rights in respect of the three films and in 
consideration of such cancellation the assessee was paid) Rs. 26,000 in all by the Jupiter 
Pictures as compensation . It was held by the Majority of this Court that the sum 
received by the assessee was a revenue receipt (and not a capital receipt) assessable 
under the Indian Income-tax Act inasmuch as :— 


(1) the sum paid to the assessee was not truly compensation for not carrying 
on its business but was a sum paid in the ordinary course of business to adjust the 
relation between the assessee and the producers of the films. 


(2) the agreements which were cancelled were by no means agreements on 
which the whole trade of the assessee had for all practical purposes beef built and - 
the payment ‘received by the assessee was not for the loss of such a fundamental 
ässet as was the ship managership of the assessee in Barr Crombie © Co., Ltd. Vv. 
Commissioners of Inland Revenue*, and 


(3) one could not say that the cancelled agreements constituted the frame- 
work or whole structure of the assessee’s profit-making apparatus in the same sense 


1. (1932) 65 MLL.J. 124: L.R. 59 I.A. 206, 3. (1956) 2 M.LJ. (S.C.) 21 : 1956 GJ. 
21a way. 479 : 1956 SCLR. 223, 228 (S.C.). 


2. (1955) 1 M.L.J. 118: (1955) S.G.J. 205: 4. (1945) 26 Tax Gas. 406. 
(1955) 1 S.C.R. 972, : f : 
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as the agreement between the two margarine dealers in Van Den Berghs, Lid. v. Clark} 
was. 


The criteria laid down by the majority judgment for determining whether the 
particular payment received by the assessee was income or was to be regarded 
as a capital receipt were: e 


(i) whether the agreements in question were entered into by the assessee 
in the course of carrying on its business of distribution of films, and 


(ii) whether the termination of the agreements in question could be said 
to have been brought about in the ordinary course of business ; t 


so that money received by the assessee as a result of or in connection with such 
termination of agreements could be regarded as having been received in the 
ordinary course of its business and therefore a trading receipt. 


A similar question arose in Commissioner of Income-tax, Nagpur v. Rai Bahadur 
Jairam Valji?, where this Court followed the same line of reasoning. The question 
there related to a sum of Rs. 2,50,000 received by the assessee as damages or com- 
pensation for the premature termination of a contract, dated May 9, 1940. The 
High Court on a reference under section 66 (1) of the Income-tax Act had held that 
the sum was a capital receipt in the hands of the assessee, and as such not liable to 
be taxed. It was contended on behalf of the Revenue that the contract, dated May 
9, 1940, was one entered into by the assessee in the ordinary course of his business, 
that the sum of Rs. 2,50,000 was paid admittedly as solatium for the cancellation 
of that contract, and that it was therefore a revenue receipt. The assessee on the 
other hand contended that the contract, dated May 9, 1940, was for a period of 25 
years of which more than 23 years had still to run at the time of the settlement, 
and it was therefore capital in character. Moreover, the true character of the agree- 
ment was that it brought into existence an arrangement which would enable him 
to carry on a business and was not itself any business and any payment made for 
the termination of such an agreement was a capital receipt. 


This Court on the facts and circumstances of the case came to the conclusion 
that the contract in question was entered into by the assessee in the ordinary course 
of business and was one entered into in the carrying on of that business. The arrange- 
ment ultimately entered into between the parties in regard to the payment of the 
said sum of Rs. 2,50,000 was accordingly treated as an adjustment made in thé 
ordinary course of business and the receipt was therefore held to be an amount paid 
as solatium for the cancellation of a contract entered into by a person in the ordinary 
course of business. 


In fhe course of the discussion reference was made to agency agreements and 
this Court observed :— 

“Tn an agency contract, the actual business consists in the dealings between the principal and 
his customers, and the work of the agent is only to bring about that business. In other words, what 
he does is not the business itself but something which is intimately and directly linked up with it. 
It is therefore possible to view the agency as the apparatus which leads to business rather than as the 
business itself on the analogy of the agrecmenis in Van Den Berghs, Lid. v. Clark!. Considered in this 
light, the agency right can be held to be of the nature of a capital asset invested in business. But this 
cannot be said of a contract entered into in the ordinary course of business. Such a contract is part 
of the business itself, not anything outside it as is the agency, and any receipt on account of such a 

_ contract can pnly be a trading receipt.” 

This Court further emphasised the distinction between an agency agreement 
and a contract made in the usual course of business and pointed out that the agree- 
ment could in any event be regarded as a capital asset of the agent which would be 
saleable. Such a concept would certainly be out of place with reference to a con- 
tract entered into in the course of business and any payment made for the non- 
performance or cancellation of such a contract could only be damages or compen- 
station and could not, in Jaw or fact, be regarded as an assignment of the rights 
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under the contract. Once it was found thatthe contract was entered into in the 
ortlinary course of business, any compensation received for its termination wduld be a 
revenue receipt, irrespective of whether its performance was to consist of a single 
act or a series of acts spread over a period. 


Whilg thus indicating that an agency could be treated as a capital asset of the 
business this Court guarded itself against its being understood as deciding that the 
compensation paid for cancellation of an agency contract must always and as a 
matter of law be held to be a capital receipt and it made the following pertinent 


observations :— 


“ Sucbfa conclusion will be directly opposed to the decision in Kelsall’s case}, and the Commissionsr 
Tiamo tas and Excess Profit Tax, Madras v. The South India Pictures, Ltd., Karatkudi?. The fact is 
that an agency contract which has the character of a capital asset in the hands of one person may 
-assume the character of a trading receipt in the hands of another, as for example, when the agent is 
found to make a trade of acquiring agencies and dealing with them. The principle was thus stated 
by Romer, L.J., in Golden Horse Shoe (New) Lid. v. Thurgood? : 


. ‘ The determining factor must be the nature of the trade in which the asset is employed. The 
Jand upon which a manufacturer carries on his business is part of his fixed capital. The land with 
which a dealer in real estate carries on his business is part of his circulating capital. The machinery 
with which a manufacturer makes the articles that he sells is part of his fixed capital. The machinery 
that a dealer in machinery buys and sells is part of his circulating capital, as is the coal that a coal 
merchant buys and sells in the course of his trade. So, too, is the coal that a manufacturer of gas 
buys and from which he extracts his gas.’ Therefore, when a question arises whether a payment of 
compensation for termination of an agency is a capital or a revenue receipt, it would have to be consi- 
dered whether the agency was in the nature of capital asset in the hands of the assessee, or whether it 
was Only part of his stock-in-trade. Thusin Barr Crombie & Sons, Lid. v. Commissioners of Inland Revenus*, 
the agency was found to be practically the sole business of the assessee, and the receipt of compensation 
æn account of it was accordingly held to be a capital receipt, while in Kelsalls’ case? the agency which 
was terminated was one of several agencies held by the assessee and the compensation amount 
received therefor was held to be a revenue receipt, and that was also the case in the Commissioner of 
Incoms-tax and Excess Profits Tax, Madras v. The South India Pictures, Ltd., Karaikudi.*” 


We may in this context also note the further observations made by this Court :— 


_ “But apart from these and similar instances, it might, in general, be stated that payments hade in 
settlement of rights under a trading contract are trading receipts and are assessable to revenue. But 
where a perosn who is carrying on business is prevented from doing so by an external authority in 
the exercise of a paramount power and is awarded com: tion therefor, whether that receipt is a 
capital receipt or a revenue receipt will depend upon whether it is compensation for injury inflicted 
on a capital asset or on a stock-in-trade. The decision in the Glenboig Union Fireclay Co., Ltd. v. The 
Commissioners of Inland Revenus, applies to this category of cases. There, the assessee was carrying on 
business in the manufacture of fire-clay goods and had, for the performance of that business, acquired a 
fire-clay field on lease. The Caledonian Railway which passed over the field prohibited the assessee 
from excavating the field within a certain distance of the rails, and paid com tion therefor in 
accordance with the provisions of a statute. It was held by the House of Lords that this was a capital 
receipt and was not taxable on the ground that the compensation was really the price paid “ for 
sterilising the asset from which otherwise profit might have been obtained.” That is to say, the fire- 
clay field was a capital asset which was to be utilised for the carrying on ofthe busines of maritacturing 
fire-clay goods and when the assessee was prohibited from exploiting the field, it was an injury inflict 

on his capital asset. Where, however, the compensation is referable to injury inflicted on the stock-in- 
pade it would be a revenue receipt. (Vide the Commissioner of Revenue v. Newcastle 

reweries, Ltd. 


It is no doubt true that this Court was not concerned with any agency agree- 
ment in the last mentioned case and the observations made by this Court there were 
by way of obiter dicta. The obiter dicta of this Gourt, however, are entitled to con- 
siderable weight and we on our part fully endorse the same. The earlier case of 
Commissioner of Income-tax and Excess Profits Tax, Madras v. The South India Pictures, - 
Lid. Karatkudt® was indeed a case where the assessee had entered into agency agree- 
inent for the exploitation of the three films in question, but in that case tht 
conclusion was reached that entering into such agency agreements for acquiring 
the films was a part of the assessee’s business and the agreements in question 
having been entered into by the assessee in the ordinary course of business the 
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cancellation of those agreements was also a part of the assessee’s business and 
was reforted to in order to adjust the relation between the assessee and the pro- 
ducer of those films. 


It would not be profitable to review the various English decisions bearing on 
this question as they have been exhaustively reviewed in the above decigjons of this 
Court. The position as it emerges on a consideration of these authorities may 
now be summarised. The first question to consider would be whether the agency 
agreement in question for cancellation of which the payment was received by the 
assessee was a capital asset of the assessee’s business, constituted its profit-making 
apparatus and was in the nature of its fixed capital or was a trading asset or circu- 
lating capital or stock-in-trade of his business. , If it was the former the payment 
received would be undoubtedly a capital receipt ; if, however, the same was entered 
into by the assessee in the ordinary course of business and for the purpose of carrying 
on that business, it would fall into the latter category and the compensation or pay- 
ment received for its cancellation would merely be an adjustment made in the 
ordinary course of business of the relation between the parties and would constitute 
a trading or a revenue receipt and not a capital receipt. 


We may perhaps appropriately refer at this stage to an aspect of this question 
which was canvassed before us with some force and it was that there was no enforce- 
able agreement as between the assessee and the Company which could be made 
the subject-matter of a legal claim for damages or compensation at his instance in 
the event of its termination or cancellation by the Company. The agency agree- 
ment was terminable at the will of the Company and if the Gompany chose to do so 
the assessee had no remedy at law in regard to the same. It is, however, to be 
remembered that in all these cases one has really got to look to the nature of the 
receipt in the hands of the assessee irrespective of any consideration as to what was 
actuating the mind of the other party. As Rowlatt, J., observed in the case of 
Chibbeit v, Joseph Robinson & Sons) :— ; 


“As Sir Richard Henn Collins said, you must not look at the point of view of the person who pays 
and see whether he is compellable to pay or not ; you have to look at the point of view of the person 
who receives, to see whether he receives it in respect of his services, if it is a question of an office and in 
respect of his trade, if it is a question of trade, and so on. You have to look at his point of view to see 
whether he receives it in respect of those considerations. This is perfectly true. But when you look 
at that question from what is described as the point of view of the recipient, that sends you back again, 
looRing, for that purpose, to the point of view of the payer ; not from the point of view of com bility 
or liability, but from the point of view of a person inquiring what is this payment for ; an you have 
to see whether the maker of the payment makes it for the services and the receiver receives 1t for the 
services ”. 

The learned Judge further observed at page 61 :— 

“ ‘But at any rate it does seem to me that copmpensation for loss of an employment which need 
not continue, but which was likely to contniue, is not an annual profit within thescope of the Income-tax 
atall.’ (See also W. A. Guf v. issioner of Income-tax, Bombay City* where the question whether the 
amount paid was compensation for which the employer was liable or was a payment made ex-gratia 
was considered immaterial for the purpose of the decision in that case).” 


It was also urged that the agency in question before us was not an enduring 
asset of the assessee’s business as in its very nature it was terminable at will, there 
being no agreement or arrangement for a fixed term between the assessee and the 
Company. On the analogy of the test laid down by this Court in Assam-Bengal 
Cement Co., Lid. v. The Commissioner of Income-tax, West Bengal®, while considering the 
distinction between a capital expenditure and a.revenue expenditure, it was argued 
that the agency agreement in question could not be a capital asset of the assessee’s 
business in so far as it was not of an enduring character and compensation paid for 
its termination could not therefore be a capital receipt in the hands of the assessee. 
Whatever be the position, however, in'the case of the acquisition of an asset by the 
assessee by making a disbursement for the purchase of the same, similar considera- 
tions would not necessarily operate when the amount is received by the assessee for 
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the termination or cancellation of an asset of his business. The character of sych a 
receipt would indeed have to be determined having regard to the fact whether the 
asset in question was a capital asset of the business or a trading asset thereof. For this 
purpose it will be immaterial whether that asset was of an enduring character or was 
one which was terminable at will. 


e 
We have therefore got to determine whether the agency in question before us 
was a capital asset of the assessee’s business. One of the relevant considerations 
in the matter of such determination has been whether the asset was in the nature 
of fixed capital or constituted the circulating capital or stock-in-trade of the assessee’s 
business. Tpis question was thus dealt with by Viscount Haldane in John Smith @ 
Sons v. Moore1:— 


“ But what was the nature of what the Appellant here had to deal with ? He had bought as part 
of the capital of the business his father’s contracts. These enabled him to purchase coal from the 
colliery owners at what we were told was a very advantagous price, about fourteen shillings per ton. 
He was able to buy at this price because the right to do so was part of the assets of the business. Was 
it circulating capital P My Lords, it is not necessary to draw an exact line of demarcation between 
fixed and circulating capital. Since Adam Smith drew the distinction in the Second Book of his 
“ Wealth of Nations ’, which appears in the chapter on the Division of Stock, a distinction which has 
since become classical, economists have never been able to define much more precisely what the line 
of demarcation is. Adam Smith described fixed capital as what the owner turns to profit by keeping 
it in his own possession, circulatnig capital as what he makes profit of by parting with it and letting 
it change masters. The latter capital circulates in this sense. My Lords, in the case before us the 
Appellant, of course, made profit with circulatin, capital, by buying coal under the contracts he had 
acquired from his father’s estate at the stipulated price of fourteen shillings and reselling it for more, 
but he was able to do this simply because he had acquired, among other assets of his business, including 
the goodwill, the contractsin question. It was not by selling these contracts, oflimited duration thoug! 

7 they were, it was, not by parting with them to other masters, but by, retaining them, that he was able 
to employ his circulating capital in buying under them. I am accordingly of opinion that though 
they may have been of short duration, they were none the less part of his fixed capital”. 


In the case before us the agency agreement in respect of territory outside the 
Hyderabad State was as much an asset of the assessee’s business as the agency agree- 
ment within the Hyderabad State and though expansion of the territory of the agency 
in 1939 and the restriction thereof in 1950 could very well be treated as grant of 
additional territory in 1939 and the withdrawl thereof in 1950, both these agency 
agreements constituted but one employment of the assessee as the sole selling agents 
ofthe Company. ‘There is nothing on the record to show that the acquisition of such, 
agencies constituted the assessee’s business or that these agency agreements were 
entered into by the assessee in the carrying on of any such business. The agency 
agreements in fact formed a capital asset of the assessee’s business worked or exploited 
by the assessee by entering into contracts for the sale of the “‘Charminar” cigarettes 
manufactured by the Company to the various customers and dealers in the respective 
territories. This asset really formed part of the fixed capital of the assassee’s 
business. It did not constitute the business of the assessee but was the means by 
which the assessee entered into the business transactions by way of distributing those 
cigarettes within the respective territories. It really formed the profit making 
apparatus of the assessee’s business of distribution of the cigarettes manufactured. 
by the Company. If it was thus neither circulating capital nor stock-in-trade 
of the business carried on by the assessee it could certainly not be anything but a 
capital asset of its business and any payment made by the Company as and by way 
of compensation for terminating or cancelling the same would only be a capital 
receipt in the hands of thé assessee. ; 


It would not make the slightest difference for this purpose whether either one 
or both of the agency agreements were terminated or cancelled by the Company. 
The position would be the same in either event. As was observed by Lord Wrenbury 
in the Glenboig Union Fire-Clay Co., Lid. v. The Commissioners of Inland Revenue*, at 
page 465:— | ; 


“ The matter may be regarded from another point of view ; the right to work the area in which 
the working was to be abandoned was part of the capital asset consisting of the right to work the whole 
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£ cmisecdı Had the. abandonment extended to the whole area all subssgueiit profit by working 
ai) of course have been impossible but it would be impossible to contend that the compensation 
would be other than capital. It was the price paid for sterilising the asset from which otherwise profit 
might have been obtained. What is trùe of the thola must be equally true of part: i 


If both the agency agreements, viz., one for the territory within the Hyderabad 
State and the other for the territory outside Hyderabad State had been terminated 
or cancelled on payment of compensation, the whole profit-making structure of the 
assessee’s business would have been destroyed. Even if one of these agency agree- 
ments was thus terminated, it would result in the destruction of the profit-making 
apparatus or sterilisation of the capital asset pro tanto and if in the former case the 
receipt:in the hands of the assessee would only be a capital receipt, dyually would 
it be a capital receipt if compensation was obtained by the assessee for the termination 
or cancellation of one of these “agency: agreements which formed a capital asset of 
the assessee’s business. ' 


__. The facts of the. present case are closély similar to those hid seine in the 
Commissioner of Income-tax v. Shaw Wallace & Cot. In that case also the assessees had 
for a number of years prior to 1928 acted as distributing agents in India of the Burma 
Oil’ Company and the Anglo-Persian Oil ‘Company, but had no formal agreement 
with either Company. In or about the year,1927 the two companies combined and 
decided to make other arrangements for the distribution of their products. The 
assessee’s agency of the Burma Company was accordingly terminated on December 
31, 1927, and that of the Anglo-Persian Company on June, 30, following. Sore 
time. in the early part of 1928 the Burma Company paid to the assessee a sum of 
Rs. 12,00,000 “as full compensation for cessation of the agency” and in August of 
eg same year the Anglo-Persian Company paid them-another sum: of Rs. 3:25,090. 
“ compensation for the loss of your office as agents to the company”. On 

facts and circumstances of the case the Privy Council came to the conclusion that 
the sums- could only be taxable if they were the produce, or the result of, carrying 
on, the agencies of the oil companies in the year in which they were received by 
the assessees. But when once it was admittéd that they were sums received, not for 
‘carrying on that business, but as some sort of solatiurh for its compulsory cessation, 
the answer seemed fairly plain. . Whatever:be the criticism in regard to the concept 
of income adopted in this case noted earlier in this judgment, the decision could 
just as well be supported on the grounds which we have hereinbefore discussed and 
was quite correct, the payments having been received by the assessees as and by 
way of compensation for the termination or cancellation of the agency agreements 
in question which were in fact the capital assets of the assessee’s business. 


The Appellate. ‘Assistant "Commissioner as well as the High Court were ‘thus 
justified in the conclusion to which. they came, viz., that the sum of Rs. 2, 19,343 
received by the assessee from the Company was a capital receipt. 

The result, therefore is that the appeal fails and will stand dismissed with costs 
throughout. 


Kapur, F.—I have had the advantage of perusing the ere prepared by 
my learned brother Bhagwati J: ‘but with great respect I am unable to agree and 
my reasons are these. 


. The sole question for determination i in this c case is as to whether a sum of Rs. 
2,26,26% received by the assessees from Vazir Sultan Tobacco Co., Ltd., as com- 
pensation for the termination of their agency for the distribution of“ Charminar ° 
cigarettes in' areas of India other than Hyderabad State is or is not taxable in the 
hånds of the assessees. The answer to this question depends on whether the amount 
has been received'by the assessees as a-capital ‘or a revenue. receipt:. In. 1931 the 
assessees were appointed distributing agents for Hyderabad State only and for the 
rest ofIndiain 1939, theagency commission in each case beinga discount of 2 per cent. 
ort the gross selling price,, The agency of 1939 was terminated by a resolution dated 
June 16, 1950, on payment of the. compensation amount already mentioned bit the, 
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assessees continued to be distributors for Hyderabad State. It must here be gnen- 
tioned that the agency in question was terminable at will, and that any com- 
pensation paid for it would prima facie be revenue. x 


During the accounting year the amount of income, profits and gains of the 
assessees from the cigarette distribution business and from another source, i.e., Acid 
Factory within the State of Hyderabad was Rs. 4,53,159. The order of the Income- 
tax Officer or the Appellate Tribunal does not show how much of this sum was 
attributable to the Cigarette distribution business and how much to the other source. 
There is no finding as to how and to what extent, if any, the business of the assessees 
was affecteYJby the cesser of distribution business outside that State. 


The question now arises: did the assesseesreceive the compensation in lieu of the 
commission they otherwise might or would have earned if the agreement had con- 
tinued or did they receive it as compensation for the destruction of a profit-making 
asset. The answer to this question would again be dependent upon whether the 
receipt in question is attributable to a fixed capital asset or to circulating capital. 
‘These two terms have been used in a number of cases but as applied. to agencies com- 
pensation will be a capital receipt if it is received as the value of the agency, i.e., it 
is a price of the business as if it is brought to sale. On the other hand it is revenue 
receipt if it is paid in lieu of profits or commission. In Van Den Berghs, Ltd. v. Clark}, 
Lord Macmillan described circulating capital as 

% capital which is turned over and in the process of being turned over yields profit or loss. Fixed 
capital is not involved directly in that process and remains unaffected by it ”. 
As, was said by Lord Macmillan in the same case, it is not possible to lay down 
*any single test as infallible or any single criterion as decisive in the determination 
of the question. Ultimately it must depend upon the facts of a particular case. 


- The assessees rested their case on the decision of the Privy Council in Gommis- 
sioner of Income-tax v. Shaw Wallace ® Co.,* on which the High Court has mainly 
relied. In that case the assessees carried on business in India as merchants and agefits 
for various companies. They were distributing agentsfor two oil companies. These 
two agencies were terminated and a sum of Rs. 12,00,000 was paid as compensation 
for the loss of these agency rights and the question was whether this was a capital 
payment. It was held to be a capital and not a revenue receipt because the sum 
received was not the result of carrying on the agencies of the oil companies, in other 
words, it could not be regarded as profits or gains from carrying on the business but 
was received in the nature of a solatium for cessation. The case was decided on 
the interpretation of the word business as defined in section 2 (4) of the Income-tax 
Act, under which it “includes any trade, commerce or manujacture, or any adventure 
or concern.in the nature of trade, commerce or manufacture.” These words, it wagheld 
were wide “but underlying each of them is the fundamental idea of the continuous 
exercise of an activity which was also the idea underlying the relevant words of 
section 10 (1) of the Act, “in respect of the profits or gains of any business carried on 
by him”, j.¢., it is to be the profit earned by a process of production. The test of ° 
income was its periodicity because it connotes a periodical monetary return. This 
test of periodicity was not accepted by the Privy Council itself in Raja Bahadur 
Kamakshya Narain Singh’s case?. “ord Wright there said “income is not necessarily 
the recurrent return from a definite source, though it is generally so”. The test of 
periodicity was rejected by this Court in Raghuvanshi Mills, Lid. v. Commissioner of 
Income-tax*, where Bose, J., said that the remarks of periodical monetary return must 
be confined to the facts of that case and it was held that money received from an e 
insurance company for insurance against losses wasincome representing loss of profits 

posed to loss of capital. In a later case The Commissioner of Income-tax v. 
South Tadia India Pictures, Ltd.5, itwas said thatif Shaw Wallace & Co. had other agencies 
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similar to those of the two oil companies it would be difficult to reconcile the 'de- 
cisio „that case with the later decisions in Kelsall Parsons & Co. v. Commissioners -of 
Inland Revenue}, and other cases (per Das, C.J.). ^ In view of the decision in the South 
India Pictures case? and the observations of Bose J. „in the case of Raghuoanshi, Mills, 
Eid. the authority of Shaw Wallace &-Co.’s cases ` must be taken to be considerably 
shaken: We have then to see how the question has to be determined. 5 


Various tests have been laid down i in decided cases. According to Lord Gin, 
L.C., an expenditure made not only once and for all but with a view to bringing 
into existence an asset or an advantage for the euduring benefit of a trade has been. 
treated as properly attributable to capital and not to revenue. (British Insulated 
Cables) *. 5. According to Lord Atkinson the word “asset”? need not be confined to 

“ something material” ‘and Romer, L.J., has added that the advantage paid for 
need not be “ofa positive’ character ° and may ‘consist in“ the'getting rid of an item 
of fixed capital that is of an onerous character. (Anglo Persian’ Oil Go. v. Dale*). If 
the receipt represents the aggregate of ‘profits which. an assessee would otherwise 
have received over a series of years the lump sum might be regarded as. of the same 
nature as the ingredients of which it was composed” but it is not necessarily in 
itself an item of income (per Lord Buckmaster in Glenboig Union Firetlay Co.°.) 


‘In Van'Den Berghs case? there were three agreements between a British and. 
a Dutch company operative till 1940 making it possible for them to carry-on their 
business in ‘friendly alliance’ and providing for the sharing of profits in certain pro- 
portions. The agreements were terminated in 1927 and the Dutch Company *paid 
the English Company a sum of £450,000 as compensation. The question was the 
character of the receipt—whether . capital or revenue. It was held by the House 
of Lords that it was the former because the agreements were not : 

“ ordinary commercial contracts in the course of carrying on'their trade ; they were not contracts. 
for the disposal of their employees or for the engagement of agents or other employees for the. conduct 
of their business nor were they merely agreements as to how their trading profits when earned should 
be distributed as between the contracting parties) On the contrary the agreements related to the 
whole structure of the recipient’s profits-making. apparatus. They regulated its activities, defined 
what it might or it might not do and affected the whole conduct of its: business ”. 
According to Lord Macmillan if the agreements formed the fixed frame work within 
which the circulating capital operated, then-they.are not incidental to the working of 
its. profit-making machine but were essential parts of the mechanism itself and there- 
fore they would,result in a capital receipt and not revenue receipt. . Thus the agree- 
menfs were designed to ensure that the business:was carried on to the best advantage 
but they did not themselves form part.of the business. They were not agreements 
which must be regarded as pertinent to- trading activities which yielded profits. As 
such the totality. of payments on account of those one were held to be a capital 
receipt., ' 


‘The various decided cases denne the areas on the two side of the line in 
which a receipt may lie and in every case it has to be determined: as to whether it 
falls‘on one side or the other. The simplest ‘case is of income from property or busi- 


‘ ness as distinct from something: received in. lieu of property or business itself. One 


illustration of this is insurance against fire? destruction or damage and insurance 
against loss of profit, the former would bring in compensation in the nature of a-capital. 
Another instance is where the whole business is bought over and the -receipt is 
the price of thé’ business itself as opposed to a lump sum- payment forthe loss of profit 
calculated on a proper basis. The test of income i.e, periodicity or recurrence at fixed. 
intervals:has-been doubted in this Court: . Raghuvanshi Mills case’. > ` 


Another testis afforded by cases'of tangible immoveable property.“ If-an owner 
of'sùch property is paid compensation for not-working a-part of his-property ¢.g.,-@ 
DEOR ee 
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part of the demised premises the compensation is not profit because it is payment for 
sterilfsing that part of the asset from which otherwise profit might have been obtain- 
ed. (Glenboig Union Fire Clay case1.) There is no difference in cases of this kind 
whether the abandonment extends to the whole area or is circumscribed toa 
part because in either case it is sterilising an asset from which otherwise profit 
might have Been obtained. 


“Tt makes no difference whether it may be regarded as a sale of the asset out and out or it be 
treated merely as a means of preventing the acquisition of profit that would otherwise be gained. 
In cither case the asset of the company to that extent has been sterilised or destroyed ”. 


Anothaf test is whether the agreement related to the whole structure of reipients 
profit-making apparatus and affected the whole conductof his business or was the 
loss of a part of the fixed framework of the business. If it is, it is capital (Van Den 
Bergh’s case*). But compensation for temporary and variable elements of the recipi- 
ent’s profit-making apparatus would be revenue (MacDonald’s case’). If the agree- 
ment affects the whole structure and character of the recipient’s business then it is 
capital but not if the structure of the business is so designed as to absorb the shocks as 
by the cancellation of one agency (Kelsall Parsons’ case). In Bush Beach and Gent, Lid. v. 
Road®, again the test of how the cancellation of the agreement affected the recipient’s 
business was applied. Barr Crombie’s case®, is a case of capital asset as there the 
recipient lost his entire business which resulted in reduction of staff, salaries and even 
in office accommodation. ‘The result was the cesser of its trading existence. The 
trarfsaction took the form of a transfer fora price from one party to another of some- 
thing that formed part of the enduring asset of one of them. Compensation for the 
logs of an agency would be for the loss of acapital asset if the termination of the agency 
was a damage to the recipient’s business structure such as to destroy or materially 
cripple the whole structure involving serious dislocation of the normal commercial 
organisation but if it was merely compensation for the loss of trading profit i.e., in 
respect of commissions or it took the place of commission that would have been earned 
if the engagement had continued then it is revenue. (Wiseburg v. Domville’). .So 
that the decision as to whether compensation was capital or tevenue would depend 
upon whether the cessation of the agency destroys or materially cripples the whole 
structure of the recipient’s profit-making apparatus or whether the loss is of the whole 
or part of the framework of business. 


If we apply these tests to the agreement which has been terminated in the present 
case, it does not fall in any of the class of cases of destruction of a capital asset. 


For the appellant reliance was placed on the observations of Venkatarama Aiyar, 
J. in Commissioner of Income-tax v. Rat Bahadur Jairam Valji® where it was pointed out 
that in an agency contract the actual buiness consists in the dealings between the 
principal and his customers and the work of the agent is only to bring about that busi- 
ness. In other words what the agent does is not business itself but something which 
is intimately and directly linked with it. But an examination of the context shows 
that that is not what these observations mean. ‘The point that was to be decided in 
that case was whether a payment of compensation for the cancellation of a trading 
contract was a capital or revenue receipt,and dealing with decisions relating to the 
cancellation of agency contracts which were quoted in support of the contention that 
they were capital, the learned Judges observed that considerations applicable to 
agency contracts were inapplicable to trading contracts, because the two “classes of 
contracts were essentially different, and these differences were there pointed out. The 
purpose of these observations was to show that receipts from trading contracts were” 
revenue and not that receipts from agency contracts are capital. That that is the 
true scope of these observations is clear from the following passage : 


_ 
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»” “In holding that compensation paid on the cancellation of a trading contract differs in character 
from &mpensation paid for cancellation of an agency contract, we should not be understood as deciding 
that the latter must always, and as a matter of law be held to be a capital receipt. Such a conclusion 
will be directly opposed to the decisions in Kelsall’s case} and Commissioner ‘of Income-tax v. South India 
Pictures, Ltd.3. e fact is that an agency contract which has the character of a capital asset in the 
hands of one person may assume the character of a trading receipt in the hands of another, as, for 
example, when the agent is found to make a trade of adquiring agencies and dealing with them.” 


The Court there observed that when the assessee holds a number of agencies, the 
compensation paid for cancellation of any of. them could’ be regarded as revenue 
receipt. ‘This is inconsistent with the conclusion that an agency contract must always 
be regarded as a capital asset. The learned Judges further observed thgt they were 
not elaborating this part as they were there concerned with a trading contract and 
therefore the statement as to when receipts from agency contracts could be regarded 
as revenue receipts cannot be read as. exhausting the circumstances under which 


they could be held to be revenue. 


Asa matter of fact there are three kinds of cases of agencies shown by the decided 
cases: (1) Kelsall Parsons case} where the recipient was carrying on several agen- 
cies and the test laid down was whether the business structure could absorb a shock of 
the termination of one. (2) The other is whether the compensation is for a temporary 
and variable element of assessee’s profit-making apparatus ; Mac Donald’s case®. 
The third class of cases is represented by Fleming & Co.’s-case* where the rights and 
advantages surrendered were such as to destroy or materially cripple the whole struc- 
ture of the profit-making apparatus. : 


The agencies themselves are of different kinds : (1) whether the agent himself 
carries on the business and sells the product of the principal and gets commission for 
it; (2) where theagent’s functionis confined to bringing the principal and the customer 
together and he gets agency commission for the performance of only that service ; (3) 
where the agent is a distributor and distributes the products of the principal through 
his tub-agents and.charges commission for the distribution work. Cases (1) and (3) 
would not strictly fall within the scope of the observations in Commissioner of Income-tax 
v. R. B. Jairam Valji’ and case (2) would fall within thesecond class of agreements 


mentioned in Van Den Bergh’s case®. 


* The agreement which is now before us and which was surrendered was termina- 
ble at will. ‘The amount of profit which the assessee made from working the agency 
contract in Hyderabad State alone was much more than the amount which the 
assessees received for the termination of the whole of their agency outside the State. 
Thus it is clear that the termination did not affect the trading activities of the asse 
and therefore the termination of the contract viewed against the background of the 
assessee’s business organisation and profit-making structure appears to be no more 


than compensation of the loss of future profit and commission. The true effect of ° 


the facts of this case appears to be this that in 1939 the assessee’s area of distribution 
was increased from the State of Hyderabad to the whole of India and in 1950 it was 
again reduced to the original area of 1931. The assessees never lost their agency. As 
a result of this contraction of area they at the most have lost some agency commission. 
The compensation therefore was in the nature of surrogatum and in this view of the 


mattér it is revenue and not capital. ; 
I would therefore allow this appeal with costs throughout. 
-  Orper.—In accordance with the majority judgment of the Court, the appeal 
is dismissed with costs throughout. : 
Appeal dismissed, 
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seit . Í (Civil Appellate" Jurisdi risdiction). sia 
l> PRESENT :—P. B. GajENDRAGADEAR, A. K. SARKAR ax K. Sussa Rao, JJ. 


Balakrishna Şavalram Pujari Waghmare and others- +  -1.- !Appellants*. 
-4 A Tae i $ Be OF TS We: SSF 2 a an t ‘4 
Shree Dnyaneshwar Maharaj -Sansthan ‘and others © + v.. - Respondents. 


- Limitation Act (IX of 1908), Article-124 and section 23—Applicability—Suit for possession of hereditary 
fee ah pocen bujari guravs—Defendants, trustees of, ths Sansthan in management—Continuing 
wrong, test of. : oer . 

In rg11 the trustees of the Anandi Sansthan resolved to dismiss eleven’ of the guravs from the 
temple service and served notices on them terminating their services and other notices were sent to 
the other guravs calling upon then to agree to serve the Sansthan on conditions specified in the notice. 
Two of the.guravs filed a suit O.S. No..485 of 1911 claiming a declaration about their rights of owner- 
ship'and-for consequential reliefs, which: was dismissed but the High Court remarked that the guravs 
had a hereditary right of worship in the shrine. and in.a suit under section g2, Civil Procedure Code, 
such rights could bę adjudiçated., The Judgment of High Court was in August, 1921. | 7 


Taking advantage of some suits by worshippers against the trustees the guravs took forcible pos- 
session of their offices in 1922 whereupon the trustees filed a suit under section 9 of the Specific Relief 
Act, obtained a decree on Noyember 4, 1922 and in execution got possession and evicted the guravs 
in November 16, 1922. | a Fo ay iar nC aes i 5 

__. Khe present suits giving rise to these, appeals were filed in 1933 and following years for declaration 
of their hereditary rights and an injunction restraining the trustees from interfering with those rights 
and also for accounts of the income received prior to suit and also future income upto decree. + ' 

. The trial Court decreed the suits overruling the contention that the suits‘were barred under Articlé 
*1a4 of the Limitation Act (IX of 1908) ahd holding that section 23 applied, and that on the merits 
the claims were-made out. The-High Court on appeal holding that’ the claims.to the. hereditary 
rights were established dismissed the suits as: barred under Article 120 ofthe Limitation Act. 

Hence the appeal’ by the plaintiff to the Privy Council which came before the Supreme Court 
for di ot S ' PAE : E PCA ; . ie 


aoa 


‘Held : Assuming the suits were in substance for possession ‘Of hereditary office for the ose 
of these appeals, the points for'decision are (i) whether Article 120 applied as held by the High Court 
or (ii) section 23 applied as contended for by the appellants. ; 


. Article 124 applies to guits for possession of hereditary offices, the period is 12 and it begins 
to run when the defendant takes possession of the office ‘ adversely’ to the plaintiff. In dealing with 
the said Article 124 the provision in column’g cannot be ignored. *For it to apply, (i) the claim must 
be one for the possession of a ‘hereditary office and (ii) the claim must ‘be made against a defendant 
who has taken possession of the office ‘ adversely ’ to the plaintiff. Unlike Article 142 where the plaintiff 
could be defeated by the plaintiff not having been in possession for 12 years period, under Article 124. 
he can be defeated only by the ‘ adverse” possession of the defendant for the prescribed period of 12 

, In the instant cases, the worshippers who were performing, the services in the place of plaintiffs 
are not parties ;, the trustees are the defendants and as they are not holding the offices themselves 
Article 124 could not therefore apply. > Sig ‘ ' 


5 we yo bot it è . send i 

If Article 124 does not apply the article applicable is the residuary Article 120 the period being 

6 . The High Court was right is holding that the cause of action for the suits arose when the 
suit under section, 9 of the Specific. Relief Act-was instituted on September 12, 1922, or at any rate 
when that suit was decreed on November 4, 1932, in execution of which the guravs were dispossessed. 

The suits filed long after the 6 years’ period are barred by time. a 7 ` 

\ . „Section 23 of the Limitation, Act cannot be availed of to save the suits from the bar of Article 120. 
Section 2g refers not to a continuing right but to a continuing wrong. It is the very essence of the conti- 
nuing wrong that itis an act which creatés a continuuitig source of injury rendering the doer responsible 
and liable for the continuance’ of ‘the injury., If a wrongful act causes an injury which is complete 

there is no continuing wrong even if the resulting damage may continue. There is a distinction'’between. 

the injury caused by the wrongful act and what may be described as the effect of the injury. , There can 

be no doubt that where the wrongful act complained of amounts to ouster, the resulting injury to the 

right is complete at the date of that ouster and there is: no ‘scope'for the“application of section 2g in 


such a case. ".') na’ i F : sh, 
U Itis difficult to hold’that the trustees’ act in denying the rights claimed by the plaintiff as 'here- 
ditary Woisbipperi and in claiming and ‘obtaining’ possession by their suit in-1922 was a continuing 
wrong. The decree obtained-in that suit had- completely and effectively injured the. appellaxtts” 
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tights though the damage caused continued su ent to the decree. There is no reason to differ 
from the opinion of the High Court that there would be no scope for the application of section 23. 

Appeals from the Judgment and Decrees, dated the 14th April, 1943, of the 
Bombay High Court in Appeals Nos. 183, 184, 185 and 186 of 1942, arising out of 
the Judgments and Decrees, dated 16th February, 1942, of the Court of the 1st Class 
Sub-Judge, Poona, in Suits Nos. 900/37, 392/35, 875/36 and 1202/33. 


V. P. Rege and Naunit Lal, Advocates for Appellants. 


N. C. Chatterjee, Senior Advocate K. V. Joshi, K. Sundararajan and Ganpat Ral, 
Advocates, with him) for Respondents Nos. 1 to 6. \ 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—These four appeals represent the last stage of a long and 
tortuous litigation between the appellants Waghmares (also called guravs) who 
claim the rights of hereditary worshippers in the Shree Dnyaneshwar Maharaj 
Sansthan, Alandi, and respondents 1 to 6 who are the trustees of the said Sansthan. 
Alandi, which is a small town situated on the banks of the river Indrayani at a dis- 
tance of about 14 miles from Poona, is regarded as a holy place of pilgrimage by 
thousands of Hindu devotees. In the last quarter of the 13th century Shree Dnya- 
neshwar Maharaj, the great Maharashtra Saint and Philosopher, lived at Alandi. 
He was a spiritual teacher and reformer ; by his saintly life and his inspiring and 
illuminating commentary on the Bhagvad Gita, known as Dnyaneshwari, he he]ped 
to create a popular urge and fervour for religious and social revolution which led to 
the foundation of a devotional cult ; the followers of this cult are known as Warkaris 
in Maharashtra. They refuse to recognise any barriers of caste or class; and, 
amongst them prevails a feeling of real and genuine spiritual brotherhood. Every 
year, in the months of July and November, thousands of them proceed on pilgrimage 
on foot and accompany the annual palanquin procession from Alandi to Pandharpur. 
Pandharpur is the chief centre of pilgrimage in Maharashtra and it is regarded by 
devotees as the Banares of Southern India. About 1300 A.D., Shree Dnyaneshwar 
Maharaj took samadhi at Alandi and since then Alandi also has become a place of 
pilgrimage. 

In or about 1500 A.D. a big temple was erected in front of the idol of Shiva 
called Siddheshwar where the said Shree Dnyaneshwar Maharaj took his samadhi. 
In due course the Mahratta Kings and the Peshwas of Poona granted the village of 
Alandi in inam for the upkeep of the temple and the samadhi. About 1760 A.D. Pesh- 
wa Balaji Baji Rao framed a budget called Beheda or Taleband in order to regulate the 
management and worship of the shrine and provided for proper administration of its 
annual revenue amounting to Rs. 1,725. The appellants claim that their ancestors 
were bhen in possession of the temple and management of its affairs especially the wor- 
ship of the shrine. The budget framed by the Peshwa shows that out of the sum of 
Rs. 1,725 an amount of Rs. 361 was assigned to the worshippers for some of their 
services. 

After the fall of the Mahratta power the management of Alandi passed into the 
hands of the East India Company which continued the old arrangement without 
any interference. In 1852, under orders fom the Government of Bombay the Collec- 
tor of Poona drew up a yadi or memorandum appointing six persons as Punchas 
(trustees) with directions to them for the management of the temple in accordance 
with the old tradition and practice as well as for the administration of the revenue of 
the village subject to the contro] and sanction of the Collector. This arrangement 
came to be described as “‘ the scheme of 1852.” 


In 1863 the Religious Endowment Act was passed, and in consequence, in 
1864 the Government of Bombay withdrew their superintendence over the affairs 
of the Alandi Sansthan ;,and the trustees continued to manage the affairs of the 
temple without any supervision on the part of the Government. It was during this 
ptriod that the appellants’ ancestors began to assert tha they were the owners of the 
shrine while the trustees insisted on treating them as the servants of the shrine. This 
tonflict inevitably led to several disputes between the worshippers and -the trustees. 

. œ 
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“Matters appear to have come to a crisis in 1911 when the trustees dismissed 
elevdh guravs from the temple service on the ground that they were found guilty of 
gross misconduct. The guravs nevertheless asserted that they were the owners of 
the shrine and that the trustees had no authority or power to dismiss them, Taking 
their stand on their ownership of the shrine some of the dismissed guravs filed Civil 
Suit No. 485°of 1911 in the Court of the Subordinate Judge, Poona, against the trus- 
tees and this was the beginning of the long-drawn-out litigaticn which followed bet- 
ween the parties. In that suit the guravs claimed a declaration that they were the 
owners of the temple and not the servants of the temple committee ; and as owners they 
were entitled to perform the worship at the shrine and to appropriate the offerings 
made to thé idol of the Saint. This claim was resisted by the trustees who pleaded 
that the guravs were merely the servants of the temple committee and not the owners 
at all. On April 20, 1917, the learned trial judge dismissed the suit because he 
held that the guravs were not the owners of the shrine. and were not entitled to the 
declarations claimed by them. Against this decision the guravs preferred several 
appeals but these appeals were dismissed on August 3, 1921. While dismissing their 
appeals the High Court incidentally expressed the view that it was open to the guravs 
to come to terms with the temple committee and that the terms on which the guravs 
could be reinstated can be decided appropriately in a suit filed under section 92 of the 
Code of Civil Procedure. It was also observed by the High Court in its judgment 
that the temple committee did not dispute the fact thet the guravs were the heredi- 
tary pujaris and that they had some rights in that capacity. No doubt the commit- 
tee claimed that under the scheme framed in 1852 it was competent to dismiss here- 
ditary servants for a substantial cause such as gross misconduct. 


It appears that instead of adopting the course indicated in the judgment of the 
High Court and filing a suit under section g2 of the Code, the guravs chose to take 
the law into their own hands, and obtained forcible possession of the temple premises 
on July 25, 1922, and began to perform the puja and to take the offerings placed be- 
fore the deity as they had been doing prior to their dismissal. This was followed.by 
a suit filed by the trustees on September 12, 1922 (Suit No. 1075 of 1922) under sec- 
tion g of the Specific Relief Act. This suit terminated in a decree in favour of the 
committee on November 4, 1922. In pursuance of this decree the committee recovered 
possession of the temple on November 16, 1922. ‘Thus the guravs had occupied the 
temple precincts for about three and a half months, ‘ 


When the guravs were thus disposessed by the committee in execution of the 
decree obtained by it, some of them proceeded to file Suit No. 19 of 1922 in the Dis- 
trict Court of Poona ; this suit purported to be one under section 92 of the Code 
but it claimed the same reliefs as had been claimed by the guravs in their earlier 
guit of igt1. On April 25, 1927, the District Court dismissed this suit on the ground 
that the guravs could not reagitate the same questions over again. It was held that 
their claim was barred by the decision of the earlier Suit No. 485 of 1911. Against 
this decision the guravs appealed to the High Court (First Appeal No. 507 of 1927) ; 
but the High Court agreed with the conclusion of the District Court and dismissed 
the guravs’ appeal on June 20, 1933. ` It was held by the High Court that the suit as 
framed was not properly constituted under section 92 of the Code. 


It was at this stage that a properly constituted suit No. 7 of 1934, was filed under 
section g2 of the Code by the general public of Alandi along with two guravs in 
the District Court at Poona. This suit claimed that a proper schemé should be 


framed for the management of the temple. Even so, one of the allegations made in , 


the plaint referrd to the guravs’ rights as hereditary worshippers. It was apparently 
apprehended that this allegation would be treated as outside the scope of a scheme 
suit under section 92 and'so the guravs took the precaution of filing four separate 
suits on behalf of four-branches in the Waghmare family one after the other. ‘These 
suits were mumbered as 1202 of 1933; 392 Of 1935, 875 of 1936 and goo of 1937 ; the 
plaintiffs in these suits were respectively the members of the third, the fourth, the 
first and the second branch of ‘the Waghmare family. It appears that the hearing 
of these suits were stayed by an order of the District Judge pending the final decision, 
of the scheme suit which was being tried by him. "N ; 
5—12 
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The scheme suit was taken up for hearing in 1937. As many as 22 issues were 
framed in this suit and voluminous evidence was recorded. In the result the lef#rned 
judge. substantially confirmed the original scheme of 1852, though he issued certain 
directions modifying it. This decree was passed on December 11, 1937. The trustees 
felt aggrieved by this decree and challenged its propriety by preferring an appcal, No. 
92 of 1988, in the Bombay High Court. On November 16, 1939, the High Court dis- 
missed the appeal though it made some amendments in the scheme framed by the 
District Judge by consent of the parties. i 


After the scheme suit was thus disposed of by the High Court, the four suits filed 
by the pujdris were taken up for trial by the learned Subordinate JudgAFirst Class, 
Poona. In all these suits the appellants claimed their rights as hereditary vatandar 
Pujari Gurav Servants of the Sansthan. They alleged that they were under a duty 
to’ perform worship according to certain rites in Shree Dnyaneshwar Sansthan and 
that they were also under an obligation to perform other incidental duties enumerat- 
ed by them in their plaints. Likewise they claimed that for remuneration they were 
entitled to receive coins and perishable articles offered by the devotees and.the com- 
mittee as well as yearly emoluments from the’ committee. On these allegations the 
appellants claimed a declaration about their respective rights and an injunction per- 
manently restraining the trustees from obstructing the appellants in the exercise of the 
said rights. They also claimed accounts from the trustees in regard to the offerings 
prior to the institution of the suit as well as those made after the institution of the suit 
and before the passing of the decree. ° 


These allegations were denied by respondents. ı to 6. Their case was that the 
appellants were the servants of the temple committee and as such had no hereditary , 
rights set up by them. In the alternative, it was pleaded by them that even if the 
appellants had any hereditary rights the same had been lost by their miconduct and 
had ‘been otherwise extinguished by limitation. Against the appellants’ claim pleas 
of yes judicata and estoppel were also raised. . f 


On these pleadings as many as 21 issues were framed in the trial Court, The trial 
Court found in favour of the appellants on all the issues. The learned judge held 
that-the guravs had established the hereditary rights set out by them and he was 
inclined-to take the view that the respondents could not deprive the appellants of their 
hereditary rights of service because of the misconduct of some of their ancestors. He 
also found that there was no substance in the plea of.éstoppel or res judicata and that 
the suits were not barred by limitation. . In the result the appellants’ suits were de- 


creed on February 16, 1942. ' : 


Thereupon: the respondents, challenged these decrees þy preferring appeals 
against them in the Bombay High Court. The four suits accordingly gave rise to 
First Appeals Nos. 183, 184, 185 and 186 of 1942 respectively. In these appeals .the 
High Court agreed with the trial Court in holding that on the merits the appellants 
had established their case and that their claim was not barred either by res judicata or 
by estoppel. However, on the question of limitation the High Court took the view that 
the appellants’ suits were governed by Article 120 of the Limitation Act and that they 
had been filed beyond the period of six years prescribed by the said article. That is 
why the High Court set aside the decrees passed by the trial Court, allowed the res- 
pondenty’ appeals and dismissed the appellants’ suits. However, in view of the 
special facts of the case the High Court directed that each party should bear its own 

e costs throughout. This judgment was pronounced on April 14, 1943. Like the trial 
Court the High Court also dealt with all the four cases by one common judgment. 


. ‘It appears that after this judgment was pronounced by the High Court -but be- 
fore it was signed, the appellants moved the High Court on July 2, 1943, for a rehea- 
rig of one of the appeals (No. 186 of 1942). It was urged before the High Court that 
even if Article 120 appliéd the claim made by the appellant in the said appeal (which 
arose from Suit No. 1202 of 1933) could not be held to be barred by limitation. The, 
High Court was not impressed by this plea and so the motion for rehearing was dis- 
charged. | è “ot as -o 
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" Subsequently a Civil Application, No. 1039,0f 1944, was made by the appellant 
e said appeal seeking to raise the same point over again but this applicati€n was 
se by the High Court on September 12, 1944. 


The appellants then applied for leave to appeal to the Privy Council on August 
15, 1944. Their applications were heard together and were disposed of by an order 
passed on March 26, 1946, whereby leave was granted to them to. appeal to the Privy 
Council and their prayer for consolidating all the appeals was also allowed. These 
appeals could not, however, be disposed by’the Privy Council before the jurisdiction 
of the Privy Council to deal with Indian appeals came to an end and so they ultimately 
came to thg Court and were numbered as Appeals Nos. 220 to 223 of 1953. It may 
be convenient to state that these appels arise respectively from Suits Nos. go7 of 
1937, 392 of 1935, 875 of 1936 and 1202 of 1933. It would thus be seen that the 
litigation which began between the parties in 1911 has now reached its final stage be- 
fore us in the present appeals. 


_. As we have already indicated, both the Courts below have found in favour of the 
appellants on most ofthe issues that arose in the present litigation ; but the appellants 
have failed in: the High Court on the ground of limitation. In the trial Court the 
respondents had urged that the present suits were governed by Article 124 of the 
Limitation Act and that since the guravs had been dismissed from service in 1911 and 
other guravs refused to serve in 1913 and 1914 limitation began to run against them 
at Jeast from 1914 and so the suits were beyond time The learned trial judge held 
that Article 124 was inapplicable. He also found alternatively that, even if the said 
Article applied, the trustees did not have continuous possession of the suit properties 
from 1911 or 1914 for twelve years and so the suits were not barred by time. Accord- 
ing to him the case was really covered by section 23 of the Limitation. Act, and so the 
plea of limitation could not succeed. 


- The High Court has agreed with the trial Court! in holding that Article 124 is 
inapplicable. It has, however, come to the conclusion that the suits are governed by 
Article 120-of the Limitation Act, and, according to its findings, limitation began to 
run against the appellants either from September 12, 1922, when the trustees filed 
their suit: under section,’9 of the Specific Relief Act, or, in any case from November 
1922, when, in execution of the decree passed in the said suit, the appellants were 
driven out of the temple precincts by the trustees. The High Court has also oa 
that section 23 can have no application to the present case. That is how the 
Court has reached the conclusion that the appellants’ suits are barred by time under 
Article 120. “The question which arises for our decision in the present appeals, there- 
fore, is one of limitation ; it has to be considered in two aspects ; was the High Court 
right in holding that Article 120 plies and that the cause of action accrued more 
than six years before the dates of the j institution of the present suits ? Was the High 
Court also right in holding that section 23 does not apply to the suits ? 


On behalf of the appellants Mr. Rege has contended that in substance, in 
their present suits. the appellants have made a claim for'possession of an hereditary. 
office and as such they would be governed by Article 124 of the Limitation Act. 
In this connection he has referred us to the relevant allegations in the plaint to show 
that the appellants’ prayer for a declaration about their hereditary rights and for a 
consequential permanent injunction amount to no more and no less than a claim for 
possession of the said hereditary office. In support of this argument reliance has been 
pecs on the decision.of the Bombay High. Court; in Kunj Bihari v. Keshavlal Hiralal}, - 

that case the plaintiff had made a claim to the gadi of the Swaminarayan tem- 
ple at Ahmedabad and had asked for a declaration that.the will of the last Achary& 
which purported to.appoint defendant 14 as his adopted son and successor was null 
and void. As a consequence a perpetual injunction was.also claimed restraining. 
the. defendants from offering any obstruction to the plaintiff in occupying the said 
gadi. ‘The principal point which wag decided in the case had’ reference to the 
, effect of the provisions of section 42 of the Specific Relief Act. The plaintiff's | suit 

had igi dismissed in the Courts below on the ground that Ke had omitted to’ ask 
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for further relief as he was bound to do under section42 ofthe said Act and the High 
Cour? held that the section did not empower the Courts to dismiss the suit under the 
said section. In considering the nature of the claim made by the plaintiff, Jenkins, 
C.J., observed that : ars oui : 

“ In the plaintiffs view the suit was not one of possession of land appertaining éo the gadi but 
to determine who was to occupy the gadi and thus as gadinishin become the human t of the deity. 


If that was so, then the injunction restraining all interference with the occupancy by the plaintiff 
of the gadi secures in the most complete manner to him the rights he claims”. 


The learned Chief Justice also observed that 
“ the plaintiff might m terms have asked for possession of the office he said was Ys ™ 


but he asked 

“how would practical effect be given to an award of 1 pre of cffice otherwise than by pre- 
venting interference with the rights of which it was made up”. 
Even so, having reversed the decree passed by the Courts below, when the High 
Court remanded the case for retrial, the plaintiff was advised to amend his plaint 
and to define more precisely the terms of the injunction he sought. It is urged 
that, in the present appeals also, by asking for a declaration of their rights and 
for an appropriate injunction against the respondent the appellants were in effect 
asking for possession’ of the hereditary office. It is doubtful if the claims made 
by the appellants in their respective suits are exactly analogous to the claim made 
by the plainiff in Kunj Bihari Prasad’s case. The appellants have not only asked for 
an injunction but also for an account of the income received by the trustees from 
July 23,'1933, up to the date of the suit as well as for similar account from the date 
of the suit until the date of the decree. A claim for accounts in the form in which 
it is made may not be quite consistent with the appellants’ contention that their 
suits are for nothing more than possession of the hereditary office ; but in dealing 
with the present appeals we are prepared to assume that they have in substance 
claimed possession of the office. The question which then arises is ; Does this claim 
for possession attract the application of Article 124 of the Limitation Act? 


Article 124 governs suits for possession of an hereditary office. The period of 
limitation prescribed by the Article is twelve years and the said-period begins to 
run when the defendant takes possession of the office adversely to the plaintiff. 
This is explained to mean that the hereditary office is possessed when the profits thereof 
are usually received or (if there are no profits) when ‘the duties thereof are usually per- 
formed. It is clear that before this Article can apply it must be shown that the suit 
makes claim for possession of an office which is hereditary ; and the claim must be 
made against the defendant who has taken possession of the said hereditary office 
adversely to the plaintiff. Unlike Article 142 the fact'that the plaintiff is out of 
possessien of the hereditary office for more than twelve years before the date of his 
suit would not defeat his claim for possession of the said office. What would defeat 
his claim is the’adverse possession: of the said office by the defendant for the pres- 
cribed period. As the Explanation makes it clear usually the receipt of the profits 
may amount to the possession of the office ; but if the defendant merely receives 
the profits but does not perform the duties which are usually performed by the 
holder of the office, the receipt of the profits by itself may not amount to the 
possession of office. The cause of action for possession in suits falling under Article 
124 is the wrongful dispossession of the plaintiff and the adverse possession by the 
* defendant ° of the office in question. Claims for possession. of hereditary offices 
which attract the application of this Article are usually made by holders of the said 
Offices against persons who claim adverse possession of the said offices ; in other 
words, in suits of this kind, the contest is usually betweén rival claimants to the he 
ditary office in question. t i as 


In the present appeals the claim for possession is made by the appellants against 
the trustees of the Sansthan. It is significant that the persons who are actually per- 
forming the duties of the worshippers are not impleaded ; and they do not claim 
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to hold office as hereditary officers either. They have been appointed by the tmstees 
as servants of the institution and they perform the duties of worship as such servants. 
The trustees, on the other hand, cannot be said to have taken possession of the office. 
themselves adversely to the appellants. They do not take the profits themselves 
nor do they,perform the duties associated with the said office. They have, in ex- 
ercise of their authority and power as trustees, dismissed the appellants’ predecessors 
from office and have made fresh appointments of servants to perform the worship 
at the Sansthan and, in making the said appointments, have in fact destroyed the 
hereditary character of the office. The dispute in the present appeals is between 
the worshiypers who claim hereditary rights and the trustees of the institution who 
claim to have validly terminated the services of some of the predecessors of the ap- 
pellants and to have made valid appointments to the said office. It is, therefore, 
impossible to accept the argument that the claim made by the appellants in their 
respective suits attracts the provisions of Article 124. It is conceded by Mr. Rege 
that if Article 124 does not apply, the suits would be governed by Article 120 which 
is a residuary ‘Article. It may prima facle appear somewhat strange that whereas a 
suit against a person claiming to hold the hereditary office adversely to the plaintiff 
is governed by a period of twelve years, a claim against the trustees like the res- 
pondents in the present appeals who have dismissed the hereditary worshippers 
should be governed by a period of six years. It may be possible to suggest that there 
is a substantial difference in the nature of the two disputes ; but apart from it, it was 
well known that the artificial provisions of limitation do not always satisfy the test 
of logic or equity. . 

. Mr. Rege, however, argued that in determining the scope of Article 124 we 
need not consider the provisions of col. 3 to the said Article. His contention appears 
to be that once it is shown that the suit is for possession of an hereditary office, Article 
124 must apply though the claim for possession may not have been made against 
a person who has taken possession of the office adversely to the plaintiff. He also 
urged alternatively that the trustees should be deemed to have taken possession of 
the office adversely to the appellants. We have already held that the conduct of 
the trustees shows that they have not taken possession of the office adversely within 
the meaning of col. 3 of Article 124 ; and we do not think it is possible to ignore the 
provision of col. 3 in deciding whether or not Article 124 applies. It is true that in 
Falim Singh Srimal v. Choonee Lall Fohurry1, while holding that the adjustment on 
which the plaintiff’s claim was based in that case was in time both under Articles 
115 and 120, Jénkins C.J., has observed that the function of the third column of the 
Second Schedule is not to define causes of action but to fix the starting point from 
which the period of limitation is to be counted ; but this observation does not 
support the appellant’s case that Article 124 would govern the suit even though the 
third column is wholly inapplicable to it. That obviously is not the effect of the 
observations made in Jalim Singh’s caset. 


The question about the nature and scope of the provisions of Article 124 has 
been considered by the Madras High Court in Thathachariar v, Singarachariar®. 


“If we take into consideration the terminology used in the three columns of Article 124”, 


observed Srinivasa Aiyangar, J., in that case :— 


. “itis clear that the nature of the suit intended to be covered by that article must be a suit filed by 
a plaintiff who claims the office from a person who at that time holds the office himself”. 


In our opinion this view is correct. 


We may also refer to another decision of the Madras High Court in which 
this question has been considered. In Annasami v. Adioarahachari®, a Full Bench of 
the Madras High Court was dealing with a suit in which the plaintiff had claimed 
an injunction restraining the trustees and the archakas of the Sri Bhuvarahaswami 
temple at Srimushnam from interfering with the performance of the duties of his 
office of mantrapushpam of the temple. ‘This suit had been filed in 1929. The offite 
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of mantrapushpam was a hereditary office and the plaintiff had succeeded to it on 
the death of his father in 1906. ‘The emoluments of the office consisted of a ball 
of cooked rice per diem and twelve annas per month. - It appears that the plaintiff 
was a Vadagalai while the archakas of the temple were Thengalais and there was. 
animosity between them ; and as a result of this animosity the plaintif had never 
been able to perform the duties of his office. It was common ground that the plain- 
tiff was the-lawful holder of the office and that he. had been receiving its emoluments 
month by month until-1927, -The-archakas who resisted: the plaintiff’s claim did 
not claim. that they were in possession of the office or that they had performed the 
duties of the said office. The Full Bench held that, where a person itadmittedly 
the lawful: holder of the office and he is enjoying its emoluments, he must in law 
be regarded as being in possession of the office itself, especially where no one else is 
performing the duties of the said office ; and so under Article 124 it was enough for: 
the plaintiff to show. that he had been in receipt of the, emoluments of the office to 
save his claim fromthe bar of limitation. The Full Bench also rejected the conten- 
tion that under Article 120 the suit was barred because it:was held that every time 
the trustee and the archakas prevented the plaintiff from performing his duties ‘as 
a hereditary officer ‘a fresh cause of action arose and so: there can be no bar of 
limitation under Article 120. It would be noticed that the basis of this decision 
was that, in the-eyes of law, the plaintiff was in possession of, the hereditary. office 
since. he was receiving the emoluments of the said office month by month, and so 
every act of obstruction on the:part of the archakas and the trustee was in the nature 
of a continuing wrong which gave rise to a fresh cause of action to the plaintiff from 
time. to time. In other words, on the facts the Full Bench held that section 23 
helped the. plaintiff and saved his suit from the bar of limitation. As, we will 
presently point out there is no scope for applying section 23 to the facts of the present 
cases, and so the decision in Annasami Iyengar caset, cannot assist the appellants. 


In this connection it is-relevant to consider the decision of the Privy Council in 
Fhalandar Thakur v. Fharula Das®, in' which it was held that Article 124 was inappli- 
cable. The defendant Jharula Das had obtained a decree for money on a mort- 
gage which had been executed in his favour by Mst. Grihimoni, the widow of the 
shebdit,‘of the.temple.. In execution of the said decree the defendant had caused 
gas. share of the judgment-debtor including her right in the nett income of the daily 
offerings made before the idol to be put for sale and had himself purchased it at 
the auction sale. As such purchaser he was in possession of the income of the said 
share. The judgment-debtor attempted ‘to challenge the said sale by two suits but 
her attempts failed and the auction-purchaser continued to be in possession of the 
income, On the death of Mst. Grihimoni, Bhaiaji Thakur, who succeeded to the 
office of the shebait, sued the defendant for possession of certain lands and claimed 
a’ declaration that he was-entitled to receive the 34as. share of the nett income from 
the offerings to the temple with other reliefs. This claim was resisted by the de- 
fendant Jharula Das. -In regard to the plaintiff’s claim in respect of the said 94as. 
share, the High Court had held that Article 124 applied and‘that the claim was barred 
under the said Article. That is why the decree passed by the trial Court in favour 
of the plaintiff in respect of the said income was reversed by the High Court. This 
decision was challenged by the plaintiff before the Privy Council and it was urged’ 
on his behalf that Article 124 did not apply. The Privy Council upheld this con- 
tention. “It was clear that the office of the shebait of the temple was a hereditary 

„Office which could not be held by anyone who was not a Brahmin Panda. Jharula 
Das was not a Brahmin Panda. « He was of an inferior caste and was not competent 
to hold ‘the office of the shebait of the temple, or to provide for the performance 
of the duties cf that office. On these facts the Privy Council held that the appro- 
priation’ from time to time by Jharula Das of the income derivable from the said 
ghas. share did not deprive Mst. Grihimoni, and after her death, Bhaiaji Thakur, 
ofthe possession of the office of the shebait although that income was receivable by, 
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them in right of the shebaitship. The basis of this decision is that, on each occasion 
on Which Jharula Das received and wrongfully appropriated to his own use æ share 
of the income to which the shebait was entitled, he committed a fresh actionable 
wrong in respect of which a suit could be brought against him by the shebait ; but 
it.did not constitute him a shebait for the time being or affect in any way the.title of 
the office. "Thus this decision emphasises that for the application of Article 124 it 
is essential that the defendant to the suit must be in adverse possession of the here- 
ditary office in question. We must, therefore, hold that Article 124 does not apply 
to the suits filed by the appellants ; and as we have already observed, if Article 124 
does not apply, Article 120 does. 


The fext point which arises for our, decision is whether under Article: 120 the 
suits are barred by limitation. Under Article 120 time begins to run against the 
plaintiffs when the right to sue accrued to them, and that naturally poses the ques- 
tion as to when the right to sue accrued to the appellants? In deciding , this ques- 
tion it would be necessary to recall briefly the material facts in regard to the past 
disputes between the appellants and the trustees. .These disputes began in 1911. 
On January 31, 1911, the trustees wrote a yadi (memorandum) to the Collector 
of Poona asking his permission to dismiss eleven guravs from service. They set 
out in detail several items of misconduct of which the said guravs, were guilty ; 
and they expressed their opinion that for the proper management of the affairs of 
the institution it was necessary to terminate the services of the’ offending guravs 
A 407). On April 1, 1911, the Collector sent a reply to the trustees and told 

them that, as a result of the Government Resolution No. 4712 passed on November 
29, 1864, it was unnecessary for the trustees to obtain the Collector’s sanction be- 
tause it was competent to the trustees to settle their own affairs without any ‘such 
sanction. The trustees then met in a committee on September 18, 1911, and de- 
cided to dismiss from service the said eleven guravs. In its- resolution the com- 
mittee stated that the guravs were violent and arrogant and it was likely that they 
may commit’ riot at the time when the committee would seek to take charge from 
them. The committee also apprehended that the rest of the guravs would make a 
common cause with those who had been dismissed from service and would refuse 
to serve the Sansthan. Even so the ‘committee decided to appoint six Brahmins 
temporarily to perform the service, because the committee `was prepared to allow 
the rest of the guravs to render service to the Sansthan if they were ready to act ac- 
cording to the orders of the comniittee and were willing to enter into a formal 
agreement in that behalf. ‘Ini accordance with this resolution the committee served 
notice on the eleven guravs on October 13, 1911, terminating their services and 
calling upon them to hand over to the committee all articles in their charge and for- 
pidding them from entering the temple in their capacity as servants. Notice was 
likewise served on the rest of ‘the guravs calling upon them to agree to sgrve the 
Sansthan on conditions specified in the notice. These terms were not acceptable to ` 
the guravs and so, on behalf of two guravs Eknath and his brother Ramchandra, 
notice was served on the trustees on October 26, 1911, complaining against the trus- 
tees’ conduct in forcibly removing the guravs from the temple and thereby wrong- 
fully denying their rights. The notice warned the trustees that unless they retraced 
their steps and gave possession to the guravs as claimed in the notice legal Hep 
would be taken against them. 


This notice was followed by the guravs’.suit No. 485 of 1911: In the suit his 
plaintiffs claimed declaration about their rights of ownership and asked for conse- * 
‘uential reliefs. This claim was denied:by the trustees who claimed the tight to 
diais the guravs. It was alleged on their behalf that some of thè plaintiffs had 
been dismissed and others had resigned their employments and so all of them had 
lost their rights. This suit was seridusly contested but in the end the guravs lost 

and their suit was dismissed on January 31, 1918. 
' The guravs then preferred; appeals in the High Court but these appeals, werd 
, also dismissed- on August-3, 1921. We have already pointed out that, , while 
dismissing the said appre the High Court made certain observations about the 
guravs’ hereditary rights of worship and suggested that these rights could be adjudi- 
Ld s . 
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cated upon in a suit filed under section 92 of the Code, Thus at the time when 
the g@ravs’ appeals were dismissed the position was that the claim of ownership set 
up by them had been rejected ; but the question as to whether they were entitled 
to the lesser rights of hereditary worshippers was left open. 


The guravs then obtained forcible possession of the temple and thar led to the 
trustees’ guit under section g of theSpecific Relief Act, No. 1075 of 1922, on September 
12, 1922. In this suit the trustees specifically alleged that the relationship of the 
defendants as servants of the Sansthan had ceased as from September, 1911, and they 
averred that the defendants had therefore no right to obtain possession of the temple. 
The defendants no doubt disputed this claim and pleaded that the{ were the 
hereditary vatandar pujari servants but their claim was negatived ana a decree for 
possession was passed on November 4, 1922. In execution of this decree the de- 
fendants were dispossessed. 


On these facts the High Court has held in favour of the appellants, and rightly 
we think, that it was difficult to accept the respondents’ contention that the cause 
of action for the present suits which were expressly based upon the status of the 
guravs as hereditary servants arose in 1g11. But, the High Court felt no doubt 
that the cause of action to file the present suits had accrued either on September 12, 
1922, when the trustees filed their suit under section 9 of the Specific Relief Act or 
in any event on November 4, 1922, when the said suit was decreed and the guravs 
were consequently dispossessed. In ouf opinion this conclusion is also right. Qne 
of the guravs who was examined in the present litigation has stated that: 


“ Ifin any year when it is the turn of any takshim to serve, if a person outside the gurav family 
is appointed by the trustees, all the takshims have a right to object”. . 


There is also no dispute that since the dismissal of eleven guravs in 1911 till 
the institution of the present suits none from the gurav family has served the 
temple except for 34 months in 1922 when the guravs had wrongfully obtained 
possession of the temple. In 1922, the guravs knew that their claim of ownership 
had been rejected and that the only right which they could set up was as hereditary 
worshippers of the temple and not its owners. This right was specifically denied 
by the trustees in tneir plaint while it was specifically set up in defence by the guravs 
in their written statement ; and the decree that followed upheld the trustees’ -case 
and rejected the defendants’ claim, On these facts the conclusion is irresistible that 
the right to sue accrued to the guravs at the latest on November 4, 1922, when a 
decree was passed under section g of the Specific Relief Act. If not the plaint in the 
suit, at least the decree that followed clearly and effectively threatened the guravs’ 
tights as hereditary worshippers and so tne cause of action to sue on the strength 
of the said rights clearly and unambiguously arose at that time. If that be the 
true position it follows that the present suits which have been filed long after the 
expiration of six years from 1922 are barred by time under Article 120. 


It is then contended by Mr. Rege that the suits cannot be held to be barred 
under Article 120 because section 23 of the Limitation Act applics ; and since, in 
the words of tae said section, the conduct of the trustees amounted to a continuing 
wrong, a fresh period of limitation began to run at every moment of time during 
which the said wrong continued. Does the conduct of the trustees amount to a 
continuing wrong under section 23? Thatis the question which this contention raises 
. for our decision. In other words, did the cause of action arise de die in diem as claimed 
by the appellants? In dealing with this argument it is necessary to bear in mind that 
section 23 refers not to a continuing right but to continuing wrong. It is the very 
essence of a continuing wrong that it is an act which creates a continuing source of 
injury and renders the doer of the act responsible and liable for the continuance of 
the said injury. Ifthe wrongful act causes an injury which is complete, there is no 
continuing wrong even though the damage resulting from the act may continue. If, 
however, a wrongful act is of such a character that the injury caused by it itself con- 
tintfes, then the act constitutes a continuing wrong. In this connection it is neces- 
sary to draw a distinction between the injury caused by the wrongful act and what 
may be described as the effect of the said injury. It is only in regard to acts which 
° e e 


II] SAVALRAM BUJARI:D, DNYANESHWAR'SANSTHAN; (Gajendragadkar, F.). dy 


can be properly charåcterised as.continuing. wrongs that-seétion. 23 can be.ińyoked. 
This considered it is difficult to. hold-that the: trustees” act in denying altogether the 
alleged rights of the guravs as hereditary worshippers and.in claiming and obtaining 
possession from them by their suit 'in:1922 was a continuing wrong. The decree 
obtained by the trustees in the said litigation had injured éffectively and completely 
the appellahts’ rights though the damage’ caused. by the said decree subsequently 
continued, Can it be said that, after the appellants-were evicted from the temple 
in execution of the said decree, the continuance of.their dispossession was due to'a 
recurring act oftortcommitted by.the:trustees from moment to moment? As soon as 
the decree was passed andthe appellants were dispossessed-in execution proceedings, 
their righ had been completely injured, and though: their dispossession continued, 
it cannot be said that the trustees were conmitting wrongful acts or acts of tort from 
moment to moment so as to give the appellants a cause of action de die in diem. We 
think there‘can beno doubt.that where the wrongful act complained of amounts 
to ouster, the resulting injury to the right is complete at_the date of the ouster.and. 
so there would be no scope for the application of section 23 in such a case. That is 
the view which the High’ Court has taken and we see nọ reason to differ‘ from it. 


'We would now like to refer to some of'the ‘decisions which were cited before us 
on this point. The first case which is usually considered in dealing with the appli- 
cation of section 23 is the decision of the Privy Council in Maharani Rajroop Koer v. 
Syed Abdul, Hossem!. In order to-appreciate this decision it is necessary to refer, 
though briefly, to the-material facts. The plaintiff had succeeded in establishing his 
right to the pyne or an artificial watercourse and to the use of the water flowing 
through it except that which flowed through the branch channel ; he had, however, 
failed to prove his right to the water in the tal except to the overflow after the de- 
fendants as owners df miouzah Morahad used the water for the purpose of irrigating 
their own land. It was found that all the obstructions by’ the’ defendants 
were unauthorised and in fact the plaintiff had succeeded in the Courts 
below in respect of all the obstructions except two which were numbéred 
No. 3 and No. 10. No. 3 was a khund or channel cut .in the side of the pyne 
at a point below the bridge whereas No. 10 was ‘a’ dhonga also below the bridge 
and it consisted of hollow palm‘trees ‘so placed-as to’ draw off water in the pyne 
for the purpose of irrigating the defendants? lands. It, was in regard to these 
two obstructions that the question about thecontinuing wrong fell to be considered ; 
and the Privy Council held that the said: - obstructions which interfered with 
the flow of water to the plaintiff’s mehal were in the nature of continuing nuisance 
as to which the cause of action was renewed de die in diem so long as the obstructions 
causing such interference were allowed to continue. That is why the Privy Council 
allowed the plaintiff’s claim in respect of these two obstructions and reversed the. 
decree passed by the High Court in that behalf. In fact the conduct of the defendant 
showed that whenever he drew off water through the said diversions he was in fact 
stealing plaintiffs’ water and thereby committing fresh wrong every time. Thus this 
is clearly not a case of exclusion or ouster. bed 


Similarly, in Hukum Chand v. Maharaj Bahadur Singh*, the Privy Council was 
dealing with a case where the defendants’ act clearly amounted to a continuing 
wrong and helped the plaintiff in getting the benefit of section 23 . The relevant 
dispute in that case arose because alterations had’ beeu made by the Swetambaris 
in the character of the charans in certain shrines and the Digambaris complained 
that the said alterations amounted to an interference with their rights. It had been* 
found by the Courts in India that the charans in the old shrines were the impressions 
of the footprints of the saints each bearing a lotus mark. 


“ The Swetambaris who preferred.to worship the feet themselves have evolved another form of 
charan not very easy so describe accurately in the absence of models or photographs which shows 
toenai's and must be taken to-be a representation of part of the foot. This-the Digambaris refused 
to worship as being a 1cpresentation of a detached part of the human body”, : ee 


1.. (4880) L.R. 7 T.A. 240. 2. (1933) 65 M.L:J. 16g rR: 60 LA.'313.0 
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The {Courts had also held that the action of the Swetambaris in placing the 
charans of the said description in three of the shrines was a wrong which “the 
Digambaris were entitled to complain. The question which the Privy Council. 
had to be consider was whether the action of the Swetambaris in placing the said. 
charans in three of the shrines.was a continuing wrong or not; and in answering 
this question in favour of the plaintiffs the Privy Council referred to it? earlier de~- 
cision in the case of Maharani Rajroop Koert, and held that the action in question was 
a continuing wrong. There is no doubt that the impugned action did not amount 
to ouster or complete dispossession of the plaintiffs. It was action which was of the 
character of a continuing wrong and as such it gave rise to a cause of action de die 
in diem. In our opinion, neither of these two decisions can be of any asistance to 


the appellants. f 


On the other hand the decision of the Pama. High Court in Choudhury Bibhuts 
Narayan Singh v. Maharaja Sir Guru Mahadev Asram Prasad Sahi Bahadur*, as well as 
that of the Full Bench of the Punjab High Court in Khair Mohammad Khan v. Mst. 
Jannat? support the respondents contention that where the impugned act amounts to 
ouster there is no scope for the application of section 23 of the Limitation Act. We 
are, therefore, satisfied that there is no substance in the appellants’ contention that 
section 23 helps to save limitation for their suits. 


The result no doubt is unfortunate. The appellants have succeeded in both 
the Courts below in proving their rights as hereditary worshippers ; but their claim 
must be rejected on the ground that they have filed their suits beyond time. In this 
Court an attempt was made by the parties to see if this long drawn out litigation. 
could be brought to an end on reasonable terms agreed to by them, but it did not 
succeed. In the result the appeals fail and are dismissed. We would, however, 
direct that the parties should bear their own costs throughout. ; 
i i Appeals dismissed. 


SUPREME COURT OF TNDIA: 
(Criminal Appellate Jurisdiction.) 
. Present :—K. C. Das Gupta and J. C. Suas, JJ. 


Dhannjay Ram Sharma, son of P. T.. Shimbhu Dayal, 
Ticket Collector, Northern. Ry., resident of 1429, 
Maliwara,. Delhi-6 aie. 

a 

M. S. Uppadhaya (Mohun Sarup Uppadhaya), Special 
Ticket Examiner, Headquarters Office, Northern 
Ry., Baroda House, New Delhi and others ës Respondents. 

Criminal Procedure AA EA Palin A L Theft Aipa a as witnesses to 

.a search latnant’s ice hment— or misappropriation of complainant's property 

SF one fa cartes! Citta: Gah erk by Sth aieas “Cates of -Seecion Undated 197, S AEREN, 
crsons i ervants) who were public servants by reason of certain duties they had 

see in ‘ene. as a eee savant had Prima facis notbing to do with witiesing aig 

, search or helping any police officer in the matter of searches. 


Even if it was assumed for arguments sake that witnessing the search in the complainant’s house 
gould be said to be in performance of their official duty, how can it be seriously said that the principal 


Appellant* 


offences, , viz., theft or misappropriation of properties belonging to the complainant and 
WTO: confinement have any direct connection with the act partie of the search ? The 
e official duty is not such a 


mere fact that an opportunity to commit an offence is furnished by thi 
connection of the offence with the performance of such duty as to justify even remotely the view that 
the acts complained of are within the scope of their official duty. Accordingly sanction under section 

tminal Procedure Code, is not necessary for a complaint for such offences. 


197; 
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, Appeal against the Order, dated 17th September, 1958, of the Punjfb High 
Court (Circuit Bench) at Delhi, in Criminal Revision No: 220-D of 1957. 
Dhannjay Ram Sharma, Appellant in person. 
H. 7. Umrigar and T. M. Sen, for Respondents. 
The Judgment of the Court was delivered by 


Das Gupta, 7.—This appeal raises a question as regards the application of sec- 
tion 197 of the Code of Criminal Procedure. The appellant, formerly a Ticket 
Collector in Northern Railway made a complaint on October 22, 1956, in the Court 
of First Magistrate, Delhi, against the three respondents, who are in the employ- 
ment of the Northern Railway. The allegations in the complaint were that on 
September 30, 1956, at about 8-go p.m. these accused persons along with some 
police officials raided the complainant’s house, unlawfully confined him in a room 
and removed Rs. 600 in cash (silver coins) and gold jewellery worth Rs, 1,600, ie., 
16 tolas from a trunk lying in the “‘ Baithak ” of the house, that they did not enter 
these in any recovery memo. and misappropriated the same, that they also removed 
some shirts and other clothing from another trunk belonging to the complainant, 
that the accused Uppadhaya took complainant’s Gita Diary containing Rs. 36 
currency notes and misappropriated the same and that the cash and jewellery were 
kept in a bag by all the accused and was given to accused Uppadhaya. It was further 
alleged that the accused Uppadhaya also searched the shop of complainant’s 
father and misappropriated Rs. 18 from his pocket and four packets of Captain’s 
Cigarettes and one match box. — 


* According to the petition of complaint the accused persons had committed 
offences under section 461 read with sections 379, 403, 342, 166 and 167 of the Indian 
Penal Code. The Magistrate ‘issued process against the three accused persons 
for offences under sections 403, 379, 342 and 166 of the Indian Penal Code. 


Three witnesses were examined before the Magistrate on behalf of the accused 
to establish their claim that sanction under section 197 of the Criminal Procedure 
Code was necessary. On a consideration of their evidence and also a copy of a 
memorandum issued by the Government of India, Ministry of Home Affairs, the 
Magistrate came to the conclusion that section 197 of the Code of Criminal Pro- 
cedure applied and in that view dismissed the complaint because no sanction of 
the Central Government had’ been obtained. f 


A The Additional Sessions Judge, Delhi, was moved against this order of dismissal 
but he too was of the same view and refused to interfere with the Magistrate’s order. 


The High Court of Punjab was then moved. That Court was also of epinion. 
that as regards some of the offences at least sanction under section 197, Criminal Pro- 
cedure Code, was necessary, but as the other offences were inextricably mixed up 
with the offences for which sanction was required the learned Judge of the High 
Court refused to interfere with the order dismissing the complaint. 


Thereafter the appellant applied for and obtained Special Leave to appeal from 
this Court. That is how the appeal has come up for hearing and final disposal 
before us. 


Before the protection of section 197, Criminal Procedure Code, can be claimed 
by an accused person he has in the first instance to satisfy the Court that he is a public 
servant “not removable from his office save by or with the sanction of a State" 
Government or the Central Government”, and next that the acts complained of, 
if committed by him were committed “ while acting or purporting to actin the disa 
charge of his official duty’’. No dispute was raised in the Courts below as regards 
the first question, viz., whether these accused persons were public servants not 
removable except with the sanction of the Central Government and we have ‘to 
proceed here on the basis that this requirement has been satisfied. The important 
question that still remains is whether the accused can reasonably claim that the acts 
complained of were committed by them in the discharge of their public duties orf 
while purporting to act in discharge’ of their public duty. ' e-. -y? 


. 


.100 | THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1960 


. _, The scope of section 197, Criminal Procedure Code, has been considered, by 

the Privy Council and this Court in numerous cases. As was laid down by the 

Privy Council in Gils case: aa i 
“ A public servant can only be said to act or surest to act in the discharge of his official duty 


if his act is such as to lie within the scope of his. o: duty eteesi is ives ce see8 ace The test 
may well be” 


their Lordships further observed. 


“ whether the public servant if challenged, can reasonably claim that, what he does, he does 
in virtue of his office.” 


A somewhat wider field for the application of section 197 was inWicated in 
this Court’s decision in Amrtk Singh v. The State of Pepsu®, when it was stated that the 
test to apply is whether acts.with which the accused is charged directly bear on the 
duties which he has got to discharge as a public servant. - f 

In our opinion it is clear-that even if the wider test indicated in Amrik Singh’s 
case®, is applied the acts of the accused persons in the present case do not come within 
the protection of section 197, Criminal Procedure Code. In the first place it has 
to be noticed that the accused persons were public servants by reason of certain 
duties they had to perform in ‘the Railway., Their duties as such public servants 
had- prima facie nothing to do with witnessing any search or helping any 
police officer im the matter of searches: But it is urged that the Home Office 
memorandum imposed on these persons the additional duty of witnessing a seach 
at the request of police officers. ‘All that the Home Office memorandum does is to 
provide that a request may be made to the different ministries of the Government 
—including the Ministry of Transport, and we shall assume i : 


“ that when the Special Police Establishment will make a request to the Ministry to depute 
one of their officer or officers to witness a trap case, that Ministry might extend their co-operation 
in the matter.” 


The position therefore is that if and when.the Special Police Establishment had 
made a request to the Ministry which administers the Northern Railway and the 
competent officers of the Ministry ‘directed these officers to go and witness a trap 
case, there would have been:scope for an argument that when such an officer went 
te witness a trap case, he was performing his official duty. Admittedly however 
there was in the present case no request by the Special Police Establishment to any- 
body in authority in the Ministry of Transport which administers the Railway. 
What appears to have happened was that the Deputy Superintendent of Police 
Establishment, Shri Roshan Lal Khanna, himself called the accused without any 
reference whatever to the superior officers of these accused persons. Therefore when 
the aceused went to witness the search they did so not in pursuance of the’ Home 
Office memorandum and so could not possibly be said to be performing their official 
duty or purporting to act in the performance of their official duty. It is important 
to note also that the Home Office memorandum speaks only of the deputation of 
officers “‘to witness a ‘trap case”. Clearly however search and seizure of property 
in the complainant’s house was notin a “trap case’’. There is therefore no escape 
from the conclusion that the alleged presence of the accused persons in the com- 
plainant’s house on September 30, 1956, had nothing to do with the performance of 
their official duties. Neither were the accused persons performing any official duty 
in going‘to that house or doing anything there nor were they purporting to do so. 


: In the second place it has to be noticed that even if it was assumed for the 
argument’s sake that witnessing the search in complainant’s house could be said to be 
in performance of their official duty we fail to understand how it could be seriously 
suggested that the principal offence charged, mz, theft or misappropriation of 
properties belonging to the complainant and wrongful confinement could be said 
to"have any direct connection with the act of Witnessing the search. Their presence 
bere as witnesses to the search of complainant’s house obviously would give them 


A 
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the , opportunity of committing: the? offencé’ complained! ofi’ The ‘mere’ fact that an 
opportunity to commit, an offence,is-furnished by the official duty is: not, such con- 
‘nection. of the offence with the performance of such duty, ; as to justify eyen remotely. 
the view that the acts complained $ of are.within the scope of their. official, duty. 


` Our cenclusion therefore i is thatthe ‘Courts’ below’have érted in tninking that 
sanction under section ‘197, ‘Criminal’ Procédiire Code, ‘was necessary in-this case. 
We therefore allow the appeal,’ set aside the’order of disinissal made by the learned: 
Magistrate arid order that the case ka disposed’ bf: by’ him i in accordante with Jaw. 


P t« e ate 


i if y: A a i A a “Abpral allowed. 
SUPREME COURT OF INDIA. tote par f 
pr eoit i (Givil Appellate Jurisdiction.) , ee, Reece. 
wer T 8: K. Das, J. L? Kapur ann M. Hiavarorzatt JJ. 
T he Comm: ssignier of Täicomé- -tax, P ‘North ~ ee oe Appeljans* SEN i ' 
Ghandúlal TR AE E a Pom ee 


Incoms-tax Act (XI of 1932), section 10 (2) (xv) —Managing a assessse—-Part S accrued Com 
misstbn waived in' the interest of the managed Company—If deductib ag agen the 
‘* The managing ‘agent of a company—a. partnership firm—agreed: at the request « of the Board of 
Directors of the managed company, to receive only Rs: 1,00,000 as its commission and waive the balance 
of ‘accrued commission Rs.'2,09,114 (this is borne out by the entries in the books). The Income-tax 
meik and Appellate . Assistant -Commissioner held that the whole ‘of the accrued commission was 
ble. ' X 

: On appeal the Appellate Tribunal held that aha assessee accepted only Rs., 1,00,000 as. x 
able income and Rs. 2,09,114 was held to be an allowable expenditure within the section 10 
of the ‘Act (XI of 1922). On a‘reference under‘section 66 (1) (1) of the Act the High Court, x Ea 
the findings of the Tribunal, that the Pavi of ‘@ portion -by the managing agent of the sectiei 
commission benefiting the company did also benefit the managing.agent thereby and that it was not a 
bounty to. the’ company, but was for reasons, of commercial expediency are findings of fact and 
unless it is proved to-be ‘based on-no evidence, the „Gourt was concluded 1 by the said finding and 
answered the ‘reference in favour’ of the asséasec, 


On appeal from that decision to the Supreme Court : ; 


Held :—(1) It is a question of fact in cach case, whether the amount claimed as ; déductible 
allowance under section 10 (2) (xo), of Act (XI of 1922) was “Jaid. out wholly and exclusively for 
the purpose of business” and if the fact-finding Tribunal comes to sucha conclusion on evidence justify- 
ing the same, ‘then it will become an admissible deduction. The decision of such questions isfor the 
Appellate Tribunal and the decision must be sustained if there, is evidence on which the Tribunal 


could have arrived at such'a conclusion. 


Tf the expense is incurred for fostering the’ business of another only or was made by way%f distri- 
bution of profits or was wholly gratuitous or for some'improper and oblique purpose outside the scope 
of business of the assessee then the expense is nôt deductible. In deciding whether a payment of 
money is a deductible expenditure one has to take into consideration questions of commercial expe- 
diency and principles of ordinary trading. If the payment or expenditure i is incurred for the trade 
of the-assessee it does not matter that ‘the payment may enuré to the benefit of ‘a third | party. 
Another test is whether the transaction is properly entered into as part of the assessee’s legitimate 
commercial undertaking in order to’facilitate his carrying on of business ; it is immaterial if a third 

party also benefits thereby. 

7 ' In the instant case (vide štatement òf ` facts) the sum of Rs,’ 2,09,1 14 was given‘up for reasons of 
commercial iency, notas a bounty, but would: result in a benefit to‘the assessee, and that is a 
question of fact.” On ‘that, finding. the ame Tribunal was correct in oe ‘it to be 
deductible expense, under section 10 (2) (xv). ay, apc A; 7 


Appeal by Special Leave from thie Judgment and: Order, dated the I sth Feb: 
ruary, 1955; of the ‘Bombay High Court 1 in ' Income-tax Reference No. 29, of 1953- 


w n 


G. K. „Daphtary, Solicitor-General. of. ‘India (RS Ganapati Der and “Dy * Gupta, : 
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Advocates, with him); for Appellant. ,, AA E A a 
CN. A,"Palkkivala and I. W: Shroff, Advocates; for Respondent.“ AO ees 
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The Judgment of the Court was delivered by 


Kapur, 7.—This is an appeal by Special Leave against the judgment and order 
of the High Court of Bombay. It arises out of a reference by the Income-tax Ap- 
pellate Tribunal under section 66 (1) of the Indian Income-tax Act (hereinafter 
termed the Act.) The appellant in this appeal is the Commissioner of Jncome-tax 
and the respondent is a partnership firm which, by an agreement, dated September 
23, 1935, was appointed the Managing Agent of the Keshav Mills Ltd., Petlad. 
For the sake of convenience the respondent firm will, in this judgment, be termed 
the Managing Agent and the Keshav Mills, Ltd., the Managed Company. By 
clause 4 of this agreement the Managing Agent was to get a commission ofy per cent. 
on the sale proceeds of the cloth, yarn or other goods manufactured and Sid by the 
company and 15 percent. on the amount of bills for charges of ginning and pressing 
and dyeing or bleaching and on the amount of labour bills and other work done 
in the running of the factory. The commission was exclusive of other charges such 
as adat, interest, discount, brokerage, etc. The amount of commission was to be 
credited in the account of the Managing Agent every six months and it was entitled 
to interest at the rate of six per cent. per annum on the amount so credited. 
There were other conditions in the Agency Agreement which are not necessary for 
the purposes of this case. The total commission for the accounting year 1950 was 
a sum of Rs. 3,09,114. Sometime during the accounting year, at the oral request 
of the Board of Directors of the Managed Company, the Managing Agent agreed 
to accept a sum of Rs. 1,00,000 only as its commission which was credited to the 
account of the Managing Agent in the books of the company at the end of the year 
1950. The Income-tax Officer and the Appellate Assistant Commissioner held that 
the amount which accrued as commission to the Managing Agent was Rs. 3,09,114 
and that amount was taxable. An appeal was taken to the Income-tax Appellate 
Tribunal by the Managing Agent. By an order dated February 26, 1953, the Ap- 
pellate Tribunal held that the amount which accrued to the Managing Agent as 
commission was Rs. 3,09,114 butit accepted Rs. 1,00,000 as taxable income and 
Rs. %,09,114 was held to be an allowable expenditure within section 10 (2) (xv) of 
the Act and it was therefore allowed. The Tribunal in its order said that in the 
past also the Managing Agent had, in the interest of the Managed Company, waived 
a portion of the commission and then made the following observation : 


* “The Tribunal has also held that if the managin cy commission or a part thercof is 
foregone in the interest of the Managed Company, it woul be allowed as an expenditure under section 
10 (2) (xv) of the Act. We allow the amount foregone under Section 10 (2) (4v).” 


Against this order, at the instance of the appellant, a case was stated to the 
Bombay High Court for its opinion on the following two questions : 


(ig Whether on the facts and in the circumstances of the case, the sum of Rs. 2,09,114 was 
assessable in the hands of the assessee as its income. 


(ii) Ifthe answer to question (i) is in the affirmative whether the said sum is an allowable deduc- 
tion from the assessce’s income under section 10 (2) (xv) of the Act. 

The judgment of the High Court shows that it was inclined to decide the ques- 
tions in favour of the appellant, but at the instance of the Managing Agent the 
Appellate Tribunal was directed to submit a Supplementary Statement. 


No fresh evidence was led before the Tribunal but it appears that some em- 
phasis wag laid on a letter of the Managing Agent, dated September 18, 1951, sent 
to the Income-tax Officer. In this letter the Managing Agent had stated that the 
only commission which accrued to it was a sum of Rs. 1,00,000 and nothing had heen 
foregone from out of the commission so relinquished. It is also stated that the 
amount of Rs. 1,00,000 accrued because of the variation of the terms of the Managi 
Agency ent. Reference was also made in the letter to the Balance Sheet 
of the Managed Company ending December 31, 1950, showing that the paid-up 
capital was rupees 30 lacs, depreciation fund rupees 14 lacs, totalling rupees 44 
laes. As against thissum the Block Account showed a debit of over rupees 48 lacs 
and it was with the object of strengthening the financial position of the 5 
Gompany and in its interest that the Chairman of the of Directors had 
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requested and the Managing Agent had agreed to accept rupees 1 lac as commission. 
“The Income-tax Appellate Tribunal submitted a supplementary statement of case; 
dated May 3, 1954, in which it said (1) that there was no oblique motive in accept- 
ing Rs. 1,00,000 instead of rupees 3 lacs odd as commission and that the remission 
was bona fide. It was also remarked that it was not even faintly suggested by the 
Department that what was given up by the Managing Agent from the commission 
was done with some dishonest motive ; (2) the amount foregone by the Managing 
Agent was an expenditure incurred wholly and exclusively for the purpose of the 
business of the Managing Agent; (3) that when the appeal was decided by the Ap- 
pellate Trjbunal it did not have the slightest doubt in its mind that the commission 
was foregone for business considerations ; and (4) that the amount was given up 
or expended for reasons of commercial expediency. -A very significant paragraph 
in the Supplementary Statement of the Case was paragraph 4 which stated : 


“ It was assumed that what was in the interest of the managed company was in the interest of 


the x ci t of the managing agent and the man company are, t0 to say, 
linked up. f: G [ omeany is put on a ander position, agen the shareholders of the 
m company benefit, but also the managing agent, inasmuch as the managing agent would 
get a larger commission in future.” ; i 
The basic facts which arise out of the Statement of the Case and the documents 
which were produced by the Managing Agent are: (1) the rather unsatisfactory 
financial position of the managed company as shown by the Balance-Sheet ; (2) in 
the past also the Managing Agent had been remitting a part or whole of the com- 
mission whenever the profits of the Managed company were unsatisfactory ; (3) in 
the year of account the profits of the managed company as per profit and loss ac- 
«count were Rs. 5,72,192. This was after paying to the Managing Agent a com- 
mission of Rs. 1,00,000 and if whole of the accrued commission „been deducted 
then the profits would have been Rs. 3,63,078 which would be the lowest amount 
since 1940 and the amount of commission would have been the highest; (4) it was 
not a bounty by the Managing Agent to the Managed Company ; (5) the business 
of the Managing Agent was so linked up with the Managed Company that if the 
latter was put on a sounder position the Managing Agent would also get a larger 
commission in future; and (6) the Managing Agent had accepted Rs. 1,00,000 
at the instance of the Chairman of the Board of Directors of the Managed com- 
pany. This was the material on which the. Tribunal gave a finding in its Supple- 
mentary Statement ‘that what was given up by the assessee was an expenditure 
for the purpose of the assessee’s business’. On this statement the High Court by 
its judgment, dated February 15, 1955, held the finding of the Appellate Tribunal 
to be one of fact. It said: 


“Now this is a finding of fact and unless it can be suggested that there was no evidence to support 
the finding of fact we are concluded by this finding of fact ”. mie Py 


Therefore the question in regard to section 10 (2) (xo) was answered in favour 


of the Managing Agent. It is against this judgment and order that the appellant has 
come in appeal to this Court by Special Leave. 


For the appellant it was argued that there was no evidence in support of the 
finding that the amount of about rupees 2 lacs which was foregone by the 
Managing Agent, was wholly and exclusively laid out for the purpose of the 
Managing Agent’s business and emphasis was laid on the finding of the Appellate 
Tribunal in its order, dated February 26, 1953, that in the past the commission had. 
been given up by the Managing Agency in the interest of the Managed Company 
and that if the Managing Agent’s commission or part thereof was foregone in the, 
interest of the Managed Company it was not an allowable expenditure under sec- 
tion 10 (2) (x). It was also argued that there was no evidence in support of the |. 
finding that the amount was expended for the benefit of the Managing Agent and 
that even if as a result of the amount being foregone the Managing Agent was helped 
because it benefited the Managed Company,.then section 10 (2) (xo) would stot be 
attracted ; in other words, the question had to be-looked: at from the point of View 
of the direct concern of the Managing Agent and not of remoter or indirect result 
which may flow as a result of the benefit to the Managed Company and in each ease 

f . ° 
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a qugstion on each set of facts is whether the bedent. is to the: assessee, Aa ta, the 
Managing Agent or to sameone else. , 


In his argument the learned Soliċitor-General, eiaei to the following a 


Tata Sons, Ltd. v. The Coimisiones of Income- -tax, Bombay? There the assessee 
was the Managing Agent of another company and was entitled to reteive com- 
mission on the net profits of the Managed Company. During the relevant year 
the assessee voluntarily paid a sum of money towards the bonus which the Managed 
Company paid to some of its officers.and claimed. it as a deductible expenditure 
under section 10 (2) (xv) of the Act.» This deduction was allowed on the ground 
that the object'of the payment from the point of view of commercial prineiples was 
to increase the profits of the Managed Company and thereby the commission of the 
Managing Agent..' It was argued there also that the payment was entirely gratui- 
tous but that contention was repelled, because the object of the payment from the 
point of view of commercial principles was to increase the efficiency of the Managed 
Company and thereby to mcrease the profits of the Managed Company and the 
commission of the Managing Agent. And thus there was an important nexus bet- 
ween the Managed Company and the Managing Agent. It was also held that the 
question whether‘ money was wholly expended or laid out for the purpose of the 
business of the assessee nonpey must be determined: ‘upon En A of ordinary 


commercial trading. ° 
The second case was Union Cold Storage Company, Lid. v. Jonés?. There a British 
company transferred its foreign cold storage business carried on by it directly or 
through subsidiary companies to an American Gompany for a term of years in con- 
sideration of certain annual payment to the subsidiary companies and ofa guarantee , 
of any sum necessary to meet its fixed charges and maintain its dividends. The pro- 
perty remained the property of the British Company but it was placed under the 
sole control of and was used by the American’ Company for its own business. There 
was no demise or lease’ to, the American Company and no rent was payable but the 
Amefican Company was to keep it in proper repair and working order. The British 
company paid for fire insurance premiums in-respect of the premises—machinery, 
etc., and claimed: deductions for the sums so paid out of its profits and for wear and 
= the machinery and plant of the transferred business. It was held that the 
oF aig did not represent'money wholly and exclusively laid out for the 
purpose of trade of the assessee company as the machinery and plant were not used 
or those purposes and the deductions claimed ‘were therefore not admissible. It 
was argued: in that case that by the agreement the assessee company had secured 
not ee the right to receive upto the sum specified but also that the American com- 
y would have an inceutive to send business to the assessee company in order that 
fts pron should reach that specified figure and therefore the expenditure was 
Jeductit e. But it was held that in order to be so deductible it had to be for the benefit 
o£ the trade which immediately concerned the assessee company. Its wa also held 
that if it was of such a nature then the deduction was prima facie a proper one even 
though it might inure to the benefit of a third party and the matter had to be tested 
from the point of view .of the assessee company. 
The learned eoliciion General, relied upon'a passage in the judgment at page 
74r: ae 
oa they (the Commissioners) find that there was a reflex result of this Agreement 
ewhich ete to the benefit of the Appellant Company but I think in terms they indicate that that 
result was not a direct résult but a reflex result. In their reasons in which they came to their conclu- 
sign they say the arrangements with regard to the stores and machinery and plant were not of an ordi- 


nary m nature and they, did not extend the Appellant Company's market. They also say that the 
ery and plant'in question is used primarily for the purposes of the trade of the National 


„ompa With those findings before us I itis quite clear as a matter ot het that me facts 80 
puq aay V tiate this case wholly from Ushers case”? + 


From this it was sought. to ‘be argued that what one is to isk at is the direct 
result*to the assessee and not remoter or -indirect results. What-the Court found in 
lO EGR a Se ar e E 
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that case was:that insurance premiums were paid by the British Company as qwners 
and not in the course of business and that the assets were used not for its business 
but for the business of another. The real test laid down after reference to Usher’s 
Wiltshire Brewery Limited v. Bruce, was that deduction may be.allowed in cases where 
the payment of expenditure is incurred for the purpose of the trade of the subject. 
making the ‘return and it does not matter that this payment may inure to the benefit 
of a third party. 

Another case relied on was Eastern Investments, Lid. v. The Gommissioner of Income- 
tax, West Bengal*®, where a private limited company, had a share capital of rupees 
250 lacs ofewhich shares of the value of rupees 50 lacs were held by A and the 
remaining*hy } his nominees. The company was in need of money and with the con- 
sent of A it resolved to redyce the share capital by rupees 50 lacs by the company 
taking over rupees 50 lacs worth of shares and issuing to A debentures of the face 
value of rupees 50 lacs carrying interest at 5 percent. The Income-tax Appellate 
Tribunal and the High Court held that the interest on debentures was not an allowa- 
ble expenditure ‘under section 12 (2) of the'Act. This Court, on appeal, was of the 
opinion that the transaction was of a commercial nature from the point of view of 
the asessee company and on a review of all the facts it came to the conclusion that 
the transaction was voluntarily entered into in order indirectly to facilitates the 
carrying on of the business of the company and so made on‘the ground of commercial 

ediency.. The argument that the debentures were held by: the shareholder was 
rejected on the ground that it made no difference whether the debentures were held 
by the shareholder or by an outsider. The‘test laid down by this case therefore 
was that in the absence of fraud or an oblique motive and if a transaction is of a 
nature which: is entered into in the course of business of the assessee and is commer- 
cially expedient then it does become a deductible allowance. If as a result of the 
transaction the asessee benefits it is immaterial that a third party also benefits 
thereby. At page 599, Bose, J., observed : 

“ In the absence of a suggestion of a fraud this is not relevant at all for giving effect to the pxovi- 
sions of section 12 (2) of the Income-tax Act, Most commercial transactions are entered into for the 
mutual benfit of both sides, or at any rate each side doh to gain something for itself. The test for 
present purposes is not whether the other party bentfited, nor indeed whether this was a prudent 
transaction which resulted in ultimate gain to the appellant, but whether it was properly entered 
into as a part of the appellant’s legitimate commercial undertaking in order indirectly to facilitate the, 


carrying on of its business.” 

In Odhams Press, Lid. v. Cook?, the assessee company had acquired all the states 
in a subsidiary company and printed and ‘published a periodical for the subsidiary 
company. The subsidiary company made a loss during the accounting year and 
the assessee company wrote off that amount of loss from the amounts due to it from 
the subsidiary company and claimed a deduction of that loss from its profits on 
trading account or as money laid out or expended forthe purpose of its trader The 
Special Commissioners found that the sum was not written off wholly or exclusively 
for the purpose of their trade or business and therefore it was an inadmissible 
deduction. This question was held to be one of fact and that there was evidence to 
justify that conclusion. Viscount Caldecote, L.C., said that the trade or the business, 
of one Company even though it may affect very closely the trade or business of another 
was not the same thing as that other’s trade or business. In computing the profits 
and gains of the assessee, it is his trade that is to be regarded. At page 110, 
Viscount Maugham observed : 


“My Lords, the question thus put answers itself. There were, beyond dispute, the two relation- 
ship, between the Company and the Coming Fashions Lid., already referred to. The allowance of 
the £2 27 53. 8d. to Coming Fashions Ltd.. might have been “laid out or expended for the purpose of ° 
the trade’ o° Coming Fashion: Ltd., or to iome extent for both purposes and itis plair that these facts 
alone were sufficient tc show that there was evidence to justify the conclusion of the Commissioner 
that the sum written off was not written off wiel and exclusively for the purpose of the trade or g - 
business of the Appellants.” 


The connection .between the assessee company and the subsidiary company, 
apart from the holding of shares, was that the assessee company did printing fog 
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the subsidiary company. The effect of the transaction was debiting of another 
entity’s loss to the assessee company but there was no direct connection between 
the profits of the assessee company with that of the amount claimed. The real point 
in that case was that the amount was not wholly and exclusively written off for the 
purpose of the assessee company. Viscount Maugham said : 


e 

“ Is there any real ground for contending on the evidence that one reason for writing off the sum 
was not to enable Coming Fashions Ltd., to continue to carry on its business as compiler and vendor 
of ‘ Everywoman’s ’?” 
The cases we have discussed above show that it is a question of fact in each case 
whether the amount which is claimed as a deductible allowance under gection 10 
(2) (xe) of the Income Tax Act was laid out wholly and exclusively for the purpose 
of such, business and if the fact-finding tribunal comes to the conclusion on evidence 
which would justify that conclusion it being for them to find the evidence and to 
give the finding then it will become an admissible deduction. The decision of 
such questions is for the Income-tax Appellate Tribunal and the decision must be 


sustained if there is evidence upon which the Tribunal could have arrived at such a 
conclusion. 


Another fact that emerges from these cases is that if the expense is incurred for 
fostering the business of another only or was made by way of distribution of profits 
or was wholly gratuitous or for some improper or oblique purpose outside the course 
of business then the expense is not deductible. In deciding whether a payment 
of money is a deductible expediture one has to take into consideration questions 
of commercial expediency and the principles of ordinary commercial trading. If 
the payment or expenditure is incurred for the purpose of the trade of the assessee 
it does not matter that the payment may inure to the benefit of a third party (Usher’s 
Wiltshire Brewery, Lid. v. Bruce’. Another test is whether the transaction is properly 
entered into as a part of the assessee’s legitimate commercial undertaking in order 
to facilitate the carrying on of its business ; and it is immaterial that a third party 
als benefits thereby : (Eastern Investments, Lid. v. The Commisstoner of Income-tax, West 
Bengal*.) But in every case it is a question of fact whether the expenditure was ex- 
pended wholly and exclusively for the purpose of trade or business of the assessee. 
In the present case the finding is that it was laid out for the purpose of the assessee’s 
business and there is evidence to support this finding. Mr. Palkhivala referred in 
this connection to Atherton v. British Insulated & Helsby Cables, Ltd.*, where at 
page 191, Viscount Cave, L.G., observed : 


“ It was made clear in the above-cited cases of Usher's Wiltshire Brewery v. Bruce’ and Smith v. In- 
corporated Council of Law Reporing* that a sum of money-expended, not of necessity and with a view 
to a direct and immediate benefit to the trade, but voluntarily and on the grounds of commercial 
expediegcy and in order indirectly to facilitate the carrying on of the busines may yet be expended 
wholly and exclusively for the purpose of the trade ; and it appears to me that the findings of the Com- 
missioners in the present case bring the payment in question within that dercription. They found 
(in words which I have already quoted) that the payment was made fo: the sound commercial purpose 
of enabling the Company to retain the services of existing and future members of their staff and of 
increasing the efficiency of the staff ; and after referring to the contention of the Crown that the sum 
of £31,784 was not money wholly and exclusively laid out for the purposes of the trade under the Rule 
above referred to, they found that the deduction was admissible—thus in effect, although not in terms, 
negativng the Crown’s contention. I think that there was ample material to support the findings of 
the Commissioners, and accordingly that this prohibition does not apply.” 


. Thus in cases like the present one in order to justify deduction the sum must be 
given up for reasons of commercial expediency ; it may be voluntary, but so long 
e as it is incurred for the assessee’s benefit the deduction would be claimable. 


. The Income-tax Appellate Tribunal has found in favour of the Managing Agent 
“=m that the amount was expended for reasons of commercial expediency, it was not 
™ given as a bounty but to strengthen the Managed Company and if the financial posi- 
tion of the Managed Company became strong the Managing Agent would benefit 
thereby. That finding is one of fact. On that finding the Income-tax Appellate 
rt. 6 Tax Cas. 399. 3- 10 Tax Cas. 155. 
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_ In our opinion, the judgment of the High Court was right and we would dis« 
miss this appeal with costs. i 


"Tribunal rightly came to the conclusion that it was a deductible expense undgr sec- 


. —— Appeal dismissed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRecent:—P. B. GAJENDRAGADKAR AND K. C. Das Gupta, JJ. 
‘The Associated Cement Company, Ltd. f .. Appellant* 
2. 
Shri P. D. Vyas and others .. Respondents. 


Industrial Employment (Standing Orders) Act (XX of 1 , sections 3, 4, 5 and 15—Draft Standing Orders 
sits pintado te cribs pri Salle og rL Gradas ilo wh Be ede 
standing orders praseribad 5a, the rules ees, ACE Jurisdiction qf the ifying authority to modify the draft 
orders. : 


Section 15 (2) (b) of Act XX of 1946 provides that the rules which the appropriate Government 
may make under the Act may set out A dal standing orders for the purposes of the Act. Section 3 
requires the employer to submit draft standing orders and sub-section (2) of section n provide that 
in the draft so submitted provision shall be made for every matter set out in the Schedule which may 
be applicable to the establishment and where model standing orders have been prescribed shall be, as 
far as is foes in conformity with such model. Under section 4 the Draft Standing Orders are 
certifiable if it complies with the provisions in section 3 and also prior to amendment in 1956 that it is 
not the function ‚of the certifying officer or the appellate authority to adjudicate upon the fairness or 
reasonableness thertof ; but after amendment in 1956, it can also be gone into. 

It is common ground that model standing orders have been prescribed in the instant case and the 
effect of section 3 (2) is that unless it is shown that it is impracticable to do so, the oP, ants’ draft 
has to conform to the model. Respondents 1 and 2 have held that it was practicable to insist on 
confirmity with the model standing orders in regard to the topicsin dispute, and so have made the 
modifications complained of. Having regard tothe relevant provisions set out iņfrait is difficult 
to accept the plea that they have exceeded their jurisdiction. 


Therefore the High Court was right in holding that the authorities under the Act had acted 
within their jurisdiction in making the impugned modifications. J . 

The appellants had not raised in the Bombay High Court in their writ petition the plea that on the 
merits the modifications are impracticable. It will not be open to them to raise it for the first time in 
the instant appeal. 

Appeal from the Judgment and Order, dated the 2nd December, 1954, of the 
Bombay High Court, in Appeal No. 122 of 1954, arising out of the Judgment and 
Order, dated the goth September, 1954, of the said High Court, in Civil Miscel- 
Janeous Application No. 267/X of 1954. ° 


R. F. Colah, Advocate and S. N. Andley, F. B. Dadachanji, Rameshwar Nath and 
P. L. Vohra, Advocates of Ad/s. Rajinder Narain & Go., for Appellant. 


Gopal Singh and R. H. Dhebar, Advocates, for Respondent No. 2. 


The Judgment of the Court was delivered by 

Gajendragadkar, 7.—-The Associated Cement Companies Ltd., Dwarka Cement 
Works, Dwarka and the Associated Cement Companies Ltd., Sevalia Cement Works, 
Sevalia (hereinafter called the appellants) own and manage several cement works , 
throughout India including inter alia cement manufacturing factories at Dwarka 
and Sevalia called the Dwarka Cement Works and the Sevalia Cement Works res 
pectively. In 1946 the appellants submitted to respondent 2, the Commissioner 
of Labour, Bombay, in his capacity as certifying officer, draft standing orders for 
certification under section 3 (1) of the Industrial Employment (Standing Orderg 
Act, 1946 (XX of 1946) (hereinafter called the Act). Respondent 2 made several 
alterations in the draft submitted by the appellants. The two important altera tions 
which are the subject-matter of the present appeal were in respect of items Nos 8 
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and: 16... Under item No. 8. the draft standing orders had required that noticg of 
fourteen days shall be given in the event of discontinuance of a shift. Respondent 2 
has modified it by increasing the period of notice from fourteen days to one month. 

is modification has been made in accordance with the model standing order on 
this subject. Similarly, item No. 16 (2) in the draft standing orders provided that 
striking work either singly or with other workers without giving fourteen days’ 
previous notice would be treated as misconduct whereas item No. 16 (3) provided 
that inciting while on the premises any worker to strike work shall be treated as 
misconduct. These two provisions in the draft.have been modified by respondent 2 
and the order thus modified provides that striking work illegally either singly or with 
other workers or abetting, inciting, instigating or acting in furtherance ofan illegal 
strike would be treated as misconduct. This modification also is consistent with 
the relevant provision in the model standing order. 


Feeling aggrieved by the modifications made by respondent 2 in the draft sub- 
mitted by them the appellants preferred an appeal to the Industrial Court (herein- 
after called respondent 1). Respondent 1 was not impressed by the contentions 
raised by the appellants with the result that the modifications made by respondent 
2 were confirmed and the appeal was dismissed. 


Thereupon the appellants filed a writ petition, being Miscellaneous Appli- 
cation No. 267 of 1954, in the Bombay High Court, challenging the validity’ of 
the action of respondents 2 and 1. Mr. Justice Coyajee, who heard the said appli- 
cation, upheld the contention raised by the appellants and came to the conclusion 
that in making the impugned modifications respondent 2 and respondent 1 had 
acted beyond their jurisdiction. The learned Judge, therefore, set aside the modir 
fications made and allowed the appellants’ petition. f 


Against this order respondent 2 preferred an appeal, being Appeal No. 122 
of 1954, before the Court of Appeal in the Bombay High Court. The appellate 
Court reversed the decision of Coyajee, J., and held that the action of respondents 
2 and 1 in making the modifications in question was justified by the provisions of 
the Act. In the result the petition filed by the appellants was dismissed. It is 
against this decision that the present appeal has been preferred by the appellants 
and the short question which it raises for our decision is: whether, under the pro- 
visions of the Act, it was competent to respondents 2 and 1 to make the impugned 
modifications in the draft standing orders submitted by the appellants for certi- 
fication under the Act? 


The Act has been passed because it was thought ; 


t 


expedient to require employers in industrial establishment to define with sufficient precision 
the conditions of employment under them and to make the said conditions known to workmen 
empl by them.” 


Standing Orders are defined by section 2 (g) of the Act to mean rules relating 
to matters set out in the Schedule. The Schedule sets out 11 matters in respect 
of which standing orders are required to be made by the employers. Mr. Kolah, 
for the appellants, contends that the main object of the Act is to require the employers 
to provide for conditions of service in respect of all the matters covered by the 
Schedule, and, according to him the jurisdiction of respondent 2 under the Act as 
it then stood is confined only to see that standing orders are made in respect of 
‘ all the itéms specified in the “Schedule. In this connection Mr. Kolah has 
strongly relied on the provision of section 4 which then laid down inter alia that : 


“it shall not be the function of the certifying officer or the appellate authority to adjudicate 
-ipon ¢ fa rness or reasonableness of the provisions of any standing order ”. 


e argument is that the Act expressly prohibits respondent 2 or respondent 1 
from enquiring ‘whether any of the provisions made in the draft standing orders 
are Yair or reasonable, and it is urged that, ini making the modifications in question, 
in Sübstan ce respondent 2 has embarked upon an enquiry about the reasonableness , 
or fairness of the relevant conditions included in the draft. Thus presented the 
atgument is‘no doubt attractive ; but there are some other provisions in ‘the Act 


~ 
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which show.that the argument based on the said provision of section 4 cannot sygceed. 
It is, therefore, necéssary to consider the other. provisions which: are material. 
Before we do so, we would like to add that by a subsequent amendmént’ madg in 
1956 section 4 now provides that it shall be the function. ofithe certifying officer or 
the appellate authority to adjudicate ‘upon the fairness or reasonableness of the 
provisions $f any standing orders. In other words, what was expressly .excluded 
from the jurisdiction of the authorities under the Act has now. been clearly made 
their duty, and so the argument based upon the provision as.it stood in 1946, is 

ae ` i á it 


after the amendment of 1956, purely academic. f 


_Sectigh 3 of’the Act requires the employër to submit draft standing orders. 
Section 3°(2) provides that in the draft thus submitted provision’ shall be made for 
every matter set out'in the Schedule which may be applicable ‘to the industrial 
establishment, and’ where model standing orders have been prescribed, shall be, 
so far as is practicable, in conformity with such model. It is common ground that 
model standing orders have been prescribed in the prtsent case, and so it follows 
that under section 3, sub-section (2) the draft submitted by the appellants had to be 
in conformity with the model standing orders’so far as was practicable. In other words, 
the effect of section 3, sub-section (2) is that, unless it is shown that it is impracticable 
to do so, the appellants’ draft had to conform to'the model.’ This position cannot 
be disputed. | Then, the next relevant provision of the Act. is contained in section 
4 which provides that standing orders.shall be certifiable under this Act if (a) pro- 
vision is made therein for every matter set out in the Schedule which is applicablé 
to the industrial establishment, and,(b) the standing orders are otherwise in con- 
formity with the provisions of this Act. . The rest of the provisions of section 4 
has already been cited and considered by us. . Having thus provided for the tests 
which, have to be, satisfied before a draft submitted by the employer can be treated 
as certifiable, section 5 provides for.the procedure of the proceedings which are 
taken before the certifying officer. Section 5 (2) lays down that after notice is given 
to the parties concerned the certifying officer shall decide whether or not any’ modi- 
fication of, or addition to, the draft submitted by the employer is necessary to render 
the draft standing orders.certifiable under the. Act, and shall make an order in 
writing accordingly.. .Sub-section (3) of section 5 then provides for certifying the 
draft after making modifications, if any, under sub-section (2). There is one more 
section to which reference may be made. Section.15 (2) (6) provides that the rules 
which the appropriate government may make under the Act may set out model 
standing orders for the purposes of this Act. The cumulative effect of these pro- 
visions is that the certifying officer has to be satisfied that the draft standing orders 
deal with every matter set out in the Schedule.and are otherwise in conformity 
with the provisions of the Act. This latter requitement necessarily imports the 
consideration specified in section 3, sub-section (2), that is to say, the draft Standing 
order must be in conformity with the model standing order which is provided under 
section 15 (2) (b) for the purposes of the Act, and, as we have already seen, unless it 
is shown that it would be impracticable to do so, the draft standing order must be in 
conformity with the model standing order. It is quite true that this requirement 
does not mean that the draft standing order must be in identical words but it does 
mean that in substance it must conform to the model prescribed by the appropriate 
government. 


The question which then arises is : was it or was it not open to respondent 2 - 
to consider whether the draft submitted by the appellants should not conform to 
the model standing order in respect of the topics with which we are concerned it 
the present appeal? ‘The answer to this question must obviously be in the affir- 
mative. It was not only open to respondent 2 to enquire into the matter but it was 
clearly his duty to do so before holding that the drait orders were certifiable und 
section 4. _ Now such an enquiry necessarily involves the consideration of the ques- 
tion as to whether it would be practicable to insist upon conformity with the nfodel 
standing order in regard to the matters in dispute. If respondent 2 was satisfied 
that it would be practicable to insist upon such conformity it would be within his 
competence to make the suitable modifications in the draft. If, on the other hard, 
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he togk the view that it would not be practicable to insist upan such conformity he 
would, despite the disparity between the model and be da, treat the draft as 
centifiable. ` In the present case respondent 2 as well as respondent 1 have held that 
it was practicable to insist upon conformity with the model standing order in 
regard to the matters in dispute ; and so they have made suitable modifications. 
Having regard to the relevant provisions which we have just considered, it seems 
difficult to accept the plea that in making the modifications in question respondent 
2 and respondent 1 have exceeded their jurisdiction. It is important to make a. 
distinction between considerations of fairness or reasonableness which are excluded. 
from the purview of the enquiry before respondent 2 and respondent » from con- 
siderations of practicability which are necessarily imported in such an enq&iry. The 
line separating the one from the other may be thin but nevertheless it is a firm and. 
existing liné which it statutorily recognised in the respective provisions of the Act. 
Respondent 2 may not modify the draft on the ground that its provisions are unfair 
or unreasonable but he can and must modify the draft in matters covered by the 
model standing order if he is satisfied that conformity with such model standing 
order is’ practicable in the circumstances of the case. In our opinion, therefore, 
the High Court was right in holding that the authorities under the Act had acted 
within their jurisdiction in making the impugned modifications. . 
We may now refer to the decisions to which our attention was invited by Mr. 
Kolah. In Guest, Keen, Williams (Private) Lid. v. Sterling (P. F.) and others!, this Court 
had occasion to consider the effect of a part of the provision contained in sectio 4 
of the Act as it stood before its amendment in 1956. It is, however, clear 
that in that case the point raised for our decision now did not fall to be considered, 
In Electric Workers Union v. The U. P. Electric Supply Co.*, Mr. Justice Wanchoo, who 
was acting as the appellate authority under the Act, appears to have held that the 
rovision contained in section 3 (2) had nothing to do with the power of the certi- 
Bing officer to substitute the model for the draft. According to the learned Judge 
the said provision was intended merely to help and guide the employers as to how 
they should frame their draft standing orders. This decision apparently supports 
the argument that the certifying officer cannot make any changes in the provisions 
of the draft where those provisions are clear on the ground that they are not rea- 
sonable and fair and that other provisions which may- have been provided 
in*the model standing orders should be substituted for them. If, in making these 
observations, it was intended to decide that, before certifying the draft standing 
orders submitted by the employer, the certifying officer cannot enquire and decide 
whether it would be practicable or not to make the provisions in the draft\conform 
to the model standing orders, with respect, we would hold that the said decision 
is inconsistent with the true effect of the relevant provisions of the Act. We may 
incidenfilly add that the observations made by Wanchoo, J., in that case have not 
been approved by the Allahabad High Court in Jiwan Mal & Co. v. Secretary, Kanpur 
Loha Mills Karamchari Union and others?. In Mysore Kirloskar Employees’ Association v. 
Industrial Tribunal, Bangalore and another‘, the Mysore High Court has considered 
this question and it appears to have concurred more with the view expressed by the 
Bombay High Court which is the subject-matter of the present appeal than with 
the observations of Wanchoo, J. ` 


There is one more point to which reference must be made. Mr. Kolah 

* attempted‘to argue before us that, even if the authorities under the Act kad jurisdic- 
tion to deal with the matter and examine whether or not it was practicable to insist 
wfpon conformity with the model standing orders, the modifications made by them 

on the merits are impracticable. We have not allowed Mr Kolah to urge this con- 
tention before us because such a plea was not raised by the appellants in their peti- 
“Nn for a writ before the Bombay High Court, and it would not be open to them to 
raise it for the first time before us. Besides, in a petition fora writ of certiorari it 





id 
“a 1g60 S.G. J. 28: : (1959) 2 L.L. J. 405 : 3. AIR. 1955 AIL 58r. 
A.ĻR-. 1959 S.G. 1279 (.G.): ; 4 (1959) 1 P-L]. 531. 


ez. ALR. 1949 4-504. 


d 
n] PIYARE LAL ADISHWAR LAL V. COMMR. OF LT., DELHI (Kapur, F.). DLI 


would normally not be open to the appellants to challenge the merits of the figdin 
matle by the authorfties under the Act. Boang 
The result is the appeal fails and is dismissed with costs. ` 2 
; P 
Appeal dismissed. 
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(Civil Appellate Jurisdiction.) 
Present :—S. K. Das, J. L. Kapur anp M. Hipayaturxan, JJ. 


Piyare Lap Adishwar Lal .. Appellants* 
a 
The Commissioner of Income-tax, Delhi e- Respondent. 
Ancoms-tax Act (XI of 1922), sections 7 and 10—Kartha of Hindu joint family employed as Treasurer in a 
bank—Kartha ishing joint family property as security—Income received: whether individual income of Kartha or 


ty—. 
the income of the joint family—Emoluments received by the Kartha if amounted to profits and gains of business. 

[Tests of relationship of master and servant and employer and independent contract or considered: 
and held that the treasurer in the instant case was a servant of the bank] 

Treasurership of a bank is an employment of responsibility, trust and fidelity and mere ability 
to furnish a substantial security is not the sole or main reason for being appointed as a Treasurer: 
The Treasurer’s experience as an overseer of the Bank and his being appomted on his applying for thẹ 
post are indicative of personal fitness for it. 5 

There is nothing to show that the Treasurer had received any particular trainng at the expense 
of the family funds or his appointment was the result of any-expenditure with detriment to the y 

It has not been so far held that the mere fact of giving joint family property in security for the 
good conduct of a member of the family employed in a post of trust is sufficient to make the emoluments 
of the post joint family property, because of ariy detriment to the family property or risk of loss, 

The emoluments received by the Treasurer (Kartha) were in the nature of ‘salary and therefore 
assessable under section 7 of the Income-tax Act and not under section 10 of the Act as profits and gains 
of business and the salary was the income of the individual (Treasurer) and not the income of the joint 
family. — 
Appeal from the Judgment and Order, dated the r2th May, 1955, of the 
Punjab High Court in Civil Reference No. 17 of 1953. ` a 

A. V. Viswanatha Sastri, Senior Advocate (S. N. Andley, J. B. Dadachanji, 
Rameshwar Nath and P. L. Vohra, Advocates of Messrs. Rajinder Narain & Co., with. 


him), for Appellants. . 
C. K. Daphtary, Solicitor-General of India, (R. Ganapathy Iyer and D. Gupta, 
Advocates, with him), for Respondent. : Í $ 


The Judgment of the Court was delivered by 

Kapur, 7.—This is an appeal against the judgment and order of the High Court 
of Punjab ii on a reference under section 66 (1) of the Indian Income-tax Act 
which was answered in favour of the Commissioner of Income-tax. The appel- 
lant is the assessee—a Hindu undivided family—with Sheel Chandra as its Karta 
and the respondent is the Commissioner of Income-tax. 


The appeal relates to the assessment year 1951-52. The appellant, a Hindu 
undivided family, consisted of Sheel Chandra and his younger brother’. Their 
father Adishwat Lal, upto his death on 16th April, 1950, was the Treasurer of, 
several branches of the Central Bank of India (which in the judgment will be referred 
to as the Bank). During his father’s lifetime Sheel Chandra was employed as an 
Overseer in the Bank on a salary of Rs. 400 a month. Sheel Chandra was appointed 
Treasurer of the Bank at Delhi and sixteen other branches of the Bank. As Treas 
he furnished security to the Bank of certain properties of the Hindu undividgd. 
family, which consisted of title deeds of immovable properties in Chandni Chowk, 
Seen tt ene 


26th April, 1960, i 
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Delhi,and Government of India securities of the value of -Rs. 75,000. The Hindu 
undivided family owns considerable property. Its income Yrom house property 
alęge is Rs’ 50,000 per annum and it owns stocks, shares and Government securities 
also of considerable value. As Treasurer Sheel Chandra received in the year of 
account fromi ‘the Bank a sum of Rs. 23,286-and the question for decision is whether 
this sum, is the individual income of Sheel Chandra as salary or it if part of the 
income of the Hindu undivided family. -Thè Incomé-tax Authorities held this sum 
to be the latter and taxed it as such. The Income-tax Appellate Tribunal in up- 
holding this view held that on a proper construction of the written agreement 
between Sheel Chandra and the Bank, the emoluments received by the Treasurer 
were profits and: gains . of business and it further held that as the security farnished - 
by Sheel Chandra came out of the joint family properties, the emoluments could 
not be said to have been earned without detriment to the family property and there- 
fore were part of the’income of the Hindu undivided family. At the instance’of the 
appellant the Tribunal referred under section 66 (1) the following two questions 
to the High Court :— : 

(1) “ Whether in the facts and circumstances of the case and on a true construction of the 


agreement between the Central Bank of India and Sheel Chandra the salary and other emoluments 
received by Sheel Chandra as Treasurer of the said Bank are assessable nder the head ‘salary’ or 
under the head ‘ Profits: and gains of business’ ”, 

' (2) “ Whether in the facts and circumstances of the case, Sheel Chandra’s emoluments as 
Treasurer of the Central Bank of India, Ltd., were rightly assessed in the hands of the Hindu undivided 
th ° 


family of which he is the Karta ”. £ 
Both questions were answered against the appellant. 


On a consideration of the various clauses of the agreement between Sheél 
Chandra and the Bank, the High Court held that the relationship between them was 
not one of master and servant but that of an employer and independent contractor 
and therefore the emoluments received by Sheel Chandra as Treasurer were not 
salary but profits and gains of business. As to the second question the High Court 
was of the opinion that the emoluments were the income of the Hindu undivided 
family because Sheel Chandra was not appointed Treasurer on account of any 
personal qualification but he was appointed because (a) his father was a Treasurer 
of the Bank before him and (b) he had furnished substantial security which was part 
of the property of the Hindu undivided family. ` Against this judgment and order 
the appellant has come in appeal to this Court. : 


The nature of the employment of Sheel Chandra has to be gathered from the 
agreement, dated 1gth September, 1950, between him and the Bank. It shows 
that on his application for appointment as a Treasurer at Delhi and sixteen other 
branclaes of the Bank, the Bank appointed him Treasurer for those branches and 
he could, by mutual agreement, be appointed at other branches in the Punjab, 
Uttar Pradesh and Rajasthan. The appointment took effect from 16th April, 1950, 
Sheel Chandra undertook to perform the duties and be responsible as Treasurer of 
the various branches of the Bank and was required to engage and employ subordinate 
staff called the Cash Department Staff such as Head Cashiers, Cashiers, Potdars. 
Guaranteed Peons, Godown Keepers, Assistant Godown Keepers, Chowkidars and 
Clerks and other persons necessary for the efficient working of the said offices. He 
had the power to “control, dismiss and change ” this Staff at his pleasure but he 

* could’ net engage or transfer any member of the Staff except with the approval 

of the Bank and had to dismiss any such member if so required by the Managing 
"Director of the Bank or Agent of the Office. 

The Treasurer and the Cash Department Staff were to do and be respon- 

Nibi for all work in connection with receipts and payments of monies and had to 

do such other work as was customarily done by cashiers and shroffs of Banks. The 

‘TPeasurer was also responsible for the correctness ‘and genuineness of all hundies 

and cheques bearing signatures and endorsements in vernacular and for genuine- 

ness of all signatures and writings in any language or character or any securities; 

voucher deeds, documents and writings which the Treasurer or, the Cash Depart- 
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meat Staff dealt wih and in case of any loss or damiage arising out of any forged 
signatures and endorsements on any document accepted or dealt with by the Cash 
Department Staff as correct and genuine, the Treasurer was responsible to peake 
good the loss. He was also required, when asked by the Bank, to engage th neces- 
sary staff, fo look after the goods pledged with the Bank and he was responsible 
for the good conduct of such staff. It was also his duty to make enquiries and 
report upon the identity, credit and solvency of persons dealing with the Bank and 
was liable for any loss arising out of any wilful misrepresentaton or negligence in 
the enquiry or report made by him or his representative in any matter arising in the 
course of semployment. He or his representative were also required, when asked, 
tò give réliable information in regard’ to hundi business but he was not responsible 
for any damage or loss arising therefrom. He also undertook when required by the 
Officers of the Bank to value and give correct certificate in regard to the genuineness, 
fineness and weight of bullion and gold ornaments and other valuables pledged 
with the Bank. He was responsible for any loss to the Bank in case of any wilful 
misrepresentation or negligence in regard to.this branch of his duty. He further 
undertook to supply to the Bank as many persons as were required at the various 
branches of the Bank which the Bank opened in future. He undertook respon- 
sibility for the safe custody of the monies and ornaments and other valuables kept 
with or pledged wih the Bank as also for the bills of exchange, promissory notes, 
hundies or other securities. Besides this he was required to satisfy the Agent or the 
Manager of the branch that all the monies of the Bank and other valuable securities 
which had not been duly used and accounted for were intact and in their proper 
places. . 


Sheel Chandra was paid a salary of Rs. 1,750 per mensem for all the branches 
he was employed in. Besides this he was paid certain sums of money for guaran- 
teeing the conduct of Godown Keepers, Assistant Godown Keepers and Chéwkidars 
supplied by him. If the branches or out-agencies were increased he was to receive 
sich increase in salary as might mutually be agreed upon. ‘On the closing ofeany 
branch there was to be a corresponding reduction in the remuneration. The 
members of the Cash Department Staff were to be paid travelling allowance accord- 
ing to the rules of the Bank. In addition to the remuneration abovementioned the 
Treasurer or his authorised representative when visiting different branches were, to 
get actual railway fare. The various members of the Cash Department Staff 
were to be paid their salary directly by the Bank but the Bank was not boundto pay 
more than the scale laid down by it. The permanent members of the Cash Depart- 
ment Staff were to get the usual increments and benefit of Provident Fund and 
travelling allowance in accordance with the rules of the Bank. The Treasurer was 
required to engage members of the Cash Staff on salaries laid down by the Bank 
and if he paid anything more than the usual Bank scale he had to pay it fhimself: 
The Treasurer was also entitled to nominate and appoint a representative to carry 
on the duties undertaken by him at the various - offices of the Bank but these 
appointments were subject to the approval of the Bank. ` 


The Treasurer was responsible for the acts of omission and commission and for 
neglect and default of his representatives and for each and every member of the 
Cash Department Staff. There are various clauses in the agreement requiring 
the Treasurer or his representative to perform their duties efficiently, honestly and 
in a proper manner. The Treasurer and the Cash Department Staff were under ` 
the control of the Bank. They were required to make entries in the books of account 
which were furnished by the Bank giving full particulars of all monies received and 
paid by them and in such manner as the Agent of the Bank might from time to time 
direct in writing. The Treasurer had to carry out his duties faithfully and 
communication made by the Bank to any member of the Cash Department Sta: 
was to be considered as a communication made to the Treasurer himself ande he 
was bound to take notice of it. The agreement could be terminated by thre 
' calendar months’ notice in writing by either side but in the event of any brett 
of any condition of the agreement by the Treasurer his services could be termina: 
forthwith ; but his liability was to continue. There was also an arbitration claysee 
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Counsel for the appellant contended that the varous provisions of the agreement 
showed that Sheel Chandra was a servant of the Bank and not an independent 
contactor. “He laid particular emphasis on the fact that he was appointed a 
TreasuNx on a monthly salary and his services could be terminated forthwith in 
certain circumstances. Besides this he was to carry out his duties as directed by 
the Bank and was to discharge his duties faithfully and if in the discharge of his 
duties he caused any loss to the Bank he was liable to make good the loss. These 
factors, according to him, showed that he was not an independent contractor or an 
agent of the Bank but was a salaried servant. The contention on behalf of the 
respondent on the other hand was that the agreement showed that Sheeb Chandra 
was carrying on a business in that he was supplying cashiers and other §nembefs 
of the Cash Department Staff for a monetary consideration. He guaranteed their 
fidelity which was an insurance undertaken by him. He was to get certain sums of 
money for supplying each member of certain classes of servants to the Bank and 
the agreement between the Bank and Sheel Chandra could be terminated by notice 
and there was an arbitration clause and he was not required to serve personally. 


Undoubtedly there are some terms in the agreement which are unusual as 
ordinary agreements of service go but in the case of an agreement between a Bank 
and a Treasurer they are not so unusual. There was an agreement with very similar 
clauses in Shivanandan Sharma v. The Punjab National Bank, Lid.1 and it was held to 
be an agreement of service and not of agency. 


Now, the. duties of Sheel Chandra under the agreement are such as are peculiar 
to the employment of Treasurers. It is true that as Treasurer, Sheel Chandra 
had also undertaken to indemnify the Bank not only for his own default but also’ 
for the default of the members of the Cash Department Staff. But Banks have to 
deal with monies, valuable securities gold and other valuables and must necessarily 
employ. servants whose honesty is guaranteed and it is necessary for the Bank to 
have some one in its employment who can perform these duties in a responsible 
manner and be answerable to the Bank for negligence and default in the performance 
of this class of work. In the very nature of things one man cannot do all this work, 
not even at one branch, what to say of several branches ; other people have therefore 
to be employed and although the persons employed in the Cash Department are 
servants of the Bank they do the work which ereti ordinarily and customarily 
do and consequently the Treasurer is made responsible for any damage which the 
Bank suffers due to the default of the Treasurer or of those employed to do the work 
of the Cash Department. f 


It is difficult to lay down any one test to distinguish the relationship of master 
and servant from that of an employer and independent contractor. In many cases, 
the test aid down is that in the case of master and servant the master can order or 
require what is to be done and how it is to be done but in the case of an independent 
contractor an employer can only say what is to be done but not how it shall be done. 
But this test also does not apply to all cases, e.g., in the case of Ship’s master, a 
chauffeur or a reporter of a newspaper. It was pointed outin Cassidy v. Ministry of 
Health? that in the case of contract of service ~ : 

“a man is employed as part of the business, and is work is done as an in part, of the 
business whereas under a contract for services the contractor is not integrated into the business but 
. is only aceegsory to it”. 

In -certain cases it has been laid down'that the indicia of a contract of 
s€rvice are (a) the master’s power of selection of the servant ; (b) the payment of 

es or other remunerations; (c) the masters right to control the method of doing 
the work and (d) the master’s right of suspension or dismissal ; Short v. J. and Hender- 

Ltd.?. Bhagwati, J.,in Dharangadhra Chemical Works, Ltd. v. State of Saurashtra‘ 
said that in all cases the correct method of approach is whether having regard to the 
nature of work there was due control and supervision by the employer. 
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We have given above the duties of the Treasurer in the present case, his, obli- 
gations and the manher of control exercised over him and the staff employed by 
him to carry out the work of the Gash Department of the Bank. It is nd doubt e 
that the Treasurer guaranteed his fidelity, good faith and honesty of the perons 
who were employed in the Cash Department of the Bank but that was a part of 
the duty that he undertook and that is' peculiar to the very nature of his.employ- 
ment. Applying the test which was laid down by Bhagwati, J., in Dharangadhra 
Chemical Works, Ltd. v. State of Saurashtra! that having regard to the nature of the 
work whether there was due control and supervision of the Bank over the Treasurer, 
the Treasuner in the instant case must be held to be a servant of the Bank. What 
© we have @ see is the effect of the agreement as a whole and taking the various 
clauses together it must be held that Sheel Chandra, the Treasurer, was a servant 
of the Bank. In view of this it is not necessary to discuss in detail the various cases 
that were cited at the Bar. K. P. Bhargava v. The Commissioner of Income-lax, Uttar 
Pradesh*, was the case of a Treasurer of the Central Bank of India at Agra. There 
he was paid a salary of Rs. 100 and a commission for his work as a Guarantee 
Commission Agent but the terms of the contract were different and that was 
clearly a case of a Guarantee Commission Agency. 


Lala Feewan Lal v. Commissioner of Income-tax® was also a case of commission 
agency and in the peculiar circumstances of that case it was held to be business 
within section 2 (5) of the Excess Profits Tax Act. The assessee there was paid a 
commission of four annas per cent. on the value of the contracts secured by him: 
Subsequently the commission was increased to Re. 1 per cent. and for this extra 
commission he agreed to reimburse the mill in case of failure of a person purchasing 
+ through him to pay the price. Counsel for the respondent also relied on Commis- 

stoner of Income-tax, West Bengal v. Kalu Bubu Lal Chand‘ where the Managing Direc- 
tor’s remuneration was held to be the income of a joint family to be assessed as such 
in its hands. That case is distinguishable. There the karta of a Hindu undivided 
family took over a business as a going concern and carried on the businéss till the 
company was incorporated. The shares in the name of karta and his brother 
were acquired with the funds of the joint family. The company was floated with 
the funds of the joint family and was financed by it and the remuneration received 
was credited in the books of the fam y. The office of the Managing Director itself 
was assignable. The Articles of Association provided that the karta or his assigts 
or successors in busness “‘ whether under his name or any other style or firm’? 
would be the Managing Director o the Company and he was to continue for life 
until removed because of fraud or dishonesty. Thus the acquisition of business, 
the floatation of the Company and_ the appointment of the Managing Director 
were inseparablylinked together. The facts of that case were quite different 
‘from that of the present case which are akin to the facts in Shivanandan S, v. 
Punjab National Bank, Lid.5. 

The next question for decision is whether the salary of Sheel Chandra as Trea- 
surer of the Bank is assessable as part of the income of Hindu undivided family of 
which he is the karta or as his separate income. Both the Appellate Tribunal and 
the High Court were of the opinion that the emoluments as Treasurer were not 
acquired without any detriment and risk to the family properlty and therefore 
formed part of the income of the Hindu undivided family. ‘Treasurership is an 
employment of responsibility, trust and fidelity and personal integrity and ability 
ane mere ability to furnish a substantial security is not the sole or even the main 
reason for being appointed to such a responsible post in a Bank like the Central Ba 
ofIndia. On the other hand his previous experience as an Overseer of the Bank and 

_ his being appointed on his applying for the post are indicative of personal fitness for it. 


There is nothing to show that Sheel Chandra had received any particular train 
ing at the expense of the family funds or his appointment was the result of any outlay 
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or expenditure of or detriment to the family property. But it was argued ort behalf 
of the respondent that because he had lodged joint family property by way of security 

ig earings as Tresurer became a part of the income of the indu undivided family 
for eason that the acquisition was not without risk to the family estate. He relied 
on Gokul Chand v. Firm Hukum Chand Nath Mal? and Commissioner of Incagne-tax, West 
Bengal v.,Kalu Babu Lal Chand*. , In the former case a member of the joint family 
entered the Civil Service and that was made possible by the expenditue of family 
funds which enabled him to acquire the necessary qualifications and it was that fact 


which made his earnings part of the family income. The following passage in that 
judgment at p. 168 was emphasised :— . 


- . 
“ It may be said to be direct in the one case and remote in the other, but if risk afer detriment 


to family property is the point in both cases, there appears to be no such merit in “science”, recog- 
nised by the sages of the Hindu law, as would warrant the exclusion of gains of šcience as such from 
the category of partible acquisitions ”, 

Counsel particularly relied on the words ‘risk of? and contended that by reason of 
the family property being given in security, the risk as understood in that judgment 
had arisen ; because, it became liable for any loss that might be incurred during the 
course of employment of Sheel Chandra. The word ‘risk’ in that judgment must be 
read in the context in which it was used. Family estate was used and expenditure 
was incurred for equipping one of its members to join the Indian Civil Service. It 
was in that connection that the words ‘risk of’ or ‘detriment to’ family property were 
used. The latter case, Kalu Babu Lal Chana’s case*, has already been discussed. The 
facts and circumstances of that case were different. 


The cases which the Privy Council relied upon in Gokul Chand’s cases? were ail 
cases where joint family funds had been expended to fit amember of the joint family 
for the particular profession or avocation the income of which was the subject-matter 
of dispute but the respondents were not able to refer tc any decision in which it was 
held that the mere fact of giving joint family property in security for the good con- 
duet of amember of the family employed in a post of trust was sufficient to make 
the emoluments of the post joint family property because of any detriment to family 
property or risk of loss. It has not been shown that in this case there was any 


detriment to the family property within the meaning of the term as used in 
decided cases. 


In our opinion the judgment of the High Court was erroneous on both quesions 
which were referred to it and they should both have been decided in favour of the 


‘appellant. E 


The emoluments received by Sheel Chandra were in the nature of salary and 


roof de Actas, p under section 7 of the Income-tax Act and not under section! 


10 of the Act as profits and gains of business and the salary was the income of the 
individual, i.e., Sheel Chandra and not the income of the Hindu undivided family. 


Ws therefore allow this appeal and set aside the judgment and order of the High 
Court. The appellant will have its costs in this Court as well as in the High Court. 


Appeal allowed. 
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